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The Bombay Law Reporter : 1899-1973 


With this issue the Bombay Law Reporter enters 
upon the 75th year of its publication. During this period 
it had its ups and downs but in recent years on occa- 
sions we were faced with the prospect of either folding 
it up altogether or of running it at a considerable loss. 


With the rising cost of production we have found | 


it necessary to periodically raise our subscription but un- 
fortunately some of our subscribers, not realising our 
difficulties, have not taken to it kindly. On the other 
hand, a number of our subscribers have always stood by 
us and their sympathy and understanding have enabled 
us to carry on so far. 


We are most grateful to the past and present Judges 
of our High Court for their unstinted support and inte- 
rest. It may not be generally known to our readers that 
before a judgment of the High Court is printed in the 
Bombay Law Reporter proofs of the particular judgment 
are sent for approval to the Judge who has delivered it. 
This long standing practice is continued till now and we 
are much beholden to Their Lordships for sparing their 
valuable time to go through the proofs and thereby 
giving the printed judgments the imprimatur of authen- 


ticity. 


In conclusion we hope that with the co-operation of 
Their Lordships and our subscribers the Bombay Law 
Reporter will be able to complete a century of service to 
the legal profession. 
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THE BOMBAY LAW REPORTER: SOME RECOLLECTIONS. 
i By Sarı B. N. GOKHALE. 
(Former Judge of the Bombay High Court, Senior Advocate, Supreme Court). 


Any one connected with the Bombay High Court, whether as a member of the 
Bar or the Bench as also the numerous lawyers in the State, will weloome the fact 
that the Bombay Law Reporter, in its abbreviated form known as the B.L.R., 
has completed seventy-four years of its useful existence and is entering its seventy- 
fifth year in 1978. I was, therefore, glad to accede to the request of its Editor 
Shri Manhar Ratanlal Vakil to write about its contribution to law in general and to 
the legal profession in particular as one of its oldest subscribers. I can claim an 
inherited association as its subscriber as my father, the Yate Mr`N. V. Gokhale, 
was its subscriber from the beginning and I stepped in his place in 1929. The 
Setalvad family must also be similarly one of the oldest subsoribers. More than 
that Sir Chimanlal Setalvad was on its first Advisory Council. 


2. With the establishment of the High Courts in India in 1861, the need ta 
have accurate reporting of judgments was keenly felt and in Bombay under the 
orders of Government there used to be what were known as Printed Judgments 
and afterwards also the official series of Law Reports. The Indian Law Re- 

orts, Bombay series, started publication in 1876-77 on the passing of the Indian 
Tar Reports Act, XVIIT of 1875, and similar series were started in Calcutta, 
Madras and Allahabad also. The Bombay High Court stopped publication of 
the Printed Judgments from 1899 under orders of the Seoretary of State, who 
refased to sanction funds required to publish the Printed Judgments, as none of 
the other High Courts had such series, an interesting instance as to how India 
used to be governed from London in the smallest of matters. But this added to 
the difficulty which the members of the Bar and the Bench experienced as the 
publication of the Indian Law Reports, Bombay Series, was always inordinately 
delayed, partly due to the fact that the reports were printed at the Government 
Printing Press at Yeravda in Poona which was always under a heavy load of 
work of Government printing. That is why a genuine need was felt for a non- 
official publication for reporting acourately and expeditiously judgments of the 
High Court involving law points which were binding on the subordinate judiciary 
and served as precedents in the High Court itself till reversed by a larger Bench. 
Mr. Ratanlal Ranchhoddas, who had started practice as a Vakil in Ahmedabad 
in 1895, as his father who was an Assistant Engineer in the P.W.D. was then 
osted at Ahmedabad, had just come to Bambay and joined the Appellate Side. 
tanial’s youthful mind—he was barely 27 then and a junior at the Bar— 
conceived the idea of publishing a law reporter on his own and in this he was 
encouraged by friends at the Bar both on the Appellate and Original Sides. The 
Prospectus issued announced that the Bombay Law Reporter would give full 
reports of all judgments involving points of law delivered by the High Court in 
all its jurisdictions, Original, Appellate, Matrimonial, Testamentary, Admiralty 
or Insolvency and also of the Indian Appeals to the Judicial Committee of the 
Privy Council and the hope was expressed that the speedy publication of the 
latest decisions cf the High Court would be highly useful to the lawyers in Bombay 
as also to practitioners and Courts of Law in the moffusil. There was an 
encouraging response to this and the Bombay Law Reporter made its first appear- 
ance in 1899 edited and published by Mr. Ratanlal alane with the permission ard 
tacit blessings cf the Judges. At that time Sir Louis Kershaw was the Chief 
Justice but he was succeeded by Justice Parsons in February and he in turn by 
Sir Lawrence Jenkins in April 1899. The two Indian Judges at the time were 
Mr. Justice M. G. Ranade and Mr. Justice Badruddin Tyabji. 


8. The very first issue of the Reporter announced that apart from many 
lawyers in Bombay and the rest of the Presidency who had subscribed to it, there 
were subscribers from the Bengal and Madras Presidencies, North-West Pro- 
vinces, Oudh, Punjab, Berars, and even from Burma then a part of India, and 
places like Ceylon and Aden. In the case of Aden the High Court had then the 
jurisdiction to hear References made by the Court of the Resident there and I 
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remember that the late Mr. K. N. Koyajee, a senior Vakil, enjoyed the reputation 
of having almost a monopoly of appearing in such references on one side. Besides 
reports of judgments, the Editor of the B.L.R. promised that there would be 
interesting features such, as articles on legal topics, notes of English cases having 
relevance to Indian law and also reviews of books on Law. The Advisory Council 
consisted of some eminent members of the Bar both on the Appellate and Original 
Sides as well as two Attorneys. The presence of the Attorneys did not deter the 
young Mr. Ratanlal from quoting under the head “Amusing Scraps” the question’ 
as to what was the difference between an Attorney and a Solicitor and the answer, 
“Much the same as there is between a crocodile and an alligator.’ My own 
experience of such Advisory Councils is that the members are hardly, if ever, 
consulted and the names are for ornamental purposes only, except perhaps when 
difficulties arise with the authorities which can be smoothed over with their 
assistance. , As the Judges had no assistance of stenographers then, the judgments 
were short and to the point and the headnotes were equally pithy. This enabled 
the publication of numerous decisions on points of law than is possible now. 


4. Mr. Dhirajlal Thakore began to assist Mr. Ratanlal since 1908. Both of 
them were intimate friends being contemporaries at the Elphinstone College 
from which they graduated in 1891 and also were companions at the Gokuldas 
Tejpal Boarding. Both had ambitions to be lawyers but Mr. Dhirajlal proceeded 
to and and was oalled to the Bar in 1905 from Linooln’s Inn and on his 
return from England in 1906 joined his friend not only in the editing and publi- 
cation of the Bombay Law Reporter but in writing and publishing valuable law 
books of outstanding value on Crimes, Law of Torts and Evidence. I believe 
their joint collaboration over decades is a unique feature in the field of law in 
this city if not in the country. Head Notes of cases reported in the Bombay Law 
Reporter soon earned a well-deserved reputation for their accuracy and preci- 
seness @nd this naturally increased its circulation. In England, notes of judg- 
ments were often taken by lawyers while the judgment was being actually deli- 
vered, but this introduced an infirmity if the Judge was inaudible. It was, how- 
ever, generally understood that the test, regarding the accuracy and authority 
of a report of a case for being cited in Court, was that it should be vouched by 
the signature of a member of the Bar. For that reason cases reported in the 
Times Law Reports were allowed to be cited but the All England Law Reports 
were not so lucky at the commencement of their career.* In Bombay there was 
no such ‘difficulty as the Bombay Law Reporter could get copies of important 
judgments it.desired to publish with the permission of the Judges concerned. 
Later on, all Reporters were allowed only to report those judgments which the 
Judges concerned signified as fit for being reported, though it was not obligatory 
on the Editor to report even such judgments. The editors of the B.L.R. soru- 
pulously observed this convention. 


5. An.important feature of the Bombay Law Reporter has been its articles 
on legal topics. It is difficult to say how many senior and busy lawyers read 
articles on legal subjects appearing in law reports, unless their juniors draw their 
attention to any law point disoussed therein which might be relevant to a case 
which they may have to argue. But articles on controversial topics or critical 
of High Court or Supreme Court judgments always attract attention. Arrears 
of cases in Courts, increasing cost of litigation, the Dual System, Law’s Delays, 
and the adequacy of number of judges have always been points of some con- 
troversy in the Bombay High Court and also in the moffasil. The establish- 
ment of the City Civil Court was at one time one such touchy question and had 
been discussed since 1882. In September 80, 1910, issue of the journal section 
of the Bombay Law Reporter, an anonymous article appeared headed “Wanted a 
City Civil Court”. Referring to the prohibitive cost of litigation then prevail- 
ing on the Original Side, the writer had observed : “At times one witnesses the 
unusual phenomenon of an estate wrenched by a successful party from the hands 
of an obstinate opponent never resching his own hands, in fact hardly travelling 


* See Miscellany-at-Law by Mr. R. E. Megarry (now Mr. Justice Megarry), p. 208. 
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‘beyond the cashier’s counter of his attorney”. Due to an interpellation put in 
the Legislative Cauncil on this, the Government referred the matter to the High 
Court for its opinion ‘expressly referring to the article. The Chiet Justice Sir 
Basil Scott was naturally annoyed at the Government brusquely asking the . 
opinion of the High Court on a suggestion made in an anonymous article which 
in his view contained some unsupported assertions Not all the Judges agreed 
with his view and Mr. Justice Batchelor thought that the article contained what 
was fairly common opinian as to the excessive cost of High Court litigation. On 
being asked by the High Court, the Editor of the Bombay Law Reporter had to 
disclose the name of the writer of the article and state that he had requested 
Mr. Jhaveri (later Dewan Bahadur K. M. Jhaveri, the Chief Judge of the Pre- 
sidency Small Causes Court and an Additional Judge of the High Court for a 
short time) to write the article and supplied to him the necessary materia]. This 
storm in the tea-cup soon blew over though the High Court in its reply charac- 
terised the article as a mere ‘pot-boiler’ and re-affirmed its opposition to the 
creation of the City Civil Court, which was established almost four decades after 
this incident. I do not think any other article raised such controversy there- 
after.* It is interesting to note that Sir Norman Macleod after his retirement as 
Chief Justice contributed some articles to the B.L R. under the nom-de-plume 
of “Inner Temple” such as “Pakka Adatia’, “The Law of Katchi Adat and 
Pakki Adat and Teji-Mandi Contracts” and “Shah Jog Hundis.” + , 


6. In 1911, the proprietors of the Bombay Law Reporter acting on a sugges- 
tion of Sir Basil Scott began publishing a separate monthly Journal called the 
“Criminal Cases of the Bombay High Court” which contained exclusively the 
judgments of the High Court in criminal matters on the Appellate Side and also 
on the Original Side in Sessions cases, which jurisdiction ceased on the establish- 
ment of the City Civil Court. The Journal proved popular with lawyers with 
criminal work both in the City and the moffusil and was useful also to the sub- 
ordinate criminal Courts. It was being published until a few years ago when it 


was stopped due, I understand, to financial reasons with mounting costs of 
paper and printing. 


7. As a student of law at the Government Law College in 1924-26, T had 
, already become familiar with the names of M/s. Ratanlal and Dhirajlal having 
read their popular books on the Indian Penal Code, the Code of Criminal Pro- 
cedure, the Law of Evidence and the Law of Torts with their excellent sum- 
maries of the respective subjects at the end on which many of the students relied 
especially for purposes of revision before the Examinations. When I joined the 
bar in 1926, I looked forward to making their acquaintance. This came about 
soon in a curious and almost dramatio fashion. Sir Amberson Marten, the then 
Chief Justice, on his return from a holiday in Australia, attended the Convo- 
cation of the Bombay University, as the Chief Justices then always did, and saw 
me wearing a coloured turban, usually worn by many Vakils as the Advocates 
were then known, and receiving the Telang Gold Medal for the Economics Group 
at the M A. and smiled at me in recognition.’ A few weeks, thereafter, I got an 
opportunity to appear in his Court. In those days so far as I remember all 
motions for adjournment etc. before him had to be made at 11-80 a.m. as the 
High Court then used to sit at 11-80 a.m. and olose at 5-80 p.m But urgent 
motions were permitted immediately after recess, though Sir Amberson never 
liked such motions as they often came in the midst of a part-heard case or part- 
delivered judgment. Three lawyers, including myself, appeared in the First 
Court one day after the recess for mentioning our cases for bei placed on the 
next day’s board. The other two lawyers also from the Appellate Side were 
senior lawyers and I rquested them to allow me to make my motion first but 
they would not agree even though my request was supported by Mr. P. B. 
Shingne, the Government Pleader (later Dewan Bahadur Shingne, and also an 

* See The Story of the High Court of + (1031) 88 Bom. L R. Journal pp. 57 and 


Judicature at Bombay after Independence 97; (1982) 84 Bom. L. R. Journal p. 83 and 
pp. 18-14. (1982) 84 Bom. L. R. Journal p. 69. 
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additional Judge) who was always kind and helpful to the juniors. I was afraid 
that if I moved the Court last, I would be at some disadvantage. Exactly the 
contrary happened. The first two motions were rejected on one ground or tho 
other. Ithen got up in trepidation and told the Court that I had received the 
papers in & second appeal only that morning, had filed the appeal and desired to 
apply for stay, if the appeal was admitted, as my client’s property with crops was 
being put up for sale the very next day. My request was granted and I was 
asked to file two sets of copies which I said I had already done. The next day, 
my Second Appo was called out after the Judges took their seats and as I 
mentioned the law point involved in the Appeal, to my agreeable surprise Sir 
Amberson Marten told me that he and his learned brother (possibly Mr. Justice 
Percival) had read the papers and they would admit the appeal and pass the 
necessary stay order, and he was pleased to add : “Look here, Mr. Ratanlal had 
argued a similar point before us about a fortnight ago and you had better see 
him as he would be of help to you.” I thanked the Court for the suggestion. 
During the recess, I saw Shri Ratanlal in the B.L.R. chamber on the top floor 
telling him why I was seeing him. He was pleased and immediately put me at 
ease, enquiring about my father’s health and then discussing the matter for 
which I had come. We found, however, that the point he had argued was 
somewhat different from the one involved in my appeal but he nevertheless pro- 
mised to let me know if any casé which might help me in my appeal was found 
by him. He also then introduced me to his friend Mr. Dhirajlal Thakore who 
had by that time joined us. When I spoke about this to my ailing father. he 
was immensely pleased. I believe Mr. Ratanlal was the first among the Vakils 
enrolled by Sir Amberson Marten as an Advocate (0.8.) without passing the 
O. S. Examination. 


8. Another feature of the Bombay Law Reporter consists of Gleanings and 
notes on English decisions which were widely read and useful because the pre- 
Independence law in India was almost entirely based on English law and English 
cases were cited freely in the High Court. Excerpts on interesting points from 
the English and other journals like the Law Quarterly Review, the Law Journal, 
the Solicitors’ Journal included in the Gleanings used to be read with avidity by 
the junior bar. A new and welcome feature added in recent years is the Notes 
on Recent Supreme Court Decisions. The Journal section also contains reviews 
of legal publications. But one other feature of the B.L.R., which was popular 
with the profession, has unfortunately disappeared several years ago. ter I 
joined thé bar, I have vivid recollections of Mr. Ratanlal and sometimes Mr. 
Dhirajlal taking notes of arguments in important cases and these were reproduced 
in the report of that case before the judgment after checking them with the 
lawyers who argued the case. I remember sitting in the Central Court in 1926 
when a Criminal Revision Application was heard by a Full Bench of five Judges 
presided over by Sir Amberson Marten and the report of that case contained fairly 
full arguments. (see Emperor v. Nanoo, (1926) 28 Bom. L. R. 1201). I remem- 
ber this case because it was the first Full Bench case I heard almost throughout. 
Mr. M. A. F. Coelho, who appeared for the applicants argued the case well against 
Mr. J. B. Kanga, Advocate General instructed by the acting Government Pleader 
Mr. P. B. Shingne. Within a few months Mr. Coelho was appointed a Presidency 
Magistrate. Two Second Appeals involving an important point of Hindu Law 
not covered by any authority were heard by a single Judge and Mr P. V. Kane 
(later Bharatratna, Mahamahopadhyaya, Dr. P. V. Kane) and I appeared for the 
appellants and Mr. G. B. Ohitale for the respondents. The arguments on both 
the sides in that case came to be reported. It was felt that the judgment did 
not do full justice to the arguments in favour of the respondents. Within a few 
months, thereafter, the decision was criticised in the new edition of a well-known 
text-book on Hindu Law as partly erroneous. This must have been brought 
to the notice of the learned Judge and there was a funny sequel. Some time, 
thereafter, I argued before the same Judge a point involving a provision of the 
Transfer of Property Act and when he drew my attention to a note on the point 
contained in the text-book on the Transfer of Property Act by the same author 
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against my argument, I was able to convince him that the note was not correot 
in the light of the cases cited to support it, and the Judge repaid the compliment 
to the text-book in the same coin. But this later case was not directed to be 
reported. The practice of reporting arguments ceased, possibly because the 
Editors found it difficult to attend to this work personally and could not secure 
in time authentic summaries of the arguments from the Advocates concerned 
or their juniors. The practice had been adopted possibly because of the re- 
commendation of the Sapru Committee in 1922 appointed to suggest measures 
to improve the I.L.R. Series, Mr. Ratanlal was a member of that Committee. In 
1959, the Council of Law reporting in Bombay had suggested appointment of 
two more full time reporters for reporting arguments in reports ‘of important 
cases in the ILR, Bombay series, but the Government turned down the suggestion.* 
The present Advocate General, Shri H.M. Seervai has been a consistent exponent 
of the view that arguments should be reported. I remember his meeting and 
strongly expressing his view on the point to Chief Justice Chainani, who had re- 
quested me to be present as the senior Administrative Judge and I supported 
Shri Seervai’s view. He referred to the point about reporting in his speech at the 
reference in Court made on the occasion of the death of Shri Dhirajlal Thakore in 
1964.4 


9. The Journal section of the B.L.R. was fortunate in reporting two im- 
portant events since the commencement of the present century, one of them of 
international significance. The first one was on August 15, 1947, when the last 
of the British Chief Justices of the Bombay High Court, Sir Leonard Stone, hauled 
down the Union Jack and replaced it with the Indian National Flag in a dignified 
mid-night ceremony to celebrate the dawn of our Independence in the Central 
Court of the High Court, which will for ever be remembered in our lives by those 
of us who were fortunate to witness it. This was the beginning of the fulfillment 
of the dream of one of our great Judges, late Justice M. G. Ranade, of renovated 
India taking its rightful place among the nations of the world. In April 1962, the 
High Court celebrated its own Centenary and the report of the celebration is 
recorded in the B.L.R. A decade has slipped by since then. 


10. Both Shri Ratanlal and Shri Dhirajlal were known for their hospitality. 
I remember having attended the Annual Dinner given to Judges in April 1955 
by Shri Ratanlal when he looked quite healthy and was very jovial. No one 
imagined that he would pass away within a few months. He died in September 
1955 to the great sorrow of the members of his family, numerous friends at the 
bar and the Judges. His son Shri Manhar Ratanlal Vakil had been already 
assisting Shri Ratanlel and Shri Dhirajlal as an Assistant Editor and he duly 
stepped into his father’s place. Shri Dhirajlal continued the practice of Annual 
Dinners to the Judges and invited their wives also, his daughters assisting him 
as hostesses. They were held in the garden behind his residence at Walkeshwar. 
Chief Justice Chagla used to say that this dinner function was attended by the 
Judges as an exception, as a token of their regard for M/s. Ratanlal and Dhirajlal 
and the great services they had rendered by the publication of the B.L.R. After 
Shri Dhirajlal’s death at the age of 94 in 1964 to whom also a reference was made 
in Court, Shri Manhar Ratanlal Vakil has been ably carrying on the publication 
and bearing the brunt ‘of the responsibility with -the help of his Assistant 
Editor, Shri A. K, Sarkar. ` z ` 

11. Compared to the High Court itself, the B.L.R. is much junior in age. 
The Calcutta Weekly Notes is somewhat senior and has -the unique feature of 
having editorials known for their independence and outspokenness. The Madras 
Law Journal is almost of the same standing as the B.L.R. Even in days when 
the general level of longevity in India was much lower than to-day, I can recall 
names of eminent lawyers actively practising at the age of over eighty. @They 
never interested themselves in politics. I can recall the names of Sir Jamshedji 


* See The Story of the High Courtof pp. 132-133. 
Judicature at Bombay after Independence t (1964) 66 Bom. LR. Journal p. 105. 


‘VOL. LXXV.] JOURNAL. 7 


Kanga, who almost became an institution and when I was at the bar used to tell 
me that my father was his law teacher and enquire as to how I was doing; Dewan 
Bahadur G. S. Rao, who was known for his chaste and elegant diction and felicity 
of expression and facility to quote from his memory pages of a law reporter and 
relevant passages from judgments when needed; last but not least, Dr. P. V. Kane 
known for his deep knowledge of Hindu Law, assiduous research and scholar- 
ship which brought him international renown and the highest honour that an 
Indian citizen oan get to-day from the President, the distinction of Bharatratna. 
Even to-day we have happily still with us eminent and active lawyers of over 
seventy-five and even above eighty. The Bar both on the Appellate and 
Original Sides contributed in no small measure to building up the traditions of 
the Bombay High Court. The High Court has reason to be proud of those who 
have shed lustre on its name. The High Court has equal reason to be proud of 
the Bombay Law Reporter which, despite difficulties, has sincerely done its best 
to be of service to the legal profession as also the judiciary by its accurate and 
expeditious reporting of judgments and the varied and interesting fare it has 
provided to its readers uninterruptedly over all these years. 


THE BOMBAY LAW REPORTER—1899-1973.* 
A RECOLLECTION 


My acquaintance with the Bombay Law Reporter began in 1927, when I 
joined the Government Law School. But it was the journal part which first 
attracted my attention. Articles by competent lawyers, addresses delivered 
by eminent judges, like Lord Macmillan’s address, on ‘‘The Art of Writing 
a Judgment” and ‘‘Gleanings’’ from two versatile writers L.J. and 8.J. 
who later turned out to be—the Law Journal and the Solicitor’s Journal !— 
gripped my attention. In the pages of the back numbers of the journal I 
became acquainted with the great judges and great lawyers of the past who 
had brought fame and distinction to the Bombay High Court. The tributes 
paid by the Chief Justice, Sir Norman Macleod, and by the Advocate General, 
Jamshedji Kanga, to Inverarity have lingered in my memory ever since. 
understood the admiration which the Bar felt for Inverarity when I read the 
then Advocate General’s description of him ‘‘as a lawyer of sure and enor- 
mous knowledge on whose mind ag on a photographic plate facts fell in their 
true legal relations.’’ 


It was only when I joined the Bar in 1932 that I came to know the spirit 
in which its founder editors Ratanlal and Dhirajlal had launched the Bombay 
Law Reporter on its long and successful career. Ratanlal and Dhirajlal had 
the gift of friendship: both had the humility of scholars who had written 
standard legal textbooks, for their Law of Crimes, the Law of Evidence and 
the Law of Torts had long been standard books. Besides, they possessed the 
friendly feeling with which senior members of the Bar extend a guiding hand 
to raw juniors. I treasured their friendship, and profited by their talk on 
fine points of legal scholarship. I learnt also what it meant to report month 
by month the decisions of a great High Court—-a meticulous attention to de- 
tails; attention to language- of the oral judgments which those who delivered 
them did not always correct; personal attention to the accurate reporting of 
counsel’s arguments in important cases and, finally, the preparation of head 
notes. As the years rolled by, they were ably assisted by Ratanlal’s son, Man- 
har, the present editor of the Bombay Law Reporter. 


The friendship which Ratanlal and Dhirajlal showed to young lawyers 
brought them capable young advocates who volunteered, from time to time, to 
report afguments of counsel in important cases when the editors’ preoccupa- 
tions prevented from attending to the case personally. For example, those 
who read the special bench judgment in Fram Balsara v. State of Bombay! 


*By H. M. Seerval, Advocate—General of Maharashtra. 1 (1050) 52 Bom. L.R. 799, rs. 
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will not know that on the suggestion of the Bench, counsel for Balsara argued 
new points in his reply to the reply—but they will find the new arguments re- 
corded in the Bombay Law Reporter. N 

This invaluable feature of the Bombay Law Reporter is no longer available 
to the readers of the Bombay Law Reporter—a misfortune which it shares 
with unofficial and official series alike, including the official Supreme Court 
Reports. Rising costs and the changed social conditions at the Bar have made 
it impossible for unofficial Law Reports to report arguments of counsel; and 
it would seem that the resources of Government have also proved unequal to 
the task. 

But the pioneering spirit which inspired the founders has remained with the 
Bombay Law Reporter. A new feature was introduced some years ago which 
provided the reader with notes on Recent Supreme Court Decisions. 


I would not like to conclude this Recollection without reference to one strik- 
ing incident. Several young lawyers approached me with the proposal that I 
should persuade the editor of the Bombay Law Reporter to introduce a new 
feature by publishing critical Notes on recent decisions on the lines of such 
eritical Notes in the Law Quarterly Review. They pressed upon me the im- 
perative need of such critical notes for the orderly development of case law, 
and they promised that they would themselves undertake the task. Armed with 
this youthful mandate I met Dhirajlal, then well past ninety years of age. His 
eyes gleamed -with delight as he heard my proposal and he instantly agreed to 
introduce the new feature—he said that the young men were clearly right. If 
critical Notes on recent decisions have not become a regular feature of the 
Bombay Law Reporter it was not because of the failure of the veteran editor 
to keep his promise but because of the failure of the young men to keep theirs. 


CAN THE MUNICIPAL COMMISSIONER ORDER DEMOLITION OF A 

STRUCTURE UNDER SECTION 354 OF THE BOMBAY MUNICIPAL 

CORPORATION ACT WITHOUT GIVING HEARING TO THE FERPON 
OR PERSONS CONCERNED.* 


In Nathubhai v. Municipal Corp. B’bay! a Division Bench of the Bombay 
High Court considered the question as to whether the Municipal Commissioner 
before ordering demolition of a building under s. 354 of the Bombay Municipal 
Corporation Act, 1888, was bound to give an opportunity to show cause against 
the proposed order to the person or persons concerned before issuing such 
an order and decided the said question in the negative on the grounds firstly 
that the order passed by the Municipal Commissioner was an executive order 
and, secondly, that the provision authorizing the Municipal Commissioner to 
issue such an order did not provide for a hearing. The learned Judges ob- 
Peren as follows (p. 520) :— 

..When the contention is that the authority must act judicially, what the Court 
is concerned with is to see whether the section under which the right is claimed re- 
quires a hearing to be given. If the section of a statute requires that a hearing should 
be given, then surely the approach of the authority must be a judicial approach. But 
the alternative argument which has been advanced by Mr. Phadke is that even if the 
authority may not be bound to act judicially, the principles'of natural justice require 
that a party should be heard before his rights are affected in any way. So far as 
the judicial approach is concerned, there is no difficulty in holding that the notice 
issued under s. 354 is an executive act or an executive order, and when by statute 
a provision is not made for hearing, it is impossible to accept the contention that the 
authority is bound to act judicially; nor is, in my opinion, the contention tenable 
that although the section does not provide for a hearing the rules of natural justice 
require that a party should be heard before his rights are affected”. 


*By V. O. Meghani, Advocate. 1 (1957) 60 Bom. L.R. 515. 
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The learned Judges thus rejected the contention that even if the section did 
not provide for a hearing the rules of natural justice require that a party 
should be heard before an order affecting his civil rights is made even 
though the order in question is an executive order. After the decisions of 
the Supreme Court in the State of Orissa v. Binapani De? and A. K. Kraipak 
v. Union of India one thought that the dictum that if the statute granting a 
power to make orders involving civil consequences did not provide for a hear- 
ing to the person or persons affected by the exercise of such a power before 
such a power is exercised, no such right to hearing has to be read into the 
statute did not survive and was to be treated as over-ruled by the two afore- 
said decisions of the Supreme Court. The dictum, however, has received 
by decision in Diwanchand v. N. M. Shah* a fresh lease of life at least’ in its 
application to an order for demolition issued by the Municipal Commissioner 
under s. 354 of the Bombay Municipal Corporation Act. This dictum, it is 
submitted, is not correct and a person or persons affected by an order of de- 
molition issued by the Municipal Commissioner under s. 354 of the Bombay 
Municipal Corporation Act are entitled to a hearing before such an order is 
issued. ' 

Public authorities in England like their counterparts in this country have 
had the power to order demolition of structures on the ground of publie safety 
ete. As far back as 1863 in England ‘in the case of Cooper v. The 
Wandsworth Board of Works’ Erle C.J. held that the power to order demo- 
lition was subject to a qualification repeatedly recognised that no man is to 
be deprived of his property without his having an opportunity of being heard 
and that this had been applied to 

“|, Many exercises of power which in common understanding would not be at all 
a more judicial proceeding than would be the act of the district board in ordering a 
house to be pulled down”. (p. 189). 


Willes J. in the same case said that the rule was ‘‘of universal application, 
and founded upon the plainest principles of justice”, and Byles J. said that 
“although there are no positive words in a statute requiring that the party 
shall be heard, yet the justice of the. common law will supply the omission 
of the legislature’’. The position again came to be considered in 1890 when 
in the case of Hopkins v. Smethwick Local Board of Health® Wills J. said that 

*,..In.condemning a man to have his house pulled down, a judicial act is as much 
implied as in fining him 5l; and as the local board is the only tribunal that can make 
such an, order its act must be a judicial act, and the party to be affected should have 
a notice given him;” 


Denman J., the other learned Judge who was a party to the said decision, with- 
out characterising the order of demolition as a judicial act observed that 
“...even if the order was a proper order on the face of it, and was unimpeachable, 
yet where it was of so strong a nature as to command a man to pull down his build- 
ing, or as to authorize the servants of the board to do it, then, before the building 
was demolished the man ought to have an opportunity of shewing cause”. (p. 714) 


The aforesaid two cases have been referred to with approval in a comparatively 
recent decision of the House of Lords in the case of Ridge v. Baldwin”? It is 
thus settled law in England that in cases where public officials are given power 
to order demolition of structures on the ground of publie safety ete., plain 
principles of justice require that the person or persons concerned must be 
given a hearing before such an order is made. The law has been summarized 
by De Smith in ‘Judicial Review of Administrative Actions’ (1st edn.) at 
p. 107 as follows: 

“With the extension of the franchise and the decline of the doctrine of laissez-faire 


3 [1070] A.LR. S.C. 150. 6 (1890) 24 Q.B.D. 712. 


2 tga] LIE S16, 5 (1868) 14 C.B. N.S. 180. 
4 (1971) 74 Bom. L.R. 259, 7 [1964] A.C. 40. 
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in the latter half of the nineteenth century came a vast increase in the regulatory 
functions of public authorities, especially in the fields of housing and public health. 
Where a statute authorising interference with property or civil rights was silent on 
the question of notice and hearing, the courts, drawing upon the authority of the 
older cases, invoked ‘the justice of the common law’ to ‘supply the omission of the 
legislature’. In a long line of cases on demolition orders, beginning with Cooper v. 
Wandsworth Board of Works (1863), the rule, said to be ‘of universal application and 
founded on the plainest principles of justice’, was laid down that public authorities 
must either give the person concerned ‘notice that they intend to take this matter 
into consideration with a view to coming to their decision, or, if they have come to 
their decision, that they propose to act upon it, and, give him an opportunity of showing 
cause why such steps should not be taken’.” 


The dictum that demolition orders cannot be passed by public officials with- 
out giving the person or persons concerned the opportunity to show cause 
against the proposed order is an application of the broad principle that no man 
is to be deprived or interfered with in the enjoyment of his property or civil 
rights without his having an opportunity of being heard and that where a statute 
authorizing such interference with property or civil rights was silent on the 
question of notice or hearing, the plainest principles of justice require that in- 
spite of such an omission the person or persons concerned must have an op- 
portunity of being heard irrespective of whether the order in exercise of the 
power given by the statute was an executive order or quasi-judicial order. 
Professor Wade in his article appropriately called ‘The Twilight of Natural 
Justice’: published in 1967-Law Quarterly Review at p. 103 suggested that the 
Courts need not have used the words ‘judicial’ and ‘quasi-judicial’ to describe 
what were administrative orders but should have instead insisted on providing 
a canon of good administration that unless the other side is heard and considered 
the power to make such orders is improperly exercised. Without giving Prof. 
Wade the credit for the said suggestion this principle has been in terms accepted 
both by Courts in England and by the Supreme Court in this country. In a 
recent ve Re K. (H.) (an infant)® Lord Parker O.J., has said as follows 
(p. 281): 

“,.. This, as it seems to me, is a very different case, and I doubt whether it can 
be said that the immigration authorities are acting in a judicial or quasi-judicial capa- 
city as those terms are generally understood. At the same time, however, I myself 
think that even if an immigration officer is not acting in a judicial or quasi-judicial 
capacity, he must at any rate give the immigrant an opportunity of satisfying him of 
the matters in the subsection, and for that purpose let the immigrant know what his 
immediate impression is so that the immigrant can disabuse him. That is not, as I 
see it, a question of acting or being required to act judicially, but of being required 
to act fairly. Good administration and an honest or bona fide decision must, as it 
seems to me, require not merely impartiality, nor merely bringing one’s mind to bear 
on the problem, but of acting fairly, and to the limited extent that the circum- 
stances of any particular case, allow, and within the legislative framework under which 
the administrator is working, only to'that limited extent do the so-called rules of natural 
justice apply, which in a case such as this is merely a duty to act fairly. I appreciate 
that in saying that it may be said that one is going further than is permitted on the 
decided cases because heretofore at any rate the decisions of the courts do seem to 
have drawn a strict line in these matters according to whether there is or is not a 
duty to act judicially or quasi~judicially”. 

Likewise, our Supreme Court, in the case of State of Orissa v. Binapani Det 
referred to above, has said.as follows (p. 1271): 

i + ANY 0 er hy the State to the prejudice of a person in derogation of his vested 
may be made"dnty, in accordance with the basic rules of justice and fairplay. ... 
e-rule that a af ee prejudice an order is intended to be passed is entitled 

earin Evel ao © le tribunals and bodies of persons invested with 
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authority to adjudicate upon matters involving civil consequences. It is one of the 
fundamental rules of our constitutional set-up that every citizen is protected against 
exercise of arbitrary authority by the State or its officers. Duty to act judicially would, 
therefore, arise from the very nature of the function intended to b Sees it need 
not be shown to be super-added. If there is power to dso Erai 
prejudice of a person, duty to act judicially is implicit } 
If the essentials of justice be ignored and an order to "prélustice of a perso ; 

the order is a nullity. That is a basic concept of the rule ‘of law ind “impartance Sedi 
transcends the significance of a decision in any particylär \cabe. . -It,,is, true “that” ‘the! ` 
order is administrative in character, but even an administrative order which irfvolves 

civil consequences, as already stated, must be made consistently - -with - thé. rulegs ‘of 

natural justice after informing the first respondent of the case ofthe State, the evidence 

in support thereof and after giving an opportunity to the first respondent of Being heard 

and meeting or explaining the evidence.” 


Likewise, in A. K. Kraipak v. Union of India, also referre bove, Justice 
Hegde observed as follows (pp. 154-157): D ei HDL 
“The dividing line between an administrative power and a quasi-judicial Ly is 
quite thin and is being gradually obliterated. If the purpose of the rules of natural 
justice is to prevent miscarriage of justice one "fails to see why those rules should be 
made inapplicable to administrative enquiries. Often times it is not easy to draw the 
line that demarcates administrative enquiries from quasi-judicial enquiries. Enquiries 
which were considered administrative at one time are now being considered as quasi- 
judicial in character. Arriving at a just decision is the aim of both quasi-judicial en- 
quiries as well as administrative enquiries. An unjust decision in an administrative en- 
quiry may have more far reaching effect than a decision in a quasi-judicial enquiry.” 


In the above two cases our Supreme Court has in terms accepted the princi- 
ple that even where the order in question is not a judicial or a quasi-judicial 
order but an executive or an administrative order and that even if the statute 
granting power to make such an order did not provide for giving a hearing to 
the person or persons concerned before making an order, the authority con- 
cerned must give such a hearing if the order is one which involves civil con- 

“sequences. Since a demolition order passed by the Municipal Commissioner 
under s. 354 of the Bombay Municipal Corporation Act, whether one agrees 
or does not agree with the view of Wills J. in Hopkins’ case that it is a jadi- 
cial order, is an order involving civil consequences, the Municipal Commis- 
sioner, in view of the dictum laid down in the above two cases by our Supreme 
Court must give the person or persons concerned an opportunity to show cause 
before making such an-order. The dictum to the contrary laid down by the 
Division Bench of the Bombay High Court in Nathubhai v. Municipal Corp., 
B’bay should no longer be considered good law. The learned Judges who 
have followed the dictum of Nathubhai’s case in the case of Diwanchand Gupta 
v. N. M. Shah have relied upon the following observation of ‘Hegde J. in 
Onion of India v. J. N. Sinha? (p. 42): 

“.,.Rules of natural justice are not embodied rules nor can they be elevated to the 
position of fundamental rights. As observed by this Court in A. K. Kratpak v. Union of 
India, ‘the aim of the rules of natural justice is to secure justice or to put it negatively 
to prevent miscarriage of justice. These rules can operate only in areas not covered 
by any law validly made. In other words they do not supplant the law (of the land) 
but supplement it’. It is true that if a statutory provision can be read consistently with . 
the principles of natural justice, the Courts should do so because it must be presumed 
that the legislatures and the statutory authorities intend to act in accordance with the 
principles of natural justice. But, if on the other hand, a statutory provision either 
specifically or by necessary implication excludes the application of any or all the rules 
or principles of natural justice then the Court cannot ignore the mandate of the legis- 
lature or the statutory authority and read into the concerned progie pr 
of natural justice. Whether the exercise of a power conferred s Aio hat fin Ey 
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ance with any of the principles of natural justice or not depends upon the express 
words of the provision conferring the power, the nature of the power conferred, the 
purpose for which it is conferred and the effect of the exercise of that power.” 


The above remarks of the Supreme Court are in seeming departure from the 
principle accepted in terms by Supreme Court in the earlier two cases of 
Binapani Dei and Kraipak but in fact are not. The Supreme Court in the 
aforesaid case of Union of India v. J. N. Sinha was not dealing with an order 
involving civil consequences. The Supreme Court in the said case was dealing 
with an order compulsorily retiring a Government servant and at p. 42 has in 
terms stated that ‘compulsory retirement involves no civil consequences’. Their 
Lordships again at p. 43 have stated the following: 

“In our opinion the High Court erred in thinking that the compulsory retirement 
involves civil consequences. Such a retirement does not take away any of the rights 
that have accrued to the Government servant because of his past service. ït cannot 
be said that if the retiring age of all or a section of the Government servants is fixed 
at 50 years, the same would involve civil consequences. Under the existing system there 
js no uniform retirement age for all Government servants. The retirement age is fixed 
not merely on the basis of the interest of the Government servant but also depending 
on the requirements of the society.” 


In this case their Lordships have referred to with approval both the aforesaid 
cases of Binapani Dei and Kratpak and distinguished the same on the ground 
that the case before them did not involve civil consequences and therefore the 
said two cases had no application. 


An order of demolition, without doubt, involves civil consequences for the 
person or persons concerned as it results in compulsory destruction and con- 
sequent deprivation of their property. The principle applicable to such a case, 
therefore, would be the principle accepted by our Supreme Court in Binapani 
Devs case and in Kraipak’s case and not the principle in Sinha’s case. The at- 
tention of the learned Judges who decided Diwanchand’s case and relied upon 
the observations of the Supreme Court in Sinha’s case was not invited to the 
facts of the said case, the finding of the Supreme Court in the said case that 
the order in question did not involve civil consequences and therefore the 
non-application of the principle laid down in Binapans Deti’s case and Krai- 
pak’s case. The learned Judges should have followed the principle in terms 
accepted by the Supreme Court in Binapam Dei’s case and Kratpak’s case 
and held that the dictum laid down in Nathwbhat’s case should no longer be 
treated as good law and that the Municipal Commissioner before issuing a 
demolition order under s. 354 of the Bombay Municipal Corporation Act is 
bound to give an opportunity to the person or persons concerned to show 
cause against the proposed order—a position which has been accepted by 
Courts in England as far back as 1863. 


NON-RESIDENTIAL PURPOSE.” 


In Konmehand Murjimal v. Kalevati! it has been held that construction 
of a marriage hall and a charitable hospital is not a non-residential purpose 
within the meaning of s. 25(7) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. 

In that case defendant was a tenant in a flat in a piiitaiae belonging to a 
charitable trust of which the plaintiffs were the trustees. The trustees wanted 
to demolish the existing buildings and construct a marriage hall and a clinic, 
maternity and nursing home and a charitable hospital including equipment 
aud office premises, garages for mobile vans, doctors’ cars, servants’ quarters 
and other necessary structures. The trustees filed a suit for ejeetment of the 


*By G. K. Dabke, Advocate, Thana. 1 (1972) 74 Bom. L.R. 623. 
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defendant which the Bombay Small Causes Court decreed. But the decree 
was reversed by an appellate bench of the same Court. The plaintiffs approached 
the High Court under art. 227 of the Constitution of India. Justice Vaidya 
reversed the decision of the appellate bench and restored the decree of the 
trial Court. 

In holding that the purposes for which possession was claimed by the trustees 
were not non-residential ones: and therefore it was not likely to be in contra- 
` vention of s. 25(7) of the Rent Act, his Lordship, with respect, has propounded 
a very sweeping proposition of law regarding interpretation of ss. 6(7) and 
25(1). It is, therefore, proposed to examine the said proposition. During 
the course of the judgment, his Lordship observed (p. 626) : 

“Moreover, the word ‘residence’ must be understood in the context of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, as used in s. 6. The words 
‘residential use’ as opposed to ‘non-residential use’ must, therefore, be use not for educa- 
tion, business, trade or storage within the meaning of s. 6(1). It cannot be said that the 
construction of a marriage hall or a charitable hospital would be putting the premises 
to use for education, business, trade or storage within the meaning of s. 6.” 


The aforesaid passage from the judgment assumes firstly that s. 6(/) is 
exhaustive of all the purposes for which premises can be let so that one can 
by process of elimination come to a conclusion as to the purpose of letting 
and secondly that residence is the residuary purpose. It is submitted with 
respect that there is hardly any warrant for the assumptions referred to above. 
The judgment, in the next passage, recognises that the word ‘residence’ has 
different connotations in different contexts. However, it is generally recognised 
that ‘residence’ is a place where a person and members of his family or ser- 
vants eat, drink and sleep. It is also recognised that there must be some 
permanence or continuance of the same (vide In ithe matter of The 
Calcutta Stock Exchange Association, Limited?). In the same case it is 
also held that the aforesaid user ought to be the dominant one and not only 
an incidental or subsidiary user. It was, therefore, held that a company 
cannot reside in a premises and apart from its business the user would not be 
use for residence. It would thus follow that a traveller’s residence in a 
hotel room for a day or two or that of marriage party for such short period 
or of a patient of a hospital which cannot be said to be user apart from the 
dominant user for medical treatment would not be user for residence. So also 
residence’of the staff cannot be said to be apart from the dominant user as 
part of the activity of a hospital. A casual residence without any sort of per- 
manence or continuance as envisaged in the Calcutta case referred to above 
cannot be said to be residence for the purposes of the Rent Act. 


Now, the important point to deal with is what is the correct connotation 
of the word ‘residence’ within the meaning of s. 25(/) of the Rent Act? 
The purpose of s. 25(/) clearly appears to be to see that the accommoda- . 
tion used for residence at the date of the commencement of the Rent Act 
must be available for the same or other tenants or other human beings for 
the same purpose, namely residence. Can it be said that the same purpose 
would continue to be served if the building is used for a hospital? The domi- 
nant purpose of a hospital is medical treatment of patients. (vide Moses v. 
Marsland*). The residence of patients in the hospital is only incidental to the 
main purpose of medical treatment. The patients continuously come and go 
when the main purpose of treatment is over. Similarly, the user of the mar- 
riage hall by marriage parties is incidental to the main purpose of celebrating 
the marriage. In both the cases, it is submitted, there is no permanence or 
continuance which is implicit in the word ‘residence’. Quarters can in a 
sense be said to be actually used for residence but the user is incidental to 
the main purpose of running a hospital. Quarters are attached to a hospital 
and the hospital is not attached to the quarters. l 


2 (1934) LL.R. 62 Cal. 547. 3 [1901] 1 Q.B. 668-671. 
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But in support of the sweeping proposition, the judgment relies on s. 6(/) 
of the Rent Act. It is, however, submitted with respect that that sub-section 
is not exhaustive of the purposes of letting. It only confines the application 
of the Rent Act to the five purposes mentioned therein. There are purposes 
other than those five purposes for which premises can be let. Section 6(/A), 
which was specially inserted by amendment in 1953, empowers the State Gov- 
ernment to apply the provisions of the Rent Act to purposes other than those 
mentioned in s. 6(/). That being so, the assumption that user for any pur- 
pose other than education, business trade or storage would amount to resi- 
dential user is with respect unwarranted. Further, it is difficult to under- 
stand why the purpose first mentioned in s. 6(/) alone is given a residuary 
status and not any other of the four purposes mentioned therein. 


It is noteworthy that in exercise of the powers under sub-s. (JA) of s. 6 
of the Rent Act the State Government has applied Part II of the Rent Act 
to premises let to Government or local authorities for the purposes of setting 
up an office or a publie hospital or dispensary. (vide Notification No. 7975/33 
dated February 21, 1948 published in Bom. Govt. Gazette Part I p. 893 on 
February 26, 1948). If the Legislature intended that user of a building for a 
hospital should be deemed to be user for residence, the insertion of sub-s. (JA) 
after s. 6(1) of the Rent Act by amendment and issuing a notification referred 
to above would have been totally unnecessary and uncalled for. It is therefore 
submitted that user of a building as a hospital or a marriage hall cannot be 
said to be user for residence within the meaning of the Rent Act. 


Some purposes such as rummy club, gymkhana, tethering of cattle not meant 
for trade or business, office where nobody is supposed to deside and many such 
other purposes cannot by any stretch of imagination be termed purposes of 
education, trade, business or storage, and if the sweeping proposition is accept- 
ed as correct, all of them would be deemed to be residential purposes. 


The actual decision, however, can be supported on other grounds. In order 
to attract the provisions of s. 25(/), substantial identity of the premises used 
for residence at the commencement of the Rent Act with the premises intended 
to be used for non- residential purposes has got to be made out. If a land- 
lord, who is a trustee of a public charitable trust, establishes his requirement 
for the purposes of the trust within the meaning of s. 13(1)(g) of the Rent 
Act, he would be entitled to possession even if “it. involves construction of a 
new building in place of an existing one after demolishing the latter (vide 
R. P. Mehta v. I. A. Sheth*). Letting of a part of a building does not amount 
to letting’ any part of the land on which it stands. (vide Vinayak Gopal v. 
Laxman Kashinath). Thus the subject matter of the lease in favour of the 
defendant was only part of the building (the flat) and not the land on which 
the building stood. When the existing building is demolished the premises 
let out would become non existent, and when new building will have been 
constructed the identity of the old premises with the new may not be capable 
of being established. In view of these considerations it would not be possible 
to say that the user of the new building for the intended purposes even if non- 
residential, would not amount to user of original building for non-residential 
purposes. 

In the result, it is submitted with respect that though the actual decision is 
correct, the reasons given in support of it do not appear to be sound. 


+ [1964] A.LR. S.C. 1076, 5 (1950) 58 Bom. L.R. 592. 


The 
Bombay Law Reporter. 


JOURNAL 


February, 1973. 


REUNION IN THE HINDU FAMILY AND AN UNEXPECTED DICTUM 
FROM ORISSA.* 

THERE is something positive in criticising judicial statements on law, if read- * 
ers not so well acquainted with the subject-matter are thereby protected from 
incautiously following them into a situation in which they might be let down. 
In B. C. Naik v. Bhaba Bewa! A. Misra, J., said, ‘‘As indicated in the decision 
of the Privy Council in, Balabuz Ladhuram v. Rukhmabat? a reunion in estate 
properly so called can only take place between the persons who were parties 
to the original partition.” This is not good law. The decision would almost 
certainly have gone the same way.had the law been correctly understood, so 
that it is not suggested that any injustice was done as a result of the mis- 
apprehension. 

This case is a little difficult to read since one of the members of the family 
appears with two names (Madhu and Radhu), and the fact that the son of Madhu 
was adopted by his father’s brother’s son is almost as incredible as it turned 
out to be inconvenient (except for the lawyers employed to unravel the family’s 
partition problems). Stripped of unnecessary particulars, the problem was 
this: what are the rights of a male Hindu who, having been given in adoption 
to his collateral, lives for many years with his natural father and natural 
brothers, so that he eventually has possession of his adoptive father’s share 
of the estate which was once joint between his natural father and his uncle 
(but which was partitioned prior to his adoption) as well as seemingly joint 
possession of the share of his natural father? As a matter of theory it seems 
perfectly possible for the adopted son to constitute a reunited family, and 
for both shares to be distributable between the brothers: all that would be 
wanting would be proof that the natural brothers and their natural father did 
really intend to reconstitute a joint family—and what better proof could 
there be but their living under one roof and behaving exactly as if they were 
undivided, and even, proceeding to an actual partition of a part of the original 
ancestral property? Such seems to have been the case here. 

However, actual proof of the intention to reunite was wanting, and there 
is no doubt but that, as cited by the learned Judge, Bhagwan Dayal, v. Reoti 
Dev? insists that the burden of proof of the intention to reunite must be 
earried—a proposition of law which no one will question: see Puttrangamma 
v. Ranganna.4 

It was pointed out to the learned Judge that the minor adopted son would 
have had to be introduced into the alleged reunion by his father, who was his 
de facto guardian. After the death of the adoptive father the latter’s widow 
was the boy’s legal guardian, of course. The question whether a guardian 
can reunite a minor must be,;considered an open one. I wondered whether this 
was possible (Introduction to Modern Hindu Law, 1963, sec. 559), but since 
the publication of that book a most useful case has caused us to review what 

*By J. Duncan M. Derrett, D.C.L. (Oxon), 2 (1908) L.R. 80 LA. 180, P.C., S.O. 5 
Ph.D., LL.D. (Lond.), Barrister, Professor of Bom. L.R. 469. 


‘Oriental Laws in the University of London. 8 [1962] A.LR. S.C. 287. 
1 [1972] A.LR. Ori. 82, 4 [1968] A.LR. S.C. 1018. 
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actually was decided in Balabua’s case, and what were the facts there. The 
minor was not a party to the partition and no one suggested that his guardian 
had reunited him. A reference to Parameswaran Nair v. Lakshmi Amma’ 
will be found instructive. Madhavan Nair, J., expressed the opinion that a 
guardian could certainly reunite his minor ward (see my Critique of Modern 
Hindu Law, Tripathi, 1970, sec. 199). 

Let us now return to the allegation that only those that were parties to a 
partition can be allowed to reunite. This is certainly true as a general principle, 
but, as I showed (Introduction, sec. 559), there can be constructive parties 
to a reunion, and these include minor sons! Thus the father could reunite 
with his son-given-in-adoption, now the sole survivor of the other branch of 
the family, and take his own (non-adopted) minor sons with him. This would 
seem perfectly fair, and would cause far less embarrassment than the res- 
trictive rule which we find enunciated in this present case. In any event 
a liberal and creative attitude to archaic, fossilized rules of Hindu law has 
recently been taken in the marvellous judgment of A. K. Kirty, J., in Krishna 
Smgh v. Mathura Ahir® (a case about Sudra sanyasis), and this is the outlook 
which should prevail nowadays. 

The authorities upon which I would rely are Babu v. Gokuldoss Govardhan- 
doss?; N. R. Raghavachariar, Hindu Law, 5th edn., 1965, p. 482, sec. 367; J.D. 
Mayne, Hindu Law and Usage, 11th edn., p. 570, sec. 468. It will be observed 
in Babu’s case’ that the partition took place on September 27, 1890 and the 
youngest son of the reuniting brother was born on November 12, 1891 (con- 
ceived well after the partition, yet reunited by his father’s act). 

It may be urged, citing a number of older cases (H. S. Gaur, Hindu Code, 
4th edn., p. 675, see. 1671) that minors have no volition in favour of a re- 
union. It might therefore appear that whereas the father, in our case, could 
have reunited his son along with a major who agreed in the intention to 
form a reunion, this could not happen where the other party was himself a 
minor. But since the guardian can, in a proper case, take such steps as will 
be highly beneficial to his ward, and since in this case it was obviously greatly 
to the interest of all parties that the two shares of ancestral property should 
be amalgamated and the family reconstituted notwithstanding the adoption, 
the father’s authority to bind his minor sons as he did might well have seemed 
self-validating. Reunion is so rare that opportunities to clarify the law re- 
garding it arise all too seldom, but we may hope to find, one day, a compre- 
hensive treatment, especially in the light of Madhavan Nair, J.’s remarks in 
the judgment I have cited above, which sides (on the whole) with Mayne 
against other writers’ estimates of the value of Balabux’s case.® 


A NOTE ON TWO SUPREME COURT JUDGMENTS ON TRADE MARKS * 


In the case of Corn Products Ete. v. Shangrila Hic. Ltd. the respondent, herein- 
after referred to as “SFP”, a manufacturer of biscuits, made under the Trade 
Marks Aot (V of 1940), hereinafter referred to as “the Act”, an application for 
registration of the trade mark “GLUVITA” in class 80 for biscuits. The appel- 
lant, hereinafter referred to as “OPR”, had registered under the Actin the same 
class the trade mark ““GLUCOVITA” in respect of dextrose (d-glucose) powder 
mixed with vitamins, a substance used as food or an ingredient in food, glucose 
for food. The application of SFP for the registration of the trade mark “GLU- 
VITA” was opposed by CPR on the basis of its registration and prior use of the 


5 Note 2 above. 7 [1928] A.LR. Mad. 1064, s.c. 55 M.L.J. 
5 [1968] K.L J. 51, 54. 182. 
6 [1972] A.LR. All. 278. 8 Note 2 above. 


*By S. B. Shah, M. Se: (London), Barrister, of Bombay. 
Part time professor of the Law of Patents and 1 (1959) 62 Bom. L. R. 162, S. C. 
Trade Marke, Department of Law, University 
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trade mark ““GLUCOVITA” in respect of d-glucose powder mixed with vitamins 
under ss. 8 (a) and 10 (I) of the Act The Deputy Registrar of Trade Marks 
who heard the case in the first instance dismissed the opposition under both the 
sections and ordered the application to proceed further. On appeal by CPR to 
the Bombay High Court, S. T. Desai J. sustained the order of the Deputy Re- 
gistrar under s. 10 (1) but reversed it under s. 8 (a) of the Act. He refused the 
application of SFP for registration of the mark GLUVITA for biscuits. On 
appeal by SFP from the decision of S. T. Desai J. to the Division Bench of the 
Bombay High Court, Chagla C J. and J. C. Shah J. allowed the appeal and res- 
tored the decision of the Deputy Registrar of Trade Marks allowing the mark 
to proceed to registration On appeal to the Supreme Court by CPR from the 
order and judgment of the Division Bench, the order of S. T Desai J. was restored 
and the trade mark GLUVITA was refused registration in respect of biscuits. 
In the course of his judgment, Sarkar J., who delivered the judgment of the Court, 
observed as follows (p. 166) : 


“The series of marks containing the common element or elements, therefore, only assist the 
applicant when these marks are in extensive use in the market. The onus of proving such user 
is of course on the applicant, who wants to rely op those marks. Now, in the present case, the 
applicant, the respondent before us, led no evidence as to the user of marks with the common 
element, What had happened was that the Deputy Registrar looked into his register and found 
there a large number of marks which had either ‘Gluco’ or ‘Vita’ as prefix or suffix in it. Now 
of course the presence of a mark in the register does not prove its user at all. Itis possible that 
the mark may have been registered but not used. It is not permissible to draw any inference 
as to their user from the presence of the marks on the register.” 


It is abundantly clear from this passage that the allegation ‘‘common to the 
trade” is a question of fact which must be proved by the extensive use in the 
market of the marks containing the common element, and that the entries in 
the Register of Trade Marks were of no value in the assessment of the allegation. 


In F. Hoffmann-La Roche v. Geoffrey Manners*, the appellant, hereinafter 
referred to as “FHLR” had registered the trade mark ‘““PROTOVIT” in respect 
of ‘‘pharmaceutical preparations for human use and veterinary use, infants’ and 
invalids’ foods” in class 5 and had used it since 1951 in respect of multivitamin 
preparations in liquid and tablet forms. Subsequent to the registration of the 
trade mark PROTOVIT, the respondent, hereinafter referred to as “GMC”, 
through the inadvertance of FHLR, were able to obtain registration of the trade 
mark “DROPOVIT” in class 5 in respect of pharmaceutical preparations and 
substances. FHLR thereafter applied to the Registrar of Trade Marks for the 
removal of the trade mark DROPOVIT from the register under s. 46 of the Act 
read with ss. 8 (a) and 10 (7). FHLR’s application for the rectification of the 
Register of Trade Marks was successively negatived by the Joint Registrar of 
Trade Marks, and Tarkunde J. and the Division Bench of Chainani C. J. and 
Mody J. of the Bombay High Court under both the sections of the Act. The 
appeal by FHLR to the Supreme Court was also dismissed, Ramaswami J. de-: 
livering the judgment of the Court. In the course of his judgment, the learned ` 
Judge observed as follows (p. 122) : 


“In order to decide whether the word ‘SDROPOVIT” is deceptively similar to the word 
**PROTOVIT” each of the two words must, therefore, be taken as a whole word. Each of the 
two words consists of eight letters, the last three letters are common, and in the uncommon part 
the first two are consonants, the next is the same vowel ‘o’, the next is a consonant and the fifth 
is again a common vowel ‘o’. The combined effect is to produce an alliteration. The affidavits 
of the appellant indicate that the last three letters ‘“VIT”’ 18 a well known common abbreviation 
used in the pharmaceutical trade to"denote vitamin preparations. In his affidavit dated Jan- 
uary 11, 1961, Frank Murdoch, has referred to the existence on the Register of about 57 trade 
marks which have the common suffix ‘‘VIT” indicating that the goods are vitamin preparations. 
It is apparent that the terminal syllable ‘‘VIT” in the two marks is both descriptive and com- 
mon to the trade.” 


2 (1969) 78 Bom. L. R. 119, S. C. 
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With all respect to the learned Judge, it is submitted that having regard to 
the observation that each mark must be taken as a whole word, the process of 
dissection that follows the observation appears to detract from the efficacy of 
the observation. It is further submitted that alliterative similarity is more 
productive of confusion than æ non-alliterative one. This would be particularly 
80 in our country where a vast majority of people are blissfully ignorant of the 
English language to whom are addressed the trade marks coined from English 
prefixes and suffixes. However, what follows, in the above passage, the process 
of dissection, appears to be somewhat irreconcilable to the pronouncement of 
the same Court in the case of Corn Products Etc. v. Shangrila Hic. Ltd. (supra). 
The finding of “common to the trade” must be based upon the proved extensive 
user of the trade marks relied upon by the party making the allegation. It is 
not clear from the above quoted passage whether there was any such evidence. 
Whatever the parties or those supporting them may say, a finding like the one 
in the above passage will have a bearing ouside the case and affect a large number 
of trade marks in the pharmaceutical industry. The deponents of affidavits 
cannot be allowed to say what is common to the trade because that is the precise 
question for the Court to decide from the proved extensive use of the marks re- 
lied upon. In a borderline case, the entries in the Register of Trade Marks and 
the statements in affidavits by or on behalf of the parties may provide circums- 
tances in which the Court may exercise its discretion in a rectification proceeding 
and may not disturb the entry of a trade mark in the Register. 


NOTES ON RECENT SUPREME COURT DECISIONS.* 
[NOTE |] 


Arbitration Act (10 of 1940)—Whether parties can refer dispute to arbitration without Court's 
intervention—Property subject matter of earlier litigation whether can be referred subsequently to 
arbtiration. 

It is always open to parties to refer a dispute to arbitration without the intervention of the 
Court. In case a suit is pending in respect of the subject matter of the dispute, there can be no 
valid reference during the pendency of the suit to arbitration without the order of the Court. 
The only exception 1s provided by the proviso to s. 47 of the Arbitration Act, 1940. Where, how- 
ever, no suit is pending with respect to the subject matter of dispute and the parties choose to 
refer a dispute to arbitrators, it is not essential that the parties should signify their consent to 
the award before the same can be enforced. Any other view would run counter to.the entire 
scheme and object of arbitration for the settlement of disputes according to which, agreement 
and a consent are imperative only at the stage of referring the dispute to arbitrators but not at 
the stage of the award. 

A dispute is referred to arbitration because the parties agreed to such a reference and the 
mere fact that the property which is the subject matter of dispute was also the subject matter 
of an earlier litigation cannot prevent the parties to refer the dispute about that property to 
arbitration, What is referred to arbitrators in such a case is the fresh dispute and although the 
finding of the Court in the previous litigation may have a bearing on the dispute referred to the 
arbitrators, it would not stand in the way of reference of the fresh dispute tothe arbitrators. 

(Naraindas v. Vallabhdas. Civil Appeal No. 194 of 1967, from Madhya 
Pradesh, decided on October 15, 1971). 


[ NOTE 2] 


Constitution of India, Art. 311—Civil Service Regulations. Rule 65—Implication and effect 
of compulsory retirement. 

The implication and effect of orders of compulsory retirement of a person employed in a 
civil capacity under the Union or a State are as follows, First, in ascertaining whether the order 
of compulsory retirement is one of punishment it has to be ascertained whether in the order of 
compulsory retirement there was any element of charge or stigma or imputation or any implication 
of misbehaviour or incapacity against the officer concerned. Secondly,the order for compulsory 

*Based on printed judgments issued by the Supreme Court Registry. 
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retirement will be indicative of punishmentor penalty if the order will involve loss of benefits 
already earned. Thirdly, an order for compulsory retirement On the completion of 25 years of 
service or an order of compulsory retirement made in the public interest to dispense with further 
service will not amount to an order for dismissal or removal as thereis no element of punishment. 
Fourthly, an order of compulsory retirement will not be held to be an order inthe nature of puni- 
shment or penalty on the ground that there is possibility of loss of future prospects, namely, 
that the officer will not get his pay till he attains the age of superannuation, or will not get an 
enhanced pension for not being allowed to remain a few years ın service and being compulsorily » 
retired. ; 

It is the order of compulsory retirement which alone is for examination. The order of com- 
pulsory retirement cannot be stated to sustain the plea of punishment by extracting opinions 
expressed by the authorities in regard to the officer in the past. 


Therefore, unless it is established from the order of compulsory retirement itself that a charge 
Or imputation against the officer is made the cOndition of the exercise of that power or that by 
the order the officer is losing benefits already earned, the order of retirement cannot be said to 
be one for dismissal or removal in the nature of penalty or punishment. 


(The State of U. P. v. Shyam Lal Sharma. Civil Appeal No. 1208 of 1969, 
from Allahabad, decided on August 12, 1971). 


[ NOTE 3] 


Constitution of India, Seventh Schedule, List IT, Eniry 18; List ILI, Entry 42; arts. 39, 
13 (2)— Ambit of Entry 18, List I. 

Entry 18 in List I of the Seventh Schedule to the Constitution of India like any other Entry 
in the three Lists only gives the outline of the subject matter of legislation and therefore the words 
in the entry are to be construed in their widest amplitude. The field of legislation covered by 
the entry is not to be narrowed down in any way unless there is anything in the entry itself which 
defines the limits thereof. pen 18 is meant to confer the widest powers on the State Legisla- 
ture with regard to rights in or Over land and such rights are not to be measured by or limited 
to the rights as between landlords and tenants or the collection ofrents. The words which follow 
the expression “rights in or over land” are merely by way of illustration. The specification 
itself shows that the genus of the rights mentioned is not the one which landlords have vis-a-vis 
their tenants or vice versa. All kinds of legislation regarding transfers and alienations of agri- 
cultural land which may affect the rights therein of landlords and tenants are envisaged by the 
entry as also improvement of land and colonisation of such land. If the State Government 
seeks to enforce a measure by which the condition of barren or unproductive lands can be im- 
proved, it ean do so even if the measure curtailsthe1ights of landlords and tenants over them. 
Ifthe State wants to enforce a measure of acquiring lands of people who hold areas over a certain 
ceiling limit so as to be able to distribute the same among the landless and other persons, to give 
effect to the directive principles in art. 89 (b) and (c) ofthe Constitution, it isnot possible 
to say that the same would be outside the scope of Entry 18in List II read with Entry 42 in List 
DIL Sucha measure can aptly he described as a measure of agrarian reform or land improve- 
ment in that persons who have only small holdings and work on the lands themselves would be 
more likely to putin greater efforts to make the land productive than those who hold large blocks 
of land and are only interested in getting a return without much effort. The measure does not 
transgress the limits of the legislative field because it serves to remove the disparity in the owner- 
ship of land. Persons who lose the ownership of lands in excess of the ceiling imposed are com- 
pensated for the lands acquired by the State and distributed among others. Acquisiton of land 
would not directly be covered by Entry 18 but read with Entry 42 in List ILI the State has the 
competence to acquire surplus land as as to give effect to the policy in art. 89 of 
the Constitution. 


Although decisions of the American Supreme Court and the comments of well known com- 
mentators like Willoughby and Cooley have great persuasive force, we need not interpret our 
Constitution by too much reliance on them. Noris it necessary to scrutinise too closely the 
decisions wherein views appear to have been expressed that a law which is void under art. 18(2) 
is to be treated asstill-born. Equally unfruitful would it be to consider the doctrine of eclipse. 


(L. Jagannath v. The Authorised Officer, Land Reforms, Madurai. Civil Appeals 
Nos. 247 to 257 eto., from Madras, decided on October 11, 1971). 
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[ NOTE 4] 


Eoidence, oral—Election cases—Whether Court can brush aside such evidence. 


In election cases oral evidence has to be examined with great deal of care because of 
the partisan atmosphere continuing even after ¢lection. But it will be wrong on the part of 
Courts to just brush aside the oral evidence even when the evidence is ughly probable and the 
same is corroborated by unimpeachable documentary evidence. 


Once a document is properly admitted, the contents of that document are also admitted in 
evidence though those contents may not be conclusive evidence. 


(P. O. Purushothama Reddiar v. 8. Perumal. Civil Appeal No. 1289 of 1970, 
from Madras, decided on December 2, 1971). 


_ [NOTE 5] 


Indian Evidence Act (I of 1872)—Civil Procedure Code (Act V of 1908), O. XIX-—~Industrial 
Tribunal— Applicability of Evidence Act to. 

The application of principle of natural justice does not imply that what is not evidence can 
be acted upon. On the other hand what it means is that no materials can be relied upon to es- 
tablish a contested fact which are not spoken to by persons who are competent to speak about 
them and are subjected to cross-examination by the party against whom they are sought to be 
used. When a document is produced in a Court ora Tribunal the questions that naturally arise 
are, isit a genuine document, what are its contents and are the statements contained therein true. 
If a letter or other document is produced to establish some fact which is relevant to the enquiry 
the writer must be produced or his affidavit in respect thereof be filed and opportunity afforded 
to the opposite party who challenges this fact. This is both in accord with principles of natural 
justice as also according to the procedure under O. XIX, Civil Procedure Code and the Evidence 
Act both of which incorporate these general principles. Even ifall technicalities of the Evidence 
Act are not strictly applicable except in so far as s. 11 of the Industrial Disputes Act, 1947 and the 
rules prescribed therein permit it, it is inconceivable that the Tribunal can act on what 1s not 
evidence such as hearsay, nor can it justify the Tribunal in basing its award on copies of docu- 
ments when the originals which are in existence are notproduced and proved by one of the 
methods either by affidavit or by witnesses who have executed them, if they are alive and can 
be produced. Again if a patty wants an inspection, it is incumbent on the Tribunal to give 
inspection in so far as that is relevant to the enquiry. 


(M/s. Bareilly Electricity Supply Co. Ltd. v. The Workmen. Civil Appeal 
No. 1254 of 1966, decided on August 16, 1971). 


[ NOTE 6] 


Indian Evidence Act (I of 1872), Secs. 24-26—Confession and admission, distinguishing fea- 
tures. ` 

A confession has to be a direct acknowledgement of the guilt of the offence in question and 
such as would be suffitient by itself for conviction. Ifit falls short of such a plenary acknowled- 
gement of guilt it would not be a confession eventhough the statement is of some incriminating 
fact which taken along with other evidence tends to prove guilt. Such a statement is admission 
but not confession. Therefore an admission of a fact, however incriminating, but not by itself 
establishing the guilt of the maker of such admission, would not amount to confession within the 
meaning ofss. 24 to 26 of the Indian Evidence Act. 


(Kanda Padayachi v. The State of Tamil Nadu. Criminal Appeal No. 19 of 
1971, from Madras, decided on August 27, 1971). 


[ NOTE 7] 


State Financial Corporation Act (63 of 1951), Secs. 31,32—Whether appeal lies to High Court 
against order under 8. 32 (8). 
An appeal lies to the High Court against an order made under s. 82 (8) of the State Financial 
Corporation Act, 1951. 
(Asnew Drums (Private) Lid. v. Maharashira State Finance Corporation. Civil 
Appeals Nos. 1021 and 1022 of 1971 and 1852 of 1970, from Bombay, decided on 
August 24, 1971). $ : 


VOL. LXXxv.] JOURNAL. 21 


[NOTE 8] . 


Maharashtra Agricultural Lands (Ceiling on Holdings) Act (X XVI of 1961), Secs. 3,4, 8,9 — 
Whether ceiling area fixed under Act liable to fluctuations with subsequent increase or decrease th 
number of members of family. 


The ceiling area fixed under the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 
1961, is not liable to fluctuations with the subsequent increase or decrease in the number of the 
members of a family, for, apart from the explicit language of ss. 8 and 4 of the Act there 1s no 
provision in the Act providing for the redetermination of the ceiling area of a family on variations 
in the number ofits members. The Act visualises the ceiling area ofevery person with reference 
to the conditions prevailing on the land held by hım as on the appointed day. Such aconstruction 
is borne out by the provisions of ss. 8 and 9 of the Act. 


State v. Dinkarrao, Marutiiao Shankarrao Gule-Patil v. The State of Maharashtra* and 
Bhausaheb Babaji Thete v. The Siate of Maharashira, approved. 


(1960) Civil Application Ne. 1578 of 1969, decided on July 16, 1969, overruled. 


- (Raghunath Laxman Wani v. State of Maharashtra. Civil Appeal No. 5 of 
1967, from Bombay, decided on August 6, 1971). 


[ NOTE 9] 


Partnership Act (IX of 1982), Sec. 4—Whether nomenclature given to document sufficient lo 
hold it as one of partnership. 


The mere nomenclature given to a document is by itself not sufficient to hold that the 
document m question is One of partnership. Two essential conditions to be satisfied are : 
(1) that there should be an agreement to share the profits as well as the losses of the business; 
and (2) the business must be carried on by all or ary of them acting for all, within the 
meaning of the definition of “partnership” under s. 4 of the Partnership Act, The fact 
that the exclusive power and control, by agreement of the parties, is vested in One partner 
or the further circumstances that only one partner can operate the bank accounts or 
borrow on behalf of the firm are not destructive of the theory of partnership provided 
the two essential conditions mentioned earlier, are satisfied. 


(M/s. K. D. Kamath & Co. v. Commissioner of Income-tax, Mysore. Civil Appeal 
No. 1242 of 1968, from Mysore, decided on October 11, 1971). ` 


[ NOTE 10} 


Industrial Disputes Act (XIV of 1947), Sec. 2 (j)—-Whether activities of Bombay Panjrapole 
constitute an industry. 


The activities of the Bombay Panjrapole constitute an industry within the meaning of 
8. 2(j) of the Industrial Disputes Act, 1947. 


The facts of the case justifiably lead to the conclusion that the institution deliberately 
diversified its objects from only tending to the sick, infirm or unwanted cattle by adopting 
tho policy of keeping cattle not merely for their own sake but for the sake of improving 
the cattle population committed to its care with an eye to serve‘human beings by making 
large quantities of good milk available to them and therehy getting an income which would 
augment its resources. It pursued its polcy just as any dairy owner would by having a 
few good quality bulls to impregnate the cows and thereby ensure a steady production of 
milk and also improve the quality of the progeny. 


(The Bombay Panjrapole v. The Workmen. Civil Appeal No. 1881 of 1966, 
from Bombay, decided on August 16, 1971). 


[ NOTE II] 


Bombay Tenancy and Agricultural Lands Act (LXVI of 1948), Sec. 5 as amended by Bom. 
Act XXXI of 1952—Applicability of to protected tenanis—Statutory tenancy, nature’ of. 


1 (1969) 72 Bom. L. R. 287. 3 (1969) Special Civil Application No. 229 
2 (1968) Special Civil Application No. 767 of 1968 decided by K. K. Desai and Vaidya 
of 1968, decided by Patel and Namn JJ.,on JJ., on July 7, 1969 (Unrep.) 
April 18, 1968 (Unrep.) 
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Section 5 of the Bombay Tenancy and Agricultural Lands Act, 1948, as amended by 
Bombay Act XXXIII of 1952, did not apply to protected tenants. 


* The so-called statutory tenancy created under the Rent Acts upon the determination of a 
contractural tenancy is not, properly speaking, a species oftenancy; it is a personal right in the 
tenant not to have an order for possession made against him unless certain specified conditions 
are fulfilled; it is a “status of irremovability”. 


` (Manekji Edulji Mistry v. Maneksha Ardeshir Irani. Civil Appeal No. 2485 
of 1966 from Bombay, decided on April 20, 1971). 


N [ NOTE 12] 


Bombay Town Planning Act (XXVII of 1954), Secs. 53, 54, 55—Maharashira Regional and 
Town Planning Act (XXXVI of 1966), Secs. 88, 89,90, 165 (2)—Whether Bombay Municipal 
Corporation owes duly to remove unauthorised structures on private final plots. 


Under the Bombay Town Planning Act, 1984, the Municipal Corporation of Bombay is bound 
to remove such of the structures, Sheds and huts situated in the private final plots in so far as 
they contravene the Town Planning Scheme. 


(The Municipal Corporation of Greater Bombay v. The Advance Builders 
(India) Pvt. Lid. Civil Appeal No. 1121 of 1970, from Bombay, decided on August 
25, 1971). 
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BOOKS AND PERIODICALS. 


The Indian Oonsttiution: Cornerstone of a nation. By GRANVILLE AUSTIN. Bom- 
BAY 1 BR: Oxford University Press, Oxford House, Apollo Bunder. Demi 
octavo. Pages 890. Price Rs. 25. 


Tuts is the first Indian edition of a book which was published in England in 
1966. In the words of the author this is a political history of the framing of the 
Constitution, how past and present, aims and events, ideals and personalities, 
moved the members of the Constituent Assembly to write the Constitution as 
they did. This pioneering account of the working of the Constituent Assembly 
based on manuscript sources is a fascinating record of the clash of personalities 
involved in giving final shape to the Constitution. In his concluding remarks 
the author pays a glowing tribute to the members of the Constituent Assembly 
in the following words. : 

“The explanation of the Constitution’s success lies principally in its having been framed by 
Indians, and in the excellence of the framing process itself. The members of the Assembly 
drafted a Constitution that expressed the aspirations of the nation. They skilfully selected and 
modified the provisions that they borrowed, helped by the ‘experts’ among their number and 
the advice given by ministries of the Union and provincial governments. The Assembly mem- 
bers also applied to their task with great effectiveness two wholly Indian concepts, consensus 
and accommodation. Accommodation was applied to the principles to be embodied in the Con- 
stitution, Consensus was the aim of the decision-making process, the single, most important 
source of the Constituent Assembly’s effectiveness.” 


To those who desire to know the genesis of the Constitution there is no other 
‘book like the present one which succinctly and yet exhaustively and with com- 
mendable lucidity narrates the process through which the Constitution finally 
emerged. 


Industrial Licensing, Monopolies and Restrictive Trade Practices: Law and Prac- 
tice. By F. L. BERARWALLA, M.A., LL.M. Bompay-5: Jasmine Law Pub- 
lishers, 58 ‘Divyang’ 6th Floor, Sassoon Docks, Colaba. Royal octavo. Pages 
1055. Price Rs. 125. 

Tuts is a commentary on the Industrial (Development and Regulation) Act, 
1951 and the recent allied statute, the Monopolies and Restrictive Trade Practices 
Act, 1969. The latter Act which is based on U. K. legislation has so far received 
very little judicial interpretation and has been given extended treatment here. 
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Its provisions are discussed against the background of the decisions of the Com- 
mouwealth and American Courts and the economic and social factors which led 
to their enactment. The author while stressing the need for administering the 
statute according to its intent and spirit has offered constructive criticism of some 
of its provisions and has suggested improvement therein which it is to be hoped 
will be considered by the authorities concerned. The appendices which cover a 
third of the book contain, besides Rules, Orders and Notifications issued under 
the two Acts, much useful material like the Import Licensing Procedure and Forms, 
Industrial Licensing System, Industrial Policy Resolution of 1956 and a Survey 
of the British Monopolies Commission. In the Table of Cases one fails to under- 
stand why such items as “Calico Printing Report” and “Supply of imported tim- 
ber” have been included, whereas decisions referred to in the appendices are left 
out. Much industry and research have gone into the preparation of this book 
which is a veritable mine of information germane to the Monopolies Act and will 
be of much practical use not only to lawyers but to businessmen at large. 


Pollock & Mulla on Indian Contract and Specific Relief Acts. Ninth edition. By 
JEEVAN Lat Kapur, M.A., LLB. (Cantab.). Bompay-2: N. M. Tripathi 
Private Ltd., 164 Samaldas Gandhi Marg. Royal octavo. Pages 1088 -+oxliv. 
Price Rs. 65, 

It is a tribute, in no small measure, to the scholarship of the late Sir Dinshaw 
Mulla that some quondam Judges of the Supreme Court and some Chief Justices 
of the High Court should have taken up the editing of some of his legal classics. The 

resent edition is prepared by a retired Judge of the Supreme Court with meticu- 
lous thoroughness which one comes to associate with the highest judiciary in the 
land. The editor agreeing wıth what Sir Frederick Pollock observed in the first 
edition of the book, that the characteristic of the Indian Contract Aot is that it 
is a code of English Common Law on the subject, has brought up to date references 
to decisions of the English, Australian, Canadian and Pakistan Courts where the 
common law is administered. Some of the new topics dealt with-arc the law relat- 
ing to aircraft, the doctrine of promissory estoppel and contracts made on the 
telephone or by telex. Important cases decided since the last edition was pub- 
lished in 1957 are included. These include cases dealing with the principle of in 
part delicto, frustration, essentiality of consideration and unjust enrichment vis- 
a-vis s. Z0 of the Act. The Specific Relief Act, 1968, which came into force after the 
publication of the previous edition of the book had to be re-written and recent 
decisions especially of the Supreme Court are fully dealt with. A comparative 
table of the provisions of the new and the old Acts is given. An Addenda brings 
down the case law dealing with the two statutes up to date. This recognised 
classic which has stood the test of time for over half a century will continue to guide 
the profession, like its previous editions, through the intricacies of the Indian 

Contract Act which was characterised by Sir Frederick Pollock as it first emerged 

as a Draft Code. “the worst piece of codification ever produced.” 


Outlines of Indian legal history. By M. P. Jar, LL.M, J.S.D. (Yalo). Bom- 
BAy-2: N. M. Tripathi Private Ltd., 164, Samaldas Gandhi Marg. Royal 
octavo. Pages 640. Price Rs. 85. 

In this new edition of a book which has come to be recognised as a minor classic 
on the subject, the author has added a new chapter describing the growth of the 
legal profession in India from the year 1778 when only members of the British 
legal profession were allowed to appear and plead or act in the Supreme Court at 
Calcutta, down to the passing of the Advocates Act of 1961. A curious side light 
on this aspect, referred to by the author, is that under the Bengal Regulation VII 
of 1798, which created for the first time a regular legal profession, only Hindus 
and Muslims could be enrolled as pleaders in the Company’s Courts. The study 
of Indian legal history is now incorporated in the curricula for LL.B. and LL.M. 
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in a number of universities which shows a growing awareness of its importance 
as a necessary background to the prevailing legal system. As the author puts it— 

“If law is not to be studied merely as a body of rules laid down by certain organs, if law is 
to be studied not merely as a collection of doctrines and concepts, or as astatic entity, but as an 
organic growth, a living and breathing mechanism keeping pace with the social changes, then. 
there is no escape from a study of legal history. Law cannot be understood properly when 
divorced from the history and spirit of the nation whose law it is”. 


This book deals with the process of development of the legal institutions in India 
since 1800 when the British period opened, down to the post-Independence era. 
The author has painstakingly gathered his material from original sources and has 
spread his net far and wide extending from the Government of India archives to 
the India Office Library and the Public Record Office in London. Apart from 
being indispensable to students of law, this book will be of much practical help to 
members of the judiciary as providing within a small compass the why and 
wherefore of law they are called upon to interpret and administer. 


Labour demands and their adjudication. Vol. I. By G. M. Kotwanr, Advocate. 
Bomsay-2: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Royal 
octavo. Pages 652. Price Rs. 87. 


Tas volume and the one subsequently to be published, in the words of the au- 
thor, “will cover all the demands which labour and trade unions generally make 
on employers or the employees make on the trade unions and the principles by the 
aid of which such demands and counter demands are settled or adjudicated”. 
This first volume deals with topics ranging from “Legal Regulation of Employ- 
ment Conditions in India”, “The Concept of Social Justice”, “Guiding principles 
for Industrial Adjudication” and “Rights of Labour and Remedies” to “Promo- 
tions”, “Leave” and ‘Bonus’. The volume ends with a commentary on the 
Payment of Bonus Act, 1965, with the relevant case law. In brief this volume 
deals with the technique of industrial adjudication and the rules and principles 
formulated thereunder for settling the demands of labour. Although there are 
books dealing with different aspects of the problems involved in industrial law the 
present and the succeeding volumes attempt to cover the entire field of labour 
demands and their adjudication in all its varied ramifications. The case law on 
the subject is extensively referred to in the text. The author who as a lawyer 
and author has specialised in labour law and has moreover been an academician. 
and an administrator who had to deal with the law, has brought to bear upon this 
thesis his wide experience and with commendable comprehensiveness and lucidity 
expounded the subject. In an otherwise well got up book a little more attention 
to proof reading would have been welcome. 


International Law through United Nations. Edited By R. O. Hixncorant. Bom- 
Bay-2: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Demi 
octavo. Pages 202. Price Rs. 80. 

Tus book contains papers read by various hands at a Seminar organised under 
the auspices of the Patna University on the role of the United Nations in the deve- 
lopment of International Law as part of celebration of the Silver Jubilee anniver- 
sary of the United Nations in November 1970. The topics discussed at the Semi- 
nar were, colonialism, human rights, outer space, sea-bed and use of force. The 
Seminar adopted what is characterised as the Patna Declaration of 1970, which 
ends thus: 

“That we affirm that states ‘shall settle their international disputes by peaceful means’ and 
they shall refrain from ‘the threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with the purposes of the United 
- Nations’? ” 

Numerous Resolutions have so far been passed and various Declarations have 

been made but these have not prevented some major and minor States from resort- 
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ing to ruthless aggression whenever it has suited their purpose. As one of the 
contributors to this book writing on the use of force states : 


“The future of the U. N. depends not on the Charter but on what the member states make 
of it and it behoves states to allow the United Nations to become the true international organi- 
sation which it was meant to be”. 


‘Therefore, it is not surprising that the editor in his concluding remarks states 
that it may be left to posterity to evaluate the importance of the Patna Declaration 
and in the meantime one should be content that it depicts the bright side of the 
United Nations, presumable as envisaging the development and codification of 
International Law, with many ifs yet to be translated into realities. Till then the 
enforcing machinery of the United Nations must remain in abeyance. These 
professorial lucubrations are some more additions to the evergrowing mass of 
paper material on International’ Law through the United Nations. 


An introduction to legislative drafting. By P. M. Baxsui, Advocate, Secretary, 
Law Commission of India. Bompay-2: N. M. Tripathi Private Ltd., 164 
Samaldas Gandhi Marg. Second Edition. Demi octavo. Pages111. Price Rs. 15. 


THE author of this interesting book observes: 


“Rules of drafting [a statute] are merely the means to secure an end. The end is seldom 
achieved. Perfection here, as in other human affairs, is a goal that is always pursued, but never 
reached...The draftman’s draft has to be supplemented by interpretation by the Courts”, 


This is, however, all to the good for otherwise what would be the fate of the legal 
profession! The book deals with the different aspects of legislative drafting such 
as structure and arrangement of the different parts of a statute, definitions, policy 
‘underlying the legislation and precision and clarity. Separate chapters are also 
devoted to a discussion of some flaws in drafting, subordinate legislation, delega- 
tion of legislative power and the drafting of protection and finality clauses in a 
statute. Some model clauses and skeletons of some Bills are given at the end by 
way of example. Illustrations emphasising the points discussed in each topic are 
included. This well written book which may be characterised as a veritable multum 
in parvo gives a readable and lucid account of the fundamentals of good legislative 
drafting. 


Commentary on the Payment of Wages Act, 1936. By Masresn CHANDRA. Bom- 
BAY-2: N. M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Demi 
octavo. Pages 845. Price Rs. 28. 


Tae author has rightly observed that each labour enactment has a political, 
economic and social background and hence in conformity with this he has provided 
a short historical introduction tracing the genesis of the Act and its subsequent 
working. This is followed by a commentary on its provisons with a judicious but 
comprehensive selection of case law bearing on the subject. The commentary 
though succinct and to the pointis nevertheless lucid and precise. The remaining 

‘portion of the book contains texts of the amending Acts made by the different 

States and Rules framed by the Central Government under the parent Act. 
The author who has officiated as an Authority under the Act and is conversant 
with its working has approached the subject from a practical point of view and 
as such this compact and well-knit exposition of its provisions will be indis- 
pensable to those who have to deal with this important branch of labour law. 


Secularism : Principles and application. By J. M. SHELAT, M.A. (LONDON), of 
Inner Temple, Barrister-at-Law, Judge, Supreme Court of India. BomBay-2 BR: 
N. M. Tripathi Private Ltd., 164 Samaldas Gandhi Marg. Demi octavo. Pages 
144. Price Rs. 20. 


THESE are three lectures delivered in the Lala Lajpatrai Memorial Lectures 
for the year 1972 under the auspices of the Servants of the People Society, New 
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Delhi. The subject of these lectures has already been overworked by a succes- 
sion of writers but the ratson d’ etre of these lectures, according to the author, 
is that a fresh appraisal of it is necessary because soveral State statutes touching 
upon the freedom of religion clauses in the Constitution of India havo recently 
been passed and problems arising therefrom have reached the Courts for cons- 
truction of these clauses. Besides this, the diversity of opinion expressed on 
the subject by various authors so far, has made it necessary to take a fresh look 
on the nature of the Indian State and the principles governing it. Within a 
small compass and with great perspicacity the author has discussed the growth 
and operation of the concept of secularism in Western countries. He has Forther 
considered it in its historical setting in India down to the establishment of the 
secular State under the Constitution and the final outcome in the light: of thé 
principles governing it and their application. Though smaller in scope and 
content than other publications, these thought provoking lectures are a valuable 
contribution to the existing literature on the subject. 


The Law of Civil Procedure. Vol. I. (S. 1 to Or. 20). By 8. C. Sarwar. Fifth 
edition By Prasyas C. SARKAR, Advocate and SupipTo SARKAR, B.A. LL. B. 
(Cantab.), Advocate. CALCUTTA-12 : S. C. Sarkar & Sons (Private) Ltd., 
1C Bankim Chatterji Street, Royal Octavo. Pages 580. Price Rs. 80. 


THE present edition incorporates the decisions of the Supreme Court and the 
High Courts decided during the period of nine years which have elapsed since 
the last edition was published. As a result of some of these decisions, portions 
of the commentaries are rewritten. The entire case law is dealt with succinctly 
but exhaustively. Like its previous editions the present one will continue to 
serve the profession as a lucid and dependable exposition of this complex branch 
of procedural law. 


Estate Duty law and cases. By MANGAL Caanpra JAIN Kaczi. DELNI-6 : 
Metropolitan Book Co Private Ltd., 1 Faiz Bazar. Royal Octavo. Pages 
488. Price, Deluxe edition Rs. 80; Students’ edition, Rs. 22-50. 


Tars book is in two parts. The first part deals with the provisions of the Estate 
Duty Act, 1958 under various heads such as ‘Property m on death’, ‘Va- 
luation’, ‘Assessment’ etc. The second part is a case book of some important 
decisions relating to estate duty law. The text of the Act as amended upto 1968 
is given in an Appendix. The author who is an academician and has conducted 
courses in taxation laws has kept in view the needs of the students by presenting 
this difficult branch of the law in simple and lucid language. 


The Law of Partnership : Cases and Materials. By G. M. Sen. DeLmI-6: Mo- 
tropolitan Book Co. (Private), Ltd., 1 Netaji Subhash Marg. Demy octavo. 
Pages 241. Price, Deluxe edition Rs. 24; Paper Back edition, Rs. 16-50. 


Lecar education by the case method is now in vogue in some of the law schools 
here but the present author feels that tho American system on which it is based 
needs to be modified to suit Indian conditions. His approach is first to present 
the cases themselves so that the student may study the materials and try to 
deduce principles and rules all by himself. This is followed by explanatory notes, 
questions on further ramifications of the rules and principles already deduced 
and suggestions for further reading. The author who has come to the academio 
field after a spell in the law Courts has been able to interlace theory and practice 
by providing the students with the equipment needed to make up a professional 
lawyer. 


The Supreme Court on Election Law. 1966 to 1971. By B.A. Masopxar, M.A., 
LL.B. AGRA-12: Wadhwa and Company, 45 Civil Lines. Royal octavo. Pages 
460. Price!Rs. 40. 


` 
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Tars book contains analytical summaries of decisions of the Supreme Court 
on the different provisions of the Representation of the People Act, 1951. The 
facts of each case and the law points involved therein as well as relevant extracts 
from the judgments are given. This book can be commended as a handy re- 
ference book on this important branch of law. 


Maharashtra Industrial Manual. By M. L. JINDAL, Advocate. AGRa-2: Wadhwa 
and Company, 45 Civil Lines. Royal octavo. Pages 412. Price Rs. 85. 


Tars reprint from Vol. 6 of the Maharashtra Local Acts contains the Bombay 
Industrial Relations Act, 1946 together with other allied enactments like the 
Maharashtra Industrial Development Act, 1961, the Minimum Wages Act, 1948 
and the Industrial Disputes Act, 1947. Relevant Rules and Notifications and 
brief commentaries on the Acts are also given. 


Digest of Supreme Court Criminal Cases: 1969 to 1972. By SURENDRA MALIK, 
B. Sc. (Hons.), LL. M. (Columbia), Advocate. Lucknow: Eastern Book. 
Company, 84 Lalbagh. Royal octavo Pages 258. Price Rs. 12-50. 


Tis digest covers the case-law reported in the Supreme Court Cases, of which 
the author is the editor, upto June 1972. A novel feature of the digest is that 
it incorporates the observations of the Supreme Court outside the sphere of sta- 
tutory criminal law under such topic headings as ‘fact and situation,’ ‘witnesses” 
and ‘medical jurisprudence’. The cases are well digested and the book will be 
of much practical use to the criminal lawyer. 


Maharashira Local Acts: Vols. 1 to 6. AGRa-2: Wadhwa and Company, 45 
Civil Lines. Royal octavo. Pages 4451. Price Vol. 1, Rs. 25; Vols. 2 to 5, 
Rs. 80 each and Vol. 6, Rs. 85. 


TRESE volumes contain the State statutes, (Civil, Criminal and Revenue), 
arranged alphabetically—from the Adaptation of Laws (State and Concurrent 
Subjects) Order, 1956 to the Bombay Khoti Abolition Act, 1949. The Rules 
and Regulations relevant to the various statutes are also given together with 
brief commentaries. These volumes will be of much use to the legal profession 
as all the material germane to the different local Acts will be found in one place. 


Lawyer's Guide to Survey. By JUGAL KISHORE CHATTERJEE, B. Sc., B. L. Second 
edition. CALCUTTA-12: S.C. Sarkar & Sons (Private) Ltd., 1-0 College Square. 
Demy octavo. Pages 224. Price Rs. 10. 


Tris book deals with commissions of local investigation and partition under 
the Civil Procedure Code by the author who has been a Pleader-Commissioner 
for over three decades Chapters are devoted to general principles of surveying 
and relaying, legal aspects of surveying and levelling The case-law germane 
to the subject is referred to. The inclusion of a diary kept by the author during 
his official excursions lends a human touch to an otherwise rather prosaic acti- 
vity. The book will be of practical help to lawyers who have to deal with com- 
mission matters. 





Services Law Cases. 1978, Part-1. Edited By Mrs. Swaran Buatia NIJHAWAN, 
Advocate. Drrtat: International Law Book Company, Nijhawan Building, 
Church Road, Kashmere Gate. Annual Subscription Rs. 80. 


Tus is perhaps the first Journal of its kind which exclusively reports decisions. 
of the Supreme Court and the High Courts bearing on promotion, discharge, 
dismissal eto. from services. It is also stated by the publishers, somewhat am- 
bitiously, that it will contain judgments of the Supreme Courts of all the countries 
in the world—although this first issue is innocent of such inolusion. 
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Municipalities and Corporation Cases. 1978-Part 1. Edited By SWARAN BHATIA 
Nisnawan, Advocate. .Derm : International Law Book Company, Ni- 
jhawan Building, Church Road, Kashmere Gate. Annual subscription Rs. 40. 


Tms monthly Journal reports decisions of the Supreme Court and the High 
‘Courts dealing with municipal and Corporation laws and like the above noted 
Journal will cover ‘decisions of all the countries in the world’. Both these 
Journals are well edited and the publishers can be commended for their neat 
get-up. 7 ‘ 


“193° Questions answered. Andhra Pradesh Land Ceilings Act. By N.K. 
Acuarya and S. R. PATNAIK, Advocates. Published by N. K. Acharya, B.A., 
` LL. B., 5-9-19/16, Green Gates, Opp. Secretariat) Saifabad, HypERABAD-500004, 
(A. P.). Pages 41. Price Rs. 2-50. 7 
THis is an exposition of the provisions of the Andhra Pradesh Land Reforms 
(Ceiling on Agricultyral Holdings) Act, 1972, cast in the form of questions and 
-angwers. The text of the Actis given atthe end ofthe book. As apparently 
-no case law is yet available on the Act this brochure will be of use to lawyers and 
litigants slike. 


‘Calicut Law College Magazine. 1972. Edited By M. RAMAKRISHNAN. Calicut 

Law College. Caticut. 

Tuis well produced magazine maintains the standard it had set in its inau- 
gural issue. Articles on various aspects of law are contributed by members of 
the staff and the students. Portions of the magazine are devoted to book re- 
views, extra-curricular activities of the College and articles in the vernacular lan- 
guage. In future issues of the magazine the editor might consider the advisability 
-of limiting the number of photographs which gives this otherwise staid publi- 
-cation the appearance of an illustrated magazine. ; 
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HINDU MATRIMONIAL FREEDOM, CHILD MARRIAGES, AND 
MUSLIM DIVORCE REFORM: SOME NOTES.* 


Waen the Hindu Marriage (Amendment) Act, Act 44 of 1964 was passed 
many felt some anxiety lest it should be misused. The principal Act was 
amended to introduce what we now call divorces under the Two-year Rule, 
_ divorces at the petition of either spouse if they have been separated, whether 
by judicial separation or by a refusal to obey a decree of restitution, for two 
years. The provision is well known. I have set out s. 18(JA) at (1968) 70 
Bom. L.R., J. 118, and at pp. 357-8 of my Critique of Modern Hindu Law 
(Bombay, 1970). In brief, wherever the separation (as explained above) is 
capable of being proved, the petitioner may obtain a divorce, irrespective of 
who was ‘guilty’ of the conduct which anteceded the decree for restitution or 
the judicial separation. 

I do not feel the need to repeat at length what we traversed in the article 
in 70 Bom. L.R., nor in the Critique at 88 459-63. It is obvious to anyone 
that if divorces are granted to any petitioner who proves that the two years 
have elapsed, without more, a husband can drive his wife out, or merely watch 
while his wife is driven (or virtually driven) out by his parents, and then, 
when she has obtained her judicial separation or her decree for restitution, 
take no further action for two years, and so obtain his divorce, even within 
the three years from the date of the marriage which Parliament thought it 
prudent to lay down as a minimum waiting period (s. 14), and irrespective of 
any fault on the part of the wife. Since parents often take dowries in con- 
nection with the marriage, the scheme, with a little patience, can be, most ob- 
viously, shockingly abused. I therefore suggested that those decided cases 
were right which insisted that s. 23(/) gave the Court discretion to refuse 
this relief under s. 13(/A) where, by pursuing a remedy under that sub- 
section the petitioner was relying upon his own wrong, or was taking ad- 
vantage of his own wrong. I took the view that unless this sub-section were 
utilised carefully, the divorce procedure, intended to help separated couples 
who stood in the way of each other’s eventual happiness, would be abused, to 
place yet another weapon in the hands of unscrupulous families. 

I do not say that my explanation of my viewpoint was absolutely free from 
fault. Nor did.I exhaust the possibilities of the case law I cited with ap- 
proval.! But I strenuously contended that to allow a guilty husband (or, 
mutatis mutandis, wife) to obtain a divorce as a reward, as it were, for having 
caused or allowed the marriage to break down, was a travesty of justice. 
And I attempted to contend that s. 23, properly applied, enabled the Judge 
to distinguish between cases where a new factor had intervened, so that the 
formerly guilty party was no longer proceeding upon the same footing as in 
the previous litigation; and so that a marriage which had proved to be un- 
workable on one or more grounds could be dissolved, when the two years had 
elapsed, upon a different combination of circumstances, in which the ‘wrong’ 
of the guilty petitioner did not figure prominently or significantly. My argu- 
ments possibly limped: but so did the wretched statute, enacted (as we shall 
seo) as if to aid the population of New York, and not that of a couritry like 
India. Moreover, the doctrine of ‘break-down of marriage’ was born in the 

*By J. Duncan M. Derrett, D.C.L, (Oxon.), Ph.D., LL.D. (Lond.), Professor of Oriental Laws in 


the University of London, Lecturer in Hindu Law at the Inns of Court School of Law; Barrister. 
1 (1968) 70 Bom. L.R., J., 117-122, 152. 





80 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


West and has nothing (that I know of) to do with Indian society at any 
level. To accept ‘break-down of marriage’ with both hands we must admit 
fomale education, female employment, and female freedom to the last degree, 
and totally abolish dowries and arranged marriages. Thereafter will be time 
enough to take this idea seriously. I cite relevant places, where Indians anti- 
cipated my viewpoint, at the Critique, p. 357, n. 5. 

Of course this was not the only viewpoint. People who wanted matri- 
monial freedom (for any reason) saw in Parliament’s enactment a charter of 
liberty. ‘Let the man prove merely that the two years have elapsed,’ they 
said, ‘and that is enough. Section 13(JA) cuts across s. 23. Parliament 
wants a marriage dead in fact to be dead in law’. I am not sure if two 
years is long enough to prove a marriage dead. Matrimonial problems are 
not so cut-and-dried, and deaths in the family can modify emotional balance 
(and imbalance) miraculously, and such significant deaths do not oceur to any- 
one’s order, within any time-limit. Shri B. R. Dolia replied to my ideas at 
[1968] 2 M.L.J., J., 88-86. I did not fancy his point of view: altogether 
too libertarian for my taste (Critique, p. 359, n. 9). Then came a deus ex 
machina in the person of a Justice, of the Delhi High Court, Shri V. 8. 
Deshpande? In one of the best-written articles I have ever seen in the field 
of personal laws in an Indian journal, he argued (he quotes my Critique first) 
that the Court must indeed use its discretion to satisfy s. 28, investigating 
not the merits of the whole matrimonial dispute which might have had various 
phases, but the conduct of the petitioner after the decree for separation or 
restitution, relative to that decree. 

As a construction of the statute this was admirable. It makes sense. Yet 
does it work equally well in all cases? In judicial separation cases the peti- 
tioner can hardly commit any fault or take advantage of any wrong unless he 
unreasonably repulses genuine advances by the other party seeking to have 
the decree discharged. In restitution cases, on the other hand, it can often 
happen that the guilty spouse does his or her utmost to prevent the decree 
being satisfied. In such cases the petitioner petitioning under s. 13(/A) is 
indeed taking advantage of his own wrong. It will be noticed that the Desh- 
pande solution does require the Court to note which was the original relief 
and why it was granted. This very point of view was adopted by Mr. Justice 
Nain in Mađhukar Bhaskar v. Saral? If I may say so, the judgment reads 
most persuasively, and will almost certainly (as I predicted at Critique, 
§. 468). convince Courts throughout India. The wind of change blows through 
matrimonial law and compassion urges the dissolution of wrecked marriages. 
The previous case-law was reviewed, and it was found that many (if not 
actually most) of the reported cases where the decree was refused were cases 
where the petitioner had evidently misbehaved after the original decree, and 
so created a state of affairs which gave scope for his present petition. AN 
that one must regret in this judgment is the substantial reliance on English 
law and English ideas, which, as I have often said, are a poor guide, even on 
the Island of Bombay. 

Is there anything which stands in the way of the acceptance of Mr. Justice 
Deshpande’s notion, and Mr. Justice Nain’s decision, in all instances where 
s. 18(1A) is invoked by the previously ‘guilty’ spouse? . We must look at the 
question as a matter of technical law; but we must also consider its im- 
portance from the point of view of society’s ultimate needs. Technically the 
decision seems irreproachable. The petitioner seeks a divorce on the ground 
of the two-year hiatus in cohabitation, judicially documented. He does not 
2 [1971] A.I.R. Journal, 118-118. 

8 hori 74 Bom, L.R. 496. One may read this decision with another, of which the learned 
Judge might not have approved, but which many will treat as part and parcel of the same 
attitude. In Shakuntla v. Sardari Lal [1972] A.L.R. P. & H. 29 it was held that where H peti- 
tions for divorce under the two-year rule he need lead no evidence beyond the decree and its 


date; the fact that W pleads that she was appealing against that decree is irrelevant! Thus H 
May escape cross-examination on his behaviour throughout. 
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seek it on the grounds which induced the original Court to grant the original 
petition. Thus s. 23 must be related to what transpired prior only to the 
presentation of the petition under s. 18(JA), not ancient history. However, 
from the point of view of what is ideal, a distinction could be made, and per- 
haps the public’s attention could be drawn to it. 

Let us suppose that H and his parents, or other co-domiciled relations, 
drive W out, and W goes back to her parents’ home. W sues H for main- 
tenance, and H, as a counter-blast, petitions for judicial separation. The 
maintenance claim stands over for the main issue to be determined. H 
manages to prove, we do not know how, that W’s company in his home was 
unbearable, and he obtains his decree for separation. Nothing more trans- 
pires, except that he pays the decreed maintenance regularly, until two years 
have elapsed. Then he puts in his petition for divorce under the two-year rule. 
According to the Deshpande-Nain doctrine there is nothing whatever to pre- 
vent his success. Both will be free to marry again, and H will be glad when 
W remarries (if she can) because he will be disencumbered of the maintenance- 
charge. W’s ‘innocence’ is ignored. 

Let us take a different case, where H, as before, drives W out, uninten- 
tionally this time. He has developed some private habits which are better not 
ventilated in public and W, who had no counselling on how to deal with such 
a husband (by no means an impossible task for an intelligent girl), now feels 
it unbearable to stay with him. She has read a lot of romantic novels, and 
they all say that a warm-blooded girl should not tolerate such a husband, but 
should look elsewhere. She is not looking elsewhere, but she runs away to 
Mummy and Daddy. She presents a petition for separation; H presents one 
for restitution. He needs someone to massage his feet. The Court, finding 
that W’s allegations of ‘deprivation of property, merciless beating, forced in- 
tercourse with strangers, starvation, ete.’ are untrustworthy and ‘after- 
thoughts’, grants H’s petition. H begs W to come back. W returns his 
letters. H. sends his relatives and ‘respectable persons’ to persuade her. She 
refuses to see them. He sends presents, including jewellery: despite her 
mother’s interest in the jewellery, W insists on their being sent back. After 
the two years are up, to the day, W presents her petition for divorce under 
the two-year rule. On the Deshpande-Nain theory the Court is precluded from 
going into the merits and the history of the litigation, and W must not guc- 
ceed, since, on the basis of the restitution decree, a blameless (or relatively 
blameless) husband has been frustrated by the intransigence of the wife, who 
refused to comply with the decree of the Court. In Anupama v. Bhagaban* 
S. K. Ray, J., of the Orissa High Court, in a splendid judgment, refused a 
divorce to a husband under s. 13(J-A) in the following circumstances. The 
husband’s parents, dissatisfied with the girl’s dowry, made life a misery for 
her. Her parents refused to ‘cough up’, and they got the husband to accuse 
her of adultery with one Ram Narayan. When his petition for judicial sepa- 
ration from her was about to be heard and her counsel was about to cross- 
examine witnesses to her alleged adultery, and she was about to marshal her 
witnesses to her probity, the husband said ‘Let’s drop all this nonsense and 
live in amity. My friends will mock me if I lose this case and my parents 
will be furious’. She instructed her pleader to abandon her case. The Court 
then passed a decree of judicial separation against her. She gave birth to a 
child. Her parents-in-law claimed that was proof of her adultery. She ap- 
pealed against the decree. The husband was forced to apply for divorce 
under the two-year rule. Indeed the two years had passed. In the end the 
learned Judge at Cuttack, knowing how to handle his compatriot’s rascality, 
found there had been no genuine decree of judicial separation at all, as it 
was (technically) ex parte, and (substantially) a fraud. And the whole thing 
was remitted to the Court of first instance. In pre-revolutionary China, had 
matters progressed so far, the elders of both families would have been stripped 


8a [1972] A.LR. Or. 168, 
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and flogged in the publice square, and that would have been the end of the 
matter. Who says that Asia has nothing to teach us! A word to the wise 
is enough. . : 

These instances show us that to confine our gaze to the events immediately 
after the original decree is unrealistic. . In restitution cases (I quite agree) 
it is fairly easy to see where a petitioner might be relying upon his own wrong; 
but not invariably, because restitution might not have been the appropriate 
remedy in any case. In separation cases, likewise, the mere inactivity of the 
successful (‘innocent’) spouse may be as guilty as the intransigent þe- 
haviour of an obviously guilty spouse. We really must take Indian con- 
ditions into account, and accept that the mere decision of a District 
Court cannot effectively decide which is the guilty party, and I sub- 
mit that, attractive as the Deshpande-Nain doctrine is under ideal conditions 
in an ideal country it has practical limitations in a country like India. The 
wise, as they say, may consider this, without fear or favour. 

The whole question of the applicability to India of English ideas and English 
experiences (a highly controversial matter) is raised most knowledgeably by 
Dr. Miss P.K. Virdi in her Grounds for Divorce in Hindu and English Law 
(a study in Comparative Law) published by Motilal Banarsidass (Delhi, ete. 


1972). Child Marriages. 


An astonishing decision from Allahabad calls for comment. Whatever people 
actually do, publie policy is firmly against child marriages. What happens 
when an alienation by a manager is challenged on the ground that the purpose 
was to raise funds to celebrate the marriage of a Hindu who is a child within 
the meaning of the statutes? I have urged that ‘legal necessity’ means a 
necessity known to the law; the law does not recognise child marriages and 
such loans must be incurred at the manager’s personal risk: they do not bind 
the family. There are a number of decisions bearing on the point. The 
first three were cited to the learned Judge in Allahabad (K.B. Asthana, J.) 
and he decided not to follow any of them: Rambhau v. Rajaram); Tattya 
Mohyaji v. Rabha Dadaji; and Hansraj Bhuteria v. Askaran Bhuterta’. 
Mulla, 13th edn., p. 535, § 538(2) cites the first two and relies upon them 
for the proposition ‘... if the alienation is for a marriage in violation of the 
Child Marriage Restraint Act the transaction can be challenged’. One would 
not expect Mulla to be very critical of case-law, but one notes no adverse 
comment on the decisions. N. R. Raghavachariar is better known for original 
opinions, and he cites Rambhau’s case without a shadow of criticism at p. 211 
of his 5th edn. He does cite Tattya’s case® at p. 210, n. 114, but without 
adverting to our point. Neither cites Hansraj’. I did not cite any of these. 
I had no need to, since further and more recent authority to the same effect 
was available. I relied, at Introduction to Modern Hindu Law (1963), § 348, 
p. 269, on Palwanna Nadar v. Annamalai Ammal and D. Sadasiva v. B. Rat- 
tain neither of which is mentioned by the learned Judge. I fear it would 
have made little difference if the latter had been cited to him; but I am not 
sure about the effect the former might have had. There was yet another deci. 
sion, of the Caleutta High Court, which took the same view. The Orissa High 
Court had taken a similar view in Birupakshya Das v. Kunja Behari, This 
is revealed in an excellent little essay on the whole subject, which appears at 
p. 957, vol. 2 of the 4th edn. (1970) of M. N. Srinivasan’s Principles of Hindu 
Law. It is so good a treatment that it deserves to be reprinted: 


‘Tt is indisputable that the marriage is a valid marriage, The Child Marriage Res- 


4 B.N. Sampath, ‘Marriageable Age...’, 3 Banaras L.J. 28-51 (1969). 
[1956] A.T.R. Bom. 250. 
(1952) 55 Bom. L.R. 40, 8.0. [1953] A.LR. Bom. 278. 
Heer] A.LR. CaL 244, s.c. 194 I.C. 780. 
A.I.R. Mad. 380, s.o. [1957] 1 M.L.J. 288. 
[1958] A.T.R. A.P. 145, s.c. [1957] 2 An. W.R. 16. 
A.LR. Or. 104, 105, s.c. 2 Cut. L.T. 481. 
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traint Act does not affect the validity of the marriage even though it may be in con- 
travention of the provisions of the Act. In spite of the marriage being valid, it is 
transparent from the provisions of the Act that the marriage in contravention of the 
provisions of the Act is a criminal act punishable under law. The Legislature no 
doubt disapproves all such marriages and makes the performance of such marriage 
plnishable in law. To incur expenses for performing a ceremony which is a criminal 
act, cannot be taken to be legal necessity for which a karta of the family is empowered 
under the Hindu law to effect an alienation. In Ram Jash Agarwala v. Chand Mandal!l 
his Lordship observed: “There is no rule of Hindu law sanctioning early marriage of 
male children and there is a [sic for ‘no’] duty upon parents or guardians to marry 
their sons or male wards before they attain majority. The practice of early marriage 
of Hindu minors may be sanctioned by usage; but it has been disapproved by the pas- 
sing of the Child Marriage Restraint Act of 1929.” [This is in fact a paraphrase of 
an interesting judgment alluding to the judgment of Chandavarkar, J., in Sundrabat 
v. Shivnarayanalla], In such circumstances, his Lordship was of the opinion that the 
alienation could not be supported as being for legal necessity.’ 


This lengthy extract from Srinivasan’s book completely demolishes (in anti- 
cipation) the position taken by Mr. Justice Asthana in Parasram v. Naraini 
Devi? His Lordship, though in Allahabad, was not shown Srinivasan’s book, 
which was revised and edited by no less than five able men, and published 
by the Law Publishers, Allahabad. His Lordship accepted the contention, 
curiously tendered, if tendered by an advocate who knew the case law of the 
1957-61 period, that because a marriage celebrated in contravention of the 
Act of 1929 was still a valid marriage, the family wishing to celebrate such a 
marriage could count upon ‘legal necessity’ to support the loan of money 
for that purpose. 

If this sole Allahabad judgment were to be cited in out-of-the-way places in 
Western India, and the other, numerous contrary decisions suppressed, ancient 
rustic ways would receive a boost. Now it may be argued that, in contrast to 
Mr. B.N. Sampath! who fascinatingly supports the ‘New India’ manner of 
construing the statutes of the so-called ‘Hindu Code’, I argue always for cul- 
tural continuity, and taking facts as they are; therefore I should be delighted 
to see child marriages celebrated under the aegis of this isolated Allahabad de- 
cision. But it does not follow. I have always argued that an undoubted public 
policy must be followed, as it always has been in these questions concerning a 
manager’s (or a widow’s) discretion. The Court considers what a reasonable 
man will do in the context, and its definition of a reasonable man will always 
take statute law into account. That was what was thought in the Madras and 
Andhra cases I have cited, and was evidently what was thought in Calcutta 
and in Cuttack. I trust that here, at least, Mr. Sampath is with me, and 
rer we shall together, in good and lively company, disapprove of the Allahabad 

icta. 

What can have possessed the learned Judge to go the way-he did? There is 
a simple answer, evident from the record. If the correct argument had been 
relied upon, a fraud could well have been committed, for the party attempti 
to rely upon the point, that the husband was a ‘child’ within the meaning of 
the Act, had come round to this position in a process revealing dishonest inten- 
tions. The decision on its facts did not do injustice to the parties: but the law 
was, as not unoften happens, a casualty in the process. 


Muslim Dworces. 

I have felt uneasy when Hindu Judges, advocates, and men of affairs join to 
attack the Muslim law on any ground, however rational their approach. It 
seemed to me, and perhaps to some other old fashioned people, a great deal 
better that Muslims should look after their own affairs and put their house 


11 [1987] 2 Cal, 764, s.o. 41 C.W.N. 1176 (B. K. Mukherjea J.). 
ila (1907) LL.R. 82 Bom. 81, s.c. 9 Bom. L R. 1866. 

12 972) A.LR. AU. 857. 

13 See his review-artiole at 14 J.I.L.I. 448-58, esp. 445-9. 
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in order.4 At last a Muslim Judge has spoken up and done what was required. 
In Haneefa v. Pathwmmal Beevi” V. Khalid, J., said :16 

“Before parting with this case, I feel it my duty to alert public opinion towards 
a painful aspect that this case reveals. A Division Bench of this court, the highest 
court for this State, has clearly indicated the extent of the unbridled power of a Muslim 
husband to divorce his wife. (His Lordship goes on to give an extract from Pathayi v. 
Moideen!7.) Should Muslim wives suffer this tyranny for all times? Should their 
personal law remain so cruel towards these unfortunate wives? Can it not be amend- 
ed suitably to alleviate their sufferings? My judicial conscience is disturbed at this 
monstrosity. The question is whether the conscience of the leaders of public opinion 
of the community will also be disturbed.” 
If I may say so, these brave words should be well weighed. It is open to the 
Legislatures of each State to act, while Parliament has not spoken. After 
Parliament speaks on this subject they must be silent to the extent to which it 
has spoken. I wonder if any State will act before that lumbering instrument 
stirs itself at long last into activity? 

After reading Khalid, J.’s judgment Mr. T. P. Kelu Nambiar published an 
article entitled. ‘The Damoclean Talak’ in [1972] K.L.T., Journal, 64-66, in 
which he (like so many Hindus before him) emphatically agrees that the unila- 
teral Muslim divorce is ‘horrible’, and urges Muslim leaders to ‘stop talking’, 
start thinking on new lines and return to a ‘correct’ interpretation of the Quran. 
It is interesting to see that he would like to blame English translators, com- 
mentators on Islamic Scriptures and English Judges for the ‘grave misconcep- 
tions prevailing in the field of Muslim personal Laws’. It is handy to blame 
others for one’s own lack of critical ability, want of initiative, and sloth. The 
British were hardly innovators, and whatever reforms they introduced were 
timidly, tardily, and circumspectly introduced. But had the publice wanted, 
and needed this reform before, it could well have made its voice heard. Dur- 
ing the British period Indians were never tired of ventilating ‘grievances’, 
whether real or imagined; and the one we are dealing with was not raised by 
lawyers, but only by religious reformers like Maulana Muhammad Ali. 





DEFENCES OF LACHES, ACQUIESCENCE AND ESTOPPEL IN 
SUITS RELATING TO INFRINGEMENT OF PATENTS, RE- 
GISTERED DESIGNS AND REGISTERED TRADE MARK.* 

Tue defences of laches, acquiescence and estoppel are frequently met with 
in suits relating to infringement of patents, registered designs and regis- 
tered trade marks. These defences are sometimes pleaded erroneously as a 
composite defence but they are in reality distinct and are based on different 
legal considerations. 

Laches is the neglect of one’s rights by unreasonable and unnecessary 
delay in bringing an action against the infringer of those rights. The de- 
fence of laches in equity is older than any Statute of Limitation. It applies 
to actions of an equitable nature only. It has no application to actions to en 
force legal rights. Legal rights can be defeated only by a Statute of Limitation. 
In Fullwood v. Fullwood! it was held that where the injunction was sought 
merely in the aid of plaintiff’s legal right, it followed as a matter of course if 
the legal right was proved to exist and delay did not deprive the plaintiff of it. 
In an American case (Galway v. M.E.R. Co”) the proposition is put clearly 
in the following words: ‘‘Where a legal right is involved, and, upon grounds 
of equity jurisdiction, the Courts have been called upon to sustain the legal 
right, the mere laches of a party, not accompanied by circumstances amount- 


14 (1972) 74 Bom. L.R., J., 21. time Professor of Patents and Trade Marks in 
15 [1972] K.L.T. 512. the Department of Law, University of Bombay. 
16 Atp. 514, §5. 1 (1878) L.R. 9 Ch. D. 176. 

17 [1968] K.L.T. 768. 2 128 N. Y. 182. 
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ing to an estoppel, constitutes no defence’. The doctrine of laches is not al- 
lowed to prevail in trade mark cases because if it were allowed, the 
infringing and the infringed trade marks will continue to exist side 
by side with the consequent deception of the public and the ultimate loss 
of distinctiveness to the-infringed trade mark. The doctrine of laches is, 
however, invoked in applications for interlocutory injunctions but even there 
it is not allowed to prevail if the conduct of the defendant is fraudulent and 
the doctrine is invoked only to prolong and perpetuate a fraud on the public 
(Gillette Safety Razor Company v. Diamond Edge Lid@.). 

Acquiescence is a course of conduct inconsistent with a claim of exclusive 
rights. It implies something more than mere neglect or delay. If a party 
having an interest to prevent an act being done has full notice of its being 
done, and acquiesce in it so as to induce a reasonable belief that he consents to 
it and the position of those doing the act is altered by their giving credit to 
his sincerity, he has no more right to challenge the act to their prejudice than 
he would have had if it had been done with his previous licence. In Duke of 
Leeds v. Earl of Amhersi+ Lord Cottonham held that if a party having a 
right, stands by and sees another dealing with his property in a manner in- 
consistent with that right, and makes no objection to it while the act is in 
progress, he cannot afterwards complain. In Willmott v. Barber’ Fry J. 
(as he then was) stated: ‘‘It has been stated that acquiescence which will 
deprive a man of his legal right must amount to fraud, and in my view that 
is an abbreviated statement of a very true proposition. A man is not to be 
deprived of his legal rights unless he has acted in such a way as would make 
it fraudulent for him to set up such rights’. To constitute acquiescence on 
the part of the plaintiff, the plaintiff must have full knowledge of his right 
and the defendant’s encroachment upon that right. In ‘Marker v. Marker§ 
Turner L.J. stated: ‘‘Acquiescence as I conceive, imports knowledge, for I 
do not see, how a man can be said to have acquiesced in what he did not know.’’ 
It is a further requirement of the doctrine that the defendant acted in the 
bona fide belief that he was acting within his rights and the plaintiff en- 
couraged him in such belief. In Electrolux Ld. v. Electric Ld.7 Evershed 
M.R. set out the following requisites to constitute acquiescence: (a) The de- 
fendant must have made a mistake as to his legal rights; (b) the defendant 
must have expended some money or must have done some act on the faith 
of his mistaken belief; (c) the plaintiff, the possessor of the legal right, must 
know of the existence of his own right which is inconsistent with the rights 
claimed by the defendant; (d) the plaintiff, the possessor of the legal right 
must know of the defendant’s mistaken belief of his right; and (e) the plain- 
tiff, the possessor of the legal right, must have encouraged the defendant in 
his expenditure of money or in the act which he has done, either directly or 
by abstaining from asserting his legal right. He, however, stated that all 
the five requisites need not be present to constitute acquiescence. The ques- 
tion of ‘acquiescence came before the Privy Council in Canadian Pacifice Ry. 
Co. v. The King? where the appellants invoked the principle laid down in 
Ramsden v. Dyson? Lord Russell, delivering the judgment of the Privy coun- 
cil, stated: ‘‘A builds on land which he thinks is his, but is really B’s, and B 
knowing of A’s mistake encourages A to build either directly or by abstain- 
ing from asserting his legal right. In such a case equity will intervene for the 
protection of A. This, their Lordships understand, to have been the equitable 
doctrine which was invoked by the appellant. It is a doctrine which is some- 
times alluded to under the name of ‘equitable estoppel.’ Whether there can 


8 nee 48 R.P.C. 810. 7 (1958) 71 R.P.C. 28, at p. 81, 
4 (1846) 2 Phillips 117. 8 feat) A.C, 414. 
5 (1880) L.R. 15 Ch. D. 96. 9 [1866] L.R. 1 HLL. 129.- 


6 (1851) 9 Hare 1. 
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be any estoppel which is equitable as distinct from legal and whether ‘equit- 
able estoppel’ is an accurate phrase, their Lordships do not pause to inquire. 
The foundation upon which reposes the right of equity to intervene is either 
contract or the existence of some fact which the legal owner is estopped from 
denying.” The true foundation of the defence of acquiescence is far from 
clear and HEvershed M.R. expressed in Electrolux Ld. v. Electria Ld. (supra) 
that there might be much value some day in a close review of all that has so 
far been said about acquiescence. In R.S. Maddanappa v. Chandramma 
the Supreme Court observed that the law of estoppel by representation is 
confined to the provisions of s. 115 of the Evidence Act, 1872, and apart from 
the provisions of that section there is nothing like ‘‘equitable estoppel’’ evol- 
ed by the English Judges, and that the object of estoppel is to prevent fraud 
and secure justice between the parties by promotion of honesty and good 
faith. However, in Union of India v. Indo-Afghan Agencies!! the Supreme 
Court has held that even though the case did not fall within the terms of s. 115 
of the Evidence Act, it was still open to a party who had acted on a repre- 
sentation by the Government to claim that the Government should be bound 
to carry out the promise made by it even though the promise was not recorded 
in the form of a formal contract as required by the Constitution. It is sub- 
mitted that there is an apparent conflict between the last two cases. The 
subject of acquiescence is not in a satisfactory state even in England and 
the last judgment of our Supreme Court, it is submitted, puts it in an equally 
unsatisfactory state in India. Lord Russell put the jurisdiction of the Court 
to interfere either in Contract or on estoppel. The last judgment (supra) of 
the Supreme Court puts the jurisdiction on a principle somewhat uncertain 
in its scope. 

In the case of patents, registered designs and registered trade marks, the 
plaintiff’s rights are defined by the Statutes relating to them. These Statutes 
also make provisions for maintenance of Registers of Patents, Registered De- 
signs and Registered Trade Marks which are open to public inspection. It 
would be difficult for a defendant to put forward the defence of ignorance of 
plaintiff’s legal rights in his patent, registered design or registered trade 
mark. In the case of these three items of industrial property, there is no 
room for the application of the doctrine of acquiescence. 

However, if a defendant before adopting a manner of manufacture; or a de- 
sign or a trade mark write to the owner of a patent or registered de- 
sign or a registered ‘trade mark’ from whom he expects an objection and may 
receive either no reply or a reply that he has no objection, the defence of estop- 
pel could be successfully set up. 

Estoppel is a rule of evidence embodied in s. 115 of the Indian Evidence 
Act, 1872: ‘‘Where a person has, by his declaration, act or omission inten- 
tionally caused or permitted another person to believe a thing to be true and 
to act upon such belief, neither he nor his representative shall be allowed, in 
any suit or proceeding between himself and such person or his representative, 
to deny the truth of the thing.” This is not a rule of equity. It is based on 
the legal maxim ‘‘allegans contraria non est audiendus’’ (a person alleging 
contrary facts should not be heard). The principle was enunciated in Pie- 
kard v. Sears.2 The application of the rule of estoppel depends on the facts 
of each case because it is based on the premise that the plaintiff made a repre- 
sentation on the faith of which the defendant acted to his prejudice. Cases 
of estoppel in patents, registered designs and registered trade marks are 
very rare. However, estoppel does arise between the owner and the lincensee 
of a patent, registered design or registered trade mark. 


10 [1965] A.LR. S.C. 1812. 12 (1887) 6 Ad. & El. 469, 
11 [1968] ALR. S.C. 727. 
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PRE-EMPTION UNDER MAHOMEDAN LAW.* 


Tre right of ‘Shufaa’ or pre-emption is a right which the owner of an im- 
movable property possesses to acquire by purchase another immovable property 
which has been sold to another person. The Supreme Court has now held 
that the right of pre-emption is an incident annexed to the property. Though 
it is essentially a right in rem, its exercise from the time it arises upto the 
time of decree is restricted as a personal right which is neither heritable nor 
transferable. The right of pre-emption arises in three cases: The law of 
pre-emption in some States was regulated by special Acts. Secondly, the right 
is also recognised by custom. Lastly, the right arises under Mahomedan Law 
and is administered by the Courts in India, except in Madras, as a matter of 
‘justice, equity and good conscience’. 

In Bhau Ram v. Baij Nath! it was held by the Supreme Court in a majority 
judgment that the law of pre-emption based on vicinage is void as it amounts 
to unreasonable restriction on the right to hold the property guaranteed by art. 
19(1)(f) of the Constitution. The question before the Court was regarding 
the constitutionality of certain provisions of pre-emption laws in the State of 
Madhya Pradesh i.e. Rewa State area, Delhi and Maharashtra (Berar area). 
The question which arose before their Lordships was whether a statute which 
gave a person a right of pre-emption could be enforced in spite of art. 19(7)(f) 
of the Indian Constitution. It was pointed out that if such a statute was also 
based on the custom of pre-emption even so the statute would be obnoxious to 
art. 19(7) (f) of the Constitution. The majority judgment has held a statutory 
or a customary right of pre-emption based on vicinage to be unconstitutional, 
but has upheld the validity of.such a right based on co-ownership and on cer-. 
tain appendages such as a common staircase or a common entrance. The pre- 
cise point I intend to consider in the article is the constitutionality of the right 
of pre-emption when the same is claimed as a personal right under the Maho- 
medan Law. 

Article 18, cl. (7) of the Constitution of India provides that all laws 
in force in the territory of Indie immediately before the commencement of 
the Constitution in so far as they are inconsistent with the provisions of Part 
Tit shall to the extent of such inconsistency be void. Clause (2) of the very 
article prohibits the State from making any law which takes away or abridges 
the rights conferred by this Part and stipulates that any law made in contra- 
vention of the clause shall to the extent of that contravention be void. Arti- 
ele 18(2) deals with prospective laws. Lastly, cl. (3)(a) inter alia provides 
that in art. 13, unless the context otherwise requires, ‘‘law’’ includes any Ordi- 
nance, order, bye-law, rule, regulation, notification, custom or usage having in 
the territory of India the force of law. ‘Laws in force’ as defined in cl. 18 
(J) (6) include laws passed or made by a Legislature or other competent autho- 
rity in the territory of India before the commencement of the Constitution and 
not previously repealed, notwithstanding that any such law or any part thereof 
may not then be in operation either at all or in particular areas. The defi- 
nitions of these expressions, ‘law’ or the ‘laws in force’ are inclusive and not 
exhaustive. Custom is specifically included in the expression ‘‘law’’. How- 
ever, a pertinent point that arises is whether personal law e.g. the Mahome- 
dan Law is covered by the expression ‘laws in force’ in art. 13(/). 

In State v. Narasu Appa Mali their Lordships of the Bombay High Court, 
Chagla ©. J. and Gajendragadkar J., have laid down that the expression 
“laws in force” in art. 13(7) of the Constitution does not include personal 
law. Gajendragadkar J., who was a party to the judgments delivered in 
Supreme Court ruling in Bhau Ram v. Baij Nath, was also a party to the judg- 


*By S. D. Karwande, Deputy Registrar, Sp. 1 [1962] A.LR. S.C. 1478. 
(Cell), High Court, Bombay. 2 (1951) 58 Bom. L.R. 779. 
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ment delivered in the Bombay case. There are certain observations made by 
his Lordship on p. 786 which are usefiil for guidancé. His Lordship after 
reproducing art. 13(/) (a) and also art. 13(1) (b) observed: 

“,..There can be no doubt that the personal laws are in force in a general sense; 
they are in fact administered by the Courts in India in matters falling within their 
purview. But the expression ‘laws in force’ is, in my opinion, used in art, 13(1) not in 
that general sense. This expression refers to what may compendiously be described as 
statutory laws.” 


Gajendragadkar J. (as he then was) while dilating on the point has made 
some very pertinent observations. His Lordship observed (p. 788): 

“Article 44 of the Constitution is, in my opimion, very important in dealing with 
this question. This article says that the State shall endeavour to secure for the citizens 
a uniform civil code throughout the territory of India. In other words, the article by 
necessary implication recognises the existence of different codes applicable to the Hindus 
and Mahomedans in matters of personal law and permits their continuance until the 
State succeeds in its endeavour to secure for all the citizens a uniform civil code. ...In 
my opinion, the provisions of this article support the conclusion that the personal laws 
are not included in the expression ‘laws in force’ in art. 13(1).’’ 


His Lordship while substantiating his conclusion further stated that the Cons- 
titution of India itself recognises the existence of these personal laws in terms, 
when it deals with the topic falling under personal law in item 5 of the Con- 
current List, List III (Seventh Schedule). The topic deals with marriage 
and divorce and all matters in respect of which parties in judicial proceed- 
ings were subject to their personal law immediately before the commence- 
ment of the Constitution. The State or the Union Legislature is competent 
to legislate on topic falling within the purview of personal law. The weighty 
observations of his Lordship and the rationale of the ruling clearly lay down 
that the expression ‘‘laws in force” in art. 13(/) of the Constitution does 
not cover personal law. In Srintvasa Asyar v. Saraswathi Ammal, their 
Lordships of the Madras High Court were confronted with a similar problem 
which arose in the Bombay case. It is true that their Lordships of the Madras 
High Court have abstained from giving an opinion as to whether ‘laws in 
force’ in art. 18(1) of the Constitution includes personal laws. However, the 
pertinent observations on p. 195 supports the ratio of the Bombay ruling that 
‘laws in force’, an expression used in art. 13(/), does not include personal 
law. The observations are to the effect that existence of item No. 5 in the 
Concurrent List prima facte recognises the classification already in existence 
that a section of the people viz. the Hindus are subject to a system of law 
peculiar to themselves. The essence of that classification is not their religion 
but that they have all along been preserving their personal law peculiar to 
themselves which was derived from the Smritis, commentaries, custom, in the 
same manner in which the Mahomedans are subject to their personal law. 

The Bombay case and also the observations in the Madras ruling show that 
the expression ‘laws in force’ in art. 13(/) of the Constitution does not include 
personal laws viz. Mahomedan law. The only logical conclusion that can be 
drawn would be that pre-emption cannot be claimed under the statutory law 
or under custom but can legitimately be claimed under personal law. It is res- 
pectfully guggested that the authority of the Supreme Court decision in Bahu 
Ram’s ease cannot be stretched to claim constitutionality for the right of 
pre-emption as a personal right under Mahomedan law. 


8 [1952] ALR. Mad. 198. 
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BOOKS AND PERIODICALS. 


Judicial Appointments. By S. Monan KumARAMANGALAM. New Dexat-l: 
Oxford & I.B.H. Publishing Co., 66 Janpath. Royal octavo. Pages 96. 
Price Rs. 7.50. 


The publication of this brochure has a tragic overtone, as the author who 
had seen it in manuscript, died in an air crash a few minutes before his plane 
was due to land, when a printed copy of it was to be given to him on his arrival. 
It is a vigorous and dignified defence of the Government’s recent action in 
departing from the practice of appointing the seniormost puisne Judge as the 
Chief Judge of the Supreme Court and compares favourably with what the 
author calls ‘‘the campaign organised by vested interests against the appoint- 
ment of the Shri A.N. Ray as Chief Justice’’ of the Supreme Court. The 
author takes the reader through three Supreme Court judgments which led to 
the enactment of the 24th and 25th amendments to the Constitution which in 
turn were challenged before the Supreme Court. This latter decision he 
characterizes as ‘‘a mixture of both clarity and confusion.’’ In the chapters 
which follow he comes to grips with the controversial theme of his book and 
observes that, 

“In choosing persons who are fit and suitable for appointment to the Court, it is 

important also to assess their outlook on broad matters of state, on the crucial socio- 
economic matters that face us in India today. To look upon a judge as guided only 
by the pure light of reason, having no views of his own, most of all on matters of 
economic policy, is to ignore the realities of life”. 
In this connection he shows how the outlook or pitiossbhy of one of the super- 
seded Judges is at variance with the spirit of the times and the aspirations 
of the people of India. This thought provoking analysis of the controversy 
over the appointment of the Chief Justice of India which is likely to generate 
further heat and raise more dust, ends with the observation that it is not a 
question of the Judge subscribing to the philosophy of the ruling party ‘‘but 
we are entitled to take into account the philosophy of judges, not from the 
party point of view but from the point of view of interpretation of their tasks, 
of their understanding of the Constitution.” 


A judiciary made to measure. Edited by N. A. PALKHIVALA. Published by 
M. R. Par, 235, Dr. Dadabhoy Naoroji Road, BomsBay-400 001. Pages 55. 
Price Rs. 2.° 
In view of the recent publication of the late Mr. Kumaramangalam’s book 

noticed here, it is up to those who are interested in this controversy to form their 

own judgments on the matter in issue. Since the editor of this book was about 
it, he could as well have included the statements of the three superseded Judges 
to complete the record. This book contains the text of the speeches and articles 
in newspapers protesting against the supersession of these Judges and an original 
contribution by the editor which gives its title to the book. It is to be regretted 
that the controversy has taken a political turn and in the ranks of the contend- 
ing parties one finds strange bedfellows. Among the grounds put foward in 
this segment of ‘‘nationwide protests’ a grievance is made of the fact that the 
recommendation contained in the 14th Report of the Law Commission (to 
which four of the personalities appearing here were signatories) that the con- 
vention of appointing the Chief Justice of India regardless of seniority should 
be first established, had not been laid down by the Government before such an 
appointment was made. Apparently it seems that. the Government instead of 
formally establishing such a new convention made known its intention by ap- 
pointing Mr. Justice Ray as the Chief Justice of India. The question then 
arises whether it was incumbent on the Government to formally lay down such 
a convention before making such an appointment. 
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Jurisprudence. By M: J. SETHNA, Ph.D. of Middle Temple, Barrister-at-law. 
Third edition. By JEHANamR M. J. SETHNA, LL.M. (Harvard). BOMBAY-4: 
Lakhani Book Depot, Girgaon. Demi octavo. Pages 697. Price Rs. 45. 


Tars new edition of the author’s chef-d’oeuvre is thoroughly revised and the 
case law germane to the subject is brought up-to-date. A fairly long introduc- 
tion: gives the meaning, history, types and relationship of jurisprudence with 
other social studies ineluding a brief resume of the Synthetic School of Juris- 
prudence propounded by the author which had the distinction of being refer- 
red to by the eminent jurist Mr. Justice P. B. Mukharji in one of his Tagore 
Law Lectures. The succeeding chapters in Part I deal with the nature, kinds 
and sources of law and the State and administration of justice. A new chap- 
ter on ‘‘Law and morality” finds a place here. Part IL covers legal rights, 
title and obligations, the law of property and status and principles relating to 
civil and criminal liability. The concluding Part III deals with adjective law, 
namely the law of procedure and evidence. A cursory glance at the select 
bibliography given in the book will show that the author has spared no pains 
to consider the subject in all its aspects with commendable lucidity. This is 
an ideal text-book which will serve not only the needs of the student but will 
meet the requirements of the profession for a comprehensive survey of the 
entire field of jurisprudence. 


Law and social welfare. By H. S. URSEKAR, M.A., LL.B. Bompay-400 001: 
Lalvani Publishing House, 210 Dr. D.N. Road. Demi octavo. Pages 276. 
Price Rs. 30. 


Ts collection ‘of articles and papers published in various journals shows the 
catholicity of interests of the author who has found time, in spite of a busy 
judicial career, to write on subjects which seem at first blush as disparate as 
social welfare and law. This dichotomy is however more apparent than real, 
for the author’s belief that law is an instrument of social reform is the leit-motiv 
of this collection. In this connection he observes as follows :— 

“Law is not an end in itself but is a means to an end. Sanctity of law does not 
lie so much in its immutability, but lies on the contrary in its flexibility to adopt [adapt] 
to the circumstances, Not only social needs but social values also undergo a change. 
Hence law must adopt [adapt] itself to these changing social reactions. Then oy law 
can play its rightful part as the effective instrument of social change.” - 


The author asks whether ‘‘is it too much to expect that the Government may 
take prompt and effective steps for the implementation of these sacrosanct moral 
rights (i.e. Directive Principles), the enforcement of which would fulfil a size-. 
able area of the ideals as chalked out in the Preamble’’. The answer, as recent 
trends have shown, finally lies with the judiciary. These refreshing essays 
which are written in an easy and readable style can be read with profit by the 
general reader and the lawyer will find much to interest him. 


Datta on the Company Law. By C. R. Darra, M.A., LL.B. (Cal), A.T.LIL 
(Eng.), D.1.4. (Lond.), Barrister-at-Law, of Lincoln’s Inn. Caxourra-13: 
Eastern Law House (Private) Ltd., 54 Ganesh Chunder Avenue. Royal 
octavo. Pages 1420. Price Rs. 65. 


Tue Companies Act, 1956, is one of the major enactments which has been 
amended from time to time to keep pace with the problems arising out of the 
recent growth of corporate bodies and the present commentary which is an up- 
to-date exposition of the Act is very welcome. The comments apart from being 
lucid and concise are to the point. Analogous provisions of the English Com- 
panies Act and the Indian Companies Act, 1913 are indicated under the rele- 
vant sections of the Act. Indian and English decisions are extensively drawn 
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upon and certain other enactments bearing on the Act are referred to in the 
commentary. The latter portion of the book includes much useful material like 
Rules and Regulations made under the Act and full texts and extracts from 
enactments affecting corporations. This comprehensive and reliable exposition 
of company law and practice will be indispensable not only to lawyers but to 
those who are connected with company affairs. In a book otherwise well pro- 
duced some attention could have been given to its binding as its cover has come 
apart in spite of careful handling. 


Amending procedures of the constituent instruments of international organisa- 
tions. By J. N. SAXENA, LL.M. (Luck.), PH.D. (Delhi). Dewar-6: Dhan- 
wantra Medical & Law Book House, 592 Lajpatrai Market. Royal octavo. 
Pages 228. Price Rs, 25. 


In the words of the author this book, which was presented as a thesis for a 
doctorate of the University of Delhi, is ‘‘a study of the formal procedures of 
amendments incorporated in the constituent instruments of inter-governmental 
organisations specially the United Nations and its specialised agencies and the 
actual amendments introduced in those imstitutions’’. These instruments are 
considered in detail under the heads, political, judicial and servicing orga- 
nisations, the latter under sub-heads economic, food and agriculture, social, 
educational, scientific and cultural, and transport and communication. The 
concluding portion of the book deals with establishment, ratification and accep- 
tance of the text of amendment and the effect of non-ratification by the State. 
The author in winding up his thesis offers some suggestions which he asserts 
may prove helpful in modifying the old and in framing the new amendment 
clauses of the existing and future constituent instruments of inter-governmen- 
tal institutions. Much labour has gone into the preparation of this excellent 
thesis which will prove very useful to students of international law. The follow- 
ing passage from the book, though written in a different context, will be read 
with interest, as the controversy surrounding the amendment of the Constitu- 
tion of India is still a live issue. 

“Tt must not be forgotten that the constitutional laws of international institutions 
are, as yet, passing through their period of infancy. It would, therefore, be a folly 
to consider that certain provisions of a constituent instrument are so sacrosanct that 
they should not. be altered under ahy conditions. It would be, preferable in this for- 
mative stage that the practice and tradition of an organisation are suitably amended to 
cope with the new needs that create new situations. But, at the same time, it must 
be remembered that there is no virtue in advocating frequent and untried changes only 
for the sake of a change. So one must carefully conserve all those features of a con- 
stituent instrument which have served as important elements in the successful working 
of the organization while proposing an amendment to it.” 


Terminology in Indian land reforms. By P. J. George. Published by the 
Gokhale Institute of Politics and Economics, Poona4. Gokhale Institute 
Studies No. 60. Orient Longman Ltd., Nicol Road, Ballard Estate, Post 
Box 704. Royal octavo. Pages 141. Price Rs. 20. 


Lanp reform legislation enacted in India use some terms and phrages derived 
from regional languages. The present compilation presents these in alpha- 
betical order and gives their: definitions as appearing in the respective enact- 
ments or where such definitions are not given, from other sources e.g. glossaries 
by Wilson and Baden-Powell. The scheme followed here is that each term 
which is defined, is followed by, in abbreviation, the State, the number of the 
Act and the year of its enactment. The abbreviations are shown in a separate 
list. An appendix contains titles of the Acts referred to in the main portion 
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of the book. This compilation which covers some 200 enactments will be in- 
dispensable to students and lawyers as a handy reference work containing difi- 
nitions of terms used in different State enactments dealing with land reforms. 


Commentaries on the Contract Labour (Regulation and Abolition) Act, 1970. 
By Krea DAYAL SRIVASTAVA, Advocate and Dr. RAMESH KUMAR SRIVASTAVA, 
PH.D., Advocate. Luoxnow: Eastern Book Company, 34 Lalbagh. Royal 
octavo. Pages 512. Price Rs. 30. 


Tus recent Act of thirty five sections receives extended treatment in this 
commentary. The Act provides for the regulation of the employment of con- 
tract labour in certain establishments and for its abolition in certain circum- 
stances. The power to regulate and abolish contract labour is left to be deter- 
mined by the appropriate Government. The Act is the outeome of recommen- 
dations of the Planning Commission set up in the Second Five Year Plan and 
law as laid- down by the Supreme Court on analogous enactments. The texts 
of the Rules made under the Act by the Central Government and the States of 
Andhra Pradesh, Maharashtra and Rajasthan are reproduced in full. Deci- 
sions of the Supreme Court, the High Court and English Courts which may 
be of use in understanding the provisions of the Act which have not received 
judicial interpretation, are analysed in detail. This book which contains a 
large mass of material relevant to the interpretation of the different sections 
of the Act will be of much help to those who are affected by it. 


Is capital punishment necessary? By U. K. JADHAV, M.A., LL.M. PH.D. BOM- 
BAY-52: Anand Publications, 4/6 C Block, Dr. Babasaheb Ambedkar Co- 
operative Housing Society, Khar. Demi octavo. Pages 212. Price Rs. 80. 


Tue author of this book which has earned for him a Doctorate of the Uni- 
versity of Bombay, answers the question posed by him in its title by stating 
that ‘‘capital punishment meted out and executed is an important and effec- 
tive weapon of social control and security and should not be lightly thrown 
away.’’ As far as this country is concerned his study is based on case his- 
tories of 350 murderers sentenced to death or imprisonment, analysis of a large 
number of judgments of criminal Courts, criminal data dealing with murder 
and opinions of Judges interviewed by the author who had tried murder cases. 
An interesting chapter entitled ‘‘An anatomy of murder” gives data based 
on some hundred cases regarding the frequency of murders per month of the 
year, per day of the week as well as per hours of the day, the place of murder, 
the weapons uSed and the method adopted by the murderer. A unique fea- 
ture of this book is that the author with commendable diligence has given 
numerous criminal statistics in the form of statements dealing with the crime 
of murder in India and some foreign countries. This study will prove very 
useful to students of criminology as it contains a mine of information on the 
subject of capital punishment. 


Practice and Procedure of the Supreme Court of India. By B. R. AGARWALA, 
M.A., LL.B., Barrister-at-Law. DELHI-6: Metropolitan Book Co. (Pvt.) Ltd., 
1 Netaji Subhash Marg. Royal octavo. Pages 376. Price Rs, 25. 


Srvop the first edition of this book was published six years ago there have 
been many important changes in the Supreme Court Rules, 1966 and a num- 
ber of decisions regarding practice and procedure of the Supreme Court have 
been rendered by the Supreme Court and the various High Courts. In con- 
sequence. the original book had to be re-written to incorporate this new mate- 
rial. A brief introduction in this book deals with the development of judi- 
ciary in India and rules relating to persons practising before the Supreme 
Court and the manner and mode of the transactions of the Court’s business. 
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The author then discusses in detail the different jurisdictions of the Supreme 
Court and the rules relating to these. The relevant case-law germane to these 
topics is fully referred to and is brought down to the end of 1972. The ap- 
pendices, among other things, contain the text of the Supreme Court Rules 
as amended upto October 1972. This publication which is perhaps the only 
comprehensive book on the subject will be of much practical use to the legal 
profession especially to those practising before the Supreme Court. 


Carriage of goods by sea and bills of lading. By A. B. Ganput, of Middle 
Temple, Barrister-at-Law. Bomsay-8: Milan Law Publishers, 15/2 Nav- 
jivan Society, Bhadkamkar Marg. Demi octavo. Pages 393. Price Rs. 30. 


Tam author who has specialised in the law relating to common carriers, has 
in the present book given a comprehensive commentary on the Indian Carriage 
of Goods by Sea Act, 1925. The latter half of the book deals with the (In- 
dian) Bills of Lading Act, 1856, the English Colonial Courts of Admiralty 
Act, 1890, the Colonial Courts of Admiralty (India) Act, 1891 and includes a 
number of appendices which contain inier alia Admiralty Jurisdiction of the 
Bombay High Court, the Hague Rules 1924 which are given effect to by the 
Indian Act of 1925, the Brussels Protocol 1968 and forms of Charterparties 
and Bills of Lading. As there is a paucity of Indian decisions on the subject 
the author has referred to English and American decisions, especially the for- 
mer, as the Indian Act is based on the English Carriage of Goods by Sea Act 
of 1924. The commentary is lucid and exhaustive and no expression used in 
the Act is left unexplained in the light of decided cases. This handy book 
on an important branch of commercial law will be of much practical use to 
lawyers and to all those who are connected with the shipping industry in 
India. 


The Bombay Town Planning Act. By RANOHEODLAL M. SHAR, B.A., LL.B., 
Advocate and Haarsma R. SHAH, B.E.M.S. (U.S.A.), M.I.B. AHMEDABAD: 
Gujerat Law Reporter Publications, 57/2 Gandhi Road. Demi octavo. Pages 
208. Price Rs. 18. 


Tre author who has been connected with the working of local self-govern- 
ment in one capacity or another and has to his credit an excellent commentary 
on the Gujarat Municipalities Act, is ill-served by whosoever was responsible 
for this book’s typography and proof-reading which leaves much to be desired. 
This is a commentary on the Bombay Town Planning Act, 1954 as applicable 
to the State of Gujarat. The Act being in parts highly technical, specially the 
provisions relating to finance, the author has brought to bear upon it his ex- 
perience in the field of local self-government and has given a lucid exposition 
of its provisions. The Appendix contains the texts of the Bombay Town Plan- 
ning Rules and Regulations of 1955 and Building Bye-laws. 


Law of Contempt of Court. By A. K. AVIBAH, B.A., B.L., and P. PABAMESWA- 
RAN MOOTHATH, B.A, B.L. ERNAKULAM: Travancore Law House. Demi 
octavo. Pages 102. Price Rs. 10. 


As the authors naively put it, this book is ‘‘only a mere compilation. ..to 
present the scattered law of contempt of Court in our country in a systematic 
form for purposes of ready reference.’’ This is a section-wise commentary on 
the Contempt of Courts Act, 1971 which refers to the relevant case law ren- 
dered under it and the repealed Act of 1952. Rules relating to contempt of 
Court framed by some High Cours and extracts from the Sanyal Committee 
Report, some of whose recommendations were incorporated in the Act, form 
the major portion of the book. The authors would have done well to include 
a table of cases which is a sine qua non of a good legal commentary. 
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The Review. No. 9. December 1972. Edited by Nart MAcDremor. GENEVA 
(Switzerland): International Commission of Jurists, 109, route de Chene, 
1224 Chene-Bougeries. Pages 80. 


IN an article on the aftermath of the war in Bangladesh, the following ob- 
servations are made regarding the repatriation of the Pakistan POW. 

“The only prisoners of war whose repatriation may lawfully be delayed are those 
against whom there is prima facie evidence of their having committed war crimes or 
crimes against humanity during the period of the hostilities. In the view of the Inter- 
national Commission of Jurists, the Government of Bangladesh is entitled to bring such 
persons to trial, but if world opinion is to be satisfied that these are fair trials, and not 
mere acts of vengeance, the accused should be tried before an International Tribunal 
under international penal law. The Government of Bangladesh have been urged to 
set up a tribunal with a majority of Judges from neutral countries, in order tă avoid 
the charge levelled at the war crimes trial held in Nuremberg after World War I, that 
it was a trial of the victors over the vanquished.” 


Two other articles of general interest are ‘‘The Ugandan crisis and the right 
of expulsion under International Law’’ and ‘‘Conscientious objection to mili- 
tary service as a human right.’’ 


The Supreme Court Cases (Taxation). The Supreme Court Cases (Labour 
and Services). Editors: SURENDRA MALIK, B.8C. (HONS.), LL.M. (COLUMBIA) 
and P. L. Maur, Locxnow-226001: Eastern Book Company, 34 Lalbagh. 
Annual subscription: S C C (Tax) Rs. 30; SCC (L & 8) Rs. 25. 


THESE two monthlies started in January 1973 deal respectively with report- 
able and non-reportable decisions of the Supreme Court relating to fiscal and 
labour statutes and services under the Government. A special feature 
of these journals is the prompt reporting of cases, a feature which has been 
maintained in the publisher’s earlier journal, the Supreme Court Cases which 
has proved very useful to the legal profession. 


Sentinel. Vol. I. 1973. Edited by Pror. M. B. KARMARKAR, B.80., LL.B. 
Sane: Latthe Education Society’s N. S. Law College. ; 


Tats is the first issue of the magazine of the N.S. Law College which was 
started at Sangli in 1969. A ‘commendable feature of the magazine is that 
all the articles appearing in it are written by the students of the College and 
members of the teaching staff have refrained from airing their views on some 
aspect of law or other. 


The Government Law College Magazine (Journal Section). 1971-72 (Vol. XU, 
No. 2); 1972-73 (Vol. XLI, No. 2). Government Law College, Bompay-20. 


Tre principal contributors in these two issues of the magazine are the prin- 
cipal of the College and a professor, both of whom have kept its journal sec- 
tion alive. These articles can hardly be of much use in a college magazine, 
for apart from their being caviare to the generality of students, they miss 
the right audience for their appreciation. 
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BOOKS IN BRIEF. 


The Employees’ State Insurance Act, 1948. By C. C. ANAJWALA, B.A. (HONS.), 
LL.B. Royal octavo. Bompay-400 002: C. Jamnadas & Co., 146 C, Shamaldas 
Gandhi Marg. Pages 238. Price Rs. 12.50. 


In this second edition of the book the author has incorporated decisions | 
which have appeared since its last edition was published in 1968, and has re- 
vised the commentary in the light of these. A brief introduction giving a 
bird’s eye view of the provisions of the Act has been added. The latter half 
of the book contains texts of Central Rules and Regulations and Rules framed 
by the Bombay Government pertaining to the Act. 


Articles on taxation and other laws. Vol. I. By CHAVALI SURYANARAYANMUR- 
THY, B.OOM., B.L. HYDERABAD (A.P.): Bharathi Publications, P.B. 1828, 
Chikkadpalli. Demi octavo. Pages 124. Price Rs. 10. 


Tars book contains articles mainly on the constitutional aspect of some pro- 
visions of the Andhra Pradesh General Sales Tax Act, 1957. To readers in 
other States well reasoned articles on e.g. ‘‘Penal Code and Direct Tax Laws’’, 
“Concept of Freedom of Contract in Modern Times” and ‘‘Legal aspects of 
bye-laws made by a co-operative society’’, will be of interest. 


Lscensor and Licensee, Landlord and Tenant. By Gosmnsp BHAGAWANDAS PUN- 
JABI, B.A. (HONS.), LL.M. BomBay-12: 73 C-Block, Nirmala Nivas, Ai Mai 
Merwanji Street, Parel. Pages 34. Price Rs. 3. 


Tars brochure explains the salient features of the newly enacted Bombay 
Rents, Hotel and Lodging House Rates Control (Amendment) Act, 1973, which 
has caused much heartburning in certain quarters. The author has ably 
brought out the implications of the Act and those affected by it will find it 
very useful. 


Bharainu Sanvidhan (Indian Constitution). By Prarap T. CHHAYA, B.A., 
LL.B. AHMEDABAD-1: M/s., Chandrakant Chimanlal Vora, 57/2 Gandhi Road. 
Demi octavo. Pages 965. Price Rs. 25. 


Tras is a translation in Gujarati of the Constitution of India. It contains 
a laudatory preface, reproduced in facsimile, by the eminent jurist, the Hon’ble 
Mr. Justice B. J. Divan of the Gujarat High Court, whom the author refers 
to as Justice incarnate or literally, the very idol of Justice. This should be 
recommendation enough for the merit of the translation. Apart from satisfy- 
ing regional chauvinism one wonders what useful purpose will be served by 
this unrewarding labour. 


The. = 
. Bombay Law Reporter. 


JOURNAL 
September, 1973. 


THE FUNDAMENTAL RIGHTS CASE! 
AT THE CROSS ROADS. 
_ By l 
H.M. Seervai, Advocate General of Maharashtra. 


1. Waen the Full Bench of 13 judges (‘‘Full Bench”) handed down 11 
judgments in Keshavananda’s Case (‘‘the present case’’), there came to an 
end a case the like of which, it is to be hoped, will not be heard in our Supreme 
Court again. For the first time in the history of our Supreme Court, four 
judges refused to sign a ‘“‘summary’’ of the judgments? (‘‘the summary’’) 
because of its inaccuracy; and for the first time a judge of our Supreme Court 
entered ‘a dignified protest at the turn the case had taken. Chandrachud J. 
said: 

“I wanted to avoid writing a separate judgment ...... but suchachoice seems no longer 
open. We sat in full strength of 18 to hear the case and I hoped that efter a free and frank ex- 
change of thoughts, I will be able to share the views of someone or the other of my esteemed Bro- 
thers, But, we were overtaken by adventitious circumstances. Counsel all round consumed so 
much time to ex] lain their respective points of view that very little time wus left-for us to elucidate 
ours. And the time factor threatened at one stage to assume proportions as grave as the issues arising 
tn the case......... the retirement of the learned Chief Justice ...... has set a date line for the 
judgment. There has not been enough time, after the conclusion of the arguments, for an exchange 
of draft judgmenis amongst us all and I have had the benefit of knowing fully the views of only 
four of us....... The largest Bench sat for the longest time to decide issues described as being of 
grave moment not merely to the future of this country but to the future of democracy itself. ..... 
We travelled thus to new lands like Bolivia, Costa Rica, El Salvador, Gautemala, Honduras, 
Liberia, Nicaragua, Paraguay, Uruguay and Venezuela. Constitutional sojourns to Australia, 
Canada, Ceylon, France, Germany, Ireland, Switzerland, U.S.S.R. and U.S.A. were of course 
` of frequent occurrence. These excursions were interesting but not proportioned to their utility, 
for I believe thereis no international yardstick with which to measure the width of an amending 
power." (italics supplied). 

2. But a five month trial produced other effects which are best described 
in the words of Beg J.: 


“The cases before us have become so much loaded with learning and marked by brilliance 
of exposition of all the points involved, cither directly or indirectly both by my learned brethren 
and the members of the Bar‘. . .that we do stand tn danger... of losing the wood for the trees, and if 
we get entangled in the branches of the trees we may miss reaching the destination: ihe correct 
conclusion or decisiton”.® (italics supplied). . . 

Though the other judges did not say so, they tried to avert this danger by 
following the unusual course of giving. at the end of each judgment the ‘‘con- 
elusions’’ reached by the judge, to lighten the burden of the Constitution Bench 
in deciding the petitions remitted to them. But, as will be shown later, when 
those conelusions are carefully studied in the light of the judgments, they raise 
questions of interpretation which can only be decided after a full argument. 
1 Keshavananda v. State of Kerala, A.LR. (1978) S.C. 1461, hereafter (’ 78) ASC. 1461. 


2 So described in (’ 78) A.SC. pp. 1461-2, Editor’ s Note. 
8 Ibid. pp. 2019-20. 
4 
5 


_ (278) ASC, 1967... sy fis : 
Ibid. p. 1968. e 
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However, 9 out of 13 judges took the unusual course, in spite of the opposition 
of 4 judges, to give the following ‘‘summary’’ of the conclusions which the 
majority had reached: 

“Tho view by the majority in these writ petitions is as follows :— 

1. Golak Nath’s Case is overruled; 

2. Article 368 does not enable Parliament to alter the basic structure or framework of the 
Constitution; 

8. The Constitution (Twenty-fourth Amendment) Act, 1971 is valid; 

4, Section 2 (a) and 2 (b) of the Constitution (Twenty-fifth Amendment) Act, 1971 is valid; 

5. The first part of Section 3 of the Constitution (Twenty-fifth Amendment) Act, 197] is 
valid. The second part, namely, ‘and no law containing a declaration that itis for giving effect 
to such policy shall be called in question in any Court on the ground that it does not give effect 
to such policy’ is invalid; 

6. The Constitution (Twenty-ninth Amendment) Act, 1971 is valid. 

The Constitution Bench will determine the validity of the Constitution (Twenty-sixth Amend- 
ment) Act, 1971 (relating to abolition of privy purses and privileges of princes) in accordance 
with law.’’® 

8. If the healthy precedent set by Sinha C.J.” had been followed, the Full 
Bench constituted to reconsider Golak Nath’s Case (“Golak Nath”) would not 
have included Sikri C.J. and Shelat J. who were parties to Golak Nath. How- 
ever, the precedent was not followed, and the case attained the distinction of 
being ‘‘sus generts’’, as Chandrachud J. described it. 

4. We will consider, first, the reasons why Golak Nath was overruled. It 
will be recalled that Subba Rao C.J., delivering the leading majority judg- 
ment of five judges, and Hidayatullah J. delivering a concurring judgment, 
held, that in future (after February 27, 1967,) Parliament would have no 
right to amend fundamental rights. This conclusion was reached in spite of 
opposite views as to the source of the amending power. Subba Rao C.J. held 
that Art. 368 contained only the procedure for amendment, the amending power 
being found in the residuary power of legislation (Art. 248 and entry 97, List 
I, Sch. VII). As legislative power was ‘‘subject to the provisions of this Consti- 
tution”, and Art. 13(2) was one such provision, Art. 18(2) constituted a 
bar to an amendment abridging or taking away fundamental rights: 
Kankari Prasad’s Case had held that ‘‘law’’ in Art. 13(2) referred to legis- 
lative power and not to the constituent power of amendment. The majo- 
rity judgments overruled Sankari Prasad by holding that there was no dis- 
tinction between législative and constituent power. Hidayatullah J. held that 
the power of amendment was not located in the residuary power of legislation. 
Article 368 provided a procedure which when complied with, resulted in an 
amendment of the Constitution. If it can be called a power at all, it was legis- 
lative power, but it was sui generis. Since a constitutional amendment was 
a law, Art. 18(2) barred any amendment which abridged or took away fun- 
damental rights. 

5. The judges who overruled Golak Nath did so on one or more of the 
following grounds: 

(a) because of the history of the residuary power; __ 

(b) because residuary power belongs exclusively to Parliament; whereas 
the power of amendment does not, having regard to the proviso’; 

6 (78) ASC. 1461-2, 

7 Sinha C. J. was a party to the Atiabari Case. When he constituted a larger Bench to 
reconsider that case, he excluded himself, and all judges who were parties to the case, from 
the larger Bench, so that fresh minds could be brought to the task of reconsidering the Atiabart 
Case. See Seervai, Constitutional Law of India, p. 990, f. n. 50. It may be added that Dua and 

riswami JJ. were available for the Full Bench. 

8 (78) ASC. p. 1614 (Hegde J.); p. 1887 (Khanna J.); p. 1914(Mathew J.); pp. 1089-90 (Dwi- 
vedi J.) ; pp. 2082-8 (Chan: ud J.). Fora fuller statement see Seervai, op. cit. pp. 1098-4. 

9 (°78) A.SC. p. 1888 (Khanna J.); p. 1914 (Mathew J.); p. 2088 (Chandrachud J.). See 
Seervat, op. cit. p: 1094. 
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(c) because Draft Art. 304 conferred a limited power of amendment on 
State Legislatures which had no residuary power'?; 

(d) the power to amend the Constitution is not mentioned in the distri- 
bution of legislative power because Art. 368 distributes constituent power; in 
a rigid Constitution there is a vital distinction between legislative and consti- 
tuent power!!; 

(e) because Art. 368 is not merely procedural but confers substantive 
power, because on the procedure being followed, the product is a substantive 
amendment of the Constitution! ; 

(£) because Draft Art. 305 showed that when the framers intended to 
limit the power of amendment, they expressly did so; 

(g) because there is a fundamental distinction between a rigid and a flexi- 
ble Constitution.4 In a flexible Constitution no law can be ultra vires; in a 
rigid Constitution any law violating the Constitution is void. McCawley’s Case 
and Ranasinghe’s Case far from supporting the view that rigid Constitutions 
can be amended by ordinary legislation, negatives such proposition; 

(h) that if the express declaration of invalidity contained in Art. 13(2) 
prevented an amendment of fundamental rights any amendment of the other 
parts of the Constitution would be equally impossible, because of the opening. 
words of Art. 245, ‘‘Subject to the provisions of this Constitution’’, since an 
amendment of the Constitution would contravene the Article to be amended. 


Either all Articles are amendable, or no Article is amendable, which would be 
absurd in the face of Art. 868™; 


(i) that if the amending power was a legislative power, it would not be 


legally possible to convene a Constituent Assembly for abrogating or abridging 
fundamental rights”. 


6. Sikri C.J., as also Shelat and Grover JJ., said that it was unnecessary 
to consider whether a constitutional amendment was a ‘‘law’’ within the mean- 
ing of Art. 18(2), as held in Golak Nath, because even if Golak Nath was 
wroug on that point, on the wider questions raised before the Full Bench, ‘‘the 
same result follows.’8 It is submitted that conclusion (c) reached by Sikri 
C.J9 and conclusion 2(c) reached by Shelat J. show that the result is not 
the same. Golak Nath’s judgment, to which they were parties, held that Par- 


10 (78) A.SC, p. 1782 (Palekar J.); p. 1990 (Dwivedi J.); p. 2088 (Chandrachud J.) See 
Seervat, op. cit. p. 1096. 

11 "78) Na SC. p . 1657 (Ray J.: “It would be correct to say that the law making power 
is the genus of which! legislative power and constituent power are the species, The differentia 
is found in the different procedure prescribed for the exercise of constituent power as distingui- 
shed from that prescribed for making ordinary laws.”); p. 1782 (Palekar J.); pp. 1888-6 (Khanna 
J.);p. 1911 (Mathew J.); p. 1977 (Beg J.); p. 1901 (Dwivedi J.); p. 2089 (Chandrachud J.: same 
observations as those of Ray J.) See Seervat, op. cti. p. 1007. 

12 (°78)A. SC. p. 1781 (Palekar J.) ; p. 1886 (Khanna J.); P: m (Mathew J.) ;p. 1889 
A J.) ; pp. 2082-8 (Chandrachud J. ). See Seeroai, op. cit. p. 

- 1s R A. TSc. p. 1665(Ray J.); p. 1801 (Palekar J.); p. 1889 Fichanna J3. See Seervai, op. 
eit. p. 1 
3 14 MeCawley v. R, [1920] A.C. 691, and Bribery Commissioner v. Ranasinghe, [965] A. C. 
1 ae 
E ti A.SC. Sape A 1662-5 20 (Rey J.); pp. 1801-2 (Palekar J.); pp. 1914-16 (Mathew J.); pp.. 
2044- 8 Seervat, op. cit. pp. 1101-04. 

-16 ('78) A, Sc. p. iais heaep : “hardly few amendments to the Constitution can be made` 
subject to the existing provisions of the Constitution. Most amendments . . . must necessarily 
impinge on one or other of the existing provisions ofthe Constitution”); pp. ‘1658, 1668 (Ray 
J.); p. 1788 (Palekar J.); p 1886 (Khanna J. Bp 1914 (Mathew J.: “A power of amendment by 
ordinary law ‘subject to the provisions of the stitution °’ seems to me a logical contradiction, 
for, how can you amend the provisions of the Constitution by an ordinary law which can be passed 
only subject to the provisions of the rv ? 2# p. 1990 (Dwivedi J.) ; p. 2038 
(Chandrachud J.). See Seervai, op. cit. p 

- ae ani A.SC. p. 1660 (Ray J. ); E "1788 (Palekar J. ); p. 1852 (Khanna J.). See Seervat, 
0 
P: 18 Per ‘Sikri C. J. (°78) A.SC. p. 1494; per Shelat J. ibid p. 1609 (conclusion 1). 
19 ibid. p. 1565 
20 ibid. p. 1610. 


50 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


lament had no power to abridge or take away (abrogate) fundamental rights. 
But their present conclusions are that though Parliament cannot take away 
or abrogate fundamental rights (or freedoms), Parliament can abridge funda- 
mental rights. Sikri C.J. and Shelat J. have, without admitting their error, 
overruled that part of Golak Nath which had denied Parliament the right to 
abridge fundamental rights. 
7, Writing within a few months of Golak Nath, the present writer said: 

“For the reasons already given, it is submitted that the majority judgment is clearly wrong, 
is productive of the greatest public mischief and should be overruled at the earliest opportu- 
nity.” (italics supplied). 
Welcome as is the overruling of Golak Nath, it has come too late. For, Golak 
Nath brought in its wake the Bank Nattonaltzation Case and the Privy Purse 
Case which made it necessary to nullify all the three judgments by constitu- 
tional amendments. The 24th, the 25th, the 26th and 29th Amendments are the 
progeny of Golak Nath. The Full Bench was constituted to consider the 
validity of these amendments. Arguments were heard in the present case, for 
while it was pending before the Supreme Court, the impugned Kerala Acts 
were put in Schedule IX by the 29th Amendment, and the petitions would 
have failed if the Amendment were valid. The Bench was also constituted to 
reconsider Golak Nath, since it appeared to support the petitioner’s contention 
that the Amendments were void. When this appearance proved illusory, the 
Bench was launched on an inquiry ‘about inherent and implied limitations on 
the amending power, and whether the ‘‘core’’ or ‘‘essence’’ of the “essential 
features of the Constitution’’ could be ‘‘damaged or destroyed.”’ 


8. When Golak Nath was overruled, the question naturally arose whether 
the 24th Amendment, which amended Arts. 13(2) and 368, was valid. As the 
24th, the 25th and the 29th Amendments are fully set out by Khanna J. in his 
judgment [(’73) A. SC. at pp. 1829-31] they are not set out here. On the 
very first day of the hearing, Sikri C.J. stated in open Court that in Golak 
Nath, the leading majority judgment had not considered the scope of the amend- 
ing power if Art., 13 were amended. He added that in the draft of Subba 
Rao C.J.’s judgment there was a passage to the effect that fundamental rights 
could not be amended even by amending Art. 13; but he had objected to that 
passage and it had been dropped. The door, thus opened, -cléarly pointed the 
way to Sikri C.J. and Shelat J. holding—as they did, contrary to Golak Nath, 
—that fundamental rights could be abridged. We will consider later the find- 
ing of the Full Bench on the validity of the 24th Amendment, but it may be 
stated here that it made one change in the original Art. 368. Once a Bill for 
amending the Constitution was passed by the requisite -majority and with the 
requisite ratification where required, ‘‘the President shall give his assent to 
the Bill”. This provision put out of action the, view that a President opposed 
to the views of parties commanding the requisite majorities could withhold his 
assent to a Constitutional amendment. 


9. Apart from overruling Golak Nath, what did the Full Bench decide? 
The summary set out in para. 2 above purports to state the majority decision as 
it appeared to 9 judges. Before entering on a discussion of the far reaching 
issues decided by the Full Bench, we must consider the legal status of the sum- 
mary. If it was meant to be a declaration of law binding on all Courts in India 
(Art. 141), it is respectfully submitted that it has no such effect, because :— 

(a) No question arose of the Full Bench passing an Order by a majority, 
for the Court passed a unanimous Order, namely: no Order as to costs upto, that 
stage, the petitions being remitted to the Constitution Bench for .disposal 

21 Seerval, Constitutional Law of India, (May 1967) p. 1117. 


22 The present writer appeared for the State of Kerala (who were the 1st, Respondents in 
Keshaoananda’s Petition) and was present throughout the whole argument, G 
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according to law? As the Full Bench was not called upon to find out what 
the majority of judges had decided, the summary was wholly unnecessary for 
the purpose of passing the Court’s Order. 

(b) Though all the 13 judges signed the unanimous Order of the Court, 
4 of them declined to sien the summary, a fact which shows that there was a 
difference of opinion among the judges themselves as to what the majority had 
decided, and that conflict could only be resolved by the Constitution Bench to 
which the petitions were remitted to be disposed of according to law. That 
law was to be found principally in the present Case, and no summary made 
by 9 judges without any argument can relieve the Constitution Bench of find- 
ing out the law for itself. If the Full Bench had decided to dispose of the 
petitions according to law after a further hearing—in which their judgments 
would have been dissected and discussed by counsel for the parties—the Full 
Bench could have found the law for itself. But the Full Bench disabled itself 
from doing so, when it remitted the petitions to a Constitution Bench. 

(e) Any declaration of law which affects the rights of parties cannot be 
made till the parties have been heard, or have been given an opportunity of 
being heard. Even on the untenable assumption that the majority of the Full 
Bench was entitled to determine what the 11 judgments had decided, any find- 
ing by the majority must necessarily affect the rights of parties, and cannot be 

arrived at without hearing them. The Supreme Court has repeatedly held 
that any decision arrived at without hearing the parties whose rights would 
be affected is contrary to natural justice and is void.4 No argument on what 
the judgments decided were called for; and none could have been forthcoming 
till the matter had stood over for two to three weeks to study the effect of judg- 
ments (which were not immediately available and which ran into nearly 564 
printed pages). Such an argument would have been impossible before the 
Full Bench, because the Chief Justice was retiring on the second day after 
the judgments were delivered. 

(d) Nor can the summary be regarded as obiter dicta binding on Courts 
other than the Supreme Court, because obiter dicta which are binding are con- 
sidered observations made by a judge in his judgment though they are not 
necessary for the disposal of the case. First, the summary is no part of any 
judgment; and, secondly, the theory of ‘‘essential features’’ was directly in 
issue, and‘each judge has ‘dealt with it in his judgment. No summary can 
alter the judgment, and in fact the judgments were not altered. 

The correctness of the-summary in what it states and in what it omits will 
be considered after we have dealt with the central issues in the present case. 

10. The following main questions were argued in the present case: 

(a) The Preamble is not a part of the Constitution: Berubars Case and 
since Art. 368 provides for ‘‘the amendment of this Constitution’’, the Pre- 
amble is unamendable. Any Constitutional Amendment must therefore be con-, 
sistent with the noble objectives enshrined in the Preamble, for it could not 
have’ been intended that the amended Constitution should be in conflict with 
the unamendable Preamble. 

(b) Even if the amending power were located in Art. 368, an mada 
of the Constitution was ‘‘a law”, and Art. 13(2) barred any amendment whieh 
abridged or took away fundamental rights. 

(c) The word ‘‘amend’’ had three meanings: 

_ “First, it may mean to improve or better to remove an error, the quality of improvement 
being considered from the stand point of the basic philosophy underlying the Constitution. 
Second, it may mean to make changes which may not fall within the first meaning but which do 
not altef or déstroy any of the basic essential or any of the essential features ofthe Constitution. 

28 ('78) A. SC. p. 2088. ~ oe 
24 Sy for example, Binapani’s Case, (67) A. SC. 1269, 1271. ' 
25 [1960] 3 S.C.R. 250, 281-2. 
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Third, it may mean to make any changes in the Constitution including changes falling outside 
the second meaning. The first meaning was preferred. The second was said to be a possible 
construction. The third was ruled out,”38 _ 


(d) The express power to amend Schs. y and VI ‘‘by way of addition, 
variation or repeal’’ conferred by Cls. 7 and 21 of the respective Schedules 
showed that the power of amendment was not as extensive as in the said Ols. 7 
and 21. 

(e) Did amendment include repeal? 

(f) Even if amendment is given a very wide meaning, there are inherent 
and implied limitations on the amending power. 

(g) The Preamble shows that our Constitution derives its authority from 
the People. A ‘‘five year Parliament’’ is ‘‘a creature’’ of the Constitution, 
and the unamended Art. 368 gave the ‘‘creature’’ no power to destroy its 
creator by making radical alterations or by damaging or destroying the essen- 
tial features of the Constitution. If radical changes were to be made in the 
Constitution that could only be done by the People by a referendum, conven- 
tion or any other method which associated the People directly with the amend- 
ment of the Constitution. 

(h) It is a’corollary of (g) above that under Art. 868, proviso (e), Parlia- 
ment could not increase its power so as to be able to destroy its creator. 

The above questions are facets of two central questions: Is Art. 368 clear 
and unambiguous? Are there any express or implied limitations on the amend- 
ing power? 

11. If we are to heed the warning rightly given by Beg J. not to miss the 
wood for the trees, and not to get entangled in the branches of the trees if 
the goal of a correct conclusion is to be reached, it is submitted that it is neces- 
sary to cut through the thicket of the philosophical, political; economic and 
juristic disquisitions with which many of the arguments were overloaded, and 
consequently with which some of the judgments are overloaded. The present 
article has been called ‘‘At the Cross-roads’’, because the present writer be- 
lieves that the Supreme Court has reached a ‘crucial or critical point where a 
decision or choice must be made. Will it choose to follow well-settled prin- 
ciples of construction laid down as far back as 1878 by the Privy Council in 
Queen v. Burah,? and followed by the Federal Court of India and by our Sup- 
reme Court (as will be shown hereafter), under which principles the Court’s 
duty is to declare the law and not to make it? Or will the Supreme Court 
choose the quagmire of philosophical, political, economic and juristie disqui- 
sitions on which no'stable legal conclusion can be rested? For a quagmire it 
will certainly be, as is cledr from the illustrative passages from the judgments 
of Hegde J. and Dwivedi J. set out hereafter. However, the express approval 
given to the principles laid down in Queen v. Burah by Ray J. Palekar J., 
Khanna J.,3! Mathew J.,2 Beg J.,53 and Chandrachud J. and the approval 
by Dwivedi J. of the principle of Queen v. Burah (without an express men- 
tion of the case), when he said, ‘‘It is not permissible to enlarge constructively 

26 ('78) AS t t 
a ES T (from, ae judgment of Ray J.). 


28 Article 141 eaa that. it is the duty of the Court to declare the law, sad makes the 
law so declared binding on all Courts in India. 

29 ("73) A. SC. at pp. 1618-14. 

30 ibid. pp. 1811-12. 

81 ibid. p. 1888, (The ace tig in Burah's Case though ‘‘made in the context of ra 
lative power. = 5. . have equal if not greater relevance i in the context of the cule of amendment. . 
per a , 

‘82 ibid; p. 1908. 

88 ibid. p. 1980; see also pp. 1879-80 ahere for reasons given by Ray, Palekar, Mathew 
and Dwivedi JJ. with whom Beg J. concurred, he held that there were no implied limitations on 
the amending power. 

84. ibid. pp. 2041, 2042 (“an important rule of construction... .. is that if the textis explicit 
it is conclusive alike in what it directs and what if forbids. ”} 
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the limitations on the amending power” (italics supplied), 5 gives one the 
hope that the Supreme Court will adhere to well settled principles of con- 
struction. But the reservation made by Khanna J. that Parliament’s power 
to amend does not include the power to ‘‘alter the basie structure or frame- 
work of the Constitution’’ raises a doubt whether the Supreme Court has 
firmly chosen the right road. 


12. The judgment of Khanna J. is therefore erucial. The constitutional 
issue which he has raised is, in one sense, graver than that raised by Golak 
Nath. For in that case Subba Rao C.J., speaking for five judges, (but with- 
out finally deciding the matter) and Hidayatullah J. had held that the whole 
Constitution could be amended by a Constituent Assembly. But Khanna J.’s 
reservation confronts Parliament with a Constitution legally unamendable by 
any one in India. It will be submitted, first, that Khanna J. has accepted the 
correct principles of construction, and that his reservation is based upon an 
erroneous interpretation of, and incorrect inferences drawn from, the word 
‘“‘amendment’’. Secondly, that item 2 of the summary is not correct if the 
judgments of Sikri C.J., Shelat, Hegde and Reddy JJ. are carefully analyzed, 
for they do not use the words ‘‘basie structure or framework’’ in the same 
sense as Khanna J. does. Finally, his reservation is contrary to the central 
theme, and the basic principles of his judgment and if'a Bench had to choose 
between the central theme and the ground on which the reservation is based, 
it should choose the former.27 However, these submissions can best be made 
good after we have dealt with the main points which were argued before the 
Full Bench. 


18. As to para. 10(a) above, the argument based on an aadi 
preamble collapsed once the Full Bench was satisfied that the Preamble was. a 
part of our Constitution because a resolution that ‘‘the preamble do stand part 
of the Constitution” was put to the Constituent Assembly, and passed by it, 


14. As to para. 10(b) above, the majority of the judges rightly held that 
the power to amend was not a legislative power? and was not ‘“‘law’’ within 
the meaning of Art. 13(2).% Further, the distinction between “‘Jaw’’ and 
‘the Constitution’? had been made in several Articles of the Constitution.4! 


15. Questions 10(c),(d) and (e) above raise the central issues in the case, 
and must be dealt with together. If the reader finds that certain propositions 
set out here are elementary and too well known to require any statement, the 
present writer can only say that a careful reading of the judgments in the 


” 


present case bears out the wise observation of Dr. Johnson “that what is obvi- 
ous is not always known, and what is known is not always present; ...’’" It 
is necessary, therefore, to set out briefly the principles of construction which 
must be applied when considering the central issues in the case. 


85 (78) A. SC, at p. 2005. cf. **...... itis not for any Court of Justice to inquire further 
or E ee constructive ' those conditions and restrictions”. (italics supplied): Queen v. Burah, 
at 194. y 
86 S a peaking on May 1, 1978, and without having time to make a detailed analysis of eleven 
judgments, t the present writer said that the summary was correctin what it stated but incorrect 
in what it omitted to state. For the reasons given in the body of this article, the summary is also 
wrong in what it states. 
87 The conclusion reached by 7 judges that the conclusive declaration clause of Art. 81C 
is void is considered fully in Para. 61 below. 
8 Constituent Assembly Debates('C.A. D. ")Vol.10,p.456. A suggestion that the Preamble 
should be brought into force on November 26, 1949 was rejected: ibid pp. 415- 8., , 
89 Seef. ns. 11, 12, 15 and 16 above. 7 
+ 40 ('%8 ‘A. SC. p . 1648 (Hegde J.); p. 1657 (Ray J.); pp. 1799, 1828 (Palekar J.); p , 1842- 
{Khanna J.); p. 1918(Mathew J. ); pp.1977-8(Beg J.);p. 1997(DwivediJ. Jp. 2089(Chandrachud J. ). 
41 (’73)A.SC. p. 1648 (Hegde 3.) pp. 1799, 1800, 1801 (Palekar J); pp. 1842-8 (Khanna J.); 
p. ave eee J; p- ee! (Dwivedi ; 
Preface to the English Sioana. See Ozford Book of English Prose, Bs 410; alae è 
to cae present or suggest to the mind. 
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16. Are the fundamental principles for the interpretation of written con- 
stitutions well settled in India? And when were they first laid down? Be- 
fore the judgments in the present case were handed down, the answer was not 
in doubt. As far back as 1878, these principles were laid down in the classic 
judgment of Lord Selborne in Queen v. Burah, (which principles are compen- 
diously referred to in paras. 16-18 as ‘‘Burah’s Case”) and they have been 
followed. ever since. A suggestion that- Burah’s Case had been confined only 
to the interpretation of conditional legislation would have appeared incredible 
to a lawyer. However, when the incredible has the authority of Supreme 
Court judges, it calls for a respectful scrutiny. Dealing with Burah’s Case 
which had been strongly pressed on the Full Bench in the present case, Hegde 
J. (for himself and Mukherjea J.) said: 


“That decision, however, has been confined to the interpretation of conditional legislations 
and the rule that it laid down has not been applied while considering the question whether there 
are any impliec limitations on any of the powers conferred under a statute or Constitution”’.«@ 


As Burah’s Case was crucial to a correct decision of the case, it becomes 
necessary to inquire whether the ground on which Hegde J. brushed aside the 
case is correct. It is respectfully submitted that the ground given by Hegde 
J. is untenable—it stands confuted by the decisions of the Privy Council, the 
High Court of Australia, the Federal Court of India and our own Supreme 
Court, which are set out in para. 17 below. However, it is necessary, first to set 
out Lord Selborne’s classic passage in Queen v. Burah when reversing the judg- 
ment of the Caleutta High Court. He said: 


. their Lordships are of opinion that the doctrine of the majority of the Court is errone- 
ous, and that it rests upon 4 mistaken view of the powers of the Indian Legislature, and indeed 
of the nature and principles of legislation. The Indian Legislature has powers expressly limited 
by the Act of the Imperial Parliament which created it, and it can, of course, do nothing beyond 
the limits which ciroumscribe these powers. But, when acting within those limits, it is not in 
any sense an agent or delegate of the Imperial Parliament, but has, and was intended to have, ple- 
nary powers of legislation, as large, and of the same nature, as those of Parliament itself. The es- 
tablished Courts of Justice, when a question arises whether the prescribed limits have been ex- 
ceeded, must of necessity determine that question; and the only way in which they can properly 
do so, is by looking to the terms of the instrument by which, affirmatively, the legislative powers 
were created, and by which, negatively, they are restricted. . If what has been done is legislation, 
within the general scope of the affirmative words which give the power, and if it violates no expr- 
ess condition or restriction by which that power is limited (in which category would, vf course, 
be included any Act of the Imperial Parliament at variance with it), it ts not for any Court of 
Justice to inquire further, or to enlarge constructively those conditions and resirictions "** (italics 
supplied), 


It is clear that though the question relating to conditional legislation was the 
occasion of the Privy Council discussing the powers of the Indian Legislature, 
(which were limited), the discussion raised the wider question of an alleged 
transgression of legislative power, and the Privy Council laid down the only 
proper course for a Court to follow ‘‘when a question arises whether the pres- 
cribed limits (of the Legislature’s power) have been exceeded.” It may be 
observed that in Burah’s Case it was submitted to the Calcutta High Court, 
that, 


“Although there is a restriction placed on the subject of legislation, there is no restriction 
as to the mode of making the legislation effective. If Parliament considers it necessary to dele- 
gate suthority to administrative officers, why not the Governor-General in Council? There ts the 
same authority with respect to unexcepted subjects as there is in Parliament”.<* (italics supplied). 

48 ('78) A. SC. p. 1627. 

44 Its principles were approved and applied by 7 Judges in the present case, See > para. 1} 
and f. ns. 29 to 34, 

` 48 Queen v. Burah, 5 LA. pp. 108-4, 

48 (1877) LL.R. 8 Cal. 68, 67. 
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During the argument,’ and in the leading majority judgment of Markby J.,# 
the above submission was met by saying that even in the absence of an express 
limitation such a limitation must be read into the powers of a derivative, as op- 
posed to a sovereign, legislature. In other words, the majority in the High 
Court implied a limitation on legislative power because of the derivative nature 
of the Indian Legislature, or, in the language of Lord Selborne, the majority 
‘“‘aonstructively enlarged the restrictions’’ on the power of the Indian Legis- 
lature. The Privy Council held that it was not for a Court to do so. 

17. The following cases show that Burah’s Case has been applied to the 
interpretation of a written Constitution and has not been confined to the inter- 
pretation of conditional legislation. 

(a) In The King v. Burger®, Griffiths C.J. and Barton and O’Connor JJ. 
applied Burah’s Case to determine the nature of the taxing power conferred 
upon Parliament. 

(b) In McCawley v. The King™ (which was cited before the Full Bench tn 
the present case), Issacs and Rich JJ. in a joint dissenting judgment applied 
Burah’s Case in support of their decision that the Parliament of Queensland 
had power to enact a law providing for the appointment of a judge of the 
Supreme Court on a tenure different from that provided for in the ‘‘Constitu- 
tion’’, without expressly repealing its relevant provisions. Their judgment 
was approved by the Privy Council, which reversed the order of the majority!. 

(c) In Amalgamated Society of Engineers v. Adelaide Steamship Co. 
Ltd., Knox C.J., Issacs, Rich and Starke JJ. prefixed the citation of Burah’s 
Case with the observation: 

“With respect to the interpretation of a writien Constitution, the Privy Council has in several 
cases laid down the principles which should be observed by Courts of law, and these propositions 
have been stated in the clearest terms.’** (italics supplied). 


They then referred to Burah’s Case. 

(d) In In re the Central Provinces and Berar Act, 193854 Suleiman J. 
applied Burah’s Case to the interpretation of legislative entries.*5 

(e) In the United Provinces v. Atika Begum Gwyer C.J.57, Suleiman 
J. and Varadachariar J.° applied Burah’s Case in determining whether 
s. 292 of the Government of India Act, 1935, restricted the Legislatures from 
enacting retrospective legislation. They unanimously held that it did not. 

(£) In Bhola Prasad v. The King Emperor®, Gwyer C.J. in rejecting 
the submission that a power to make laws with respect to ‘‘intoxicating liquors 


47 ibid. p. 67. 

48 ibid. p. 91, ‘The Indian Legislative Council cannot, in my opinion do all that Parlia- 
ment can do, even where there is no express prohibition’. (italics supplied). 

49 6C.L.R. 41, at p. 66. 

50 26C.L.R. p. 64, 

51 McCawley v. King, [1920]A.C. 691, 701: Issacs and Rich JJ. delivered one of two judg- 
ments dissenting from the majority ... and with it their Lordships find themselves in almost 
complete agreement; indeed, if it were not for the general and constitutional importance through- 
out the Empire of the matters under discussion, they would have been content to leave the matter 
where these learned judges left it” : Ibid. p. 701, per Lord Birkenhead, L.C. (italics supplied). 

52 28 C.L.R. 129. 

58 ibid. p.149. (The question related to the Immunity of instrumentalities.) 

54 [1989] F.C.R. 18. 

55 ibid.p.75. Entry 45, List I, “Duties of Excise”; Entry 48, List IZ: ‘“Taxeson the sale 
of goods”. (held, that ‘the proper way of approach was to see whether taxation imposcd fell 
within the Provincial entry, and then to see whether it was in any way cut down or restricted.’’) 

56 [1940] F.C.R. 110. 

57 ibid. pe : ‘It must always be remembered that within their own sphere the powers 
of the Indian Legislatures are as large and ample as those of Parliament itself: The Queen v. 
Burah; and the burden of proving that they aresubjecttoa strangeand unusual prohibition 
against retrospective legislation must certainly lie upon those who assert it.” 

58 ibid. p. 149. 

59 ibid. p. 179. 

60 [1942] F.C.R. 17. 
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and narcotic drugs, that is to say, the production, manufacture, possession, 
transport, purchase and sale of intoxicating liquors...” (entry 31, List II, 
Sch. VII, Government of India Act, 1985) did not give power to introduce 
total or partial prohibition, observed: 

“We must again refer to the fundamental proposition enunciated in The Queen v. Burah that 
Indian Legislatures, within their own sphere have plenary powers of legislation as large and of the 
same nature as thoseof Parliament itself. If that was true in 1878, t# cannot be less true in 1942. 
...(The Legislature’s) enactments ought not be subjected to the minute scrutiny appropriate to 
an examination of the bye-laws of a body exercising only delegated powers, nor is the generality 
of its powers to legislate on a particular subject to be cut down by the arbitrary introduction of far- 
fetched and impertinent Hmitations.”"! (italics supplied). 

(g) In Croft v. Dunphy? Lord Macmillan applied Burah’s Case in up- 
holding the power of the Canadian Parliament to enact laws having extra- 
territorial effect; and this was followed by Spens C.J.“ 

(h) In Deep Chand v. Uttar Pradesh (a judgment of our Supreme 
Court which was cited before the Full Bench in the present case), Subba Rao 
J. applied the principles of Burah’s Case in support of the majority view that 
the power of Parliament to make laws was subject to the limitations imposed 
by fundamental rights. He said: 

“Tt is, therefore, manifest that in the construction of the constitutional provistons dealing 
with the powers of the legislature, a distinction cannot be made between an affirmative provision 
and a negative provision; for, both are limitations on the power.’’*# 

After setting out the classic passage of Lord Selborne, Subba Rao J. added: 

“The Judicial Committee again ... crisply state the legal position .... as follows :-— ‘if the 
_ text is explicit, the text is conclusive, alike in what it directs and what it forbids’.’'®# 

(i) In Udai Ram Sharma v. Union? a Constitution Bench of our Supreme 
Court, in rejecting the contention that Parliament had no power to legislate 
retrospectively said: : 

“According to the Solicitor General—and that is undoubtedly the correct position—the 
legislative competence of Parliament is only circumscribed by the scope of the entries in the 
appropriate Lists .... and the fundamental rights ... As carly as in the year 1878 it was pointed 
out by... the Privy Council in Queen v, Burah’’, 
and held that within the prescribed limits the power of Indian Legislatures 
was plenary. The judgment then quoted with approval the classic passage 
of Lord Selbourne”. 

18. We have set out the above cases out of deference to Hegde J: but it is 
unnecessary to multiply them. Those already eited show that Hegde J. 
was clearly in error when he held that Burah’s Case was confined to the in- 
terpretation of conditional legislation. In that case itself the Privy Council 
refused to read implied limitations on the powers of a subordinate legislature, 
or to enlarge constructively the restrictions which had been imposed on that 
legislature by the Councils Act. Cases (a) to (i) in para. 17 above, were 
not cases of conditional legislation. They were concerned with questions re- 
lating to legislative power, or to implied limitations on the power to amend 
the Constitution by an ordinary law”! or with the suggested ‘‘strange and 


61 ibid. p. 27. 

62 [1988] A.C. 156(P.C.). < 

68 ibid. p. 165. 

64 Governor-General in Council v. Raleigh Investment Co., [1944] F.C.R, 229, 259. 

65 [1959] Supp. (2) S.C.R. p. 8. g 
ibid, p. 22, 


67 ibid. p. 22, 
88 Ati.-Gen. Figi Ontario v. Ati.-Gen. for Canada, [1912] A.C. 571, 583. 
.C.R. 50. 
bid. p. 57. 

7I Case(b), para.17: ‘The argument tosu pportthe suggestion that pride repealis necessary 
rests... on a doctrine of implied prohibition cae g from the use of the word ‘Constitution’ ” : 
McCawley v. The King, 26 C.L.R. at p. 57 per Issacs and Rich JJ. 
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unusual prohibitions” against retrospective legislation”, or with submissions 
which would cut down the generality of legislative power by ‘‘the arbitrary 
introduction of far fetched and impertinent limitations’’? or with the effect 
of fundamental rights (Constitutional limitations) on the legislative powers 
of Parliament under our Constitution. The impact of this grave error of 
Hegde J. on his judgment, will be considered later. 


19. In addition to the fundamental principles laid down in Burah’s Case, 
it is necessary to state briefly well settled principles of construction, since the 
present case was ‘‘ridden, albeit wrongly, with political overtones, "5 and 
political overtones tend to obseure even well settled principles. 


(a) A Court of Law must gather the spirit of the Constitution from the language used, and 
what one may believe to be the spirit of the Constitution cannot prevail if not supported by the 
language which therefore must be construed according to the well established rules of interpretation 
tuninfluenced by an assumed spirit of the Constitution."® 

(b) Wherea Constitution has not limited either in terms or by necessary implication, the 
general powers conferred upon the Legislature, the Court cannot limit them upon any notion of 
the spirit of the Constitution, ?? 

(c) Well established rules of interpretation require that the meaning and intention of the 
framers of the Constitution—be it a Parliament or a Constituent Assembly—must be ascertained 
from the language of that Constitution itself; with the motives of those who framed it, the Court 
is not concerned."8 

(d) ‘ ‘Although we are to interpret the words of the Constitution on the same principles of 
interpretation as we apply to any ordinary law, these very principles of interpretation compel 
us to take into account the nature and scope of the Act that we are interpreting,—to remember 
that it is a Cohstitution, a mechanism under which laws are to be made, and not a mere Act 
which declares what the law is to be’. * Especially is this true of a federal constitution, with its 
nice balance of jurisdictions. I conceive that a broad and liberal spirit should inspire those whose 
duty it is to interpret it; but I do not imply by‘this that they are free to stretch or pervert the 
language of the enactment in the interests of any legal or constitutional theory, or even for the 
purpose of supplying omissions or of correcting supposed errors,’’** 

(e) The Privy Council has consistently declined to ‘‘enlarge constructively” the limitation 
on legislative power because a limitation thoygh not expressed in words, was required by consi- 
derations of jurisprudence or policy; * or because not to impose such limitations would cause 
injustice to litigants and also embarass the judiciary in the discharge of its duties.*# 

(f) IfLegislatures are thought fit to exercise great powers for the governance of a sovereign 
country, those powers cannot be cut down on the speculation of unwise, oppressive or extravagant 
use of power or because power can be abused as any power can be,® 


20. There are -certain considerations relevant to the construction of our 
Constitution which are not relevant to the construction of other Constitutions 
like those of the United States. That Constitution is a brief document con- 


72 Cases (e), para, 17; f.n. 57 above; see also Case (i), para. 17, 

78 Case (f), para. 17. 

74 Case (h), 1%, 

75 ('78) ‘ASC. 2010, per Chandrachud J. 

76 Keshacan Madhava Menon v. State of Bombay, [1951] S.C.R. 228, 282, per S.R. Das J. 
for the majority of the Court. 2 

7? Gopalan’s Case, [1950] S.C.R. 88, ave 120, per Kania C. J. 

78 Inre the Central Provinces & Berar Act, 1938,[1989] F.C.R. 18, at p. 36. 

Y9 Alt.Gen.for New South Wales v. Brewery Employees Union, (1008) 6 C.L.R. 469, per 
Higgins J. at pp. 611-12. 

80 [1989]F.C.R. atp. 87, cited with approval by Kania C.J. in Gopalan’s Case, [1950]S.C.R. 
88, at p. 120. 

81 King-Emperor v. Benoari Lal Sarma, (1044) L. R. 72 LA. 57 at p. Yl; per Viscount 
Simon, L.C. reversing the Federal Court decision which had invalidated the impugned Ordinance 
on grounds of jurisprudence and policy. 

82 Alt-Gen. for Ontario yv. Ait.-Gen. for Canada, [1912]A.C. 571 (held, that the Parliament of 
Canada could, by law, provide for an advisory opinion being given to the Commonwealth Govern- 
ment notwithstanding that this may cause injustice to litigants or may embarass the Court 
itselfin the judicial discharge ofits duty and thereby undermine its authority.). 

’ 88 Bank of Toronto v, Lambe, (1887) 12 App. Cas. 575, at p. 587, 
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sisting of 7 Articles and is couched in general terms whose meaning has been 
transformed by judicial review. Ours is a detailed Constitution, which is 
one of the longest, if not the longest, in the world. In conferring the power 
of judicial review, with particular reference to fundamental rights, the fra- 
mers of our Constitution made departures from the American model by not 
conferring rights in wide general terms and incorporating limitations on those 
rights in the Constitution itself. Article 14 is an apparent exception, but 
judicial decisions of our Supreme Court have incorporated in Art. 14 the 
doctrine of classification evolved by the U.S. Supreme Court. Secondly, 
the Drafting Committee made a very important change in Draft Art. 15 
(Art. 21 of our Constitution) by substituting the words ‘‘except according to 
procedure established by law’’ for the words ‘‘without due process of law’’, 
on the ground that the former expression was more specific. The framers of 
our Constitution were aware of the vague contours of the ‘‘due process’’ 
elause of the 14th Amendment to the U.S. Constitution and they excluded 
‘due process’? as a test for invalidating laws in the exercise of the Court’s 
power of judicial review. For, as Kania C.J. observed, ‘‘due process’’ 
meant ‘‘... reasonable law, according to the view of the majority of the judges 
of the (U.S.) Supreme Court at a particular time holding office,” or as S.R. 
Das J. put it, ‘Whenever a substantive law or some procedure laid down in 
any law did not find favour with the majority of the learned judges of the 
Supreme Court, it was not reasonable, and therefore, it was not valid.’’85 
“Due process’’ is not a part of the Constitutional Law of India, as held in 
Gopalan’s Case. The two features of our Constitution listed above show a 
clear intention to limit in India the wide scope of judicial review in the 
United States where the ‘‘due process” clause was used by the U.S. Supreme 
Court ‘‘to strike down laws which were unreasonable, that is, unwise or in- 
compatible with some particular economic or social philosophy’’.8 


21. The submissions in para. 10(c), (d) and (e) above raise the question 
of the correct interpretation of the unamended art. 368 and the meaning to 
be given to the word ‘‘amendment’’, not by itself, but in the phrase ‘‘amendment 
of this Constitution” in Art. 368—which is a very different thing. The pre- 
sent writer does not share the current fashion which looks upon a reference 
to standard Dictionaries as playing the lexicographer’s role, which is some- 
how below the dignity of constitutional interpretation. Glowing words like 
‘the significance of words is not formal but vital’’, and that ‘‘we must think 
things rather than words’’ do not help in finding the correct meaning of 
words and thereby gathering the intention which lies behind them. If the 
draftsman of a Constitution felt any doubt about the meaning of a word 
which he proposed to use, or had used, he would resolve that doubt by con- 
sulting one or more standard Dictionaries, for, there is no other way of re- 
solving it. And the draftsman would assume that if those who have to 
interpret his words also have a doubt, they will resolve it likewise. In R. v. 
Peters*?- Lord Coleridge observed: 


“I am quite aware that dictionaries are not to be taken as authoritative exponents of the 
meanings of words used in Acts of Parliament, but it ts a well-known rule of courts of law that 
words should be taken to be used in their ordinary sense, and we are therefore sent for instruction to 
these books.’ (italics supplied). 


Further, it may be observed that a detailed Constitution like ours is drafted 
as an instrument of Government designed to secure the well-being of the 
people. It is not designed to stimulate juristic and philosophical thought or 


84 Gopalan z Case, [1950] S.C.R. 88, at p. 110, 

85 ibid. p, 812 

86 TEET, ' Skrupa, (1968) 10 L. ed. 2d. p. 93, at p. 96. 

7 (1886) 16 Q.B.D. 636, at p. 641; _See Marwel, 12th ed. p. 55; Craies, 7th ed. p. 161. 
88 Maxwell, 12th ed. p. BB. 
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to stimulate historical research in interpreting the Constitution; for, any 
such design would mark a grave failure of precise and careful draftsmanship. 
The draftsman must be credited with the elementary knowledge that his words 
would be understood in their ordinary sense and that, as Khanna J. felicitously 
put it: 

“ It has not yet been erected into a legal maxim of Constitutional construction that words 
were meant to conceal thoughis.”** (italics supplied). 
After all, the Constitution had to be passed Article by Article, and clause by 
clause,—through three readings—by members of the Constituent Assembly, 
most of whom were not lawyers; and a good draftsman would be at pains to 
make his meaning clear to such members. 

22. Elaborate arguments were urged to show that the word ‘‘amendment’’ 
had no fixed meaning—because it had many meanings—and these arguments 
have been elaborately discussed in the judgments in the present case. How- 
ever, it is respectfully submitted that no elaborate arguments are necessary to 
show that the word ‘‘amendment’’ in the expression ‘‘amendment of this 
Constitution’’ has only one meaning. The fact that Dictionaries give many 
meanings of the word ‘‘amendment’’ is little to the purpose; for one learns 
early in one’s life that the proper use of a Dictionary involves finding out that 
meaning of a word, out of several meanings, which is appropriate to the uni- 
verse of discourse in which the word is used. The word ‘‘amendment’’ may 
be defined with reference (i) to conduct; (ii) to books or writings; (iii) to 
pleadings in Law Courts; (iv) to Bills before Parliament, and (v) to a Cons- 
titution., Our search for the meaning of ‘‘amendment of the Constitution’’ 
is narrowed down first to (iv) and (v) above, and finally to (v) above. When, 
therefore, a standard Dictionary like Webster gives the meaning of the word 
“amend’’ as:—spectf: ‘‘to alter, (as a motion, bill, or law) formally by modi- 
fication, deletion or addition, (amend the Constitution)’’ (italics supplied) ; 
and defines ‘‘amendment’’ as: ‘‘the process of amending (as a motion, Bill, 
Act or Constitution), a well drawn Constitution will provide for its own 
amendment: C.J. Freidrich’’ (italics supplied); when Funk and Wagnall’s 
Standard Dictionary (1894) defines ‘‘amendment”’ as ‘‘the act of changing a 
fundamental law, as of a political constitution, or any change made in it accord- 
ing to a prescribed mode of procedure as to alter the law by amendment; an 
amendment to the Constitution’; when Ogilvie’s Imperial Dictionary defines 
‘‘amend’’ as: 2. ‘‘to change or alter, as a law, bill, motion or constitutional 
provision by the will of a legislative body, or by competent authority; as to 
amend the Constitution’’;?! our inquiry is at an end. For we have found the 
ordinary meaning of ‘‘amendment’’ when an amendment of a Constitution is 
spoken of. It means change or alteration in a Constitution by the prescribed 
procedure and by the prescribed authorities. It is respectfully submitted that 
no elaborate discussion of the scope and nature of the amending power is neces- 
sary to find out the meaning of ‘‘amendment of a Constitution’’ because, as we 
have seen, it has an ordinary meaning. No doubt, when the ordinary mean- 
ing has been ascertained, a further question would arise whether the other 
parts of Art. 368 require that we should give ‘‘amendment’’ a meaning other 
than the ordinary meaning; and a like question would also arise with regard 
to other provisions of the Constitution. In view of what has been:said above, 
it is submitted that extrinsic aids to construction are not necessary, and are 
not admissible in interpreting the words ‘‘amendment of this Constitution’’. 
Consequently no appeal to ‘‘history’’ is necessary. However, since several 
judgments in the present case ‘appen to ‘‘history’’, we will consider “history”? 
in its proper place. 

89 EPE p. 1888. 


90 (°78) A.SC. pp. 1794-5 (Palekar J.). 
91 Ryan’s Case, (1935) Irish Reports 170, at p. 222, 


60 THE BOMBAY LAW REPORTER. [VoL. LXXV. 


23. The other parts of Art. 368 confirm the ordinary meaning of the word 
‘“‘amendment’’ of this Constitution. The Proviso to Art. 368 begins with the 
words ‘‘Provided that if such amendment seeks to make any change’’ in the 
matters specified in clauses (a) to (e) ‘‘the amendment shall also require to be 
ratified by the Legislatures...’’ by the prescribed majority. Therefore ‘‘such 
amendment’’ is ‘‘an amendment of this Constitution’? which brings about a 
change in the Constitution. And change, as has been pointed out in some of 
the judgments in the present case, means ‘‘substitution or succession of one 
thing in place of another, substitution of other conditions; variety’’. It also 
means, ‘‘alteration in the state or quality of a thing, mutation’’%2 These 
meanings harmonize with the ordinary meaning of amendment of the 
Constitution. 

24. We must now consider two provisions of the Constitution—Sch. V, 
cl. 7, and Sch. VI, cl. 21, which expressly confer the power to amend the 
Schedules by way of addition, variation or repeal. (The Schedules must be 
read with Art. 244).93 It was argued that ‘‘amendment of this Constitution’? 
did not include the power to amend by way of addition, variation or repeal. 
As this question [para. 10(d) above] is connected with the question whether 
amendment includes repeal [para. 10(e) above] we will consider them together. 
When we refer to the Vth Schedule we may refer to it as a whole, or we may 
refer to a particular provision (or provisions) of that Schedule. When we 
say that the administration and control of Scheduled Tribes has to be accord- 
ing to the Vth Schedule, we are obviously referring to the Schedule as a whole. 
But when we say ‘‘The Vth Schedule confers on the Governor the power to 
make regulations for the peace and good government of a Scheduled Area,’’ 
we are referring to cl. 5(2) of the Schedule. This elementary distinction is 
important, because on it depends the answer to the question: (i) Can any and 
every provision of the Schedule be repealed? (ii) Can the whole Schedule be 
repealed? The answer to (i) above must be, ‘‘yes, any provision can be re- 
pealed stmplictter, or it can be repealed and replaced by another provision.’’ 
The answer to (ii) above is, ‘‘No; the whole Schedule cannot be repealed.’’ 
First, Art. 244 provides that Schedule V shall apply to the administration and 
control of the Scheduled Areas, and as long as Art. 244 is not amended, (and 
it can only be amended as provided by Art. 368), the Vth Schedule must exist 
and provide for administration and control of Scheduled Tribes. This con- 
clusion is further supported by the consideration that Art. 244 refers to Sche- 
dule V; and cl. 7(1) of Schedule V provides that ‘‘any reference to this 
Schedule in this Constitution shall be construed as a reference to such Schedule 
as so amended.’’ A simple repeal of the whole Schedule is not ‘‘the Schedule 
as amended’’. The above analysis shows that an express power to amend by 
way of addition, variation and repeal any of the provisions of Sch. V, makes 
each and every provision subject to repeal; but it does not enable the whole 
Schedule to be repealed ssmplictter. 

25. The position under Art. 368 is the same. When we speak of the Cons- 
titution of India we may refer to the Constitution as a whole or to a particular 
provision (or provisions) of the Constitution. Thus, when it is said, ‘‘The 

92 (78) ASC. p. 1795, per Palekar J. ; p. 1995, per Dwivedi J. , 

98 Art. 244: (1) The provisions of the Fifth Schedule shall apply to the administration 
and control of the Scheduled Areas and Scheduled Tribes in any State other than the State of 
Assam. (2) The provisions of the Sixth Schedule shall apply to the administration of the 
tribal areas in the State of Assam. 

Sch. V, cl. 7: Amendment of the Schedile .— (1) Parliament may from time to time by 
law amend by way of addition, variation or repeal any of the provisions of this Schedule and, 
when the Schedule is so amended, any reference to this Schedule in this Constitution shall be con~ 
strued as a reference to such Schedule as so amended. (2) No such law as is mentioned in sub- 
paragraph (1) of this paragraph shall be deemed to be an amendment of this Constitution for 


the purposes of Article 868. 
isa VI, cl. 21 is mutatis mutandis the same as ol. 7 set out above. 
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Constitution derives its authority from the people’’, obviously the Constitu- 
tion as a whole is referred to. When it is said that ‘‘the Constitution confers 
legislative powers on the President,’’ only Art. 123 of the Constitution is being 
referred to. Here again this elementary distinction is important, because on 
it depends the answer to the question: (i) Can any and every provision of the 
Constitution be repealed? (ii) Can the whole Constitution be repealed? The 
answer to (i) above is, ‘‘Yes, any provision can be repealed simpliciter, or it 
can be repealed and replaced by another provision”. The answer to (ii) above 
is: “No, the whole Constitution cannot be repealed simplicster,’’ first, be- 
cause the ordinary meaning of the word ‘‘amendment’’ of this Constitution 
does not include its total repeal. Secondly, Art. 368 provides that on a Bill 
for ‘‘an Amendment of this Constitution” being passed by the requisite majo- 
rities, ‘‘it shall be presented to the President for his assent and upon such 
assent being given to the Bill, the Constitution shall stand amended in accord- 
ance with the terms of the Bill.” The italicised words show that a Bill for the 
amendment of the Constitution must leave a Constitution in existence, and 
therefore a simple repeal is excluded. Consequently, the words ‘‘amend by 
way of addition, variation or repeal’’ in els. 7 and 21 respectively of Schs. V 
and VI mean the same thing as ‘‘amendment of this Constitution,’’ first, be- 
cause, if that were not so, els. 7(2) and 21(2) would not have taken out of 
the operation of art, 368 a law amending the provisions of Schs. V and VI by 
way of addition, variation or repeal.” Secondly, the express power to amend 
by way of addition, variation or repeal does not authorise the repeal simpli- 
citer of the whole Schedule; nor does an amendment of the Constitution by 
way of addition, variation or repeal. What is meant by a Constitution re- 
maining in existence after amendment can be best considered when discussing 
the reservation of Khanna J.,9° and the implications which, according to him, 
inhere in the word ‘‘amendment.’’ 


26. We have answered the questions in para. 10(d) and (e) above; but 
our discussion has also furnished an answer to the three meanings given to 
the word ‘‘amendment’’ set out in para. 10(c) above. The three suggested 
meanings of the word “amendment’’ are untenable, first, because of the ordi- 
nary meaning of the word ‘‘amendment,’’ and secondly, because the other 
parts of art. 368 as also the express power contained in cls. 7 and 21 of Schs. V 
and VI, do not require that the ordinary meaning of the word ‘‘amendment”’ 
should be restricted. 


27. Questions (f), (g) and (h) of para. 10 above are also connected, be- 
cause they raise the question of inherent and implied limitations on the amend- 
ing power. It may be observed at this place that the 24th, the 25th, and the 
29th Amendments, which were impugned in the present case, raised no ques- 
tion about repealing or abrogating® any of the ‘‘fundamental features’’ of 
the Constitution, leaving out fundamental rights for the time being. In Golak 
Nath 5 dissenting judges held that each and every provision of the Constitu- 
tion could be amended and Hidayatullah J. held that the whole Constitution 
except fundamental rights could be amended.” The impugned amendments 
—the 24th, the 25th and the 29th—amended respectively arts. 368, 18 and 31, 
inserting also a new art. 31C; and Sch. IX, by inserting two Kerala Acts in 
the Schedule. These amendments had not abrogated the Republican or De- 
mocratic form of Government, nor had they abolished the Legislatures. No 
doubt, on one view, the conclusive declaration clause of art. 31C, a question 
whether judicial review was a fundamental feature of the Constitution, did 

Pin Kiel 8c. yat ‘Pp 1000-6 per Ee 
ee 
30 Whe twa wa ade meai the same thing: “abrogate” is given as one of the meanings of the 


word ‘‘repeal” and ‘‘re Ta is given as one of the meanings of the word “abrogate”. 
97 Pora s.o. at p. 878. 
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arise. But any decision that the fundamental features of the Constitution 
could not be amended, suffers from the weakness of deciding hypothetical cases 
even if the decision is not strictly .obtter. For example, it was asked whether 
the amending power could reach the sovereignty and integrity of India, and 
it was answered in general terms by the parties, because the Court did not 
have before it any amendment which impaired the sovereignty and integrity 
of India. In ‘‘a matter ridden, albeit wrongly, with political overtones,’’ it 
was unwise, if not improper, to deal with a politically explosive issue as if the 
matter called for a decision on an actual amendment. 


28. However, if the question actually arose in connection with a Constitu- 
tional amendment, a direct answer could be given to the question: ‘‘Did the 
framers of our Constitution, several of whom were great national leaders who 
had fought for the freedom of India, ever intend that the amending power 
should touch, much less shake, the sovereignty and integrity of India?’’ The 
answer would take some such form as this: 

(a) The framers of our Constitution did not refer to the ‘‘sovereignty 
and integrity of India’’ when they enacted the Constitution. These words 
were inserted by the 16th Constitutional Amendment in 1963. 

(b) Any argument founded on an appeal to the sovereignty and integrity 
of India, like one founded on ‘‘the spirit of the Constitution,’ has a powerful 
appeal to sentiment and emotion; but a Court must gather the intention from 
the words used in conferring the amending power. 

(c) On the assumption that what our great leaders thought or did was 
relevant to the interpretation of the Constitution, in the present case a clear 
answer can be given. No one had fought harder, or suffered more, than our 
great leaders, to secure the freedom of an undivided India. Mahatma Gandhi 
had said that the vivisection of India by partition could only be brought about 
over his dead body. And his great followers, who were to shape the destinies 
of India, were not less devoted to the same cause. Yet in June 1947, faced 
by cruel necessity, they accepted partition, and Mahatma Gandhi told the All 
India Congress Committee meeting on June 14, 1947, that although he had 
always opposed partition, a situation had arisen which left no alternative. 
He appealed to the members to support the Working Committee resolution 
accepting partition.*°® The great men who accepted partition, and were to 
play a decisive role in the framing of our Constitution, knew by personal ex- 
perience that nations, like individuals, may have to make a harsh choice bet- 
ween a greater evil and a lesser one; and even a choice of the lesser evil may 
involve a denial of a valuable part of what the nation had stood for and tried 
to achieve. They might hope and pray that their successors might be spared 
the bitter choice they had to make; but wisdom told them that our prayers 
are, not always answered, and that their successors should have the same free- 
dom of choice which they themselves had in June 1947. They, therefore, iù- 
posed no fetters on the amending power, for the Constitution has to stand the 
test not only of peace but of war, and internal disorder. . In view of what has 
been said: above, it is not surprising that the framers of our Constitution did 
not borrow the language of the preamble to the Australian Constitution and 
‘make India a Union of tndissoluble States. We have considered this hypo- 
thetical case at some length because it, has affected several judgments in the 
present case and -has also affected the crucial judgment of Khanna J. 

e 98 Cf. the observations ot DaT. in delivering the majority judgment in Kesheven Madhava: 
Menon’s Case, [1951] S.C.R. at p. 28 

99 Azad, India Wins Fresdom, ma 96-7, 

100 A most distinguished authority on the Australian Constitution is of the o infon hat 
there is nothing in the preamble which limits the amending power under 8.128, and which would- 


“preclude a modification or even a complete negation of the ‘ Federal principle. dor, “Wynes, Legi- 
slative, Eæeċutive And Judicial Powers in Ausiralia, 4th ed. p.506. Gone: “ue ke 
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29. It would be convenient at this place to deal with a question raised by 
para. 10(g¢) above, whether the fact that the Preamble declared that the 
People of India had given to themselves the Constitution of India in any way 
limited the amending power under Art. 368. Elaborate arguments were ad- 
dressed to the Full Bench in the present case in support of this contention. It 
is unnecessary to deal with those arguments at great length, first, because 
those contentions have been rightly rejected by at least 7 out of 18 judges; 
and secondly, because almost all that can be profitably said on the subject. 
has been said by Prof. Wheare with his usual insight and brevity: 


“In India ‘the people’ enact the Constitution ‘in our Constituent Assembly’, but that 
Assembly was composed of representatives elected by a minority of the people of India and 
the Constitution itself was never submitted to the people directly. Is it not unreal in any 
case to speak of ‘the people’ enacting a Constitution ‘in’ or ‘through’ a constituent assembly? 
It is seldom indeed that the people are asked even to approve a Constitution ostensibly enacted 
in their name. 

Moreover, once a Constitution is enacted, even when it has been submitted to the people 
for approval, it binds thereafter not only the institutions which it establishes, but also the people 
itself. They may amend the Constitution, if at all, only by the methods which the Constitution tiself 
provides.’9l (italics supplied). 

30. A few further observations may be made about the preamble to our 
Constitution because it played a large part in the petitioner’s argument, and 
plays a large part in some of the judgments in the present case. We have 
seen that the argument based on an unamendable preamble ‘‘because it was 
no part of the Constitution’’ failed when it was conclusively established that 
the preamble is a part of our Constitution. But the preamble was relied on 
for two other purposes: 

(a) the power of ‘‘amendment’’ was greater if the amendment was made 
by the people directly as by a referendum, or by the people being specially 
involved in the amendment as by electing a Convention or a Constituent As- 
sembly to consider the proposed amendments; 

(b) the noble objectives declared by the preamble support the theory of 
inherent and implied limitations. We will consider each head separately. 


31. Except for an unwarranted assumption, the nature and extent of the 
power of amendment cannot depend on the authority which exercises it. As 
the Imperial Dictionary has it, to amend is ‘‘to change or alter...a consti- 
tutional provision by the will of a legislatwe body or by competent authority.” 
Amendment, by whomsoever made, means the same thing as long as it is 
made by the designated authority. This would also follow from the indisput- 
able proposition that nothing can be said to be an amendment of our Consti- 
tution which does not comply with the requirements of art. 368, for it pres- 
cribes the procedure for amendment which must be followed by the designat- 
ed authorities, since such compliance is a condition precedent to the Consti- 
tution standing amended. Whether the procedure has been followed by the 
preseribed authorities is a justiciable issue, and it was not disputed that if 
the procedure had not been followed, the purported amendment would be void; 
for it would be no amendment at all. Prof. Wheare stated the law accurately 
when he said (in the passage quoted in para. 29 above), ‘‘They (the people) 
may amend the Constitution, if at all, by the methods which the Sees 
itself provides.’ ’!@ 


82. This leads us to ask the wider question about the function of the pre- 
amble in the interpretation of our Constitution since it was said that the 


101 Wheare, Modern Constitutions, (1900) pp. 89-90. 

102 Prof. Wheare’s passage was cited with a provali itis submitted rightly, by Mathew J. 
in the present case : (78) A SC. at p. 1926; see ats p- 1855 (per Khanna J: ‘‘Once a method 
of amendment has been adopted in a Constitution, that method has to be adhered to for bring- 
ing about the amendment.) 


64 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


noble objectives of our preamble imply limitations on the amending power. 
We will consider this question under two heads: (a) the function of the pre- 
amble in statutory and constitutional construction; (b) whether those prin- 
ciples which apply to the Constitution also apply to the amending provision 
of the Constitution. 

33. As to (a) above, the principles of construction are well settled: 


‘The preamble is a part of the statute,’ but ‘.. itis a settled rule that the preamble 
cannot be made use of to control the enactments themselves where they are expressed in clear 
and unambiguous terms.’ To this rule Lord Davey added the subsidiary rules that an 
ambiguity must not be created or imagined in order to bring in the aid of the preamble. 
But Viscount Simmonds expressed the opinion that words, and particularly general words, 
took their colour and content from their context, and context in its widest sense includes other 
enacting provisions of the same statute, its preamble, the existing state of the law, other statutes 
in pari materia, the mischief which by these and other legitimate means the Court can find that 
the statute was designed to remove. Consequently it would often be difficult to say that 
any terms were clear and unambiguous till they were studied in their context. Therefore the 
rule mentioned by Lord Davey meant little, and was better stated by saying that the context 
of the preamble was not to influence the meaning otherwise ascnbable to the enacting part unless 
there were compelling reasons for it°’ It was not a compelling reason that the provisions 
of the enacting part went beyond the terms of the preamble, and still less could a preamble affect 
the meaning of the enacting words when its own meaning wasin doubt!” 1° (italics supplied.) 

34. As to para. (b) above, it is submitted that a distinction must be made 
between (i) a provision of the Constitution like art. 868 which confers a 
general power of amendment, and (ii) other provisions of the Constitution. 
As to (ji) above it makes sense to inquire, ‘‘What did the framers of the 
Constitution intend in enacting this or that provision of the Constitution?’’, 
for, as the intention is to be gathered from the language used, if that language 
is ambiguous, help may be derived from the Preamble sf it 4s unambiguous. 
But a general power of amendment stands on a different plane. It makes no 
sense to ask: What kind of amendments did the framers intend? because the 
power of amendment provides for a change in the Constitution, and the power 
is brought into play by the exigencies and the necessities of the unknown 
future, and no one can intend what he does not know. The questions to be 
asked about the amending power are different. First, why did the framers 
provide for the power of amendment? Secondly, what intention can be de- 
duced from the procedure prescribed for amendment? Thirdly, did the fram- 
ers use language to show that the Constitution could be repealed simplictter, 
leaving chaos and confusion behind, or did they guard against that fatal con- 
tingency? Finally, did they intend that certain provisions should not be 
amended at all? These questions are answered below. 

35. Considerable learning and space have been devoted in the judgments 
in the present case to the reasons why Constitutions provide for their own 
amendment. But at this time of the day it is unnecessary to justify the amend- 
ing power at any length, because the reasons why Constitutions provide for 
their own amendment are well known, and can be briefly stated. A Consti- 
tution 


“reflects the problems of government, which those framing it desire to solve; and, as is 


108 Salkeld v. Johnson, (1848) 2 Exch. 256, 288; Davies v. Kennedy, (1869) L. R. 8 Eq. 668, 
697; A. G. v. Prince Ernest Augusius, [1957] A.C. 486 where the Act including the preamble 
is treated as the whole document to be construed; Crates, op. cit. pp. 200-201; the view of Holt 
J. to the contrary in Mills v. Wilkins, (1704) 6 Mod. 62 is not in acoord with modern authorities. 

104 Per Chitty L.J. in Powell v. Kempton Park Race-Course Co., [1897] A.C. 148, 185. 

105 f.n. 104 above. 

106 ‘4.G. v. Prince Ernest Augustus, [1957] A.C. 486, at pp. 460-61, 

107 [1957] A. C. at. p. 468; Halsbury, Vol. 86, p. 870, f.n. in. 

108 [1957] A.C. at. p. 468. 

109 Seervat, op. cit. p. 74; for a full discussion see Maxwell, Interpretation of Statutes, 
11th ed. pp. 48-48; 12th ed. pp. 6-9; Craies, Statute Law, 7th ed. pp. 199-207. 
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clear from historical accounts of the framing of Constitutions, the solutions ultimately accepted 
represent a compromise between conflicting views. Besides, some problems may be so intractable 
that they are left out of the Constitution, or no attempt is made to solve them, as for example, 
slavery in the United States, which required a civil war to settle it. But those who frame a 
Constitution know that its working may disclose grave difficulties, that judicia) error may rob 
it of a part of its efficacy, or that time may render the ancient good uncouth. Ifno provision, were 
made for the amendment of the Constitution, there would be no legal way of meeting the changed 
necds of the times and the Constitution would have to be forcibly subverted, for, as Burke obser- 
ved, ‘A Constitution without some means of change is without the means ofits conservation’.”’2° 


If proof were wanted of judicial error robbing the Constitution of a part of 
its efficacy, it is furnished by the overruling of-Sankeri Prasad’s case!!! and 
Sajjan Singh’s case! by Golak Nath; and if justification were wanted for 
the 24th, the 25th, the 26th and the 29th Amendments, it is furnished by the 
decisive overruling of Golak Nath. 


36. We will now consider the intention of the framers from thé language 
used in Art. 368. In prescribing a special procedure for amendment, the 
framers of our Constitution clearly intended to make our Constitution rigid, 
and therefore supreme over ordinary laws. The Constitution was the touch- 
stone of the validity of all laws, but its own validity was beyond question. 
This is a necessary consequence of the doctrine of ultra vires adopted by the 
Privy Council in construing Constitutions with limited powers. And if the 
framers of our Constitution did not expressly lay down the doctrine of ulira 
vires it was because it was a part of the settled law in India, since Queen 
v. Burah!3 Secondly, as we have already said, the provisions of Art. 368 
show that in laying down the special procedure the framers intended that an- 
amendment of the Constitution in order to be valid must follow that procedure, 
and that as long as Art. 368 was not amended, an amendment could not law-. 
fully be made by any other procedure. The framers also intended that all 
amendments need not be ratified; ratification was necessary only in respect of 
the five matters set out in els. (a) to (e) of the proviso, which can broadly 
be described as federal features in which, it was thought, the States, in a fede- 
ral Constitution, ought to have a say. Negatively, the language of Art. 368 
shows that by not providing for’a referendum or convention the framers did 
not intend that the people should have a direct say in an amendment of the 
Constitution, as by a referendum, or a special say, as by electing-a convention. 
for that purpose; the framers intended that amendments as well as ratifica-. 
tion should be made by the Legislatures, that is, by the elected representa- 
tives of the people. If Art. 368 did not not provide for a referendum or a.con- 
vention elected for that purpose by the people, it was not because of inadver- 
tence or ignorance, for in presenting the Draft Constitution to the Constituent 
Assembly, Dr. Ambedkar said: . 

‘To know how simple are the provisions of the Draft Constitution one has only to study tlie 
provision for amendment contained in the American and Australian Constitutions. ... The 
Draft Constitution has eliminated the elaborate and difficult procedures such as a decision by 
a special Convention or a referendum. The Powers of amendment are left with the eames 
Central and Provincial.’"44 


37. Finally, the attention of the framers had been drawn to Constitutions’ 
which had placed limitations on the amending power that certain provisions: 


110 Seervai, op, cit. pp. 1090-91. 

111 [1952 } S.C.R. 89. 

112 [1968] 1 S.C.R. 988. 

113 (1878) L.R. 5 I.A. 178, 193-4. The law was so-firmly settled that Kania C.J. observed 
In Gopalan’s Case [1950] 8.C.R. 88, at p. 100 that even if the express declaration. of invalidity 
contained in Art. 18 (2) had not been made any law contravening fundamental rights would 
have been void to the extent of the contravention. 

114 Constiiuent Assembly Debates, Vol. 7, p. 48. 
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should not be amended for a specified time. Draft Art. 305 of our own 
Constitution had provided an express exception to the amending power in 
Art. 304, namely, that the reservation of seats for certain minorities should 
not be amended for a period of ten years, thus showing that the framers were 
aware that if the amending power was to be limited an express provision was 
necessary. If in Art. 368 they placed no limitation on the amending power, 
it is reasonable to conclude that no limitation was intended. 

_ 38. This brings us to the question whether any intention can be gathered 
from the subjects included in the proviso in general and the power to amend 
the amending Article in particular [for we have yet to answer the question 

` in para. 10(A) above, whether the power of amendment contained in Art. 368 
can be increased by amending Art. 368 itself]. 

89. If the difficulty of amending a provision of the Constitution is any 
test of its importance, then els. (a) to (e) of the proviso show that in a fede- 
ral Constitution what can be broadly described as federal features are morc 
important than other features, including fundamental rights. And as Prof. 
‘Wheare has observed, ‘‘It is usually considered best that some form of amend- 
ment which involves joint action by the central and the constituent govern- 
ments should be adopted.’’"6 

40, Again, from the subjects included in the proviso we can infer, what 
even otherwise would be obvious, that amendment does not mean a change 
here and a change there, but that changes which are vital can be made 
by amendment. For example, the residuary power may be transferred 
from the Union List (List I), to the State List (List II). At present 
the State Legislatures have enumerated powers, the Union Legislature 
having residuary power. To reverse this position would alter the balance of 
our Constitution between the States and the Union on a vital point: it was 
with a view to avoiding the intractable problem of finally assigning the resi- 
duary power that the scheme of three elaborate legislative lists was devised. 
Again the Union Judiciary and the State Judiciary occupy an important place 
in our Constitution. An amendment in the qualifications, the mode of ap- 
pointment and the mode of removal of judges—to say nothing of their remu- 
neration—are matters of great moment. It is needless to multiply examples; 
for the most important part of the proviso is to be found in el. (e) [‘‘pro- 
viso (e)’’] under which Art. 368 itself was amended. We must now deal with 
the question whether under Art. 368 proviso (e) the amending power can it- 
self be increased, for on the answer to that question depends the validity of 
the 24th Amendment. The answer will also enable us to discover the central 
contradiction in the judgment of Sikri C.J., and will also enable us to deal 
with the reservation made by Khanna J. which has been referred to in para. 11 
above. 

41. It is submitted that an amendment of Art. 368 under proviso (e) must 
either increase or decrease the power of amendment, for unless that was the 
intention of the framers of the Constitution, such power would not have been 
expressly mentioned at all.7 For, if the amendment neither increases nor 


115 See the judgment of Khanna J. ('78) A. SC. 1888. 
116 Prof. Wheare refers to the proviso to Art. 868 as one of the illustrations of the principle 


‘that the amending process must be so devised that neither the Central government alone 
nor the constituent governments alone can alter the division of power”: Modern Consitiutions 
pp. 125-126, 


117 It may be mentioned that an amendment of ‘‘this Constitution’? would include Art. 
868 even if no express mention was made in proviso (e) tothe amendment of Art. 868. However, 
such an express provision was necessary, because a provision apparently general might be res- 
tricted by judioial construction, and the necessary implication may not be drawn by a Court or 
may not be considered a necessary ag er atall. Article 141 of the Constitution makes the 
law declared by the Supreme Court binding on all Courts in India which would, prima facie, 
include the Supreme Court itself. But by judicial construction, the general words of Art. 141 
have been as binding on all Courts in India other than the Supreme Court itself”: See 
Seervat, op. cit, 1021. 
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decreases the power contained in Art. 368, it would be pointless to amend that 
Article at all. 

42. We have seen that without admitting their error, Sikri C.J. and Shelat 
J. overruled that part of their judgment in Golak Nath which held that Par- 
liament could not abridge fundamental rights."8 It is submitted that there 
is a central contradiction in the judgment of Sikri C.J. It is submitted that 
without quite realising it, Sikri C.J. has destroyed the whole basis of his judg- 
ment. He observed in connection with the validity of the 24th Amendment 
that: 

“Clause (e) of the proviso does not give any different power than what is contained in the 
main article. The meaning of the expression ‘Amendment of the Constitution’ does not change 
when one reads the proviso. If the meaning is the same, Article 868 can only be amended so as 
not to change its identity completely. Parliament, for instance, could not make the Constitution 
uncontrolled by changing the prescribed two thirds majority to simple majority. (italics supplied). 

“Tf the words ‘notwithstanding anything in the Constitution’ are designed to widen the 
meaning of the words ‘Amendment of the Constitution’ it would have to be held void as beyond 
the amending power. But I do not read these to mean this. They have effect to get rid of the 
argument that Art. 248 and Entry 97, List I contains the power of amendment. Similarly, 
the insertion of the words ‘in exercise of its constituent power’ only serves to exclude Art. 248 
and Entry 97, List I and emphasize that it is not ordinary legislative power that Parliament 
is exercising under Art. 868 but legislative power of amending the Constitution. 

“It was said that if Parliament cannot increase its power of amendment clause (d) of Section 
8 of the 24th Amendment which makes Art. 18 inapplicable to an amendment of the Constitution 
would be bad. I see no force in this contention. Art. 18 (2) as existing previous to the 24th 
Amendment as interpreted by the majority in Golak Nath’s Case, ° prevented legislatures 
from taking away or abridging the rights conferred by Art. 18. In other words, any Jaw which 
abridges a fundamental right even to a small extent was liable to be struck down. Under Art. 
868, Parliament can amend every article of the Constitution as long as the result is within the 
limits already laid down by me,”138 


It is submitted with respect that these passages fail to answer the real ques- 
tion: Can the power of Parliament and the State Legislatures to amend the 
Constitution be increased by amending Art. 868 itself under proviso (e)% For 
if the power cannot be increased, the bar against abridging or abrogating fun- 
damental rights imposed by art. 13(2) cannot be removed. It is not an ans- 
wer to say ‘‘but Parliament can abridge so as not to abrogate or take away 
fundamental rights,” because an amendment of Art. 368 which gets rid of 
the fetter on the amending power as regards the abridgment of fundamental 
rights indisputably increases the amending power. But once the power to 
increase the amending power is admitted, no rational ground can be suggested 
for saying: ‘‘thus far and no further.’’ For the power to amend the amend- 
ing Article is not limited by any qualifying words; an amendment of Art. 368 
can admittedly, or demonstrably, increase the amending power. Consequently 
there would be no warrant for saying, as Sikri C.J. said, that our Constitu- 
tion could not by amendment be made an uncontrolled Constitution. Bribery 
Commissioner v. Ranasinghe™ is a direct authority to the contrary. There, 
s. 18 of the Ceylon Constitution provided for the making of laws by a simple 
majority ‘‘save as provided in s. 29(4).’’ Section 29(4) required a two- 
thirds majority to amend or repeal any provision of the Constitution. The 
Ceylon Legislature passed a law which contravened s. 55 of the Constitution 
but without complying with s. 29(4). The Privy Council held the law to be 
ultra vires. Counsel for the respondent said in his argument: 

“There is no limitation at the moment on the right of amendment or repeal except the re- 


118 Para. 6 above. 119 967] 2 S.C.R. 762. 
120 (778) A. SC. p. 1552, 121 965] A.C. 172, 
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quirement of the requisite majority. There is nothing to prevent by an appropriate enactment 
a deletion of the words in section 18 ‘Save as otherwise provided in subsection (4) of section 29, ’ 
which would then empower Parliament in future to decide any matter and pass any legis)ation 
by a bare majority.” - 

This obvious proposition was endorsed by the Privy Council. Lord Pearce 
said: 

“Such a Constitution © can, indeed, be aliered or amended by the legislature, if the regulating 
instrument so provides and tf the terms of those provisions are complied with: and the alteraiion 
or amendment may include the change or abolition of those very provisions. ®!?3 (italics supplied). 

If this is true of s. 29(4) of the Ceylon Constitution which contained no ex- 
press provision for its amendment, it would be a fortiori true of Art. 368 which 
expressly mentions that power in proviso (e). 

_ , 48. In connection with the 24th Amendment, Shelat J. raised the question 
whether under the unamended Art. 368, the power of amendment could be 
increased. Unlike Sikri C.J. he did not directly deal with this question. 
After a lengthy discussion of implied limitations and essential features of the 
Constitution, he said: 

' “The entire discussion from the point of view of the meaning of the expression ‘amendment’ 
as employed in Art, 868 and the limitations which arise by implications leads to the result that 
the amending power under Art. 868 is neither narrow nor unlimited. On the footing on which 
we have proceeded the validity of the 24th Amendment can be sustained if Article 868, as it 
originally: stood ‘and after the amendment, is read in the way we have read it. The insertion of 

-Articles 18 (4) and 888(8) and the other amendments made will not affect the result, namely, that 
thé power in Article 868 is wide enough to permit amendment of each and every Article of the 
‘Constitution by way of addition, variation or repeal so Jong as its basic elements are not abroga- 
ted or denuded of their identity.” 

But the crucial question remained unanswered except indirectly. The indirect 
answer appears to be: ‘‘Yes, the power of amendment can be increased, but 
only to the extent that whereas under the unamended Art. 368, fundamental 
rights could not be abridged because of the ban imposed by art. 13(2), that 
‘bdn has been lifted by the amendment of art. 368.’’ But once it is admitted 
that the amending power can be increased, all that we have said about the 
central contradiction in the judgment of Sikri C.J. applies equally to the judg- 
ment of Shelat J. ' 

44. A brief mention may be made of the American cases in which the argu- 
ment of implied limitations was urged and rejected. Under Art. V of the U.S. 
Constitution”? when both Houses of the Congress have passed a proposal for 
an amendmént of the Constitution by the requisite majority, the amendment 
required ratification by three-fourths of the State Legislatures or three-fourths 
‘of. State Conventions called for that purpose, it being left'to the Congress to 
choose the mode of ratification. Except for the 21st Amendment, repealing 
the 18th Amendment (the Prohibition Amendment) every Amendment has been 
rattfied by State Legislatures. The Prohibition Amendment was challenged on 
several grounds, one of them being that if ari amendment affected the liberty 
of the People, of the rights of the Statés, it could be validly enacted only if 
it. were ratified by a Convention of the people. A considerable legal literature 
grew up, some of which supported the above view. This literature faded away 
with ‘the repeal of the. Prohibition Amehdment: In the Prohibition Cases!6 
elaborate briefs were filed by eminent leaders of the Bar, which supported the 
view that a Convention was nécéssary. The majority of the Supreme Court 
-< 122. ibid! p. 187. f ` 128 ibid. p. 198. 

124, (78) A. SC. at pp., 1608-04. 


125 The Article is get out in full by Khanna J. at p. 1854. 
126 Rhode Island v. Palmer, (1920) mr L. ed. 946. 
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held the 18th Amendment valid without assigning any reasons. Notwith- 
standing this, in U.S. v. Sprague,™7 a District Court of New Jersey held the 
18th Amendment invalid on the ground that it required ratification by con- 
ventions. The Court arrived at this conclusion by 


“resorting to ‘political science’, the ‘political thought of the times’, and s ‘scientific approach 
to the problem of government’, "128 


The District Court claimed that 


‘Considerations of amendments from the angle of their permissibility under an existing 
constitutional system must lead to the Court’s being ihe arbiter of the form of government under 
which they function”. (italics supplied). 


After citing some passages from learned journals, the District Court cited 
the passage quoted below: (When that passage was independently read for 
the petitioner in the present case, it appeared to support his contention.) 

“Such an event to their labours would make the framers turn in their graves. Never for one 
moment did the idea occur to them that the th Article of the Constitution providing for its future 
amendment might open the door to the destruction of all iis principles by changes sacrificing ihose 
elemental rights which they all believed no government mighi take away and which they had fought 
the Revolution to secure; by amendments qualitative or what I have termed substantive in nature, 
controlling or overriding those very rights which it was framed to protect, and losing sight of their 
own vision that this Constitution was being made to protect the people from their government even 
as to these essential human liberties, never to further bind them albeit ii had a majority behind it. 

“Yet the Constitution cannot rise above the Constitution and it is by its own terms subject 
to amendment, save the provisions protecting slave importation and forbidding direct Federal 
taxation before 1808 and always the equal representation of States in the Senate.” 199 (italics 
supplied). 


45. These passages have been set out above, because, in the present case, 
some of the judges have claimed and asserted the right of the Court to be 
“the final arbiter of the form of government under which they function”, 
and the passage from Stimson finds an echo in the passage of Hegde J. (set 
out in para. 65 below). 


46. All this advanced thinking, and the emotional appeal about the fram- 
ers turning in their graves, was brushed aside by the U.S. Supreme Court in 
U.S. v. Sprague. Indeed, the respondents did not support the District Court’s 
reasoning; nor did the Court think fit to consider it on its own, even though 
the State’s appeal was in a criminal case. The argument advanced by the res- 
pondents was that amendments affecting the liberty of the citizen must be 
ratified by conventions not only because legislatures lacked power to ratify 
“but also because of a doubt as to their truly representing the people.) 
(italics supplied). It was urged that no matter how clear the phraseology of 
Art. 5, a limitation should be read into Art. 5. The U.S. Supreme Court 
observed tersely ‘““This cannot be done”! (italics supplied). Rejecting the 
argument that the submissions like those urged on behalf of Sprague were not 
urged in the Prohibition Cases, the Supreme Court said: 

“While the language used in the earlier cases was not in the strict sense necesrary to a deci- 
sion, it is evident that Article 5 was carefully examined and that the Court’s statements with 
respect to the power of Congress in proposing the mode of ratification were not idly or lightly 
-made. In the National Prohibition Cases, as shown by the briefs, the contentions now argued were 
made—the only difference between the presentation there and here being one of form rather than of 
substance183, (italics supplied). 

127 Federal Reporis, 2d. p. 967. f 

128 United States v. Sprague, (1981) 75 L. ed. 640. 

129 Stimson, The American Constitution as it Protects Private Rights, p. 216. 

180 75 L. ed. 640. 


181 ibid. p. 648. 182 ibid. p. 644, 
183 ibid. pp. 644-45. 
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Prof. Corwin stated the law accurately when. he said, with reference to the 
wide range of arguments against the validity of the 18th Amendment, 3*4 that 
the Supreme Court brushed those arguments aside as ‘‘unworthy of serious 
consideration’’,35 and held the 18th Amendment valid. 


47,..We must now deal with the reservation made by Khanna J. that the 
power of amendment does not enable Parliament to alter ‘‘the basic structure or 
framework’’ of the Constitution; a conclusion which appears to have been adop- 
ted by Sikri C.J., Hegde and Mukherjea JJ., Shelat and Grover JJ. and Reddy 
J. (“the six judges’’). 


48. First, we will state the propositions which clearly emerge from the main 
body of Khanna J.’s judgment. They are: 


(i) The principles of construction laid down in Queen v. Burah'** though laid down in the 
context of legislative power, “have equal, if not greater, relevance in the context of the power of 
amendment of the Constitution.”" (italics supplied). 

(ii) The principles of construction have been “aptly” laid down by Kania C. J. in Gopalan’s 
Case: [(1950) S.C.R. 88, at pp. 119-21, (1950) A. SC. 273387, 

(iii) “It is...not permissible in face of the plain language of Art. 868 to ascertain by any 
-process akin to speculation the supposed intention of the Constitution makers. We must act on 
the principle that if words are plain and free from ambigutty, the Constitution makers should 
be taken to have incorporated their intention in those words.” (italics supplied). 

(iv) “As the language of Art. 368 is plain and unambiguous it is not possible to read therein 
a limitation on the power...to amend the provisions of Part IIL. .so as to abridge or take away 
fundamental rights.”“° (italics supplied). 

(v) Even if two constructions were possible, amendment brought about by following the 
constitutional procedure must be preferred to amendment by extra constitutional means like 
revolution; the consequences of revolution are chaotic, whereas those of amendment according 
to the constitutional procedure are not.14 

(vi) “The mechanics of the amendment of the Constitution, including those relating to 
eakinguishment or abridgement of fundamental rights. . .are contained in the Constitution itself... 
and it is not necessary to have recourse to a revolution or other extra-constitutional methods 
to achieve that object.’"42 (italics supplied). 

(vii) “In interpreting a constituent or organic statute such as (the British North America 
Act, 1867) that construction most beneficial to the widest possible amplitude of its powers must 
be adopted: British Coal Corporation v. The King, (19853) A.C. 500, 518,718 

(viii) ‘‘Amendment of the Constitution has a wide and broad connotation and would em- 
brace...the total repeal of some articles or their substitution by new articles. . .(not)consistent with... 
earlier articles”. Amendment denotes change ‘‘as is clear from the opening words of the proviso 
to Art. 868... The word change has a wide amplitude and would necessarily cover...repeal and 
replacement of earlier provisions by new provisions of a different nature’, (italics supplied). 

(ix) The express power conferred by ols. 7 (1) and 21 (1) of Schs. V and VI to amend the 
Schedules by way of addition, variation or repeal were merely by way of abundant caution and 
did not mean that but for those words amendment would not include “addition, variation or 
repeal”. In any event cls. 7 (2) and 21 (2) indicate that ‘‘amendment” in Art. 868 has been used 
“to cover amendment by way of addition, variation and repeal.””!@ 

(x) “The word ‘amendment’ must carry the same meaning whether (it) relates to taking 
away or abridging fundamental rights...or whether it pertains to some other provision. , .”"1«, 


184 The 19th Amendment had also been challenged. 

185 Corwin, Constitution of the United States, Revised and Annotated (1964). See Chand- 
rachud J.’s citation of Corwin’s passage : ('78) A.SC, at p. 2045. 

186 (1878) 8 A.C, at pp. 904-5; (5 I.A. 178, pp. 198-4); Khanna J. quoted the part of the 
passage (set out in ge 16 above) beginning with ‘‘The established Courts of Justice...” 

187 ('78) A. SC. at p. 1838. 

188 Khanna J. has set out the whole passage: ('78) A. SC. 1868. 


189 ibid. p. 1851. . 140 ibid. p. 1851. 
141 ibid. pp. 1850-51. 142 ibid. p. 1851. 
148 ibid. p. 1864. 144 ibid. p. 1865. 


145 ibid. pp. 1868-64, 146 ibid. p. 1863. 
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(xi) The argument that fundamental rights could be amended by calling a Constituent 
Assembly or by a referendum so as to secure the participation of the people “is untenable and 
fallacious”, inter alia, because “*.. 4248 not permissible to resort to themethod of referendum 
unless there be constitutional provision for such a course in the amending provision: Hawkes v. 
Smith, 64 L. ed, 871.8 (italics supplied). 


(xi) The argument that if the power of amendment enabled fundamental rights to be ab- 
ridged or abrogated, India would be reduced to a police State was essentially an argument of fear, 
and distrusi in the majority of the representatives of the people. Further, abuse of power 
furnishes no grounds for the denial of its existence if government isto be maintained at all.14° 
(italics supplied). . 

(xili) If Parliament can be entrusted with the war power where a wrong decision can cause 
untold suffering, it would be anomalous to deny to Parliament the power of amending funda- 
mental rights, because of possible abuse of power.1*° 


(xiv) The petitioners referred to the valued freedoms of speech and liberty of the person 
though the fight was about the right to property; assuming that such rights constitute an obstacle 
to certain ameliorative measures and it is proposed to abridge such rights, it did not follow that 
other rights would be taken away. The experience of the 16 years following Sankari Prasad’s 
Case was that it gave no support to such a conclusion. , 


(xv) As to the argument that power of amendment can be used to do away with that power 
itself, the contingency was so remote that it need not be dealt with and it was not necessary to go 
into the constitutional validity of such Amendment. 


49, Apart from the above propositions which clearly emerge from the judg- 
ment of Khanna J., he discussed the topic of ‘‘implied limitations”. He ob- 
served that the topic had two facets; first, limitations which flow by necessary 
implication from the express provisions of the Constitution, and secondly, the 
facet which 


‘*...postulates limitations which must be read in the Constitution irrespective of the fact 
whether they flow from express provisions or not because they are stated to be based upon certain 
higher values which are very dear to the human heart and are generally considered essential traits 
of civilized existence. Itis also stated that those higher values constitute the spirit and provide 
the scheme of the Constitution. This aspect of implied limitations is linked with the existence of 
natural rights and it is stated that such rights being of paramount character, no amendment of 
constitution can result in their erosion.’ 


The first facet relates to the reservation which Khanna J. made. At present we 
are concerned with the propositions which clearly emerge from his discussion of 
the second facet. They are: 

(a) In relation to the second facet, ‘the concept of implied limitations. . . must be regarded 
as essentially nebulous, ”154 


(b) “There is hardly any scope or justification for invoking”""* implied limitations in a 
Constitution as detailed as the Indian Constitution.15¢ 


(c) To imply limitations which are not expressed in words would lead to “speculation and 
theorizing” and the uncertainty attending them would defeat the efforts of the framers to make 
the provisions of the Constitution definite and precise," (italics supplied). 


(d) The theory of implied limitations was tacitly rejected by the U.S. Supreme Court in 
the National Prohibition Case, and eminent authors like Rottschaefer and Willis are of the view 
that in the National Prohibition Cases the théory of implied limitations should be taken to have 
been rejected, 


147 ibid. p. 1851. ' 


148 ibid, p. 1852. 149 ibid. p. 1858. 
150 ibid. p. 1857. 151 ibid. pp. 1857-8. 
152 ibid. p. 1859. ' 

158 ibid. pp. 1866-67. 154 ibid. p. 1867, 
155 ibid. p. 1867. 156 ibid. p. 1867. 


157 ibid. pp. 1867-68. 158 ibid. p. 1868. 
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(e) “In Ryan’s Case! the majority of judges in the Irish Supreme Court rejected the theory 
of implied limitations on the amending power; and Kennedy C.J. who dissented pointed out that 
no express power to amend the amending Article had been conferred and such a power could not 
be implied. “No such question can arise in India in view of the express provision of proviso (e) 
permitting such amendment. In Moore v. Att. Gen. for Irish Free State, [1985] A. C. 484, “the 
Judicial Committee...expressed its concurrence with the conclusion of the majority of the Irish 
Supreme Court relating to the constitutional validity of the Amendment Act of 1929 "1'0 

(f) As xegards natural rights, ‘it is for the State to incorporate them or such of them as are 
deemed essential...in the Constitution...but independently of the Constitution...natural rights 
can have no legal sanction and cannot be enforced. . .Those rights having been once incorporated 
in the Constitution...can be abridged or taken amay by an amendment of the Constitution.’ 
(italics supplied). 

(g) ‘AU provisions of the Constitution are subject to amendatory process and cannot 
claim exemption from that process by being described as essential features.”"** (italics supplied). 

(h) The “...differentiation between fundamental right and the essence or core of that fun- 
damental-right is an over-refinement which is not permissible and cannot stand judicial scrutiny. 

. -The essence orvore of a fundamental right must...be its integral part and cannot claim a 
status or protection different from and higher than that of the fundamental right of which it is 
supposed to be the essence or core.’’!# 

- ~(i) The argument that Parliament cannot by amendment enlarge tis own pomire íis un- 
tenable.”?194 (italics supplied). ` ` 


50. The propositions set out in paras. 48 and 49 above, show, broadly speak- 
ing, that Khanna J. agreed with Ray, Palekar, Mathew, Beg, Dwivedi and 
Chandrachud JJ. (‘‘Ray J. and five other judges’’) on the following: that well 
settled principles of construction should be applied to the interpretation of the 
Constitution’; that implied limitations could not be read into the amending 
power either on the assumption that though not expressed in words they were 
intended by the framers’ or because fundamental rights were natural 
rights'®’; that as the language of Art. 368 was plain and unambiguous “the 
Constitution makers should be taken to have incorporated their intention into 
words’’!®; that the word ‘‘amendment’’ had the widest connotation and inclu- 
ded addition, variation and repeal’; that an unamendable Constitution would 
produce chaotic consequences,'™ (quoting Jefferson who said that no genera- 
tion had the right to bind succeeding generations because ‘‘the earth belongs 
to the living and not to the dead’’) ;!7! that Parliament could increase its amend- 
ing power by amending Art. 36812; that the doctrine of essential features of 
the Constitution could not be accepted!?; that no distinction could be made 
between fundamental rights and the core of fundamental rights!4. It is not 
surprising therefore that Khanna J. joinéd Ray. J. and ‘five other judges in 
the following :—He held the 24th Amendment valid without reading it down 


"159 (1985) Irish. Reports 170. 

180 (°’73) A. SC. . 1869-70. Khanna J. quoted the opinion of A.B. Keith that the judg- 
ment of Chief Justice ennedy was wrong. F 

161 ibid. p. 1871. ‘ 162 ibid. p. 1872. 

168 ibid. pp. 1872-78. -164 ibid. p. 1881. 

165 Para. 48 (i) and (ii) above. : ` 

166 Pars. 48 Dr m and Para. 49 (a), (b) and (c) above. 
- 167 Para. 49 (D) a Mathew J. has given a long and stimulating discussion on natural 
rights which represents an ‘an individual view: ('78) A. Sc Pe 1988-1947. However, he followed 

up the discussion byi saying “I have tried like Jacob of the Old ‘Testament; to wrestle all night with 

the angel,namely, the taor, of implied limitations upon the power of amendment. I have yet 
to learn from what source the limitation arises.” : ibid. p. 1947. 

168 Para. 48 (iii) above. 

169 Para. 48 foe above. 

170 Para. 48 (v) above. y S 

171 (’73) A. SC. at p. 1850. Khanna J. added that Jefferson’s Serni had been 
quoted in the Constituent Assembly: C.A.D. Vol, X, p. 975. 

172 Para. 49 (i) above. 

178- Para. 49 (g) aboye. ._ > z 

174 Para. 49 (h) above., = .. . . Se eg ke 
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as the six judges had done. He held the 25th Amendment valid in so far as 
it amended Art. 31(2) and also when it inserted a new sub-clause (2-B). He 
held that the substitution of “amount’’ for -‘‘compensation’’ in Art. 31(2) 
was meant to get over the construction put by the Supreme Court on ‘‘com- 
pensation’’, namely, ‘‘equivalent or full indemnification’’: 


‘In substituting the word ‘amount’ for ‘compensation’ the Amendment has sought to en- 
sure that the amount determined for acquisition or requisition of property need not be just equit 
valent or full indemnification and may be, if the.legislature so chooses, plainly inadequate. I- 
is not necessary to further dilate upon this aspect because whatever may bethe connotation of 
the word ‘amount’, it would not affect the validity of the amendment made in art. 81 (2).’275 


He held that sub-cl. (2-B) was valid. It merely sought to overcome the de- 
cision in the Bank Nationalization Case”, which overruled the view that 
Art. 19(7)(f) and Art. 31(2) were mutually exclusive, thus resolving the 
conflict of views between two lines of Supreme Court decisions in favour of 
the view which was overruled. He held Art. 31C (except the conclusive de- 
claration clause) valid, because, 


(1) Article 81A which had been inserted by the 1st Amendment had been held valid in 1951; 
its validity could not be questioned because of the doctrine of stare decisis.17" 

(2) But for the difference in subjects, the language of the first clauses of Arts. 81A and 81C 
is identical. If Art. 31A is valid, Art. 831C could not be invaljd.1”* Article 81C was essentially 
an extension of the principle accepted in Art, 814.19 

(8) In making laws covered by the first part of Art. 81C, the State would be discharging its 
duty of implementing the Directive Principles of State Policy contained in Art. 89 (1) (b) and (o) 
which Principles are fundamental in the governance of our country. 


Again Khanna J. held the 29th Amendment valid unconditionally, and not 
like the six judges who reserved the right to scrutinize the validity of the 
Acts included in Sch. IX when the question of their validity was raised.18! 
51. If Khanna J. went all this way. with Ray J. and five other judges, 
how has it come about that he diverged sharply from them and spoke of the 
basic structure or framework of the Constitution? It is respectfully submit- 
ted that his intelligible dislike of the conclusive declaration clause of Art. 31C 
is responsible for his adopting a line of reasoning which, as will be shown 
later, directly contradicts all that he had convincingly demonstrated in the 
main body of his judgment. His reservation is an illustration of the old 
maxim that ‘‘hard cases make bad law.” We will state, first, his reasons for 
holding the conclusive declaration clause invalid; secondly, that he could not 
have reached that conclusion without the reservation which he made; thirdly, 
that the reservation contradicts the basic principles he laid down in the main 
body of his judgment; fourthly, that the implications which he read into the 
word ‘‘amendment’’ are based on a clear misapprehension of the nature of ‘a 
Constitution; fifthly, that there is really no common ground between him and 
the six judges who appear to agree with him, but who use words and phrases 
which he has rejected; and finally, that he, like them, has made use of ‘‘his« 
tory’’ which is neither accurate nor permissible as an aid to construction. 

175 (78) A. SC. p. 1892. 

176 R. C. Cooper v. Union of India, [1970] 8 S.C.R. 380. 

177 Khanna J. did not mention that Golak Nath had held Art. 81A valid for all time on the 
theory of prospective overruling. Nor did he mention that at first Counsel for the petitioner 
conceded that Art. 8LA introduced by the First Amendment was justified as carrying out the 
intention of the framers; but on the Attorney-General intervening to say‘ that then Golak Nath 


was wrongly decided, Counsel withdrew the word ‘‘concede”’ and said He would argue | on the as- 
sumption that Art. 831A was justified. 


178 = ('78) A. SC. 1895. J. relied upon the observations of Brandeis J. in Lesser v. 
Garnet, 66 L, ed. 505. : 

179 (78) A. SC. 1884. yee: % 

180 ibid. 


181 (°78) A. SC, at p. 1566 (conclusion h) per Sikri C. J.; at p. 1610 (conclusion 7) per. Shelat 
J.; at p. 1049 (conclusion 8) per Hegde J.; at p. 1777 (conclusion 4 "per Reddy. J, ` 
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52. The formal reasons which he gave for holding that the conclusive de- 
claration clause is liable to be quashed are set out below: 


“(1) It gives a carte blanche to the Legislature to make any law violative of Arts. 14, 16 
and 31 and make it immune from attack by inserting the requisite declaration. Art, 81-C taken 
along with its second part gives in effect the power to the Legislature, including a State Legisla- 
ture, to amend the Constitution. 

(2) The Legislature has been made the final authority to decide asto whether the law made 
by it is for the objects mentioned in Art. 31-C. The vice of second part of Art. 81-C lies in the 
fact that even if the law enacted is not for the object mentiored in Art, 81-C, the declaration made 
by the Legislature precludes a party from showing that the law is not for ihat object and prevents 
a Court from going into the question as to whether the law enacted is really for that object, The 
exclusion by the Legislature, including a State Legislature, of even that limited judicial review 
strikes at the basic structure of the Constitution. The second part of Ari. 310 goes beyond the 
permissible limit of what constitutes amendment under Art. 868.18 (italics supplied). 


But the hidden well-spring of his conclusion, the one which kept appearing 
from time to time in oral arguments, does not appear in the formal reasons. 
However, it is set out in a passage which must be read, but is too long to 
quote.83 Briefly put, it comes to this: Under the cloak of implementing 
directives of State Policy, and shielded by the conclusive declaration clause, 
a State might discriminate against the residents of other States. This 
would provoke reprisals, giving rise to ‘‘divisive tendencies’’ which would 
sow ‘‘the dangerous seeds of national disintegration’’.. It is not surprising 
that these fears are not embodied in the formal reasons for invalidating the 
conclusive declaration clause, because he had rightly rejected the argument 
of fear and the argument based on an abuse of power.’ 

53. Before analysing the formal reasons set out in para. 52 above, it would 
be convenient to deal with Khanna J.’s reservation that the amending power 
does not extend to altering the basic structure or framework of the Constitu- 
tion. In other words, some parts of the Constitution are unamendable by any 
legal means: we are back to the rock of unamendable provisions of the Cons- 
titution on which Golak Nath foundered. Khanna J. realized this contradic- 
tion at the heart of his judgment. And he gave the following explanation: 

“Tt is, no doubt, true that the effect of the above conclusion at which I have arrived is that 
there would be no provision in the constitution giving authority for drafting a new and radically 
different constitution with different basic structure or framework. This fact, in my opinion, 
would not show that our Constitution has a lacuna and is not a perfect or a complete organic in- 
strument, for it is not necessary that a constitution must contain a provision for its abrogation 
and replacement by an entirely new and different constitution. The people in the final analysis 
are the ultimate sovereign and if they decide to have an entirely new constitution, they would not 
need the authority of the existing constitution for this purpose.”'** (italics supplied). 


It is respectfully submitted that the explanation offered is untenable, first, 
because as Khanna J. said it is not permissible to resort to a method of amend- 
ing the Constitution other than that provided by the Constitution,!®? and 
therefore the people cannot legally repeal the existing constitution and enact 
& new one. Secondly, no one has pointed out more convincingly the chaotic 
consequences of an unamendable Constitution which could only be changed by 
extra-constitutional methods like revolution. The shades of Jefferson!® and 
Thomas Paine } are invoked by Khanna J. in vain if they vanish at the 


182 ibid. p. 1903, 

188 ibid. pp. 1895-8. 184 ibid. 

185 Para. 48 (xii) above. 

186 (’78) A. SC. p. 1861. 

187 Para. 48 (xi) above. 188 (°78) A. SC. p. 1850. 

189 Khanna J. quoted a passage which contains the following words: “The vanity and 
presumption of governing beyond the grave is the most ridiculous and insolent of all tyrannies. 

has no property in man, neither has any generation property in the generations which fol- 

low”, (italics supplied). 
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touch of the conclusive declaration clause of Art. 31C. Finally, Khanna J. 
did not follow the principle he had laid down that if two constructions are 
possible that which would avoid chaotic consequences should be preferred.!® 
That another construction of the amending power is possible is clear from 
the fact that Ray J. and five other judges have adopted it. It is respectfully 
submitted that his reservation runs directly counter to the principles on 
which he had upheld the validity of all the impugned Amendments except the 
conclusive declaration clause. 

54. Further, his reservation proceeds on a misconception of the nature 
of a Constitution; and in speaking of its ‘‘basic structure or framework’’ he 
has introduced nebulous and uncertain concepts, contrary to his own obser- 
vations that the framers of the Constitution had done their best to avoid un- 
certainties by making the provisions of the Constitution ‘‘definite and pre- 
cise”. 9! That his concept of ‘‘structure or frame-work’’ is indefinite and 
imprecise is demonstrated by the fact that the six judges who agree with 
Khanna J. in holding the conclusive declaration clause invalid agree with him 
in little else. We will set out the findings of Khanna J. and the six judges 
to show the gap dividing him from them. 


55. The 24th Amendment: 
(A) Khanna J. :— 


“The Constitution (Twenty-fourth Amendment) Act does not suffer from any infirmity 
and as such is valid,’ 


(B) Sikri C.J. :— 
“The expression ‘amendment of this Constitution’ does not enable Parliament to abrogate 
or take away fundamental rights or to completely change the fundamental features of the Con- 
stitution so as to destroy its identity. Within these limits Parliament can amend every article. 


The Constitution (Twenty-fourth Amendment) Act, 1971, as interpretcd by me, has been 
validly enacted”’.18 


(C) Shelat and Grover JJ.:— 


“The entire discussion from the point of view of the meaning of the expression ‘amendment’ 
as employed in Article 868 and the limitations which arise by implications leads to the result that 
the amending power under Art. 868 is neither narrow nor unlimited. On the footing on which 
we have proceeded the validity of the 24th Amendment can be sustained if Article 868; as it 
originally stood and after the amendment, is read in the way we have read it. The insertion of 
Art, 18 (4) and 868 (8) and the other amendments made will not affect the result, namely, that 
the power in Article 868 is wide enough to permit amendment of each and every Article of the 
Constitution by way of addition, variation or repeal so long as its basic elements are not abrogated 
or denuded of their identity.” ` 


(D) Hegde and Mukherjea JJ. :— i 


“Though the power to amend the Constitution under Art. 868 is a very wide power, it does 
not yet include the power to destroy or emasculate the basic elements or the fundamental features 
of the Constitution. 

The 24th Amendment Act did not enlarge the amending power ofthe Parliament, It merely 
made explicit what was implicit in the original Article. Hence it is valid." 


(E) Reddy J. :— 


“Twenty-fourth Amendment: The word ‘amendment’ in Art. 868 does not include repeal. 
Parliament could amend Art. 868 and Art. 18 and also all the fundamental rights and though 
the power of amendment is wide, it is not wide enough to totally abrogate or emasculate or da- 


190 Para. 48 (v) above. 

191 Para, 49 (a) and (0) above. 
192 (°78) A. SC. p. 1904. 

198 ibid. pp. 1565-66. 

194 ibid. pp. 1603-04. 

195 ibid. p. 1648. 
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mage any of the fundamental rights or the essential elements in the basic structure of the Con- 
stitution or of destroying the identity of the Constitution, Within these limits, Parliament can 
amend every article of the Constitution. Parliament cannot under Art. 868 expand its power of 
amendment go as to confer on itself the power to repeal, abrogate the Constitution or damage, 
emasculate or destroy any of the fundamental rights or essential elements of the basic structure 
ofthe Constitution or of destroying the identity of the Constitution, and on the construction 
placed by me, the Twenty-fourth Amendment is valid, for it has not changed the nature and 
scope of the amending power as it existed before the Amendment, ”196 


Khanna J. held, as we have seen, that ‘‘the argument that Parliament cannot 
by amendment enlarge its own powers is untenable’’%7 (italics supplied). 
Sikri C.J.18, Hegde and Mukherjea JJ.1% and Reddy J.2 held that the power 
of amendment cannot be enlarged; and we have seen that Shelat J. raised 
the question but did not directly answer it.! 


' 66. The 25th nite 


_'(A) Khanna J.: 
\ (xii) The amendment made in Art. 31 by the...25th Amendment. «is valid”: 
“(xiii) The first part of Art. 81C introduced by the 25th Amendment...is valid’! 


It should be mentioned that these findings must be read with the following 
conclusion : 


“(vii Right to property does not pertain to basic structure or framework of the Consti- 
tition, 303 


(B) Sikri C.J. :— 


“(f) Sec, 2 of the...25th Amendment Act as interpreted by me is valid”, a03 (italics 

supplied). Section 8 of the 25th Amendment Act is invalid because : 

UY have already held that Parliament cannot under Art. 868 abrogate...fundamental rights, 
Parliament equally cannot enable the legislatures to abrogate them. This provision thus 
enables legislatures to abrogate fundamental rights and therefore must be declared unconstitu- 
tional;’’*°4 and because, ‘it delegates power to legislatures to amend the Constitution”, 305 


(C) Shelat and Grover JJ.: 


“8. Clause (2) of Art. 81, as substituted by Sec. 2 of the 25th Amendment, does not abro- 
gate any basic element of the Constitution nor does it denude it of its identity because (of the 
four reasons given in the judgment), ”1% 


“4, As regards clause (2-B) inserted in Article 81 which makes Article 19 (1) (f) inappli- 
cable, there.is no reason to suppose that for determination of the amount on the principles laid 
down in the law any such procedure wil] be provided which will be unreasonable or opposed to the 
rules of natural justice.’°* 


“6 The validity of Section 8 of the 25th Amendment which introduced Article 81-C in the 
Constitution cannot be sustained because the said Article suffers from two vices. The first is 
that it enables abrogation of the basic elements of thé Constitution inasmuch as the fundamental 
rights contained in Articles 14, 19 and 81 can be completely taken away and, secondly, the power 
of amendment contained in Article 868 is of a special nature which has been exclusively conferred 
on Parliament and can be exercised only in the manner laid down in that Article. The same 
could not be delegated “to any other legislature in the country. Section 8, therefore, must be 
declared to be unconstitutional and invalid.” 


+E ibid. p. 1778. 
Se pa N SC. p. 1881; see para. 49 (1) above. 

ing . 42 above, where passages from the judgment of Sikri C. J. are set out which 
show that the pon power of Amendment cannot be increased. 
~ 199 “Ifthe power conferred on Parliament to amend the Constitution under Art. 368 as it 
stood originally is a limited power, as we think it is, Parliament cannot enlarge the scope of that 
power—see (the three cases cited)”. (italics supplied) (78) A. SC. p. 1681. 

200 ibid. p. 1776. 

201 See para. 48 above. 

202 ibid. p. 1904. l 

208 ibid. p. 1566. 204 ibid. p. 1559. 

205 ibid. p. 1866. 206 ibid. p. 1610. 
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(D) Hegde and Mukherjea JJ. :— 


“(4) The newly substituted Art. 81 (2) does not destroy the right of property (because of the 
five reasons given in the judgment putting their construction on the new article); 

(5) Clause (2b) of the 25th Amendment which incorporated Art. 81 (2-B)is also valid as ¢ 
did not damage or desiroy any essential features of the Constitution. 

(7) Clause (8) of the 25th Amendment Act which introduced into the Constitution Art: 
81-C is invalid for two reasons i.e., (1)it was beyond the amending power of the Parliament in so 
far as the amendment in question permits destruction of several basic elements or fundamental fea- 
tures of the Constitution and (2) it empowers the Parliament and the State Legislatures to pro tanto 
amend certain human freedoms guaranteed to the citizens by the exercise of their ordinary legis- 
lative power”’.?°7 (italics supplied). 

(E) Reddy J. :— ; 

“Therefore, in the view taken, and for the reason set out in this judgment, Sec, 2 of the 26th 
Amendment is valid,.’’2% F 

“Section 3 of the Twenty-fifth Amendment: New Art. 81-C is only valid if the words 
‘inconsistent with or takes away or’, the words ‘Art. 14’ and the declaration portion, ‘and no law: 
containing a declaration that it is for giving effect to such policy shall Le called in question in any. 
Court on the ground that it does not give effect to such policy’, are severed, asin my view they 
are severable. What remains after severing can be operative and effective on the interpretation 
given by mc as to the applicability of Arts 19 and 81, s0 as to enable Jaws made under Art. 81-C 
to further the directives enshrined in Art. 89 (b) and(c). Inthe result on the construction of Art. 
81-C, afler sovering the| portions indicated above, I hold Section 8 of the Twenty-fifth 
Amendment valid,’’28 


57. The 29th Amendment: 
(A) Khanna J.: 
“(xv) The...20th Amendment doss not suffer from any infirmity and gs such is valid,” 


(B) Sikri C.J. :— 


“The Constitution (Twenty-Ninth Amendment) Act, 1971 is ineffective to protect the im- 
pugned Acts tf they abrogate or take away fundamental rights. The Constitution Bench will de- 
cide whether the impugned Acts take away fundamental rights or only abridge them and in the 
latter case whether they effect reasonable abridgments in the public interest."™° {italics Supplied). 


(C) Shelat and Grover JJ. :— 


“The 20th Amendment is valid. However, the question whether the Acts included in the 
Ninth Schedule by that amendment or any provision of those Acts abrogates any of the basic ele- 
ments of tha constitutional structure or denudes them of their identity will have to be examined 
when the validity of those Acts comes up for consideration.”"*™ (italics supplicd). ` 


(D) Hegde and Mukherjea JJ. :— 

“The 20th Amendment Act is valid but whether the Acts which were brought into the [Xth 
Schedule by that Amendment or any provision in any of them abrogate any of the basic elemenis 
or essential features of the Constitution will have to be examined when the validity of those ae 
ís gone into”.™3 (italics supplied). 

(E) Reddy J.:— 

‘The contention that Arts. 81-A and 81-B are interconnected is unacceptable and is rejected. 
The Constitution (Twenty-ninth) Amendment is valid, but whether any of the Acts included 
thereby in Sch. IX abrogate, emasculate, damage or destroy any of the fundamental rights in Part 
LI or the basic clements or essential features of the Constitution will have to be examined when 
the validity of those Acts is challenged.”*? (italics supplied). 


58. We have set out in detail the conclusions of Khanna J. on the one 
hand, and the six judges on the other, in paras. 55 to’57 above because they 


207 ibid. pp. 1648-49 208 ibid. p. 1777. 
209 ibid. p. 1904. 210 ibid. p. 1566. 
211 ibid. p. 1610, 

212 ibid. p. 1649. 218 ibid. p. 1777. 
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establish, as will be seen from para. 59 below, that there is an unbridgeable 
gap between the concepts and lines of reasoning of Khanna J. and the six 
judges. For, though in the summary signed by 9 out of 13 judges the six 
judges adopt Khanna J.’s phrase ‘‘basic structure or framework of the Cons- 
titution”, their judgments use very different concepts and they do not use 
the phrase in the sense in which Khanna J. uses it. Secondly, the six judges 
and Khanna J. are in total disagreement as to what is the basic structure or 
framework of the Constitution in relation to the only question which was 
directly in issue before them—the validity of the 24th, the 25th and the 29th 
Amendments. 


59. The following conclusions emerge from the findings and conclusions 
set out in paras. 55 to 57 above: $ 

(a) Khanna J. affirmed the validity of the 24th Amendment unconditionally. It 
would follow that the 24th Amendment did not affect the frame-work or structure 
of our Constitution. In this connection it is necessary to observe that Khanna J. had held that 
“the argument that Parliament cannot by amendment enlarge iis own powers is untenable” ™4 The 
petitioners had argued that the 24th Amendment must be read down, because if it was construed 
as increasing the amending power of Parliament it would be void.” Sikri C. J., Hegde and Mukher- 
jea JJ. and Reddy J. read the 24th Amendment down because Parliament could not increase its 
amending power by amending Art. 368. 

(b) Khanna J. held s. 2 of the 25th Amendment Act unconditionally valid; he held that 
whatever may be the meaning to be given to the word ‘‘amount’’ in the new Art. 81 (2) “i would 
not affect the validity of the amendment”: see para. 50 above. He held Art. 31 (2-8) valid, be- 
cause it resolved a conflict between two lines of Supreme Court judgments in favour of the view 
that Arts. 19 (7) (f) and Art. 31 (2) are mutually exclusive (so far as acquisition and requisition 
are concerned) : see para. 50 above. Sikri C. J., Shelat and Grover JJ., Hegde and Mukherjea 
JJ. and Reddy J. held them valid as interpreted by them and would have held the amendments 
void if their interpretation was not put on the words. The conflict with Khanna J. is so clear 
that it needs no further comment. 

(ce) Article 81C contained a crucial amendment before the Court. Article 81C is divided 
into two parts: in the first part for the first time an Amendment of the Constitution eapressly 
gave'priority to the Directive Principles of State Polley (“Directive Principles’”)—which are de- 
clared to be non-justiciable (Art. 87)—over fundamental rights which are justiciable. Arti- 
cle 31C protects a law giving effect to the policy of the State towards securing the principles men- 
tioned in Art. 89 (b) and (c)™* from challenge under Arts. 14,19 and 81. Khanna J. held that the 
first part of Art. 31C was valid. 


On this part of the case, his judgment requires close study because Directive 
Principles, which are intimately connected with the first part of art. 810, 
are dealt with in connection with the argument that having regard to the 
objectives set out in the Preamble the amending power must be narrowly con- 
strued, After setting out the Preamble, Khanna J. observed that the very 
first objective, ‘‘Justice, social, economic and political’? was to be found in 
Art. 38 which provides that f 

‘The State shall strive to promote the welfare of the people by securing and protecting as 
effectively as it may a social order in which justice, social, economic and political, shall inform 
all the institutions of the national life”. 


Secondly, Khanna J. described the shift in the concept of equality from poli- 
tical to social equality; a shift. which is best described as a shift from the 
policy of laissez faire to the policy of the welfare state2!7 After quoting 


214 ibid. p. 1881; see para.49 (i) above. 

215 See para. 55 above; see also paras. 42 and 48. 

216 Art. 89: ‘‘(b) that the ownership and control of the material resources of the commu- 
nity are so distributed as best to subserve the common good; (c) that the operation of the econo- 
mic system does not result in the concentration of wealth and means of production to the com- 
mon detriment.” 

217 (°78) A. SC. p. 1877. 
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Harold Laski,#!8 Roscoe Pound?!’ and Friedman, in support of the above 
shift, Khanna J. said: 


“With a view to bring about economic regeneration, the state devises various methods and 
puts into operation certain socio-economic measures. Some of the methods devised and meas- 
ures put into operation may impinge upon the property rights of individuals. The Courts may 
sometimes be sceptical about the wisdom behind those methods and measures, but that would 
be an altogether extraneous consideration in determining the validity of those methods and mea- 
sures. We need not dilate further upon this aspect because we are only concerned with the im- 
pact of the Preamble. In this respect I find that although it gives a prominent place to securing 
the objective of social, economie and political justice to the citizens, there is nothing tn tt which 
gives primacy to claims of individual right to property over the claims of social, economic and poli- 
tical justice. There is, as a matter of fact, no clause or indicasion in the Preamble which siands in 
the way of abridgement of right to property for securing social, economic and political justice. 
Indeed, the dignity of the individual upon which also the Preamble has laid stress, can only be 
assured by securing the objective of social, economic and political justice.” (italics supplied). 


Again, after referring to the Congress Resolutions of 1929, and 1931, the Ob- 
jectives Resolution moved by Pandit Nehru in the Constituent Assembly on 
December 18, 1946, after quoting Granville Austin on the Indian Constitu- 
tion, the observations of Shri K. Santhanam on “‘ three revolutions” and Pan- 
dit Nehru’s specch on the 4th Amendment,™* Khanna J. observed: 


“It cannot, therefore, be said that the stress in the impugned amendments to the Constitu- 
tion upon changing the economio structure by narrowing the gap between the rich and the poor 
is arecent phenomenon. On the contrary, the above material shows that this has been the 
objective of the national leaders since before the dawn of independence, and was one of the under- 
lying reasons for the First and Fourth Amendments of the Constitution. The material further 
indicates that the approach adopted was that there should be no reluctance to abridge or regulate the 
fundamental right to property if it was felt necessary to do so for changing the economic struciure 
and to attain the objectives contained in the Directive Principles." 

“So far as the question is concerned as to whether the right to property can be said to pertain 
to basic structure or framework of the Constitution, the answer, in my opinion, should plainly be 
in the negative. Basic struciure or framework indicates the broad outlines of the Constitulton, while 
the right to property is a matter of detail. It is apparent from what has been discussed above that 
the approach of the framers of the Constitution was to subordinate the individual right to pro- 
perty to the social good. Property right has also been changing from time to time.” (italics 
supplied). 


Khanna J. rejected the distinction which the six judges had made between 
Art. 31A and Art. 31C for reasons set out in (1) to (3) in para. 50 above. It 
is possible to take the view that he rested his finding on the first part of 
Art. 31C on stare decisis; but that is not a correct view to take. ‘His discus- 
sion about the right to property vis-a-vis Directive Principles; his finding that 
the right to property was not a part of the basic structure or framework of 
our Constitution; his finding that in making laws under Art. 31C the State 
would be discharging its duty to implement Directive Principles which are 
fundamental in the governance of our country all show that he upheld Art. 31C 
on its merits, as not affecting the basie structure or framework of the Con- 
stitution. To five out of six judges Art. 31C is void, because according to Sikri 
C.J. it enables the Legislatures to abrogate fundamental rights and Parlia- 
ment itself cannot abrogate fundamental rights [para. 56(B) above]; because 
according to Shelat and Grover JJ., “it enables abrogation of the basic ele- 
ments of the Constitution...as the fundamental rights conferred by Arts. 14, 
19 and 31 can be completely taken away” [para. 56 (e) above]; because 

218 ibid. pp. 1877-78 (the quotations are from Laski’s article in the Encyclopedia of Social 
Sciences, Vol. IX, p. 445, and from Grammer of Politics, p. 99). 

219 Jurisprudence, Vol. 1, p. 484. 220 Legal Theory, 5th ed. p. 406. 
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according to Hegde and Mukherjea JJ. the amendment permits the destruc- 
tion of several baste elements or fundamental features of the Constitution. 
The view of Reddy J. is peculiar to himself and need not trouble us here. The 
above discussion shows that radical and fundamental differences divide Khanna 
J. from Sikri C.J.; Shelat and Grover JJ., and Hegde and Mukherjea JJ. 
Khanna J. in upholding the first part of ‘Art, 31C valid clearly put that part 
outside his reservation that the amending power does not extend to the struc- 
ture or framework of the Constitution. Rights to property are not a part of 
the framework or structure of the Constitution. To implement the Direc- 
tive Principles by laws which override individual rights under Arts. 14, 19 
and 31 does not alter the basic structure of our Constitution. Directive Princi- 
ples which secure justice social, economie and political represent the goals of 
our Constitution. The means to reach this goal is to be found in laws which 
implement those Directive Principles, even if it involves overriding individual 
rights. To the five judges fundamental rights cannot be abrogated by Parlia- 
ment; they are basic elements of the Constitution, or basic elements or funda- 
mental features of the Constitution. The right of property under Art. 
19(1) (f) and the rights on acquisition of property must therefore be basic ele- 
ments and/or fundamental features of the Constitution. For Hegde and Muk- 
herjea JJ., 

“The Directives lay down the end to be achieved; and Part ILI prescribes the means through 
which the goal] is to be reached. Our Constitution does not subscribe to the theory that the end 
justifies the means.” H 


The differences between Khanna J. on Art 31C (first part) are final and irre- 
concilable. His view on this part of Art. 31C are in broad agreement with 
those of the six judges who have held that whole Art. 31C valid. 


(a) We will consider the second part of Art. 81-C after we have considered the 29th Amend- 
ment. 

(e) In upholding the validity of the 29th Amendment unconditionally, Khanna J. has dis- 
countenanced the theory of ‘Constitution breaking laws”, as Art. 81B was described in argu- 
ment atthe Bar. The protection of the two Kerala Acts by the 29th Amendment from challenge 
under the whole of Part LII does not violate the basic structure or framework of the Constitution, 
To the six judges Art, 81-B and Sch, [X are valid only conditionally: the validity of the two 
Kerala Acta is to be determined by deciding if they abrogate or take away fundamental rights... 
or only reasonably abridge them in the public interest [per Sikri C. J., para. 57 (B) above]; or by 
deciding whether those Acts abrogate any basic elements of the Constitutional siructure or denudes 
them of their identity [per Shelat and Grover JJ., para. 57 (C) above]; or by deciding whether 
those Actsor any provision in them abrogate any of the basic elemenis or essential features of the 
Constitution [ per Hegde and Mukherjea JJ., para. 57 (D) above ] or by deciding whether those 
Acts abrogate, emasculate, damage or destroy any of the fundamental rights...or the basic elem- 
ents or essential features of the Constitution [per Reddy J., para. 57 (E) above]. Here 
again, the difference between Khanna J. and the six judges is fundamental and complete. 


60. We must now consider the second part of Art 31C which Khanna J. 
struck down. It provided: 


“and no law containing a declaration that it is for giving effect to such policy shall be called 
in question on the ground that it does not give effect to such policy.” 


Jt is clear from Khanna J.’s judgment that he considered this provision as 
severable. We have set out in para. 52 above his reasons for holding this 
part void: According to him, 

“the exclusion by the Legislature, including State Legislatures, of even that limited judicial 
review (that is, the power to decide whether the Jaw enacted was really for that object) strikes at 
the baste structure of the Constitution. The second part of Art. 81C goes beyond the permissible 
limit of what constitutes amendment under Art, 868”: [see para. 52 (2) above]. (italics sup- 
plied). 

224 ibid. p. 1641, 
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It would be both correct and convenient to describe the first part of Art. 31C 
as dealing with the substantive part of the law enacted under its provisions 
and protected from challenge under Arts. 14, 19 and 31, and to describe the 
second part as ‘‘procedural’’ or as providing conclusive proof of what is stated 
in the declaration. It is clear from the passages set out in para. 56 (B), (C) 
and (D) above that five out of the six judges, namely, Sikri C.J.; Shelat and 
Grover JJ. and Hegde and Mukherjea JJ. struck down Art. 31C as a whole. 
because it abrogated fundamental rights. According to these judges the vice 
of Art. 31C is in the first part itself. No doubt they refer to the conclusive 
declaration clause to further strengthen the conclusion they had independent- 
ly reached, If this were not so, they would have joined Khanna J. in up- 
holding the first part and striking down the severable second part. It may 
be added that after re-writing the first part of Art. 31C by judicial 
interpretation, including deletion of Art. 14, Reddy J. held it valid; but he 
joined Khanna J. in striking down the second part for the reasons which 
Khanna J. had given.?5 For the five judges, since the substantive part of 
Art. 81C was void as violating fundamental rights, the procedural part fell 
with it. It is clear therefore that in striking down the second part of 
Art. 31C Khanna J. used the words ‘‘basic structure or framework of the 
Constitution” to refer to the exclusion, by that part of even a limited judi- 
cial review. The language used by the five judges in striking down Art. 31C 
is very different. Sikri C.J. put it squarely on fundamental rights [para. 66 
(B) above]; Shelat and Grover JJ. on the abrogation of ‘‘bastce elements of 
the Constitution’’ by which they meant that under Art. 31C ‘‘the fundamen- 
tal rights contained in Arts. 14, 19 and 31 may be completely taken away” 
[para. 56 (C) above]; Hegde and Mukherjea JJ. on the destruction of ‘‘seve- 
ral basic elements or fundamental features of the Constitution’’ by which they 
meant the abrogation of “certain human freedoms guaranteed to the citizens’’ 
[para. 56(D) above]. It is submitted, first, that the ‘‘basic structure and 
framework” of the Constitution is not the same thing as ‘‘the basic elements’’ 
of the Constitution or as ‘‘the basic elements and features of the Constitution”, 
The fact that in item (2) of the summary (see para. 2 above) these judges 
say that ‘‘Art. 368 does not enable Parliament to alter the basic structure or 
framework of the Constitution’’ cannot alter the fact that a careful study and 
analysis of the judgments in the present case—a work not of days but of 
weeks~6—show that a majority of judges did not hold that under Art. 868 
the ‘‘basic structure or framework’’ of the Constitution cannot be altered. 
In any event, on the only question which fell for actual decision, namely, the 
validity of the 24th, the 25th and the 29th Amendments, Khanna J. agreed 
with Ray J. and five other judges in upholding the validity of the 24th, the 
25th and the 29th Amendments (except as to the second part of Art. 31C) 
contrary to the view of the six judges, who held Art. 31C (part of the 25th 
Amendment) void, and held the 24th, the 25th (part) and the 29th Amend- 
ments valid, conditionally. Again, Khanna J.’s views on the right to pro- 
perty, and the relation of the Directive Principles to fundamental rights stand 
repudiated in the judgments of the six judges. Even assuming that the five 
judges used the concept of the ‘‘basic structure or framework” when dealing 
with Art. 31C they and Khanna J. did not use the words in the same sense 
in deciding the matter in issue before them: the structure or framework of 
which he spoke referred to the exclusion of even a limited judicial review. 
The structure or framework meant to the five out of six judges the abrogation 
of fundamental rights. This detailed analysis has been given, because before 
examining the soundness of Khanna J.’s finding on the second part of Art. 31C 
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it is necessary to consider whether any ratio, or binding conclusion emerges 
from the findings of the 13 judges on Art. 31C. 
` 61. In Tribhovandas v. Ratilal 7 our Supreme Court observed: 


_ “Precedents which enunciate rules of law form the foundation of administration of justice 
under our system”. 238 (italics supplied). 

Article 141 gives constitutional recognition to this theory of precedents by 
making the law declared by the Supreme Court binding on all Courts in 
India. The most frequently expressed theory of precedents is the one to 
which Shelat J. gave expression in Shama Rao v. Pondicherry®: 


“It is trite to say that a decision is binding not because of tis conclusions but in regard to ita 
underlying ratio and the principles laid down therein.”™° (italics supplied). 
If this statement of the law is correct then there is no ratio binding on any 
Court with reference to the second part of Art. 31C. The result of the 11 
judgments on Art. 31G can be stated thus: 


(a) Six judges (Ray, Palekar, Mathew, Beg, Dwivedi and Chandrachud JJ.) hold Art. 81C 
valid in itsentirety, and principles binding on a Court emerge from their judgments. Five judges 
(Sikri C J., Shelat and Grover JJ., and Hegde and Mukherjea JJ.) hold Art. 81C void in its 
entirety, and principles binding on a Court emerge from their judgments, Therefore on Art. 
81C in its entirety there is a majority of 6 to 5 in favour of its validity. 

(b) The question of severability was not argued at the Bar. As Reddy J. put it, “Nor when 
the question of severability of the declaration portion was mooted on several occasions during 
the arguments was any submission made by either party as to whether such a severance js, 
or is not possible. In the circumstances, the Court is left to examine and consider what is the 
correct position...” As to Ray J. and the five other judges, the question of severability did not 
arise because they held Art. 81C valid asa whole. For the 5 judges, who held Art. 81C void as 
a whole, the question did arisc, at any rate in view of the judgmentsof Reddy J. and Khanna J. 
The judgments of five judges impliedly hold that Art. 81C is inseverable. Therefore either there 
is no majority for severability, or such majority as there is, sub silentio is against severability, 

(o) One judge, Reddy J., held the first part of Art. 81C valid, first, by severing Art. 14 from 
It, then by restricting it by judicial interpretation. As this view is taken by no other judge and 
is contrary to that taken by Ray J. and five other judges and also to that taken by Sikri C. J. 
and four other judges it must he rejected. As regards Khanna J. his finding and reasoning on 
the first part of Art. 81C agree with Ray J. and 5 other judges, but they add nothing to it and the 
majority of 6 to 8 in favour of the validity of Art. 81C as a whole remains unaffected. As to 
the finding of invalidity of the second part of Art. 31C by severing them we have already dealt 
with the matter in (b) above. 

62. However, there is another view of the theory of precedents which has 
the high authority of the Privy Council and of our own Supreme Court. In 
Great Western Ry Co. v. Owners of s.s. Mostyn? Lord Dunedin said :— 


“Now, when any tribunal is bound by the judgment of another Court, either superior or co- 
ordinate, it is, of course, bound by the judgment itself. And if from the opinions delivered it ia 
clear—as is the case in most instances—what the ratio decidendi was which led to the judgment, 
then that ratio decidendi is also binding. But if it is not clear, then I do not think itis part of the 
tribunal’s duty to spell out with great difficulty a ratio decidendi in order to be bound by it’. 
In Maharashtra v. Madhav Rao, in rejecting the contention that Golak Nath 
‘was not binding on the Supreme Court as there was no majority for any par- 
ticular ratio, Sikri J. said: 

“We are however bound by the result arrived at by this Court and the result that the 17th 
Amendment (to the Constitution) is valid is binding on us”, 


227 (68) A. SC. 872, 228 ibid. p. 876. 
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Applying these principles, the result would be as follows:— 


(a) The judgment itself binds. That is to say, if the judgment either unanimously or by 
a majority arrives at a conclusion as in Golak Nath where 10 out of 11 judges held the Ist, the 4th, 
and the 17th Amendments valid, then ratio or no ratio, the Courts bound by that decision must 
hold those Amendments valid if the validity of those very Amendments is challenged. 

(b) Secondly, if there is no common ratio deducible from the judgments because the same 
conclusion is reached by applying different and even conflicting principles, the court 1 not obliged 
to spell out a ratio in order to be bound by it 

(c) In the present case there is a difficulty in finding out the conclusion send by the 
Court as regards Art. 831C. Only 11 out of 18 judges dealt with Art. 81C as a whole. Six judges 
reached the conclusion that the whole is valid; five judges reached the conclusion that the whole 
is void. Therefore on the whole of Art. 81C the majority conclusion is that it is valid. But 
it may be objected: Can the two other judges be left out? The answer would have to be that 
tbey did not deal with Art. 31C but severed it, and therefore their decision cannot form part of 
the conclusion on the whole of Art.81C. Further as the judgments of Ray J. and five other jud- 
ges read alongside of Khanna J.’s judgment show, to hold the first part of Art. 81C valid does not 
necessarily lead to the conclusion that the second part is void. Only one out of seven judges 
took the view that though the first part is valid the second part can be void. 

(a) Thirdly, a still different view may be taken, namely, that ‘‘the greaterincludes the less”. 
Tt may be said that if five judges hold the whole of Art. 81C void, and two judges hold a part of 
Art. 81C void, the conclusion is that 7: 6 Art, 81C, second part is void; and 7: 6 the first part of 
Art. 81C is unconditionally valid. But this conclusion is speculative and pre-supposes that if 
the five judges who held that Art. 81C void had held it valid, they would still have held the second 
part of Art. 81C void, and we have seen that there is a 8: 1 possibility against it (6 judges to 2). 

(e) The possible views which can be taken of the findings on Art, 31C have been set out above, 
It is respectfully submitted that the theory of precedents as laid down by the Supreme Court is in 
an unsatisfactory state. It is to be hoped that at the hearing of the petitions by the Corstitution 
Bench, an opportunity will be taken to give guidance and light on the correct theory of precedents 
which should be applied to solving the problem arising out of the varying judgments on Art. 81C. 


63. We must now consider the soundness of Khanna J.’s views about the 
basie structure and framework. We will ask, first, what part did ‘‘history’’ 
play in Khanna J.’s judgment and also in the judgments of the six judges? 
Secondly, was Khanna J. right in his concept of the basic Sacre and 
framework of our Constitution? 


64. It is believed that for the first time in the history of our nek 
Court an immense mass of political, juristic, philosophical and other theore- 
tical literature was cited before the Court™5, and the effect of this citation is 
reflected in all the judgments. Since Ray J. and five other judges, as also 
Khanna J., adhered to well settled principles of construction, it is difficult 
to say whether this was not the result of a feeling that judges must deal with 
every argument urged before them. It is submitted, that to rest judicial de- 
cisions on socio-economic or socio-political theories is contrary to well settled 
principles of construction™*; and that appeals to ‘‘history’’ in the sense of 
what the founding fathers thought, hoped for, feared and wished to achieve 
is impermissible in construing statutory or constitutional provisions.*7 It is 
respectfully submitted that appeals to history are perhaps the greatest single 
source of error in important judgments of our Supreme Court, and all the 
more so because the ‘‘history’’ appealed to is not the whole history.48 The 
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two following examples from the judgment of Khanna J. show that appeals 
to history can cause serious error. Both examples relate to his view that there 
is a limitation inherent in ‘‘amendment’’, namely, that the basic structure or 
framework cannot be changed by amendment. 


(a) Khanna J. quoted the following passage from Dr. Ambedkar’s speech to show that 
judicial review which is embodied, for example, in Art. 82, is a part of the basic structure of our 
Constitution. Dr. Ambedkar said: ‘If I was asked to name any particular article in this Con- 
stitution as the most important—an article without which this Constitution would be a nullity— 
I could not refer to any other article except thisone. It is the very soul of the Constitution and 
the very heart of it and I am glad that the House has realised its importance”. But Khanna J. 
did not quote a later part of the passage in which Dr. Ambedkar looked upon Art. 82 itself as 
subject to abrogation by a constitutional Amendment, though not by an ordinary law. Dr, Am- 
bedkar said : 

“Hereafter, it would not be possible for any Legislature to take away the writs which are 
mentioned in this Article. It is not that the Supreme Court is left to be invested with the power 
to issue these writs by a law to be made by the Legislature at its sweet will. The Constitution has 
invested the Supreme Court with these rights, and these writs could not be taken away unless and 
until the Constitution itself ts amended by means left open to the Legislature”.+° (italics supplied). 

(b) We have seen that in repelling the theory of implied limitations Khanna J. nghtly 
observed that amendment, which means change, is a word with a “wide and broad connotation”, 
and has ‘a wide amplitude”, [para. 48 (viii) above], and in interpreting the Constitution a con- 
struction most beneficial to the widest possible amplitude of tts powers must be adopted [para. 48 
(vii) above]. However, when it came to the implications inhering in the word ‘‘amendment” 
(in the context of our Constitution) namely, that the basic structure of our Constitution cannot 
be amended, he found the true meaning of amendment in— Pandit Nehru’s speech! Khanna J. 
‘said: ‘The connotation of the amendment of the Constitution was brought out clearly by Pt. 
Nehru in the course of his speech in support of the First Amendment wherein he said that a Con- 
stitution which is responsive to the people’s will, which is responsive to their ideas, in that it can 
be varied here and there, they will respect it all the more and they will not fight against, when we 
want to change it. Itis, therefore, plain that what Pt. Nehru contemplated by amendment 
was the varying of the Constitution ‘here and there” and not the elimination of its basic structure 
for that would necessarily result in the Constitution losing its identity”. {italics supplied). 
Pandit Nehru was not defining the scope of amendment under Art. 868. Indeed his speeches 
before the Constituent Assembly, extracts from which have been quoted by Dwivedi J., show 
that he envisaged the possiblity of a free India not being bound ‘‘by anything” done by the 
Constituent Assembly, and he said that a House elected by adult suffrage ‘‘should have an easy 
opportunity to make such changes as it wants to” (italics supplied). Andon the controversial 
Draft Art. 24 (now Art, 81) he said “‘...no judiciary can come inthe way. And if it comes in the 
way, ultimately the whole Constitution is a creature of Parliament’’.™® (italics supplied). It is 
respectfully submitted thatit is odd to find the meaning of‘‘amendment”’ in the speech of a great 
political leader and not in standard dictionaries (which give no such meaning); but it is odder still 
not to find the meaning in his speeches before the Constituent Assembly when the Constitution 
was being framed, instead of finding it in a speech after the Constitution had taken final shape. 

(c) Again, the Amendments, held valid by Khanna J., did not vary the Constitution ‘there 
and there” if by that is meant that amendments cannot effect a vital change. The first part of 
Art. 81-C did not vary the Constitution “here and there”, for in giving primacy to non-justiciable 
Directive Principles in Art. 89 (b) and (c) over justiciable fundamental rights conferred by Arts. 
14, 19 and 831, the Amendment effected a vital chage. And the same is true of the lst., and 
the 4th Amendments, Further, if amendment meant varying the Constitution “here avd there” 
it was unnecessary to invoke Jefferson and Thomas Paine; nor is this view of amendment con- 
sistent with the provisos (a) to (e) of Art. 868 which deal with matters of the greatest moment, 
and when proviso (¢) enables Parliament to inorease its power ofamendment, as Khanna J, rightly 
held. 
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(d) Considerations of space prevent a more detailed examination of Khanna J.’s view on 
implications arising from the meaning of the word ‘‘amendment”. But the discussion eo far 
enables us to submit that his view is unsound and untenable. First because the construction 
put on “amendment” by Khanna J. makes the Constitution legally unamendable in part, whereas 
the construction put by Ray J. and five other judges prevents “the chaotic consequences” of an 
unamendable Constitution. In such a situation, as we have seen, Khanna J. has rightly stated 
that the second alternative must be prefered; secondly, the word ‘amendment’ is incapable of 
bearing the meaning Kharna J. gave it in the context of the basic structure or framework as is 
clear from the meaning he gave to it in repelling the theory of implied limitations. Thirdly, 
the concept of ‘basic structure or framework” introduces a vague and indefinite concept which 
must make our Constitution indefinite and uncertain, and as Khanna J. has held in the context 
of implied limitations, this would defeat the intention of the framers of our Constitution to make 
it definite and precise. [See Para. 49 (b) above.] Finally, this uncertainty is demonstrated by 
the fact that to Khanna J. the right to property is a matter of detail; to the six judges it is funda- 
mental. We will deal very briefly with Khanna J.’s mistaken view of what constitutes the struc- 
ture of a Constitution after stating, the grave infirmity which attaches to the judgments of the 
six judges by reason of their appeal to history and to political and social philosophy. 


65. It is submitted that political, social, economic and philosophical theo- 
ries, or the belief of individual judges about the political and social climate 
in which the Constitution was framed afford no assistance in finding the in- 
tention of the framers of our Constitution from the words they have used. 
Two examples will suffice. Hegde and Mukherjea JJ. said: 


“We find it difficult to accept the contention that our Constttution-makers aftcr making 
immense sacrifices for achieving certain ideals made provision in the Constitution itself for the 
destruction of those ideals. There is no doubt as men of experience and sound political knowledge, 
they must have known that social, economic and political changes are bound to come with the 
passage of time and the Constitution must be capable of being so adjusted as to be able to respond 
to those new demands. Our Constitution is not a mere politica] document. It is essentially a 
social document. It ts based on a social philosophy and every social philosophy like every religion 
has two main features, namely, basic and circumstantial. The former remairs constant but the 
latter is subject to change. The core of a religion always remains constant but the practices 
associated with it may change. Likewise, a Constitution like ours contains certain features 
whioh are so essential that they cannot be destroyed from within. In other words, one cannot 
legally use the Constitution to destroy itself. Under Article 868 the amended Constitution must 
remain ‘the Constitution’ which means the original Constitution. When we speak of the ‘abro- 
gation’ or ‘repeal’ of the Constitution, we do not refer to any form but to substance. If one or 
more of the basic features of the Constitution are taken away to that extent the Constitution is 
abrogated or repealed. If all the basic features of the Constitution are repealed and some other 
provisions inconsistent with those features-are incorporated, it cannot still remain the Constitu- 
tion referred to in Article 868. The personality of the Constitution must remain unchang- 
ed’’.48 (italics supplied). 

Dwivedi -J. said: 


“Article 868 is shaped by ihe philosophy that every generation should be free to adapt the 
constitution to the social, economic and political conditions of its time. Most of the Constitution- 
makers were freedom-fighters. Tiis difficult to believe that those who had fought for freedom to change 
the social and political organisation of their time would deny the identical freedom to their descen- 
dants to change the social, economic and political organisation of their times. The denial of power 
to make radical changes in the constitution to the future generation would invite the danger of 
extra constitutional changes of the Constitution. ‘The State without the means of some change 
is without means of its conservation. Without such means it might even risk the loss of that 
part of the Constitution which it wished the most religiously to preserve,’"™* ” uY (italics supplied). 


In the passage of Hegde and Mukherjea JJ. the reader will catch an echo of 
the quotation from Stimson set out in para. 44 above. The reader will also 
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note that Hegde and Mukherjea JJ. have one concept of the philosophy of 
oùr Constitution; Dwivedi J. has another and a diametrically opposite con- 
cept, and these quotations demonstrate that no legal conclusion can be based 
on what judges believe to be the philosophy of the Constitution. As regards 
Dwivedi J. the reference to the philosophy of the Constitution might be treated 
as a response to the arguments at the Bar which found favour with some of 
his brother judges, because, as we have seen, his judgment affirms well set- 
tled principles of construction to which philosophical disquisitions are com- 
pletely foreign: (see para. 11 above). But if Dwivedi J. is to be understood 
to have rested his decision on the philosophy of the Constitution as a second 
and an independent ground, it is respectfully submitted that the independent 
ground is not permissible. The same cannot be said of the judgment of Hegde 
and Mukherjea JJ., for, as we have seen, they reject well settled principles of 
construction laid down by Queen v. Burah by confining them to the construc- 
tion of delegated legislation. It would take too long to discuss the socio- 
philosophical concepts in the judgment of Hedge and Mukherjea JJ. most of 
which, it is respectfully submitted, are based on unwarranted assumptions. 
But one fundamental criticism can be offered here. It is submitted that to 
talk of the ‘‘philosophy’’ of the Constitution is to misconceive the nature of a 
Constitution. A Constitution confers powers on the legislatures, on the judi- 
ciary and on the executive and it puts limitations on those powers. The Cons- 
titution in some cases requires a specific act to be done. But there is no obli- 
gation to exercise legislative power in a particular way; and executive power 
ean be exercised in one of several permissible ways. The Constitution of 
India does not bar governments of varying philosophies from being formed— 
in fact the party system is a well known feature of democratic government. 
To governments of the right the ‘‘philosophy’’ of the Constitution means one 
thing; to governments of the centre it means another thing and to a govern- 
ment of the extreme left it means a third thing, for the political philosophies 
of these parties differ. If the Constitution had only one ‘‘philosophy’’, and 
implementing that philosophy was obligatory on every great department of 
the State (which would include the judiciary) then, ironically enough, that 
would be possible only in a totalitarian ‘‘democracy’’. Sir John Latham 
brought this out forcibly in the following passage of his judgment in the Com- 
mumst Party case 24 


“It is sometimes said that legal quesitons before the High Court should be determined upon 
sociological grounds—political, economic or social, I can understand Courts being dirccted (as in 
Russia and in Germany in recent years) to determine questions in accordance with the interests of a 
particular political party. There the Court is provided with at least a political standard. But 
such a proposition as, for example, that the recent Banking Case [ (1948) 76 C.L.R. 1] should 
have been determined upon political grounds and that the Court was wrong in adopting an atti- 
tude of detachment from all political considerations appears to me merely to ask the Court to 
vote again upon an issue upon which Parliament has already voted or could be asked to vote, and 
to determine whether the nationalization of banks would be a good thing or bad thing for the 
community. In my opinion the Court has no concern whatever with any such question. In the 
present case the decision of the Court should be the same whether the members of the Court 
believe in communism or do not believe in communism”.™ (italics supplied). 


It may be observed that Art. 31C does not enact a law giving priority to the 
Directive Principles of Art. 39 (b) and (c) over the fundamental rights in 
Arts. 14, 19 and 31. Whether a law protected by Art. 31C will be passed will 
depend, in part, on practical considerations, and, in part, on the political and 
economic policies of the party or parties in power. It is respectfully submitted 
that the judgments of the six judges suffer from the fatal defect of reading a 
philosophy into the Constitution and, having first found the intention. of the 
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framer de hors the Constitution, they read that intention into Art. 368. If 
these judgments are not considered in detail it is because, as has been amply 
shown in this article, this method of interpretation has been rightly rejected 
by the Full Bench though by the narrow majority of one. 

66. Khanna J.’s concept of the basic structure and framework of the Con- 
stitution has been adequately dealt with in the judgments of Ray J?® and 
Palekar J2 and lack of space prevents a detailed discussion. But it is sub- 
mitted that it is based on a misconception of what a Constitution is and the 
further misconception that because a Constitution cannot be repealed simpli- 
citer under Art. 368 or replaced by a totally new one, therefore its individual 
parts cannot be radically altered, or repealed and replaced by different ones. 
Let us take the Republican form of Government. In the unlikely event of 
India wishing to have a constitutional monarchy like that of Great Britain, 
what is there in our Constitution to prevent such an amendment? Khanna J. 
has rightly held that Draft Art. 305 showed that the framers of our Consti- 
tution knew that if any feature of our Constitution was not to be amended, an 
express provision was necessary, and that if fundamental rights were not to 
be amended the framers would have expressly so provided! Surely, the same 
reasoning applies to the Republican form of government, or to judicial re- 
view? A Constitution means ‘‘the way in which a State is constituted or 
organized’’. It must therefore provide for the making of laws (legislative 
power), the implementation of laws and the carrying on of the government 
of the country (executive power) and the adjudication of disputes arising in 
respect of the Constitution and the laws, enacted or personal. And if it 
is a good Constitution it will provide for its own amendment. The U.S. 
Constitution consists of seven articles. Articles 1,2,38 and 5 provide respec- 
tively for legislative power, for executive power, for judicial power and for 
the amendment of the Constitution.%? This is the basic structure without 
which a civilized State cannot function. But whether the three powers are 
combined in one person as in an absolute monarch, or are vested in three or 
more agencies, or whether the executive power is vested in a President or in a 
ministry responsible to the legislature, are different ways of organizing the 
State; the basic structure remains the same. 

67. This article has the sub-title ‘‘At the Cross Roads’’ because our 
Supreme Court has reached a critical point where a choice must be made. 
‘Will the Court choose the role carved out for it by Golak Nath, not only of 
protecting the people from the State but also from themselves, because the 
‘*philosophy’’ of the Constitution requires it? Or will it revert to the older 
tradition of over ninety years which had been firmly established by the Privy 
Council, the Federal Court and by our Supreme Court before Golak Nath, now 
buried, set the new fashion of judicial interpretation? Only time and the 
Supreme Court can answer; but the choice will have the most far reaching 
consequences. In Gopalan’s Case our Supreme Court resisted the emotional 
appeal of ‘‘the spirit of the Constitution’’ and refused to defeat the clear in- 
tention of the framers to exclude ‘‘due process” by introducing it by judicial 
construction. Kania C.J. affirmed the well settled principle of construction 
to which Gwyer C.J. gave expression, namely, that Courts are not free to 
stretch or pervert the language of the Constitution, in the interest of a legal 
or constitutional theory. Kania C.J. said: ‘‘But it is only in express consti- 
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tutional provisions limiting legislative power and controlling the temporary will ` 
of a majority by a permanent and paramount law settled by the deliberate 
wisdom of the nation that one can find a safe and solid ground for the autho- 
rity of Courts of justice to declare void any legislative . enactment’’.**+ It. 
seems to the present. writer that Chief Justice Kania spoke truly when he said: 
‘Any assumption of authority beyond this would be to place in the hands of, 
the judiciary powers too great and too indefinite esther for. tis own jadi or 
the protection of private rights. 25 
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A HINDU LAW MISCELLANY, 1972-3.* 


. A number of recent decisions call for comment of various kinds. They arose 
` outside Bombay, but each has its interest for Bombay readers. 


1. Section 14 of the Hindu Succession Act. 
-, The Bombay cases of Annasaheb v. Gangabat', ete., of which I approved 
heartily?, and which the Madras High Court thought fit to ignore in 8. Kacha- 
palaya v. Subramania}, have been followed cheerfully by the Mysore High 
‘Court in H. Venkanagouda v. Hanamanagouda‘, which has now been followed 
‘by a single Judge in Chananuna v. Lingamma.. Now we have Mysore cases in 
favour of the view that a woman given a restricted estate in land for her main- 
tenance (or presumably for her maintenance) took an absolute estate in that 
land when the Hindu Succession Act was passed, so that she could, thereafter, 
alienate it absolutely. Neither of the first two Mysore cases paid any atten- 
tion to the contrary Madras judgment, and both drew comfort from Rama- 
murti, J.’s, judgment in Chellammal v. Nallammal‘, on which the division 
bench ‘of the Madras High Court subsequently choked. A fine old mix-up! 
Madras will, I predict, eventually have to give way. Both the Mysore and the 
Madras Judges had fun with my Critique; neither made use of it in the way 
I could have wished. But perhaps ‘the Supreme Court will? Meanwhile, 
advocates in Mysore continue to attempt to rely on out-of-state cases in a 
pathetic fight to uphold the expectations of honest reversioners. In Kempanna 
v. M. Shantarajiah™ the learned Judge, after listening sympathetically to cases 
from Orissa and Andhra Pradesh, felt bound to follow Hanamanagouda* and 
Chanammas (above), and evidently did go without a scrap of reluctance. 


2. Widows’ alienations and reversioners. 

We are already familiar with the question of where to look for reversioners 
when an improper alienation by a widow, before the Hindu Succession Act 
came into force, is set aside by the Court. The logical view, viz. that they 
must be sought under the old law, was followed in numerous decisions, and 
denied in others.7 At least one notable student of mine became depressed 
because he would not or could not see it that way. Now, to his pleasure (no 
doubt), two Courts have solemnly held, independently, that one must select 
the reversioners from the heirs listed in the Hindu Succession Act as if the last 
male holder had died when the female’s tenure ended.’ Illogical, or not, I 
suppose it has some practical value, for an anomaly surviving as between pre- 
1956 alienations and post-1956 alienations is, in a back-door way, somewhat 
ameliorated. Not that the learned Judges would admit (nor do they admit) 
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that they are moved by any but strictly legal and relevant technical conside- 
rations, which they voice, in each case, in extraordinarily long and detailed 
judgments. That is another problem of which we have not heard the last. 


3. Adoption of orphans. 

Bombay is familiar with the adoption of majors, and this has been held, 
rightly, to be a valid adoption within the meaning of s. 10(w) of the Hindu 
Adoptions and Maintenance Act.? An extraordinary rule of law has been dis- 
covered in Dhanraj v. Suraj Bai. It has not occurred to any textbook-writer 
that when a major orphan is adopted the transaction is a nullity! 

The reason is simple and irrefutable. An orphan, to be adopted under the 
existing Hindu adoption law, must be given in adoption by his guardian (with 
the Court’s permission). Since a major cannot be a child, he cannot have any 
guardian, and therefore cannot be given. All adoptions require ‘giving and 
taking’ (s. 11(v#) of the Act). Therefore no major orphan can ever be adopt- 
ed, The position will be no better if the Indian Adoption Bill comes to be 
passed, for it will be an adoption-of-children statute. Therefore one portion 
of Maharashtrian customary law, which could conceivably have developed part 
passu with the Hindu law on adoption, has turned out to be still-born. Dhanraj’s 
case is rather comical. A childless couple thought they would like a son. 
Their choice fell on a lad of 21. As he had no parents his step-mother acted 
as donor. There the Rajasthan High Court did not call it a farce, but so it 
was. When they subsequently got fed up with Dhanraj, they asked for a decla- 
ration that he was not an adopted son at all. And he was not. The Rajasthan 
High Court said that adult orphans can very well look after themselves. Not 
by getting themselves adopted, at any rate! 

4. Statutory adoptions. 

All the great discussions about the post-1956 adoption law!! failed to observe 
that a statutory adoption is different from an Anglo-Hindu law adoption con- 
tinued or embraced by the Hindu Adoptions and Maintenance Act. Up to 
now all the controversy about ‘relation back’ has arisen from cases which 
were ‘Hindu law’ adoptions, i.e. traditional adoptions. In such adoptions the 
widow really thought she was adopting a son to her husband, and the Courts 
held that the husband obtained an heir with numerous retrospective effects 
notwithstanding s. 12, proviso (ce) (which provides against divesting). Now 
an ‚instance has arisen where the widow was held to have adopted to herself, 
and the question is what relationship the boy had to her husband, and, irrespec- 
tive of whether he had any, what rights he might have in the husband’ s property 
or that of his family. The case concerned, K. Lawminarayan v. K. Padmanay', 
requires careful consideration—and it may be helpful to point out to prospec- 
tive readers that the genealogy has been incorrectly printed. 

We may ignore the subordinate question arising in the case, viz. whether 
the widow’s estate ripened into an absolute estate when the Hindu Succession 
Act was passed, because the High Court decided (rightly) to settle the pro- 
blem on the adoption footing, having an excellent Supreme Court precedent 
(Sawan Ram’s case!*) for so doing. 

The adoption was challenged by the separated paternal uncle’s grandsons of 
the adoptee. They wanted to figure as reversioners. The widow adopted him 
in 1965, entered into an adoption deed, which was duly registered, and then 
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granted lands to the adoptee. She went into it all in a big way. And then 
she died a few months afterwards. Her husband’s agnates were cross, for 
they had wanted her to adopt one of their own youngsters (as often happens). 
It was argued that her intention was to adopt to her deceased husband (which 
would annoy them most), but that she had made a mess of this. It was point- 
ed out on their behalf that though her husband had died about 1934 he left a 
widowed daughter-in-law, who had died in 1943 wtthout adopting! Under the 
highly controversial rule in Gurunath v. Kamalabas!> the widow’s power of 
adoption was at an end. There can be no doubt but that constant research 
and frequent litigation has established (the latest case is Neelawwa v. K. B. 
Nhavt'*) that even if the daughter-in-law dies first, the widow, ever after- 
wards, is incapable of making an Anglo-Hindu adoption.” 
Their Lordships (Misra and Ray, JJ.) said,'8 

.,.0n a reading of the narration in the document and the oral evidence on record, we 
have no doubts in our mind that the adoption was really by Sundaramma to herself and not 
to her deceased husband,” 


Yet, under the law as pronounced in Sawan Ram’s case'+, their Lordships 
felt bound to hold that, as the adoptee was validly adopted to the widow her- 
self under the Act, he must automatically be the son and heir of the husband, 
and was thus the first reversioner, and the plaintiffs’ case collapsed. 

Now my question is this: in Sawan Ram’s case'* the adoption was an Anglo- 
Hindu law adoption. This one was a purely statutory adoption. Can there 
be a relation-back in a purely statutory adoption? And will the ‘whole hog’ 
principle apply to such an adoption? I very much doubt it, and I suspect 
that the case was wrongly decided. 


5. Alienations by ‘managers’ after a coparcener’s death. 

When a coparcener dies all the surviving coparceners and owners of co- 
parcenary interests should authorise the manager to alienate family property 
on their behalf as if it were Mitakshara coparcenary property. Those who 
actually require this formality will have made him their agent, and those for 
whom it is superfluous will have lost nothing. I have raised this question,” 
for everyone knows how extremely embarrassing it is when managers are all 
of a sudden deprived of their powers.?! 

In Y. Neelayya v. M. Ramaswam® the Andhra Pradesh High Court were 
faced by an acute case. A father and two sons sued for possession of joint- 
family property which had come into the hands of a trespasser. During the 
pendency of the suit one of the sons died, and his female heirs were not brought 
onto the record. The trespasser alleged that the suit abated, for the manager 
no longer represented all interested parties, which was literally true. The 
Court, however, sagely created a distinction, relying on P. GŒ. Reddy v. Gola 
Obulamma and distinguishing Venktteswara Pas v. Luis“ and Narayan Prasad 
v. Mutuni Kohain»® Under s. 6 of the Hindu Succession Act no actual parti- 
tion takes place, the family continues joint. Interests may have been severed 
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by virtue of the operation of the proviso to s. 6, but the heirs are interested 
parties. The father continued to sue as karta of the coparcenary consisting 
of himself and the surviving son, and in his success the heirs of the deceased 
son were interested automatically since they had not specified their ownerships 
by partition. This is a convenient solution, but one may have reservations 
whether it is juridically sound. We shall see whether the same solution could 
operate when the only member of the original coparcenary body to survive 
claims to continue the suit on behalf of the heirs of deceased plaintiffs without 
their actually authorising him or joining, in their own persons, as co-plaintiffs. 

Perhaps a sounder ĉase (true to the basic inconvenience of the statute law) 
is Kashinath Prasad v. Dharamnath* There a father brought a suit for arrears 
of rent, and died leaving three sons and a daughter. The Court held that the 
suit should certainly continue, though the sons had no succession certificate as 
to their 3/20ths and the suit must abate as to the daughter’s 1/20th,, The 
learned Judge decreed the suit for the remaining 4/5ths of the suit amount. 
What a story! But hard cases make bad law, and the- daughter should have 
been better advised. 

6. Indian concepts of property. aa 

I was very dissatisfled with an Andhra Pradesh case with an excessively 
polysyllabic name.?6 The main complaint was that an Indian Court should 
not be bogged down with English conceptions of property when Indian pheno- 
mena existed to be recognised. In particular I objected to the assumption 
that’ a right could not be ‘property’ if it amounted to a claim for an indefinite 
sum or sums from an indefinite number of persons none of whom could be 
compelled to pay it. 

To my joy the Allahabad High Court recognised a right to receive sums of 
money on the banks of the Ganges in a particular case as a right in the nature 
of property. It was a wholly Indian phenomenon and there was no problem 
about recognising it.27 

Now in Badri Nath v. Punam?8 the High Court of Jammu and Kashmir held 
that right to receive offerings from pilgrims resorting to a shrine by ¢hance, 
to persons holding no office and not obliged to render any service to anyone, 
was a valuable, definite, and tangible right, and not a mere possibility. It 
could be alienated and was heritable, even under the Hindu Succession Act. 
The right in: question was a right to take, every six years, a fraction of the 
offerings made by any pilgrim who might happen to visit the shrine of Sri 
Vaishno Devi Ji in the Tirkutta hills. The judgment is a model of good 
sense and independent juridical thought. Both these cases make the Andhra 
Pradesh decision even less attractive than it was when I first had occasion to 
doubt it. 

7. Partition suits filed by sons against their fathers’ wishes. 

The notorious Bombay rule that a son cannot obtain a partition from his soint 
family against the will of his father when the father is joint with his own 
father or collaterals (Apaji Narhar Kulkarni &c. v. Ramchandra Ravyt Kul- 
karn???) is overruled so far as the inhabitants of ex-Bombay ‘territories now con- 
signed to Mysore are concerned. 

The Bombay rule was disapproved in practically every other part of India, 
and was anomalous™, since it evidently proceeded upon a a ha “of 
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the Sanskrit texts (there correctly explained by Telang, J., in his much-prais- 
ed dissenting judgment, and afterwards correctly expounded by Julius Jolly), 
and was in fact founded on apprehensions regarding custom in the Bombay 
Presidency. No custom was pleaded or proved in the case. There seems to 
be little doubt but that echoes of a custom inhibiting sons from partitioning 
against their father’s will were to be picked up here and there. But such a 
custom could not be proved in that particular caste and district (or it would 
have been alleged and proved, we can be sure), and there are no grounds for 
thinking that there was a widespread custom to this effect in all Maharashtra 
and Gujarat. 

Now, in a beautiful judgment, the Mysore High Court has disposed of the 
anomalous rule, and the people of the Karwar area at any rate are rid for ever 
of the absurdity. D. Tuklya v. S. Igya*! is so well done that I should unhesi- 
tatingly suggest that the Bombay High Court itself overrule Apaji’s case. 
There is no likelihood that the Hindu joint family law will be drastically re- 
vised by Parliament in the next few decades, and the inhibition on the son’s 
right is against modern needs. Stare dectsts provides a weak argument when 
what is removed is not a facility, but an inhibition. The Mysore Judges make 
the telling, if slightly unexpected remark, that at the time of Apaji’s case 
Hindus were not supposed (by Europeans) to be progressive. Their Lordships 
make a fine survey of the Sanskrit material available, pay proper attention to 
the personal authority of Telang, J., and Professor Dr. Julius Jolly, and con- 
sider the universally hostile reception the Bombay Full Bench majority judg- 
ments received elsewhere in India. 

There are some minor shortcomings in the Mysore judgment. Firstly, al- 
though I drew attention to Jaswantlal v. Nichhabhas® in my Critique (§ 204), 
a case which over-artfully (or under-courageously!) distinguished Apaji’s case, 
their Lordships ‘ignored that Gujarat decision, which would have been of 
some help to them. The learned Judges in Gujarat showed their dissatisfac- 
tion with the old decision plainly enough. Secondly, when dealing with the 
Sanskrit texts they should have reported (perhaps they were not told?) that 
the dharmashastra penalised in social terms sons who disobeyed their fathers 
in this respect, and third parties who intervened in any litigation between 
father and son were socially discriminated against. This explains that the 
right of a son to force a partition on his father was de facto law in mediaeval 
times, but was morally reprehensible. According to the structure of the Anglo- 
Hindu law (which we have inherited) the distinction is observed between 
moral and legal sanction: one arm of the principle factum valet. Thirdly, 
their Lordships in Mysore pay undue attention to the law as set out in Put- 
trangamma v. Ranganna® and similarly take a hint from Shiba Prasad v. Pra- 
yag Kumari34 In neither case was the Bombay exception raised in the facts, 
pleadings, or arguments. General statements on the coparceners’ rights to 
demand and enforce partition cannot be held impliedly to overrule the Bom- 
bay exception. Generalia specialibus non derogant. If one did not know that 
the Bombay Full Bench was hopelessly wrong one would suspect weakness in 
the Mysore judgment when the learned Judges rely on such weak props. How- 
ever, all that can be excised as surplusage. It is high time, in my view, that 
the rest of Maharashtra enjoy the freedom now accorded to the North Kon- 
kan area, ‘liberated’ by Mysore. 

And so we go on. Hindu law is by no means the tame and uninteresting 
subject some people imagine it to be. 
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RULE IN RAMSDEN v. DYSON.* 
A note on Union of India v. Anglo Afghan Agencies! 


In the case of Union of India v. Anglo Afghan Agencies, the Supreme Court 
has applied the ratio decidendi of the Municipal Corporation of Bombay v. 
Secretary of State? in a context which will bear some historical investigation 
into the doctrine on which the latter case was decided. The Supreme Court 
has observed in its judgment that the Bombay case is a clear authority that 
even though the case did not fall within the terms of s. 115 of the Indian Evi- 
dence Act, it was still open to a party who acted on a representation by the 
Government to claim that the Government should be bound to carry out the 
promise made by it even though the promise was not recorded in the form of a 
formal contract as required by the Constitution. The Bombay case followed 
the rule in Ramsden v. Dyson? which may be regarded as the ultimate autho- 
rity on which the decision of the Supreme Court can be regarded as based. 
Ramsden v. Dyson has been considered by the Privy Council in several cases 
and its exact ambit has been defined in them. 

Lord aoe stated the rule in Ramsden v. Dyson in the following words 
p. 170): . 

“...If a man, under a verbal agreement with a landlord for a certain interest in land, 
or, what amounts to the same thing, under an expectation, created or encouraged by the 
landlord, that he shall have a certain interest, takes possession of such land, with the 
consent of the landlord, and upon the faith of such promise or expectation, with the 
knowledge of the landlord, and without objection by him, lays out money upon the land, 
a Court of equity will compel the landlord to give effect to such promise or expectation:” 


It must be appreciated that in England s. 4 of the Statute of Frauds requires 
a contract to be in writing for the creation of an interest in land. The rule in 
Ramsden v. Dyson appears to be an illustration of the maxim that equity does 
not allow a statute to be made an instrument of fraud. 

The rule in Ramsden v. Dyson has an appearance of the doctrine of estoppel 
by representation but it is in fact the application of the equitable doctrine of 
part performance. In the case of Arif v. Jadunath Majumdar* the Privy Coun- 
cil observed in relation to Ramsden v. Dyson as follows (p. 102): 

“It will be noticed that Lord Kingsdown is dealing with the case of express verbal 
contract or something ‘which amounts to the same thing’, He nowhere puts the case 
of estoppel; the word is not mentioned. He would appear to be dealing simply with the 
equitable doctrine of part performance. His reference to Gregory v. Mighell5 confirms 
this view, for that case was simply an earlier instance of the application of the doctrine,.”- 


Furhter on, at page 103 of the report, the judgment proceeds: 

“Riven if Lord Kingsdown’s language was intended to cover something beyond the 
equitable doctrine of part performance in relation to the Statute of Frauds, and was 
intended to refer to circumstances in which a Court of equity will enforce a title to 
land against the person who at law is the owner thereof, the title must, nevertheless, 
in their Lordships’ view, be based either upon contract express or implied, or upon 
some statement of fact grounding an estoppel.” 


Ramsden v. Dyson was a case dealing with an interest in land and so was Arif 
v. Jadunath Majumdar. The facts of Arif v. Jadunath Majumdar were ag fol- 
lows: The appellant having verbally agreed in 1913 with the respondent to 
grant him a permanent lease of a plot of land at a certain rent per month, let 
him in possession. Shortly afterwards the respondent, with the knowledge and 
approval of the appellant erected structures on land. The appellant refused 
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in 1918 to grant the respondent the agreed lease but sued him in 1923 for eject- 
ment after a month’s notice to quit. By then, the respondent’s right to sue 
for specific performance had become time-barred. The Privy Council held that in 
absence of a registered lease, the appellant was entitled to eject the respondent. 
The Privy Council refused to apply Ramsden v. Dyson to the facts of the case. 
On page 101 of the report, the Privy Council sounded a note of warning to 
Courts in India when applying an equitable doctrine of the English law to 
Indian conditions in the following words: 

“Whether an English equitable doctrine should in any case be applied so as to 
modify the effect of an Indian statute may well be doubted; but that an English 
equitable doctrine affecting the provisions of an English statute relating to the right 
to sue upon a contract, should be applied by analogy to such a statute as the Transfer 
of Property Act and with such a result as to create without any writing an interest 
which the statute says can only be created by means of a registered instrument, 
appears to their Lordships, in the absence of some binding authority to that effect, to 
be impossible.” 

In the case of Forbes v. RalltS the rule in Ramsden v. Dyson was invoked 
by the appellant but the Privy Council rested its judgment on estoppel and 
not on Ramsden v. Dyson. In that case, the appellant landlord had agreed in 
1894 to grant a lease to the respondents ‘‘for the purpose of erecting buildings, 
putting up presses ... for trading’. In 1903 when the respondents asked 
permission of the appellant to erect a building for the residence of their mana- 
ger, the appellant replied that the lease was permanent and gave the defen- 
dant right to erect buildings but the rent was liable to enhancement. Relying 
upon the appellant’s reply, the respondents built the residence of their mana- 
ger. In a suit for ejectment filed in 1916 by the appellant, the Privy Council 
held that the appellant was estopped from questioning the permanency of the 
lease. Mr. Ameerali, delivering the judgment of the Board, stated as follows 
(p. 187): 

“,..Estoppel prevents the plaintiff from evicting from their holding the defen- 
dants, whom he, the plaintiff, induced by his representation and conduct to believe 
that they had a fixity of tenure, although not of rent, in the lands that had been 
leased to them. It gives effect to the representation that induced them to act as 
they did”. 

In that case, their Lordships referred to s. 115 of the Evidence Act as embody- 
ing the rule of ‘‘equitable estoppel,’’ an expression whose accuracy they doubt- 
ed in the later case of Canadian Pacific Ry. Co. v. The King’ 

Ramsden v. Dyson was again invoked before the Privy Council in the case 
of Canadian Pacific Ry. Co. v. The King referred to above, in which the Crown 
proceeded against the appellant railway alleging that poles, carrying telegraph 
wires, which it had erecied on the roadway was a trespass on the land belong- 
ing to the Crown. Lord Russell delivering the judgment of the Board said in 
reference to Ramsden v. Dyson as follows (p. 429): 

“It is a doctrine which is sometimes alluded to under the name of ‘equitable 
estoppel’. Whether there can be any estoppel which is equitable as distinct from legal 
and whether ‘equitable estoppel’ is an accurate phrase, their Lordships do not pause 
to inquire. The foundation upon which reposes the right of equity to intervene is 
either contract or the existence of some fact which the legal owner is estopped from 
denying.” 

All the foregoing three Privy Council cases are subsequent to the case of 
Municipal Corporation of Bombay v. Secretary of State and that case must 
be read as subject to what has been said by the Privy Council on the: subject. 

Ramsden v. Dyson was decided in 1866. Muncipal Corporation of the City 
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of Bombay v. Secretary of State was decided in.1904. The doctrine of part 
performance on which the decision in Ramsden v. Dyson was based was given 
statutory effect in s. 53A of the Transfer of Property Act in the year 1929, 
Thereafter, Ramsden v. Dyson and the said Bombay case must be regarded as 
decisions of historical importance only. 

Ramsden v. Dyson was first invoked before the Supreme Court in the case of 
Collector of Bombay v. Municipal Corporation of the City of Bombay® dealing 
with the appellant’s assessment of the land of the Crawford Market to land 
revenue. Three of the five Judges who constituted the Bench based their 
judgments on the interpretation of s. 8 of the Bombay Act II of 1876 and not on 
the rule in Ramsden v. Dyson. The rule was again invoked before the Supreme 
Court in the case of Maddanappa v. Chandramma? which was a case dealing 
with a partition of immoveable property. Mudholkar J. delivering the judg: 
ment of the Court doubted whether the Court while determining whether the 
conduct of a particular party amounted to an estoppel could travel beyond 
the provisions of s. 115 of the Indian Evidence Act. The Court did not pro- 
ceed upon the rule in Ramsden v. Dyson. : 

The judgment in Unton of India v. Anglo Afghan Agencies appears to rest 
on the rule in Ramsden v. Dyson in the ultimate analysis. If so, it is an ex- 
tension of a principle laid down in cases relating to an imperfect obligation in 
relation to land. The facts in that case were as follows: The Textile Commis- 
sioner published on October 10, 1962, a scheme called the Export Promotion 
Scheme providing incentive to exporters of woollen goods. The scheme was ex- 
tended by a trade notice dated January 1, 1963, to exports of woollen goods to 
Afghanistan. Messrs. Anglo Afghan Agencies, ‘the respondents,’ a firm deal- 
ing in woollen goods at Amritsar exported to: Afghanistan in September, 1968, 
woollen- goods of the f.0.b. value of Rs. 5,08,471.78nP. The Deputy Director 
in the office of the Textile Commissioner issued to the respondents an Import 
Entitlement Certificate for Rs. 1,99,459 only. Representation made by the res- 
pondents to the Deputy Director and the Central Government that they be grant- 
ed Import Entitlement Certificate for the full f.0.b. value of the goods exported 
failed to produce any response. The respondents’ petition under art. 226 of the 
Constitution to the High Court of Punjab was allowed and the order of the Tex- 
tile Commissioner was set aside. The Union of India appealed to the Supreme 
Court. In para. 19 of the judgment, Shah J., who delivered the judgment of the 
Court, stated (p. 726): : f 

“We hold that the claim of the respondents is appropriately founded upon the 
equity which arises in their favour as a result of the representation made on behalf 
of the Union of India in the Export Promotion Scheme, and the action taken by the 
respondents acting upon that representation under the belief that the Government would 
carry out the representation made by it. ...This principle has been recognised by the 
Courts in India and by the Judicial Committee of the Privy Council in several cases. 
In Municipal Corporation of Bombay v. Secretary of State it was held by the Bombay 
High Court that even though there is no formal contract as required by the statute, 
the Government may be bound by a representation made by it.” 


The case of the Municipal Corporation of Bombay v. Secretary of State related 
to assessment of rent of certain lands which were given to the Corporation rent- 
free in exchange for certain lands -made over to the Government for the con- 
struction of a road. Jenkins C. J. observed in that case that the doctrine in- 
volved in the case was often treated as one of estoppel but he doubted if that 
was correct, although it might be a convenient name to apply. He -stated 
(p. 607) : - 

“It differs essentially from the doctrine embodied’ in section 115 of the Evidence 
Act, which is not a rule of equity, but is a rule of evidence that was formulated and 
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applied in Courts of law: while the doctrine, with which I am now dealing, takes its 
origin from the jurisdiction assumed by Courts of Hquity to intervene in the case of, or 
to prevent, fraud”. 


He then referred to Ramsden v. Dyson and observed that the Crown came 
within the range of equity. Since Jenkins C. J. delivered that judgment, much 
has been said as to the principles on which a Court of equity interferes. In 
the case of Canadian Pacific Ry. Co. v. The King. Lord Russell stated 
with some emphasis that the foundation upon which reposed the right of 
equity to intervene is either contract or the existence of some fact which the 
other party is estopped from denying. In the case under discussion formal 
contract as required by the Constitution was absent. The Supreme Court 
did not rest its judgment on s. 115 of the Indian Evidence Act but rested it 
on the decision in the case of Municipal Corporation of Bombay v. Secretary 
of State which sought support in Ramsden v. Dyson. 


Without questioning the propriety of the decision of the Supreme Court 
in Unton of India v. Anglo Afghan Agencies and without meaning any dis- 
respect to the learned Judge who delivered the judgment of the Court in that 
case, one is tempted to look into the reasoning on which its conclusion rests. 
Is the Supreme Court enunciating a new principle or creating a new species 
of imperfect obligations apart from those recognised by the Indian Contract 
Act? The future decisions of the Supreme Court alone will answer this ques- 
tion. 


BOOKS. 


Karl Llewellyn and the Realist Movement. By WuLum Twrntna. LONDON 
W 1: Weidenfeld and Nicolson, 5, Winsley Street. Pages xiv + 574. Price 
£10. 

Harold Laski begins his celebrated Grammar of Politics with the classical 
statement: No theory of the State is ever intelligible save in the context of 
its time. What men think about the State is the outcome always of the ex- 
perience in which they are immersed. So too is the case with legal theory; 
bereft of contextual study its understanding becomes difficult, if not impossi- 
ble. The book under review belongs to The Law in Context series, where treat- 
ment of the legal subject is non-traditional. Armed with materials from other 
disciplines and seeking to co-relate their action and re-action on development 
of legal thought, the book endeavours presentation of the Realist Movement 
in America in the context of its time. 


The Realist Movement was spearheaded in America by some young, energe- 
tie and ardent teachers of law and lawyers of whom the most colourful per- 
sonality of the time was Karl Llewellyn, the only American ever to receive 
the Iron Cross, a romantic idealist, framer of the common law code, a poet and 
to cap all, a successful collaborator on a major work on anthropology! The 
author who was a pupil of the famous teacher of law had ample co-operation 
in his work from Professor Soia Mentschikoff, the widow Llewellyn and has 
been. able to give us a study of the Realist Movement as it developed in America. 


“Legal Realism’’ in the realm of jurisprudence is not an easily definable 
idea. Holmes’ now famous statement, the prophecies of what the Courts will 
do in fact and nothing more pretentious are what is meant by law, brings out 
what is known as the “court theory” of law. Llewellyn defines realist as one 
who, no matter what his ideological or philosophical views, believes that it is 
important to focus attention on the law in action at any given time and to try 
to describe as honestly and clearly as possible what is to be seen. The failure 
to identify who are ‘‘realists’’ must have led to the misunderstanding between 
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Llewellyn and Pound in the thirties. However unfortunate the misunder- 
standing, it is impossible to deny Llewellyn his place as a major jurist of his 
days and an outstanding personality in the realm of legal thought. 

The book is divided into three parts the first beginning with Langdell’s 
Harvard and ending with the Realist Controversy of the early thirties. The 
second deals with the Man and his works, the most important of which are the 
Jurisprudence of Uniform Commercial Code and The Significance of Llewellyn. 
The last deals with The Significance of Realism. The appendices are very use- 
ful reading, dealing as they do with subjects as far removed as the war ad- 
ventures of the celebrated firebrand and the later interpretation of Realism 
by the teacher of law. i 

The books make a significant contribution to the current literature on juris- 
prudential thought and is a welcome treatise for all who think of law in the 
broader perspective of historical development and in the context of other 
disciplines. ; 


The Law: of Industrial Disputes. Vols. I & II by O. P. Marmosa. Second 
Edition. Bompar-2: N. M. Tripathi Private Ltd., Princess Street. Royal 
octavo. Vol. I pages 1202+cexxv. Vol. IL pages 1004+zxxxvim. Price: 
Vol. I Rs. 65. Vol. IL Rs. 55. 


As a result of the developments in the field of industrial law, consequent 
upon statutory changes and judicial pronouncements, since the first edition 
of this book was published five years ago, the author in the present edition 
has not only considerably revised the original text but has to a large extent 
re-written portions of it. Apart from a full survey of Indian decisions, Eng- 
lish, Australian and American decisions on analogous law are referred to. 
The author has heavily drawn upon the Report of the National Commission 
on Labour which he characterises as ‘‘a work of great excellence, likely to 
live beyond the immediate hour.’’ Volume I contains an exhaustive commen- 
tary on the Industrial Disputes Act, 1947, and is prefaced by an interesting 
diseussion on the setting of industrial legislation in the constitutional frame- 
work. The appendices contain much useful material which includes the In- 
dustrial Disputes (Central) Rules, 1957 and texts of the Act as amended up 
to the end of October 1972 and the Act as originally enacted. Volume H 
contains commentaries on the Payment of Bonus Act, 1965 and the Payment 
of Gratuity Act, 1972. Topics relating to ‘‘Wages,’’ ‘‘Dearness Allowance’’ 
and ‘‘Fringe Benefits’’ receive extended treatment and these lead to a consi- 
deration of the formation, regulation, determination of industrial employment, 
conditions and security of service, procedure of disciplinary action for mis- 
conduct, adjudication of punishment of discharge or dismissal, reinstatement 
and compensation in lieu of it. The concluding portion deals with consti- 
tutional remedies by way of writs and appeals against orders and awards of 
the relevant authorities. This book which has received encomium from var- 
ious quarters and bids fair to becoming a classic on the subject will be indis- 
pensable not only to the legal profession but to industrial employers and trade 
unionists. 
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F SUPREME COURT. 


Present: The Hon'ble Mr. S. M. Sikri, Chief Justice, Mr. Justice J. M. Shelat, 
Mr. Justice I. D. Dua, Mr. Justice S. C. Roy and Mr. Justice G. K. Mitter. 


* VIVIAN JOSEPH FERREIRA v. THE MUNICIPAL CORPORATION 
. OF GREATER BOMBAY.* 
Bombay Building Repairs and Reconstruction Board Act (Mah. XLVII of 1969)-—-Con- 
stitution of India. Arts. 19(1)(f), 14—Whether Act violates arts. 19(1)(f) and 14— 
Validity of Act. 


The Bombay Building Repairs and Reconstruction Board Act, 1969, is not viola- 
tive of arts. 19(1)(f) and 14 of the Constitution of India and is valid. 

The rule is that taxes can be levied for public purposes and indirect and inci- 
dental benefits which may result to the public do not make a public purpose, where 
the object is directly private. But the purpose of a tax would not be regarded as 
private merely because some persons might receive more benefits from the use of 
its proceeds than others or is imposed for a purpose other than revenue, such as 
tariff duties for encouragement of manufacture or licence fees with a view to regu- 
late a particular trade or industry. The principle that funds raised by taxation can- 
not be expended for private use does not prevent the Legislature from looking at 
the ultimate rather than the immediate result of the expenditure, and incurring an 
expense or creating a liability on the part of the public which it was under no 
constitutional obligation to incur or create if the ultimate effect will be beneficial 
to the public. What is to be borne in mind is the distinction between the purpose 
and the method of its implementation. If in the course of the latter some benefit 
incidentally reaches to a particular person or persons, the former neither changes 
its character nor is it invalidated for that reason. 


8. J. Sorabjee, with B. R. Agarwala of Gagrat and Co., for the petitioners 
(in both the petitions). 

M. C. Bhandare, with P. C. Bhariart, and J. B. Dadachanji and Ravinder 
ee pt J. B. Dadachanji and. Co., for respondent No. 1 (in W.P. No. 187 
of 1970). 

P. C. Bhartari, and J. B. Dadachanyt and Ravinder Naram of J. B. Dada- 
chanji and Co., for respondent No. 1 (in W.P. No. 188 of 1970). 

M. C. Setalvad, with P. K. Chatterjee and B. D. Sharma, for respondent, 
No. 3 (in W.P. No. 187 of 1970). i 

Per lait with B. D. Sharma, for respondent No. 3 (in W.P. No. 188 
0 70). 

5. J. Sorabjee, with R. D. Diwan and I. N. Shroff, for Intervener (in W.P. 

No. 187 of 1970). 


Sumar J. These petitions by owners of two residential buildings in the 
city of Bombay, neither of which is, by reason of its having been recently 
constructed, either dilapidated or in dangerous condition, challenge the vali- 
pa ve the Bombay Building Repairs and Reconstruction Board Act, XLVII 
of 196 


*Decided, November 4, 1971. Writ Petitions Nos. 187 and 188 of 1970. 
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The Preamble of the Act recites collapses of residential buildings, acute 
shortage of housing accommodation, and the problems of law and order arising 
from the unceasing inflax of persons into the city of Bombay in search of 
work as having necessitated its enactment. It also recites the recommenda- 
tions, suggestions and objections received by Government in response to the 
proposals made by it and its conclusion after considering them as to the 
necessity for establishing a Board to deal with the said problems by carrying 
out structural repairs to dangerous buildings, by acquiring and reconstruct- 
ing buildings which are beyond repair, by providing for the rehousing of 
occupiers, who, because of such repairs would be dishoused, and to provide 
for the temporary levy of an additional cess on buildings and lands to meet 
the expenditure for the aforesaid purposes. The Act*was brought into force 
on October 1, 1969 and the cess payable thereunder became operative as from 
November 1, 1970. 


The Act by s. 1(4) is declared to be a temporary one and would expire on 
December 31, 1979. Structural repairs are defined by s. 2(s) as meaning re- 
pairs or replacement of decayed, cracked, or out of plumb structural components 
of a building or any substantial part thereof or any part to which the occupiers 
have common access, by new ones of the like materials, or of different materials 
including change in the mode of construction such as converting load bearing 
wall type or timber framed structure to an R.C.C. one, which repairs or re- 
placement, if not carried out expeditiously, may result in the collapse of the 
building or any part thereof. Sections 3 and 4 provide for the establishment 
and composition of the Bombay Building Repairs and Reconstruction Board. 
Sections 21 and 22 lay down the duties, powers and functions of the Board 
including the power to carry out structural as also tenantable repairs, to move 
the State Government to acquire old and dilapidated properties in respect 
of which the cess is levied and which, in the opinion of the Board, are beyond 
repair and to reconstruct new buildings thereone, to establish transit camps 
to temporarily accommodate persons dishoused and to demolish dangerous and 
dilapidated buildings incapable of being repaired at reasonable cost. Section 
27 provides that subject to the provisions of s. 28 there shall be levied a tax 
on buildings and lands called the Bombay Buildings Repairs and Reconstruc- 
tion Cess at the rate of so many per centum of the rateable value of the con- 
cerned property as is prescribed therefor under the Schedule to the Act. Sub- 
section (4) of s. 27 provides that the share of the owner shall be 10 per cent. 
of the rateable value of the property and confers a right on such owner to 
recover the balance from the tenant by making a proportionate increase in rent 
and recovering it as such. Section 28 enumerates various classes of buildings 
which are exempted from the enforcement of the levy. Section 29 lays down 
three categories of buildings to which the Act applies. The Schedule to the 
Act provides different rates at which buildings falling in each category would 
be subject to the cess. The Schedule also provides in respect of each category 
of buildings different rates at which the cess would be payable if structural 
repairs are carried out to such buildings. The proceeds of the cess would 
be first credited to the consolidated fund of the State and thereafter under 
an appropriation duly made by law in that behalf would be transferred to 
a fund, the amount of which would be placed at the disposal of the Board 
for carrying out its several functions (s. 37). Lastly, s. 71 provides that in 
the case of any building subject to the cess, the owner shall not be bound 
to keep the premises let to any occupier in good and tenantable repair and 
accordingly s. 23 of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947 shall be deemed to have been suspended and the provisions of 
the Transfer of Property Act, 1882 relating thereto shall apply. 


Counsel for the petitioners challenged the validity of the Act principally 
under three heads: (1) that in the context of the existing legislation, i.e., the. 
Bombay Municipal Corporation Act, IIL of 1888 and the Bombay Rent Con- 
‘trol Act, 1947, the imposition of a cess on residential buildings, which are 
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in sound and good condition, and which would not require structural repairs 
for the entire period of the Act, amounts to an unreasonable restriction, and 
therefore, violates art. 19(/)(f) of the Constitution; (2) that the Act is also 
violative of art. 14, in that it fails to recognise the material differences bet- 
ween various buildings with regard to their physical conditions and treats un- 
equals as equals; and (3) that the exemptions provided by s. 28 are arbitrary 
aud without any principle, and therefore, violate art. 15. Counsel argued that 
by subjecting residential buildings in sound condition to the cess, the Act 
in substance and effect provides bounties for those owners who have been 
neglectful of their buildings and have infringed requisitions issued to them 
by the Municipal Corporation. Counsel for the respondents, on the other 
hand, urged (1) that the imposition of the tax was by virtue of power under 
art. 246(3) read with entry 49 in List II of the Seventh Schedule of the Con- 
stitution, and being for a publie purpose cannot be challenged as an unrea- 
sonable restriction, (2) that there is an intelligible classification of the build- 
ings and such classification having a rational nexus with the objects of the 
Act and the mischief it seeks to avert, it is not challengable on the ground of 
its being discriminatory: and (3) that the exemptions in s. 28 are provided 
for in the light of the objects and the scope of the Act and being in consonance 
with them, s. 28 is not open to such a challenge. 

The argument of Mr. Sorabji, however, was that the case amounted to un- 
reasonable restriction and could not be said to be for a public purpose, in 
that, it benefits neglectful and defaulting owners at the cost of owners who 
have been looking after their properties and consistently carrying out tenant- 
able repairs, thus preventing their buildings from being reduced to dangerous 
conditions. In this connection, he relied on certain passages from Cooley on 
Taxation (4th edn.), Vol. 1, American Jurisprudence, Vol. 51 on Taxation and 
The Commissioner, Hindu Religious Endowments, Madras v. Sri Lak- 
shmindra Thirtha Swamiar of Sri Shirur Mutt! The argument was that 
the tax was objectionable as it equated buildings in dangerous and dilapi- 
dated conditions with those in good and sound conditions, thus, laying down 
a fictional equality in the teeth of factual and physical inequality. Counsel 
relied for the argument on K. T. Moopi Nair v. State of Kerala’ and urged 
that the tax should be declared invalid on the principles laid down therein. 
He also urged that the classification of buildings into three categories im- 
posing different rates of tax was not based on any rational principle as even 
rdcently constructed buildings and buildings not needing or likely to need 
structural repairs were brought into the class of buildings subject to the cess. 
There was next an assumption, he argued, not based on realities, that a build- 
ing constructed before a certain number of years would need structural re- 
pairs although it has been kept in proper condition and therefore not need- 
ing such structural repairs. A building constructed several years ago might 
be in better condition if consistently taken care of than the one built later 
but not taken care of, yet such a building, only because it was built earlier, is 
subjected to a higher rate of tax. Section 27 and the Schedule created dis- 
erimination between properties (a) Inter se in the same category, (b) between 
buildings in different categories, and (c) in imposing the same percentage on 
buildings in the same category though their actual conditions are totally dif- 
ferent and also between buildings in different categories. Thus, buildings in 
category A, built say in 1900 and those built in 1939 are treated as equals. 
Even buildings erected at about the same time need not be equal in condition, 
as, in the case of one tenantable repairs might have been consistently carried 
out or structural repairs might have recently been carried out than the one in 
which no such repairs, tenantable or structural, have so far been carried out. 
Even if such a tax was necessary, its levy should have been made dependable 
on the actual conditions of the buildings and after a survey of the necessity 
and the extent of structural repairs required. Further, buildings in sound con- 


1 [1054] S.C.R. 1005 1040. 2 [1961] 3 S.C.R. 77, 
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dition ‘and not needing structural repairs ought to have been exempted. 
The Act, thus, does not take notice of the actualities in the sense that though 
a building built in 1939 but wherein extensive repairs have been carried out 
in 1968 would be a better building than another built in 1950, yet the former 
has to pay the tax at a higher percentage than the latter. The categorisa- 
tion of the buildings, therefore, was arbitrary and not based on any rational 
principle. Counsel also attacked the exemption given to buildings falling 
under cls. (g), (h), (+) and (j) of s. 28 as being irrational and without being 
founded on any principle. Lastly, he urged that the classification between 
buildings constructed before the Act and those constructed thereafter was not 
valid since there was no nexus between the date fixed under the Act and the 
objects of the’ Act. Even assuming that the Act were to be found'to be valid, 
those buildings which were sound in condition and were likely to remain so 
throughout the life of the Act could be separated from the rest and restraint 
against tax being enforced in respect of them can be imposed. The attack 
against the validity of the Act thus falls under two heads: (a) that the cess 
is not for a public purpose as it results in bounties to owners whose build- 
ings need structural repairs at the expense of those whose buildings are sound 
and are not likely to need any such repairs, and (b) that it suffers from 
arbitrariness and is violative of art. 41. 

Before these contentions are examined it is necessary to consider the back- 
ground in which the Act was passed as that would throw light upon the 
targets which the Legislature had in mind while enacting it. 

Prior to the last World War, buildings had been one of the major invest- 
ments in the city of Bombay. The cost of construction, owing to the easy 
availability of building materials, was fairly reasonable and the cost of up- 
keep and maintenance correspondingly low. It was then a tenant’s market as 
there was then no pressure of population on the city as it is now due to rapid 
industrialisation, concentration of industries and other allied reasons. The 
owners of properties then had sufficient incentives to keep their properties in 
satisfactory repairs. The situation, however, was completely reversed at the 
end of the last World War as the gap between the demand and supply had 
by then widened at an alarming rate. The result was the emergence of the 
Rent Control Act which froze the rent at the pre-war level and gave security 
to the tenants by conferring on them the status of irremoveability. The 
building materials in the meantime became scarce, and consequently, with the 
freezing of rents and the rising costs of materials, the incentive to maintain 
properties in good repair gradually vanished. As the gap between demand and 
supply of accommodation grew wider, the pressure on the existing premises 
substantially increased. The situation got worsened by reason of the reluct- 
ance of the owners of the buildings to maintain their properties in tenantable 
repairs as they found carrying out the repairs uneconomical. A more com- 
prehensive Rent Control Act then replaced in 1947 the existing 1939 Act 
which had by then been found inadequate. But while it guaranteed to the 
tenants security of tenancy rights it generated an increasing reluctance on the 
part of the owners to invest any more capital on their buildings as that type 
of investment was found to be less and less attractive. 

One of the features of the city is that a large percentage of the existing 
residential buildings in it had been constructed several years ago. Being al- 
‘ most an island city with limited construction space, the buildings had to ex- 
pand vertically, a feature not then prevalent in other cities. These build- 
ings were built on timber frames as R.C.C. construction had not then come 
into vogue. Several of them had been built upto five or six stories having 
mostly one or two rooms tenements, each of which was habited by a large 
number of persons. The saline atmosphere of the city coupled with the ab- 
sence of repairs carried out on this type of structures began to have its in- 
evitable consequences. Collapses of houses which were almost unknown in pre- 
war days began to occur in increasing numbers till the figures rose to about 
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125 on an average per year. These collapses had their toll in the loss of human 
life, physical injuries to the residents of these buildings and the dishousing of 
a large number of persons from amongst the teeming population residing in 
them. 

The problem became so alarming that the city Corporation carried out in 
1956 a comprehensive survey of buildings in all its seven wards. The survey 
was confined mainly to buildings used for residential purposes. That was 
not due to the absence of likelihood of human loss, suffering and deprivation of 
accommodation occurring in non-residential premises, but presumably because 
the need for such a survey of residential premises was found to be of a more 
urgent character. The survey revealed that there were within the city 36,000 
residential buildings, of which 17,490 were built prior to 1905. The survey 
showed that residential buildings fell into six categories, namely, 7.48% being 
buildings in steel or R.C.C. frame, 1.58% with external masonry walls and 
steel or R.C.C. frame, 38% with timber frames, 42% with external masonry 
walls and internal timber frames, 1% with masonry walls and jackarch floors 
and 15% temporary tin sheds. The report further revealed that of the said 
17,490 buildings, (a) 5,081 of them had a future life of five years only, (b) 
3,549 a future life of six to ten years, (c) 3,286 a future life of eleven to 
fifteen years, (d) 8,588 a future life of sixteen to twenty-five years, (e) 1,716 
a future life of more than twenty-six years, and (f) 275 in a sound condition. 
Therefore, by 1969 when the impugned legislation was undertaken, buildings 
in (a), (b) and (ce) and partly in (d) classes had already outlived the period 
of their survival. The total number of families living in buildings which 
imminently required substantial repairs, if they were to survive, came to 
1,04,270, 80% of whom were occupying one room tenements. 

The Report on the development plan for Greater Bombay, submitted to the 
State Government in 1964, stated that out of about seven lacs tenements in 
Greater Bombay as on March 31, 1961, 23% of them containing 18,000 bnild- 
ings would need extensive repairs in the next fifteen years and about 1,000 
of them would have to be immediately demolished. 10,000 buildings would 
have a life of about ten years, and 7,000 a life of fifteen years. 

With such a situation it was no wonder that collapses of buildings became 
almost an annual occurrence particularly during rainy seasons. In 1965, the 
State Government appointed the Bedekar Committee to examine the problem. 
The Committee reported the following principal causes of collapses; 

1. Indifference of owners to repair due to the freezing of rents, on the one hand, 
and the rise in the cost of building material on the other; 

2. Resulting leakages in sanitary blocks; 

3. Failure to demolish buildings even where they were incapable of being sustain- 
ed with repairs only; 

4. Overcrowding in the tenements, and the consequent increasing pressure on 

‘ sanitary services therein; and 
5. Soaring land values tempting owners to let their buildings collapse rather than 
continue to have them let out on frozen rents. 

Amongst the difficulties presented by the current law, the Committee found 
one of them in the absence of an independent agency to finance and execute 
repairs on behalf of owners or tenants who have no means to carry them out 
even when otherwise willing to do so. Such was the reluctance of the owners 
to invest capital in these buildings that though 18,000 notices for major repairs 
were issued by the Corporation since 1960, only one-third of them were complied 
with. The Committee also noted that according to the Municipal engineering 
staff incharge of the several wards in Greater Bombay, 386 buildings had al- 
ready been declared unsafe and by 1970, and 1980, 751 and 2416 more buildings 
would respectively be due for demolition. Thus, a total of 3,600 buildings 

. having about 2 lacs of people living in them would be threatening collapse and 
would have either to be demolished or repaired in time to prolong their lives. 
Of the several’recommendations made by the Committee one was to have a 
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' separate department to deal with problems connected with the demolition of 
old structures, constyuction of new building replacing old ones, and annual and 
special inspection of buildings. For prevention of collapses it suggested, (a) 
timely demolition where collapses were inevitable, (b) special repairs where 
it was possible to prolong the life of old structures, (c) acquisition of old build- 
ings and replacing them with new ones, (d) provision for temporary transit ac- 
commodation for persons dishoused in this process, and (e) encouragement to 
local bodies and housing cooperatives to construct residential accommodation, 
since that was the only way of augmenting residential premises. 

The problem confronting the State Legislature as appearing from these re- 
ports was that of the 17,490 buildings out of the total 36,000 surveyed by the 
Corporation, barring only 1991 such buildings, the rest of them would have 
outlived their lives by about 1980. On June 8, 1968 the Government published 
certam proposals for eliciting public opinion for a legislation to prevent col- 
lapses and salvaging dilapidated structures. It was after considering the re- 
commendations, suggestions and objections received by the Government that 
the impugned Act was brought before the Legislature. The Act was confined 
to the problem of residential houses only. That was not because there was 
no danger of collapses of non-residential buildings, but because it ‘was 
considered feasible to deal with a limited problem, namely, that of residential 
premises in respect of which the distress was acute. As the Minister for 
Housing said during the passage of the bill, the intention of the Government 
was ‘‘to hit the evil where it is greatest’’. It is also clear that following the 
reports, such as the survey report, and the report of Bedekar Committee, the 
Act placed the residential buildings into three categories according to'the periods 
during which they were constructed: and the construction in vogue during those 
periods. The date, September 1, 1940, in respect of category A was chosen 
as it was from that date that the rents were frozen under the Rent Control Act. 

The life of the Act upto 1979 only, restricting it to residential)buildings only, 
their division into three categories, the raising of the fund for implementing 
the purposes-of the Act from the three agencies immediately concerned with 
the problem, the Government, the Corporation and the owners and occupiers, 
the exemptions from the operation of the Act in s. 28, all these emerge from the 
earlier investigations and reports of which the Legislature and the Government 
were aware of. As aforesaid, the mischief which the Legislature intended to 
avert applied also to non-residential premises. But the Legislature was entitled 
to choose priorities according to the degree of danger apprehended by it, and 
therefore, no infirmity, constitutional or otherwise, can be attributed to such 
priority if it chose a part of the problem which it thought should be dealt with 
immediately, not because it was blind to the larger problem but because it con- 
sidered dealing with a part of it as feasible. 

The question of validity of taxing statutes has arisen before this Court in a 
number of cases. The principle emerging from them is that in order that a 
tax may be valid, it is firstly, within the competence of the Legislature imposing 
it, secondly, that it is for a public purpose, and thirdly, that it does not violate 
the fundamental rights guaranteed by Part III of the Constitution. The taxing 
statute is as much subject to art. 14 as any other statute. (K. T. Moopil Nair v. 
State of Kerala, Raja Jagannath Baksh Singh v. The State of Uttar Pradesh} 
East India Tobacco Co. v. State of Andhra Pradesh Khandige Sham Bhatt v. 
Agricultural Income-Tax Officer? and A.P. State v. Nalla Reddy.®) But in view 
of the inherent complexity of fiscal adjustment of diverse elements a larger 
diseretion has to be permitted to the Legislature for classification so long as 
there is no transgression of the fundamental principles underlying the doctrine 
of classification. (cf. Khandige Sham Bhatt v. Agricultural Income-Tac 
Officer). These principles are that the classification must be based on an 
` intelligible differentia which distinguishes persons or objects grouped together 
3 [1968]15S. C. R. 220. 5 ponei: C. R. 809. 

4 [1968] 1 S.C. R. 404. 6 [1967]8S.C.R.28. ' 
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from others left out of the group and that differentia must have a rational 
nexus with the object of the statute. So long as these principles are properly 
followed in classifying persons or objects for taxation, the power to classify 
must be wide and flexible so as to enable the Legislature to adjust its system 
of taxation in all proper and reasonable ways. (See Khandige Sham Bhatt 
v. Agricultural Income-Tax Officer). 

- It is well recognised that a Legislature does not have to tax everything in 
order to tax something. It can pick and choose districts, objects, persons, me- 
thods and even rates of taxation as long as it does so reasonably.” A taxing 
statute is not invalid on the ground of discrimination merely because other 
objects could have been, but are not-taxed by the Legislature. (Venugopala 
v. Union’). When a statute divides the objects of tax into groups or cate- 
gories, so long as there is equality and uniformity within each group, the tax 
cannot be attacked on the ground of its being discriminatory, although due 
to fortuitous circumstances or a particular situation some included in a class 
or group may get some advantage over others, provided of course they are not 
sought out for special treatment. (Khandige Sham Bhatt v. Agricultural In- 
come-Tax Officer). Likewise, the mere fact that a tax falls more heavily on 
some in the same group or category is by itself not a ground for its invalidity, 
for theu hardly any tax, for instance, sales tax and excise tax, can escape such 
a charge. (Twyford Tea Co. v. Kerala’). 

Definitions of taxation imply that a Legislature can impose a tax for publio 
purpose only. A tax for purposes other than public purposes would constitute 
taking of property without due process of law within the meaning of the Four- 
teenth Amendment in the United States. It would be objectionable in this 
country by reason of art. 31(7) of the Constitution. Taxation, however, is, 
nonetheless, for publie purpose even if particuląr persons receive more benefit 
from the use of the tax proceeds than others.!! 

A perusal of the provisions of the Act makes it clear that its objects were: 
(1) to preserve the residential and tenanted buildings existing at the date of 
its enactment, (2) for that purpose, to set up a special agency the Bombay 
Buildings Repairs and Reconstruction Board, whose duties and functions would 
be, (@) to undertake and carry out structural repairs to buildings in respect 
of which the impugned tax is levied, (b) to provide temporary or alternative 
accommodation to occupiers of any such buildings where any such building 
collapses, (c) to undertake and carry out tenantable repairs to buildings placed 
at its disposal, (d) to move the Government to acquire old and dilapidated 
buildings in respect of which the cess is levied and which are beyond repairs or 
buildings in which structural repairs have once been carried out but further 
repairs are not possible, (e) to reconstruct new buildings, (f) to set up transit 
camps for’ those dishoused on account of collapses, fire, rain or tempest, and 
(g) to undertake demolition of dangerous buildings or portions thereof. These 
objects obviously were fixed upon as a result of the earlier studies undertaken 
by the Government and the Corporation and the recommendations made by 
members of the public in answer to the proposals published by Government in 
connection with collapses of residential buildings and the tragic consequences . 
following them. 

To ensure implementation of these functions and duties, the Act provides 
the levy of tax on buildings and lands, save those exempted under s. 28, at rates 
of percentum of the rateable value of the properties as laid down in the Sche- 
dule to the Act. Under s. 27 and the Schedule the properties are grouped into 
three categories in respect of which varying percentage of the rateable value of 
the buildings is charged as a basic levy and at a higher rate where any such 
building is structurally repaired. The three categories are formulated on two 

7 Wilis, Constitutional Law of the United 10 Cooley on Tazatiin (4th ed.), vol. 1, 
States, 587. pp. 881, 882. 


8 [196918 S. C. R. 827. 11 Ibid 892 
9 [1070]3S.C.R R83. 
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principles, the age of the buildings and the type of construction in vogue during 
the periods when they were constructed. These principles appear to have 
been adopted from the earlier studies made at the instance of the Government 
and the Corporation. The amount recovered under this levy is to be first 
credited to the Consolidated Fund of the State, and thereafter to be transfer-- 
red by a suitable appropriation to the fund designated as the Bombay Building 
Repairs and Reconstruction Fund (s. 31). For providing initial expenditure 
of the Board, the Government and the Corporation have been empowered to 
make advances (s. 48). The Act also provides that the Government may and 
the Corporation shall make an annual grant of Rs. 1,00,00,000 each. 

Two further provisions in this connection need be noted. The first is s. 27(4) 
under which an owner who is required to pay the cess pays only 10 per 
cent of the rateable value of his building and is entitled to recover the balance 
from the tenant by making a corresponding increase in the rent payable by 
such a tenant. Default by the tenant gives him the right to sue for eviction 
under s. 12 of the Bombay Rent Act, 1947 or, on intimation to the Municipal 
Commissioner, for recovery thereof as arrears of tax due under the Bombay 
Municipal Corporation Act. The second is that during the life of the Act 
such an owner is not bound to keep the premises let to any occupier in good 
and tenantable repair and s. 23 of the Bombay Rent Act is deemed to have been 
suspended and s. 108(m) of the Transfer of Property Act is to apply, which 
means that it is the obligation of the tenant to keep the premises in tenantable 
repairs. It is, however, true that s. 58, as amended by Act 6 of 1971, saves 
the power of the Commissioner under the Bombay Municipal Corporation Act 
to require the owner to carry out repairs to such things as drains, water-clogets, 
latrines ete., to pull down or repair dangerous structures and to prevent causes 
of danger by such structures, to stop nuisances caused by a leaking roof or 
by a ditch, tank ete. or by collection of water, and also saves his powers to 
enforce his orders to execute works, and the right of the occupier to execute 
any such work in the event of default by the owner. The section also saves 
the right in such an event of a tenant to execute such work required by the 
Commissioner under s. 10-D of the Bombay Rent Act. This saving of the 
powers of the Commissioner, however, cannot be equated with the obligation’ 
to carry out tenantable repairs under s. 23 of the Bombay Rent Act or the 
right of the tenant to carry out such repairs in the case of the landlord’s 
default and to reimburse himself to the extent of two months’ rent. 

Such being the scheme and the objects of the Act, can it be said that the 
cess imposed thereunder is not for a public purpose. It may be that some of 
the existing buildings, by reason of their having been recently constructed or 
their having been properly cared for or structural repairs having been recently 
made therein, might not require repairs contemplated by the Act. Yet, their 
owners are required to pay the cess from out of which the Board would carry 
out structural repairs to buildings whose owners have been neglectful or even 
defaulters in carrying out the Municipal requisitions. Does it, however, follow 
from such a result that the purpose of the Act is to confer bounty on such 
owners, and that, therefore, the purpose of the tax is to serve a private and 


‘not a public purpose, and therefore, violative of art. 19(JZ)(f). 


The rule, no doubt, is that taxes can be levied for public purposes and 
indirect and incidental benefits which may result to the public do not make a 
public purpose, where the object is directly private. But the purpose of a 
tax would not be regarded as private merely because some persons might re- 
ceive more benefits from the use of its proceeds than others or is imposed 
for a purpose other than revenue, such as tariff duties for encouragement of 
manufacturers or licence fees with a view to regulate a particular trade or 
industry. A law not only exempting, from taxation the limited means of poor 
and afflicted persons but providing public funds to ameliorate their conditions, 
is undoubtedly one for publie purpose. A clear example of such a tax is 
the provision for hospitals and asylums where medical and other aid is given 


t 
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to the poor and the dependent free of any charge. A tax in aid of private 
enterprises would undoubtedly be regarded as loading ‘‘the table of the few 
with bounty that the many may partake of the crumbs that fall therefrom”’, 
unless such an enterprise is one of such magnitude or promise that its pros- 
perity constitutes a substantial element of public welfare or which renders it 
important to national defence or other such national interest.2 But the prin- 
ciple that funds raised by taxation cannot be expended for private use does 
not prevent the Legislature from looking at the ultimate rather than the im- 
mediate result of the expenditure, and incurring an expense or creating a liabi- 
lity on the part of the public which it was under no constitutional obligation to 
incur or create if the ultimate effect will be beneficial to the public. Upon this 
theory laws establishing minimum wage or limiting the hours of labour have 
been sustained. The fact that a statute authorising an expenditure of publie 
funds for a public purpose may foster another enterprise which is not a publie 
one does not invalidate the statute if the purpose of the expenditure is legitimate 
because it is public. It will not be defeated merely because the execution of it 
involves payments to individuals. The test is not as to who receives the money 
but the character of the purpose for which it is to be expended.!3 What is to 
be borne in mind is the distinction between the purpose and the method of its 
implementation. If in the course of the latter some benefit incidentally reaches 
to a particular person or persons, the former neither changes its character nor 
is it invalidated for that reason. For instance, when a sudden or an over- 
whelming disaster strikes, such as flood or a destructive fire, a Legislature may 
legitimately authorise expenditure of public money to provide a succour to the 
victims. Persons living in the area may become helpless or destitute, irrespective 
of whether rich or poor, but it is a publie purpose to supply the sufferers with 
food, clothing and shelter in order to relieve their immediate needs. Expendi- 
ture of public funds in such cases have been treated as necessary for the proper 
exercise of the police powers of the State. 

It is a common experience in the field of taxation that the incidence of tax 
falls upon a class or upon individuals who derive no direct benefit from its 
expenditure or who are not responsible for the mischief to remedy which the 
tax is imposed. Besides, in the present case the cess on collection has, in the 
first instance, to be credited to the State’s Consolidated Fund and then under 
an appropriation duly made after deducting the cost of collection the balance 
is to be transferred to the Repairs and Reconstruction Fund: The doctrine of 
benefits canhot apply to such a case firstly because the cess goes directly to the 
Consolidated Fund in augmentation of that fund and not to a specific fund, and 
secondly, because the Legislature has the power to authorise expenditure out of 
the Consolidated Fund on any public purpose which it thinks necessary and 
proper. 

Both the purpose of the cess and its use are without doubt for publie purpose. 
The purpose is to prevent collapses and the suffering they must cause including 
rendering several persons homeless, a condition accentuated by the demand for 
accommodation outrunning the supply. The use is for preservation and pro- 
longing the life of the buildings existing at the date of the enactment of the Act 
by carrying out structural repairs where owners due to diverse reasons refuse 
or are reluctant to spend their capital on such preservation, jeopardising the life 
of their properties and due to the peculiar conditions in the property market 
find it profitable to render buildings into vacant plots. If in implementing the 
purpose, which as aforesaid is demonstrably public, some benefit reaches parti- 
eular individuals, the statute, which does not directly purport so to do, cannot 
be invalidated. 


12 Cooley on Taxation, (4th ed.), vol. 1, 14 American Jurisprudence, Taxation, Vol. 
Ch, 4, Arts. 174 to 281: and American Juris- 51, Bins 858 at p. 896. 
prudsnce vol. 51, paras. 321 and 829. 15 Carmichael v. Southern Coal & Coke 
18 Ibid, para. 380, at p. 381; and Carmi- Co., (1986) 81 Law. ed. 1245, at page 1261 
chael v. Southern Coal & Coke Co., (1936) 81 and 1265. 
Law ed. 1245. 
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Chapter IV of the Act deals with the levy of the cess and the buildings 
subjected to its imposition. Though s. 27 imposes the tax on buildings and 
lands, the exemptions given to buildings exclusively occupied by the owners, 
to buildings exclusively used for non-residential purpose, to residential build- 
ings exclusively occupied on leave and licence, to open lands not built upon 
and to buildings which might be erected after the date on which the Act comes 
into force, have the effect of confining the tax to residential houses occupied 
by tenants existing at the date of the commencement of the Act. Section 29 
divides the buildings so taxed into categories A, B and C. Buildings built 
prior to September 1, 1940 fall into category A, those built between September 
1, 1940 and December 31, 1950 fall into category B and those built between 
January 1, 1951 and the date immediately before the date on which the Act 
was brought into force fall into category ©. Under the Schedule, category 
A buildings are charged at the rate of 25 per cent. of the rateable value and 
at 4 per cent. if any building in that category is structurally repaired by the 
Board. If a building falls in category B, it is charged at 20 per cent. and at 30 
per cent. if it is structurally repaired, and buildings falling in category C Lave 
to bear the tax at 15 per cent. and at 20 per cent. if any one of them is‘strue- 
turally repaired by the Board. `The Act thus makes three kinds of classification 
(1) by confining the tax to the residential tenanted buildings, it classifies build- 
ings which are used for residential purpose and are tenanted, from the rest; 
(2) by confining the tax to such existing buildings it classifies them from those 
built after the date on which the Act is brought into force, and (3) by dividing 
those which are liable to tax into three categories according to the three periods 
in which they were constructed. 


To such a classification, the challenge, firstly, was that there was no rationale 
in dividing the residential and the non-residential buildings as a number of 
buildings falling in both the groups had been found to be in imminent dangerous 
condition, and posed the problem of danger to human lives and of collapse. 
It was said, therefore, that both the kinds ought to have been subject to the 
provisions of the Act. The second challenge was to the equality of the per- 
centum of the rate to buildings falling in any one of the three categories 
without regard to their actual physical conditions. Counsel sought to work 
out several permutations and combinations to show that such equal treatment 
to buildings in eaéh one of the three categories created inequality by reason 
of disregard to their unequal conditions. Thus, a building built in 1900 was 
treated equal with one built in 1939 and both bore the tax at the same rate, 
Similarly, a building totally neglected by the owner, and therefore, needing 
structural repairs was treated on equal footing with another in the same cate 
gory, but on which the owner has recently carried out full structural repairs 
and was therefore in a sounder condition than the former. There was, ac- 
cording to counsel, inequality writ large in ss. 27 and 28 and the Schedule 
to the Act. The third attack was on the exemptions, the ground of attack 
being that some of them had no foundation in principle and were totally 
arbitrary. Reliance was placed in this connection on some of the decisions 
of this Court to show that discrimination results where classification among 
equals is based on no rational principle and which has no reasonable nexus 
with the object with which the impugned legislation is enacted. Similarly, 
such discrimination arises where there is no classification even though the objects 
which-are subjected to tax are unequal and yet treated alike. (See K.T. Moopil 
Nair v. State of Kerala, Madras v. Nand Lal & Co. and A.P. State v. Nalla 
Reddy). Counsel for the respondents, on the other hand, urged that those 
decisions had no application to the present Act as the classifications made and 
the exemptions provided thereunder were based on principles which have inti- 
mate relation to the objects with which the Act was passed and the evil it 
sought to, avert. 
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From what has been earlier stated, it is manifest that a combination of 
factors, such as geographical limitations on living space in the city, the conse- 
quent limited number of buildings, the fact of a large number of them having 
been constructed as éarly as 1905 and even before, the fact of many of them 
having to be built: vertically and that too on timber frames, the effect of freez- 
ing of rents together with obligations imposed on the owners by the Rent Act 
rendering the maintenance of buildings economically unattractive, reluctance 
and sometimes inability of the owners to carry out repairs and even to comply 
with municipal requisitions, the alarming spurt in the city’s population, 
immigration of labour in large numbers from the hinterland, increasing pressure 
on the existing residential premises and on sanitary facilities therein, house 
collapses in large numbers every year entailing human tragedy and rendering 
hundreds homeless, had raised problems which were of imminent concern tu 
the State as well as the Municipal authorities. Im these circumstances, if the 
Legislature took a policy decision to give priority to the residential tenanted 
premises in respect of which, in its opinion, the danger was graver and more 
imminent, no challenge to the division between residential and non-residential 
premises can be sustainable particularly when dealing with a part of the 
problem and confining its treatment to residential premises only was considered 
feasible. From the studies undertaken hy the Government and the Corpora- 
tion earlier referred to, it appears that there were two alternatives; the first 
was reconstruction of large section of the city and replacing new buildings 
in place of the old, and the second was the preservation and prolonging the 
life of the existing structures by carrying out structural repairs and altera- 
tions therein, The first obviously would have raised numerous problems, legal 
and economic. The second would create lesser number of them. If the Legis- 
lature thought it best in the circumstances to choose the second instead of 
the first and confined its attention to the existing structures, no challenge on 
the ground of discrimination or arbitrariness can legitimately be made, the 
classification of residential premises from the rest and that between those 
existing at the time when the Act was brought into force from the new ones 
which might be built thereafter can be regarded as based on intelligible differ- 
ential and related to the objectives and their feasibility which the Legislature 
had in mind while undertaking the questioned legislation. . 


The division of such existing structures into three categories was evidently 
made in the light of the survey of buildings by the Corporation and the report 
of Bedekar Committee and the classification of buildings made therein on the 
basis of age and the kind of construction in vogue in the respective periods in 
which they were erected. That being so, it is impossible to say that the afore- 
said groupings of buildings was unprincipled, whimsical or arbitrary. 

But, as Mr. Sorabji was at pains to point out, there might be buildings re- 
quiring structural repairs while there might be some in the same category 
which might not require them for the reason that they had been consistently 
looked after by their owners, and yet the latter are made to pay the tax and 
that too to the same degree. To that the answer is two-fold. Firstly, that the 
tax payable is on the rateable value of each building which differs from build- 
ing to building and secondly, it is distributed between owners and the tenants, 
the former bearing 10 per cent. of it only. To make such distribution reasonable 
and just the Legislature suspended during the life of the Act some of the 
obligations of the owners under the Rent Act and revived the obligations of 
the tenants under s. 108(m) of the Transfer of Property Act, though retaining 
the powers of the Corporation obviously on the overriding consideration of 
public health. It is true that even so, some of the owners, whose buildings do 
not need structural repairs, have to pay the tax, the proceeds of which would 
be spent for carrying out repairs to buildings whose landlords have been neg- 
lectful. The argument, in other words, is reduced to this namely, that there 
would be one class of tax-payer who would not get the returns and individual 
benefit while the other would get it at the expense of the former. Such an 
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argument, however, can be urged almost against every tax and every public 
expenditure and no tax can ever escape such a censure. The grievance that 
individual tax-payers get more or less return from the tax proceeds has 
hardly ever been entertained and would not be a sustalnable ground for a 
challenge against its constitutional validity. The decision in Railroad Retire- 
ment Board. v. Alton R. Co.” leaned upon heavily by counsel, disapproving a 
provision establishing a compulsory bonus system of employees on all carriers 
treating them all as a single employer, on the ground that it imposed upon 
solvent carriers the burden of furnishing money necessary to meet the demands 
of the system upon insolvent carriers, cannot apply as the decision turned on 
due process clause, a clause not available in our Constitution. 

The levy of the cess under s. 27 of the Act is not based on the principle 
of quid pro quo. Its object is not to repair all residential premises, but to 
preserve and prolong their lives in order to avert the dilemma caused by the 
acute shortage of residential accommodation on the one hand, and the reluct- . 
ance and/or inability of the owners to carry out repairs resulting from the 
Rent Act, on the other, and to establish an agency so that structural repairs 
to buildings in dangerous or ruinous conditions can be carried out. The 
finances for these objects are provided from a fund from the impugned cesses 
and contributions by the State and ‚the Corporation. 

The contention that some of the buildings falling in categories B and 0 
would not need structural repairs throughout the life of the Act or that such 
repairs would be carried out in buildings not cared for by defaulting land- 
lords, takes no notice of the fact that the primary object of the Act is not 
to repair all buildings subject to cess but to prevent the annually recur- 
rent mischief of house collapses and the human tragedy and deprivations 
they cause. The cess being thus levied to prevent such disasters, there is no 
question of unequal treatment between one class of owners and another. The 
classification of buildings into three categories is based, as already stated, on 
their age and the construction current during the periods of their erection. 
It is, therefore, based on an intelligible differentia and is closely related to 
the objects of the legislation. There is, therefore, no question of unequals 
being treated as equals, as each building in respect of which the cess is pay- 
able falls within the surveillance of the Board and has to be strticturally re- 
paired if the need were to arise. The principle laid down in Moopil Nasr’s 
case or in New Manek Chowk Mills v. Munic. Corp.'® clearly does not apply 
to the present case. 

The objection to the exemptions under s. 28 can be met by the fact that 
buildings in each of the groups therein set out form a distinct class by them- 
selves. Buildings in cls. (a) to (f) are buildings to which the Rent Act does 
not apply, and therefore, the considerations for which the cess is levied do not 
apply to them. Buildings used for non-residential purposes do not fall within 
the scope of the Act, and therefore had to be excluded from the levy of the 
cess. Clauses (g), (h) and (j) read with the newly inserted cl. (ja) were, 
however, objected to. Buildings vesting in or leased to cooperative housing 
societies " registered under the Maharashtra Cooperative Societies Act, 1960 form 
a class by themselves and cannot be equated with buildings built by individuals. 
A perusal of that Act is sufficient to satisfy that the relations between a society 
and its members to whom. apartments are either allotted or leased are not the 
same as those between landlords and tenants. There is, besides, considerable 
control of the Registrar, Cooperative Societies, over the administration of the 
funds of the societies and their expenditure and an overall supervision over 
their affairs. The Bedekar Committee, no doubt, sounded a warning in respect of 
some of the buildings put up by some of such societies. But these are excep- 
tions and the Legislature could not have carved out a sub-clause in respect of 
them. The Committee, however, had observed that these societies in the present 
state of the property market were the only real instrumentalities through which 
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an increase in the residential accommodation can at present be achieved, and 
therefore, should be encouraged. 


Likewise, the relations between the owners and Persons occupying their build- 
ings under leave and licence cannot be equated with relations between landlords 
and tenants. The circumstances which led to the imposition of the cess do 
not apply to premises in the occupation of licensees, because such licensees have 
no rights such as the tenants have, namely, irremoveability and the freezing of 
rents, and the consequential reluctance or inability of the landlords to maintain 
their premises in tenantable repairs. There is not such statutory control over 
compensation paid by them as there is in the case of standard rent. Considera- 
tions applicable to them are, therefore, quite different. The two classes of 
occupiers, therefore, cannot be equated. The premises occupied by licensees 
thus form a distinct class by themselves and could not have been lumped to- 
gether with tenanted premises without the danger of a challenge under art. 14. 


So far as the buildings occupied by owners themselves and falling under cl. 
(h) are concerned, counsel frankly conceded that different considerations would 
apply and therefore no objection could be taken to their being exempted from 
the tax. If buildings used for non-residential purposes or on the basis of leave 
and licence are validly treated differently, buildings if used partly for one and 
partly for another such purpose or purposes can also be similarly treated pro- 
vided that no part or parts thereof are occupied or used for a purpose other 
than those specified in the three clauses, since these buildings forming separate 
classes by themselves from the tenanted residential premises, the provisions for 
exempting them cannot be held as violative of the equal protection clause. 


For the reasons stated above, the Act has to be held valid and the petitions 
unsustainable. Accordingly, the petitions are dismissed but in the circumstances 
of the case there will not be any order of costs. 


Petitions dismissed. 


Present: Mr. Justice A. N. Ray and Mr. Justice D. G. Palekar. 
M/S. MADHUSUDAN GORDHANDAS & CO. 


v, 
MADHU WOOLLEN INDUSTRIES PRIVATE LTD.* 


Companies Act (I of 1956), Secs. 433(e), 557—Whether Court can wind up company 
under s. 433(e) where debt bona fide disputed—Where exact amount of debt dis- 
puted whether Court can make winding up order—Whether Court can decline to 
pass winding up order where creditors oppose winding up petition—How to deter- 
mine whether substratum of company is destroyed. 


In a petition for winding up a company under s. 433(e) of the Companies Act, 
1956, if the debt is bona fide disputed and the defence is a substantial one, the 
Court will not wind' up the company. A petition for winding up by a creditor who 
claimed payment of an agreed sum for work done for the company when the com- 
pany contended that the work had not been done properly, cannot be allowed. 

Where the debt is undisputed the Court will not act upon a defence that the 
company has the ability to pay the debt but the company chooses not to pay the 
particular debt. Where however there is no doubt that the company owes the 
creditor a debt entitling him to a winding up order but the exact amount of the 
debt is disputed, the Court will make a winding up order without requiring the 
ereditor ta quantify the debt precisely. The principles on which the Court acts are 
first that the defence of the company is in good faith and one of substance, second- 
ly, the defence is likely to succeed in point of law and thirdly, the company 
adduces prima facie proof of the facts on which the defence depends. 

London and Paris Banking Corporation In re,! Re The Brighton Club and Norfolk 


*Dectded, October 29, 1971. Civil Appeal 1 (1874) L. R. 19 Eq. 444, 
No. 1118 of 1970, from Bombay. 
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Hotel Company Limited? In re A Company? and Tweeds Garages Ltd., In re,4 
referred to. 

In a winding up petition if there is opposition to the making of the winding up 
order by the creditors, the Court will consider their wishes and may decline to 
make the winding up order. The wishes of the shareholders are also considered 
though perhaps the Court may attach greater weight to the views of the creditors. 
The wishes of the creditors will however be tested by the Court on the grounds 
as to whether the case of the persons opposing the winding up is reasonable, 
secondly, whether there are matters which should be inquired into and investi- 
gated if a winding up order is made. A winding up order will not be made on 
a creditor’s petition if it would not benefit him or the company’s creditors generally. 
The grounds furnished by the creditors opposing the winding up will have an im- 
portant bearing on the reasonableness of the case. 

Re P. & J. Macrae, Lid.,5 referred to. 

An allegation that the substratum of a company has gone has to be alleged and 
proved as a fact. In determining whether or not the substratum of a company has 
gone, the objects of the company and the case of the company on that question 
will have to be looked into. The mere fact that the company has suffered trading 
losses will not destroy its substratum unless there is no reasonable prospect of it 
ever making a profit in the future and the Court is reluctant to hold that it has 
no such prospect. 

In re Suburban Hotel Company and Davis v. Brunswick (Australia), Lid.,7 
referred to. 

Improper motive in presenting a petition for winding up of a company can be 
spelt out where the petition is presented to coerce the company in satisfying some 
groundless claims made against it by the petitioner. 


Tue facts appear in the judgment. 


V. M. Tarkunde, with R. L. Mehta and I. N. Shroff, for the appellant. 

V. S. Desai, with P. N. Tewari, and J. B. Dadachanjt & Co., for the 
respondent. 

M. C. Chagla, with S. N. Prasad, for creditors Nos. 1, 3 to 6 and 10. 

A. K. Sen, with E. C. Agrawala, for creditor No. 9. 


Ray J. This is an appeal by certificate from the judgment dated April 3, 
1970 of the High Court of Bombay confirming the order of the learned single 
Judge refusing 1 to wind up the respondent company. 

The apPellants are a partnership firm. The partners are the Katakias. They 
are three brothers. The appellants carry on partnership business in the name 
of Madhu Wool Spinning Mills. 

The respondent company has the nominal capital of Rs. 10,00,000 divided 
into 2,000 shares of Rs. 500 each. The issued, subscribed and fully paid up 
capital of the company is Rs. 5,51,000 divided into 1,108 Equity shares of 
Rs. 500 each. The three Katakia brothers had three shares in the company. 
The other 1,100 shares were owned by N. C. Shah and other members described 
as the group of Bombay Traders. 

Prior to the incorporation of the company there was an agreement between 
the Bombay Traders and the appellants in the month of May, 1965. The 
Bombay Traders consisted of two groups known as the Nandkishore and the 
Valia groups. The Bombay Traders was floating a new company for the 
purpose of running a Shoddy Wool Plant. The Bombay Traders agreed to 
pay about Rs. 6,00,000 to the appellants for acquisition of machinery and 
installation charges thereof. The appellants had imported some” machinery 
and were in the process of importing some more. The agreement provided that 
the erection expenses of the machinery would be treated as a loan to the new 
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company. Another part of the agreement was that the machinery was to be 
erected in portions of a shed in the compound of Ravi Industries Private 
Limited. ‘The company was to pay Rs. 3,100 as the monthly rent of the por- 
tion of the shed occupied by ihem. The amount which the Bombay Traders 
would advance as loan to the company was agreed to be converted into Equity 
capital of the company. Similar option was given to the appellants to con- 
vert the amount spent by them for erection expenses into equity capital. 

The company was incorporated in the month of July, 1965. The appellants 
alleged that the company adopted the agreement between the Bombay Traders 
and the appellants. The company however denied that the company adopted 
the agreement. 

The appellants filed a petition for winding up in the month of January, 
1970. The appellants alleged that the company was liable to be wound up 
under the’ provisions of s. 433(e) of the Companies Act, 1956 as the company 
is unable to pay the following debts. 

The appellants claimed that they were the creditors of the company for the 
following sums of money— Rs. 

A. (a) Expenses incurred by the appellants in connection with the erec- 

tion of the plant and machinery .. ss ai i m 3 
(b) Interest on the sum of Rs. 1,14,344.97 from 1 April, 1966 till 
31 December, 1969 at 1% per mensem ... a oe ss ; 
(e) Commission on the sum of Rs. 1,14,344.97 due to the appellants at 
the rate of 1 per cent. per mensem from 1 April, 1966 till 31 
December, 1969 i á a ase de wo as . 
B. (a) Compensation payable by the compaty to the appeallans at the 
rate of Rs. 3,100 per month for 22 months and 14 days in respect 
of occupation of the portion of the shed given by the appellants 
to the company on the basis of leave and licence... = : 
(b) Interest on the amount of compensation from time to time by the 
said company to the appellants till 12 April, 1967 .. : ya 
(c) Further interest on compensation from 13 April, 1967 to 31 
December, 1969 Ae es Fa ee + ars .. 21,576.00 
C. (a) 3 Invoices in respect of 3 machines si aes es ra .. 85,250.00 
(b) Interest on Rs. 85,250 ae a i 3 a ae 37,596.00 
(c) Commission at the rate of 1 per cent. on Rs. 85,250 .. ad z4 37,596. 00 

The appellants alleged that the company failed and neglected to show the 
aforesaid indebtedness in the books of account save and except the sum of 
Rs. 72,556.01. 

The other allegations of the appellants were these. The company incurred 
losses upto March 31, 1969 for the sum of Rs. 6,21,177.53 and thereafter in- 
curred further losses. The company stopped functioning since about the month 
of September, 1969. The company is indebted to a Director and the firms 
of M/s. Nandkishore & Co. and M/s. Bhupendra & Co. in which some of the 
Directors of the company are interested. The indebtedness of the company 
to the creditors including the appellants’ claim as shown by the company at 
the figure of Rs. 72,556.01 is for the sum of Rs. 9,56,829.47. The liability 
of the company including the share capital amounted to Rs. 14,98,923.33. The 
liability excluding the share capital of the company is Rs. 9,56,829.47 and the 
assets of the company on the valuation put by the company on the balance 
sheet amount to Rs. 8,81,171.96. The value of the current and liquid assets 
is about Rs. 2,74,247.38. The appellants on these allegations alleged that 
even after the proposed sale of the machinery at Rs. 4,50,000 the company 
would net be in a position to discharge the indebtedness of the company. The 
proposed sale of machinery for the sum of Rs. 4,50.000 was at an undervalue. 
Th: market value was Rs. 6,00,000. The Board did not sanction such a sale. 

It was alleged that the substratum of the company disappeared and there 
was no possibility of the company doing any business at profit. The company 
was insolvent and it was just and equitable to wind up the company. 


1,14,344.97 


51,453.13 


51,453.12 


69,600.00 


7,857 .00 


oe 
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When the petition was presented to the High Court of Bombay the learned 
single Judge made a preliminary order accepting the petition and directing 
notice to the company. When the company appeared all the shareholders and 
a large number of creditors of the company of the aggregate value of 
Rs. 7,50,000 supported the company and opposed winding up. 

The company disputed the claims of the appellants under all the heads save 
the two amounts of Rs. 14,650 and Rs. 36,000 being the amounts of the second 
and third invoices. The company produced books of account showing a sum 
of Rs. 72,556.01 due to the appellants, as on March 31, 1969. The company 
alleged that the appellants had agreed to reduction of the debt to a sum of 
Rs. 14,850 and to accept payment of the same out of proceeds of sale of the 
machinery. 

The learned single Judge held that the claims of the appellants were dis- 
puted save that a sum of Rs. 72,556.01 was payable by the company to the 
appellants and with regard to the sum of Re. 72,556.01 the company alleged 
that there was a settlement at Rs. 14,850 whereas the appellants denied that 
there was any such compromise. The learned single Judge refused to wind 
up the company and asked the company to deposit the disputed amount of 
Rs. 72,556.01 in Court. The further order was that if within six weeks the 
appellants did not file the suit in respect of the recovery of the amount the 
company would be able to withdraw the amount and if the suit would be 
filed the amount would stand credited to the suit. 

The High Court on appeal upheld the judgment and order and found that 
the alleged claims of the appellants were very strongly and substantially denied 
and disputed. 

The first claim for erection of plant and machinery was totally denied by 
the company. The defences were first that the books of the company showed 
no such transactions; secondly, there was no privity between the company and 
the persons in whose names the appellants made the claims; thirdly, the alleged 
claims were barred by limitation; and, fourthly, there was never any demand 
for the alleged claims either by those persons or by the appellants. The alleged 
claims for interest and commission were therefore equally baseless according 
to the defence of the company. 

The second claim for compensation was denied on the grounds that the ap- 
pellants were not entitled to any compensation for use of the portion of the 
shed and the alleged claim was barred by limitation. As to the claim for com- 
pensation the company relied on the resolution of the Board of Directors at - 
which the Katakia brothers were present as Directors. The Board resolved 
confirmation of the arrangement with M/s. Ravi Industries for use of the 
premises for the running of the industry at their shed at a monthly rent of 
Rs. 4,250. Prima facie the resolution repelled any claim for compensation or 
interest on compensation. : 

With regard to the claim of invoices the High Court held that the first in- 
voice for Rs. 34,600 was paid by the company to the appellants. The receipt 
for such payment was produced before the learned trial Judge. The appellants 
also admitted the same. As to the other two invoices for Rs. 14,650 and for 
Rs. 36,000 the amounts appeared in the company’s books. According to the 
company the claim of the appellants was for Rs. 72,556.01 and the case of 
the company was that there was a settlement of the claim at Rs. 14,850.00. 

The High Court correctly gave four principal reasons to reject the claims 
of the apPellants to wind up the company as creditors. First, that the books 
of account of the company did not show the alleged claims of the appellants 
save and except the sum of Rs. 72,556.01. Secondly, many of the alleged claims 
are barred by limitation. There is no allegation by the appellants to support 
acknowledgment of any claim to oust the plea of limitation. Thirdly, the 
Katakia brothers who were the Directors resigned in the month of August, 
1969 and their three shares were transferred in the month of December, 1969 
and up to the month of December, 1969 there was not-a single letter of demand 
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to the company in respect of any claim. Fourthly, one of the Katakia brothers 
was the Chairman of the Board of Directors and therefore the Katakias were 
in the knowledge as to the affairs of the company and the books of accounts and 
they signed the balance sheets which did not reflect any claim of the appellants 
except the two invoices for the amounts of Rs. 14,650 and Rs. 36,000. The 
High Court characterised the claim of the appellants as tainted by the vice 
of dishonesty. : 

The alleged debts of the appellants are disputed, denied, doubted and at 
least in one instance proved to be dishonest by the production of a receipt 
granted by the appellants. The books of the company do not show any of 
the claims excepting in respect of two invoices for Rs. 14,650 and Rs. 36,000. 
It was said by the appellants that the books would not bind the appellants. 
The appellants did not give any statutory notice to raise any presumption of 
inability to pay debt. The appellants would, therefore, be required to prove 
their claim. 

This Court in Amalgamated Commercial Traders Pte. Lid. v. Krishnaswami! 
dealt with a petition to wind up the company on the ground that the vom- 
pany was indebted to the petitioner there for a sum of Rs. 1,750 being the net 
dividend amount payable on 25 equity shares which sum the company failed 
and neglected to pay in spite of notice of demand. There were other share- 
holders supporting the winding up on identical grounds. The company alleged 
that there was no debt due and that the company was in a sound financial 
position. The resolution of the company declaring a dividend made the pay- 
ment of the dividend contingent on the receipt of the commission from two 
sugar mills, The commission was not received till the month of May, 1960. 
The resolution was passed in the month of December, 1959. Under s. 207 of 
the Companies Act a company was required to pay a dividend which had been 
declared within three months from the date of the declaration. A company 
cannot declare a dividend payable beyond three months. This Court held that 
the non-payment of dividend was bona fide disputed by the company. It was 
not a dispute ‘to hide’ its inability to pay the debts. 

Two rules are well settled. First, if the debt is bona fide disputed and the 
defence is a substantial one, the Court will not wind up the company. The 
Court has dismissed a petition for winding up where the creditor claimed a 
sum for goods sold to the company and the company contended that no price 
“had been agreed upon and the sum demanded by the creditor was unreasonable 
(see London and Parts Banking Corporation In re*). Again, a petition for 
winding up by a creditor who claimed payment of an agreed sum for work done 
for the company when the company contended that the work had not been done 
properly was not allowed. (See Re The Brighton Club and Norfolk Hotel Com- 
pany Limited?). 

‘Where the debt is undisputed the Court will not act upon a defence that 
the company has the ability to pay the debt but the company chooses not to 
pay that Particular debt. (See In re A company*). Where however there is 
no doubt that the company owes the creditor a debt entitling him to a winding 
up order but the exact amount of the debt is disputed the Court will make a 
winding up order without requiring the creditor to quantify the debt precisely. 
(See Tweeds Garages Ltd., In re.). The principles on which the Court acts are 
first that the defence of the company is in good faith and one of substance, 
secondly, the defence is likely to succeed in point of law and thirdly, the 
company adduces prima facie proof of the facts on which the defence depends. 

Another rule which the Court follows is that if there is opposition to the 
making of the winding up order by the creditors the Court will consider their 
wishes and may decline to make the winding up order. Under s. 557 of the 
Companies Act, 1956 in all matters relating to the winding up of the company 
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the Court may ascertain the wishes of the creditors. The wishes of the share- 
holders are also considered though perhaps the Court may attach greater weight 
to the views of the creditors. The law on this point is stated in Palmer’s 
Company Law, 21st edn., p. 742 as follows: 

“,..This right to a winding-up order is, however, qualified by another rule, viz. 
that the court will regard the wishes of the majority in value of the creditors, and 
if, for some good reason, they object to a winding-up order, the court in'its dis- 
cretion may refuse the order”, 


The wishes of the creditors will however be tested by the Court on the grounds 
as to whether the case of the persons opposing the winding up is reasonable, 
secondly, whether there are matters which should be inquired into and investi- 
gated if a winding up order is made. It is also well settled that a winding up 
order will not be made on a creditor’s petition if it would not benefit him 
or the company’s creditors generally. The grounds furnished by the creditors 
opposing the winding up will have an important bearing on the reasonableness 
of the case. (See Re P. & J. Macrae, Ltd). 

In the present case the claims of the appellants are disputed in fact and in 
law. The company has given prima facte evidence that the appellants are not 
entitled to any claim for erection work, because there was no transaction be- 
tween the company and the appellants or those persons in whose names the 
appellants claimed the amounts. The company has raised the defence of lack 
of privity. The company has raised the defence of limitation. As to the ap- 
pellants’ claim for compensation for use of shed the company denies any privity 
between the company and the appellants. The company has proved the resolu- 
tion of the company that the company will pay rent to Ravi Industries for the 
use of the shed. As to the three claims of the appellants for invoices one is 
proved by the company to be utterly unmeritorious. The company produced 
a receipt granted by the appellants for the invoice amount. The falsehood of 
the appellants’ claim has been exposed. The company however stated that 
the indebtedness is for the sum of Rs, 14,850 and the company alleges the agree- 
ment between the company and the appellants that payment will be made out 
of the proceeds of sale. On these facts and on the principles of law to which 
reference has been made the High Court was correct in refusing the order for 
winding up. 

Since the inception of the company Jayantilal Katakia a partner of the appel- 
lants was the Chairman of the company until August 22, 1969. His two bro- 
thers were also Directors of the company since its inception till August 22, 1969. 
The Bombay group had also Directors of the company. 

The company proved the unanimous resolution of the Board meeting held on 
June 21, 1969 for sale of machinery of the company. The Katakia brothers 
were present at the meeting. The Katakia brothers thereafter sold their three 
shares to the Valia group. The gumulative evidence in support of the case of the 
company is not only that the Katakia brothers consented to and approved of the 
gale of machinery but also parted with their shares of the company. The 
three shares were sold by the Katakia Brothers shortly after each of them had 
written a letter on July 27, 1969 expressly stating that they had no objection 
to the sale of the machinery and the letter was issued in order to enable the 
company to hold an Extra-ordinary General meeting on the subject. The 
company relied on the resolution of the Board meeting on October 24, 1969 
where it was recorded that the Valia group would sell their 367 shares and 3 
other shares which they had purchased from the appellants to the Nandkishore 
group and the appellants would accept Rs. 14,850 in settlement of the sum of 
Ra. 72,000 due from the company and the company would make that payment 
out of proceeds of sale of the machinery. The Board at a meeting held on 
September 17, 1969 resolved that the proposal of R. K. Khanna to purchase the 
machinery be accepted. On December 20, 1969 an agreement was signed be- 


6 [196]]1 ANE. R. 302. 
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tween R. K. Khanna and the company for the sale of the machinery. At the 
Annual General Meeting of the company on January 8, 1970 the Resolution 
for sale of the machinery was unanimously passed by the company. 

It is in this background that the appellants impeached the proposed sale of 
the machinery as unauthorised and improvident. The appellants themselves 
were Parties to the proposed sale. The appellants themselves wanted to buy 
the machinery at a higher figure. These matters are within the province of 
the management of the company. Where the shareholders have approved of 
the sale: it cannot be said that the transaction is unauthorised or improvident 
according to the wishes of the shareholders. 

It will appear from the judgment of the High Court that the creditors for 
the sum of Rs. 7,50,000 supported the company and resisted the appellants’ 
application for. winding up. There was some controversy as to whether all 
the ereditors appeared or not. At the hearing of this appeal the company gave 
a list of the creditors and notices were issued to the crediors. Apart from the 
appellants, two other creditors who supported the appellants were Ravi Indus- 
tries Ltd. whose name appears as one of the creditors as on August 2, 1971 in 
the list of creditors furnished by the company and K. S. Patel & Co. with a 
claim for Rs. 44,477.56 though their name does not appear in the list. Among 
the creditors who supported the company the largest amount was represented 
by Nandkishore and Company with a claim for Rs. 4,95,999. The two creditors 
who supported the claim of the appellants in regard to the prayer for winding 
up were Ravi Industries Ltd. with a claim for Rs. 2,97,500 on account of 
rent and K. 8. Patel & Co. of Bombay with a claim for Rs. 44,477.56. It 
may be stated here that this claim of Rs. 44,477.56 was made on account of 
erection work of machinery and this identical claim was included in the list 
of expenses claimed by the appellants on account of erection work. The com- 
pany disputed the claim. The High Court correctly found that the appellants 
could not sustain the claim to support winding up. It is surprising that a 
claim of the year 1965 was never pursued until it was included as an item of 
debt in the petition for winding up the company. With regard to the claim 
for rent, the company pursuant to an agreement between the company and 
Ravi Industries Private Ltd. credited Rowe Industries with the sum of 
Rs. 1,52,000 with the result that a sum of Rs. 1,45,500 would be payable by 
the company to Ravi Industries Ltd. in respect of rent. The company alleges 
that Ravi Industries Pvt. Ltd. supported the company in the High Court and 
that they have taken a completely different position in this Court. In this 
Court the company has also relied on a piece of writing dated September 24, 
1971 wherein Ravi Industries Private Ltd. acknowledged payment of Rs. 1,52,000 
to Rowe Industries Pvt. Ltd. and further agreed to write off the amount of 
Rs. 1,45,500. Ravi Industries Pvt. Ltd. is disputing the same. This appears 
to be a matter of substantial dispute. The Court cannot go into these questions 
to settle debts with doubts, 

Counsel for the appellants extracted observations from the judgment of the 
High Cout that it was never in dispute that the company was insolvent and 
it was therefore contended that the company should be wound up. Broadly 
stated, the balance sheet shows the share capital of the company to be 
Rs.5,51,500, the liabilities to be Rs. 9,77,829.47 and the assets to be 
Rs. 8,87,177.93. The assets were less than the liability by Rs. 90,000. Ac- 
cumulated losses of the company for five years appear to be Rs. 6,21,177.53. 
The plant and machinery which are shown in the balance sheet at Rs. 6,07,544.58 
are agreed to be sold at Rs. 4,50,000. There would then be a shortfall in the 
value of the fixed assets by about Rs. 1,50,000 and if that-amount is added to 
the sum of Rs. 90,000 representing the difference between the assets and lia- 
bilities the shortfall in the assets of the company would be about Rs. 2,50,000. 

The appellants contended that the shortfall in the assets of the company 
by about Rs. 2,50,000 after the sale of the machinery would indicate first that 
the substratum of the company was gone and secondly that the company was 
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insolvent. An allegation that the substratum of the company is gone is to 
be alleged and proved as a fact. The sale of the machinery was alleged in 
the petition for winding up to indicate that the substratum of the company 
had disappeared. It was also said that there was no possibility of the company 
doing business at a profit. In determining whether or not the substratum of 
the company has gone, the objects of the company’and the case of the company 
on that question will have to be looked into. In the present case the company 
alleged that with the proceeds of sale the company intended to enter into some 
other profitable business. The mere fact that the company has suffered trading 
losses will not destroy its substratum unless there is no reasonable prospect 
of it ever making a profit in the future, and the Court is reluctant to hold 
that it has no such prospect. (See In re Suburban Hotel Company’ and Davis v. 
Brunswick (Australia), Lid.) The company alleged that out of the pro- 
ceeds of sale of the machinery the company would have sufficient money for 
carrying on export business even if the company were to take into considera- 
tion the amount of Rs. 1,45,000 alleged to be due on account of rent. Export 
business, buying and selling yarn and commission agency are some of the busi- 
nesses which the company can carry on within its objects. One of the Direc- 
tors of the Company is Kishore Nandlal Shah who carries on export business 
under the name and style of M/s. Nandkishore & Co. in partnership with 
others. Nandkishore & Co. are creditors of the company to the extent of 
Rs. 4,95,000. The company will not have to meet that claim now. On the 
contrary, the Nandkishore group will bring in money to the company. This 
Nandkishore group is alleged by the company, to help the company in the 
export business. The company has not abandoned the objects of business. 
There is no such allegation or proof. It cannot in the facts and circumstances 
of the present case be held that the substratum of the company is gone. Nor 
can it be held in the facts and circumstances of the present ease that the 
company is unable to meet the outstandings of any of its admitted creditors. 
The company has deposited in Court the disputed claims of the appellants. 
The company has not ceased carrying on its business. Therefore, the com- 
pany will meet the dues as and when they fall due. The company has reason- 
able prospect of business and resources. 

Counsel on behalf of the company contended that the appellants presented 
the petition out of improper motive. Improper motive can be spelt out where 
the petition is presented to coerce the company in satisfying some groundless 
claims made against it by the petitioner. The facts and circumstances of the 
present case indicate that motive. The appellants were Directors. They sold 
their shares. They went out of the management of the company in the month 
of August, 1969. They were parties to the proposed sale. Just when the 
sale of the machinery was going to be effected the appellants presented a peti- 
tion for winding up. In the recent English decision in Mann v. Goldstein? 
it was held that even though it appeared from the evidence that the company 
was insolvent, as the debts were substantially disputed the Court restrained 
the prosecution of the petition as an abuse of the process of the Court. It 
is apparent that the appellants did not present the petition for any legitimate 
purpose. 

The appeal, therefore, fails and is dismissed with costs. The company and 
the supporting creditors will get one hearing fee. The amount of Rs. 72,000 
which was deposited in Court will remain deposited in the Court for a period 
of eight weeks from this date and if in the meantime no suit is filed by the 
appellants within eight weeks the company will be at liberty to withdraw the 
amount by filing the necessary application. In the event of the suit being 
filed within this period the amount will remain to the credit of the suit. 


Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 
ACHUT PANDURANG KULKARNI v. SADASHIV GANESH 
PHULAMBRIKAR*. 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 13(1) (k)}— 
Question whether tenant has ceased to use premises without reasonable cause how io be decided 
—Burden of proof. 


Under s. 18 (1) (K) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, the question ar to whether the tenant has ceased to use the premises without reason- 
able cause, will depend on the facts and the ciroumstances of each case. If there is evidence 
on record to show that the tenant had something more than a vague wish to return and 
that he had a real hope coupled with the practicable possibility of its fulfilment within 
a reasonable time, it cannot be said that Le bad no reasonable cause for not using the 
premises. In every case it is the duty of the Court to satisfy itself that the tenant had 
no reasonable cause. Absence may be sufficiently prolonged or unintermittent to compel 
the inference prima facie of a cesser of occupation. The onus is on the tenant in suob a 
case to repo] the presumption and to establish that his possession had not ceased or that 
he had ceased to occupy op account of reascrable cause. This can be established if the 
tenant proves notwithstanding the intention on his part to return after his absence, his 
helplessness in remaining absent from the premises. 


In the cage of a tenant who is a Government servant, the Court cannot ignore the nature 
of his services and his liability to be transferred when deciding the question under s, 18 
(1) (X) of the Act. The tenant must couple and clothe his inward intention to return, 
with some formal, outward and visible sign of it, as for instance by installing some caretaker 
or representative, be it a relative or not, with the status of a licensee and with the function 
of preserving the premises, for his own ultimate homecoming. It may also be that the 
same result can be secured by leaving on the premises, as a deliberate symbol of continued 
occupation, his furniture. 


Dattatray Balaji Mahajan v. Narayan Vinayak Bhonde! and Brown v. Brash and Ambrose, 
referred to. 


Tue landlord, one Sadashiv, filed a suit against Achut his tenant for possession 
of the suit premises situated at Poona on the ground that the tenant wasa Gov- 
ernment servant, who was transferred to Sholapur and was staying in Shola- 
pur with his family for more than a year before the suit and had, therefore, kept 
the suit premises unused for more than six months hefore the date of the suit. 
The suit was resisted by the tenant. He denied that he locked the premises and 
did not use them for residential purpose for more than six months as alleged by 
the landlord. He contended that he was temporarily transferred to Sholapur. 
He denied that he and his family stayed at Sholapur and that at Sholapur he 
had secured resid. ntial premises. He submitted that during the period of trans- 
fr, his family stayed in the suit premises, 


The Additional Judge, Small Causes Court; Poona, considered the oral and 
documentary evidence before him and beld against the tenant. On appeal the 
Assistant Judge canfirmed the deoree of the trial Court. 


The tenant filed the present petition challenging the validity of the concur- 
rent findings recorded by the two Courts on the ground that the two Courts erred 
in Jaw in holding that the tenant had failed to prove that the suit premises were 
not occupied for a continuous period of more than six months before the date of 
the suit. He further submitted that his transfer to Sholapur was for reasons 
beyond his control and his transferability was a reasonable ground for not stay- 
ing in Poona, 

*Decided, March 23, 1972. Special Civil 1827 of 1953, decided by Chagla C. J., on 


Application No. 2795 of 1969. July 80, 1954 (Unrep.). 
1 (1934) Civil Reyision Application No. 2 [1948] 2 K.B. 247, 
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M. F. Saldhana and N. G. Mahajan, for the petitioner. 
P.-S. Joshs, for the respondent. 


Varya J. [His Lordship after stating the facts, proceeded] Now, under s. 18 
(1) (k), the landlord shall be entitled to recover possession of any premises if the 
Court is satisfied “that the premises have not been used without reasonable 
cause for the purpose for which they were let for a continuous period of six months 
immediately preceding the date of the suit.’ To succeed in such a suit, the 
landlord must, therefore, establish : 


(1) that the premises have not been used for the purpose for which they were let ; 

(2) that the said non-user was without reasonakle cause; and 

(8) that such non-user was for a continuous period of six months immediately preceding 
the date of the suit, 
The suit was filed in this case on April 17, 1967. The finding of the two Courts 
that the tenant had not used the premises for the purpose for which they were 
let, viz., for residence for a continuous period of six months immediately pre- 
ceding the date of the suit is, no doubt, a finding of fact, which will not ordinarily 
be intorfered with by this Court in exercise of its powers under art. 227 of the 
Constitution of India, as the said finding is based on appreciation of oral and 
documentary evidence on the record by the two Courts. 

Mr. Saldhana, the learned counsel for the petitioner, however, submitted that 
that was not a sufficient ground for the landlord to get a decree for eviction. The 
Court had to be satisfied under s. 18 (1) (4) that the non-user was without rea- 
sonable cause. Mr. Saldhana submitted that the two Courts failed to apply their 
minds to this requirement cf s. 18 (1) (k) and argued that whether the non-user 
was for want of reasonable cause, must necessarily depend on the facts and oir- 
cumstances of each case. He submitted that, having regard to the nature of the 
services of the tenant and the fact that he was paying electricity charges and 
rent regularly, it was clearly established that he never voluntarily stopped using 
the premises for the prupose for which they were let. His non-user was involun- 
tary as he was liable to be transferred, having regard to the nature of the services. 
He had always animus revertendi to the premises. He had never really aban- 
doned the premises as was evidenced by the regular payments of rent. 

The scope and the effect of the said s. 18 (1) (k) was considered to some extent 
by Chagla, O. J., in Dattatray Balaji Mahajan v. Narayan Vinayak Bhonde}. 
In that case the petitioner was a tenant and the opponent was a landlord. 
The petitioner had occupied the suit premise. situated in Poona in May 1940, but 
from June 1950 he had ceased to oooupy the premises. He stayed with hie son 
at Jalgaon. The landlord, therefore, contended that the premises were not used 
for the purpose for which they were let for a continuous period of six months 
immediately preceding the date of the suit. The trial Judge held against the 
landlord and the District Judge had recorded a finding against the tenant. Chagla 
Ü. J., refused to interfere in revision with the said finding of the District Judge 
but made the following observations : 

“Mr. Parulekar is perfectly right when he contends that under sub-clause (k) of section 18 
(1) of the Rent Control Act it is not necessary that the tenant himself should reside in the pre- * 
mises. He points out—again rightly— that when we look at the other sub-clauses of tection 
18 (1), whenever action against a tenant is contemplated the tenant is mentioned, but in the 
case of sub-clause (k) the Legislature has not stated that the tenant should use the premises 
for the purpose for which they were let. But what sub-clause (k) requires is that the premises 
should be used for the purpose for which they were let. Therefore, it is true that, so long a8 
the premises have been used for the purpose for wbich they were let, sub-clause fk) is satisfied 
and the landlord cannot eject the tenant because he himself did not reside in the premises.” 

Proceeding to consider as to whether any other member of the family was 
residing in tho premises, having regard to the fact that the evidence in that case 


1 (10984) Civil Revision Application No. July 80, 1954 (Unrep.). 
1527 of 1958, decided by Chagla C. J., on 
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showed that the sou of the petitioner stayed in the pıemises from June 9 to 
June 14 and November 7 to November 14, 1950, Chagla C. J. observed : 

“As a matter of fact, the learned District Judge finds—and I am bound by that finding—~ 
that there was merely a casual occupation by the petitioner’s son for a spasmodic period of a 
week each. Now, a mere casual occupation of premises does not constitute residence in those 
premises. In construing sub-clause (k), one must al-o bear in mind the object of the Legis- 
lature in passing this legislation. The Rent Restriction Act is passed because there was a 
searcity of premises and therefore it was necessery to protect bona fide tenants and also to see 
that premises were not left unoccupied so that people in need of premises should not be depriv- 
ed of them and also a tenant should not have one set of premises at one place and gu about resid- 
ing in some other premises. Therefore, the purpose within the meaning of sub-clause (h) for 
which premises are let is the purpose of permanent residence : not a mere casual occupation, 
not a mere spasmodic stay in the premises.” (Italics are mine). 


The learned Assistant Judge and the trial Judge in the present case have not 
recorded a finding that the petitioner had any permanent residence elsewhere 
like the tenant in the case decided by Chagla, C. J, Nevertheless, the two Courts 
appear to have been erroneously carried away by the comment purported to be 
based on thie case in Dalal’s Commentary on the Rent Act, 1960, Third edn. at 
p. 257, reproduced at p. 444, 1969 Fourth Edition. 

Tho principal question whioh the two Courts below ignored was, as to whether, 
even assuming that there was no continuous occupation of the suit premises by 
the tenant and the members of his family within six months immediately pre- 
ceding the date of the suit, the tenant had any reasonable cause for not using the 
premises. It is true that the tenant did not produce the orders of transfers be- 
fore the triel Court or the appellate Court as he ought to have done. That, how- 
ever, does not justify the Courts to ignore the requirements of s. 18 (1) (k). The 
question as to whether the tenant had ceased to use the premises without rea- 
sonable cause, will depend on the facts and the circumstances of each vase. 

As observed by Chagla, C. J., in the above case, physical possession by a 
tenant himself was not necessary. Physical possession by other members of the 
family also is not necessa.y if there was reasonable cause for their remaining 
absent from the premises, The question is one of fact and degree. If there is 
evidence on record to show that the tenant had something more than a vague 
wish to return and that he had a real hope coupled with the practicable possibi- 
lity of its fulfilment within a reasonable time, it cannot be said that he had no 
reasonable cause for not using the premises. In every case it is the duty of the 
Court to satisfy itself that the tenant had no reasonable cause. Absence may 
be sufficiently prolonged or unintermittent to compel the inference prima facte 
of a cesser of occupation. The onus is on the tenant in such a case to repel the 
presumption and to establish that his possession had not ceased or that he had 
ceased to ocoupy on account of ton onabie causo, „In my judgment, this can be 
established if the tenant proves notwithstanding the intention on his part to re- 
turn after his absence, hia helplessness in remaining absent from the premises, 

It is true that the tenant should have made proper attempts to discharge the 
onus in the present case by producing the orders, if not before the trial Court, 
at least befcre the Appellate Court. That, however, as stated above, does not 
permit the Courts to brush aside the requirements of s. 18 (1) (k). It is a matter 
for not awarding the costs. The Court cannot ignore the nature of the tenant’s 
services and his liability to be transferred when deciding the question under 
s. 18(1) (k). Ido not propose to lay downthat in every case where a Government 
servant is transferred and he goes on paying rent in respect of the premises, he 
had reasonable cause for not using the premises for the purpose for which they 
were let. The question will depend on the facts and circumstances of each case. 
The tenant must couple and clothe his inward intention to return, with some 
formal, outward and visible sign of it, as for instance by installing some caretaker 
or Repro tiene be it a relative or not, with the status of a licensee and with 
the function of preserving the premises for his own ultimate home-coming. It 
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may also be that the same result can be secured by leaving on the premises, as a 
deliberate symbol of continued occupation, furniture, As stated by Asquith 
L. J., in Brown v. Brash and Ambrose}, the tenant must prove not only animus 
possidendi but a corpus possessionis, 

Applying these principles to the facts of the present case, I have no doubt that 
the petitioner established beyond any doubt that he wanted himself and his family 
to ocoupy the premises at all stages; but as he was compelled to stay in Sholapur, 
he appeared to have shifted panporariy to that place. The facts that he went 
on paying rent regularly, peid electricity charges and further the faot that the 
petitioner and his wife were trying to be on good terms with the respandent by 
even inviting the respondent to stay with them in Shelapur, clearly show that 
the tenant never intended to stop the uso of the suit premises for his own resi- 
dence. As the tenant was compelled not to stay in the suit premises by trans- 
fer, he had reasonable cause, having regard to his conduct and the ciroumstances 
of the case, for not using the premises for the purpose for which they were let for 
a continuous period of six months immediately preceding the date of the suit as 
found by the twa Courts below. As there was reasonable cause for non-user, 
it must be held that the two Courts below erred in law in decreeing the landlord’s 
suit for eviction, 

In the result, the petition succeeds. The decrees passed by the two Courts 
below granting prayer for possession are quashed and the plaintiff’s suit is dis- 
missed, in so far as ‘his claim for possession is concerned. the circumstances 
of the case, however, as the petitioner failed to produce all the relevant orders 
of transfers before the lower Courts, the petitioner should pay to the respondent 
the costs throughout. Rule made absolute. 


Rule made absolute. 


Before Mr. Justice Vaidya. 


VASANT RAMCHANDRA SHARMA v. NARAYANIBAI MULCHAND 
AGRAWAL*. 


Bombay Rents, Hetel and Lodging House Rates Cortrol Act (Bom. LVII of 1947), Sec. 13 (1) (e)— 
The [Indian] Easements Act (V of 1882), Secs. 52,55,60 (a)— Statutory tenant of plot of land 
letting out structures built by him upon plot—Whether landlord entitled to get possession 
under s. 13 (1) (e)—What constitutes transfer or assignment “in any other manner his 
interesi ” wtthtr 8. 13 (1) (e). 


Defendant No. 1 was a tenant of the plaintiffs in respect of a plot of land on which he 
had built some structures. After the expiry of his lease defendan€ No.1 let out these struc- 
tures to four other defendants. On the question whether by induoting these defendants, 
defendant No. 1 rendered his tenancy liable to be terminated under 8. 18(1) (e) ofthe Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, as he had let ont portions of 
the land on which the structures stood :— 

Held, that as none of the four defendantshad become sub-tenants of the plot, the plaintiffs 
were not entitled to succeed on the ground of unlawful sub-letting, but 

that the plaintiffs were entitled to get possession under 8. 18 (7) (e) of the Act as it was 
established that defendant No.1 who was a statutory tenant had unlawfully transferred a 
licence with respect to the plot to the four defendants, which was a tranefer or assignment 
‘in any other manner his interest” within the meaning of 5, 18 (2) (e). 

S. R. Shetty v. Phirozshah Nasserwanji Colabarwalla', followed. 

Ibrahim Ahmed Welder y. Ramesh Janardan Shroff? and Dina Manekfi Mody v. Malshi 

Bharmalk, referred to. 


2 [1948] 2 K.B. 247. Desai JJ., on November 21, 1962 (Unrep.). 
*Decided, April 20/21, 1972. Special Civil 2 (1966) Special Civil Application No. 1 
Application No. 1821 of 1968 with Civil Ap- of 1966, decided by Bal J., on March 2, 1966 
plication No. 989 of 1972, and Special Civil (Unrep.). . 
Applications Nos. 1839 and 1840 of 1968. 8 (1970) Speciol Civil Application No. 
1 (1982) Civil Revision Application No. 1191 of 1967, decided by Bhasme J., on March 
1511 of 1980, decided by Patel and K. K. 10 1970 (Unrep,). 


BOMBAY LAW REPORTER 


KRISHNA MAHAL, 63, MARINE DRIVE, BOMBAY-20 








HIGH COURT CALENDAR FOR 1973 








JANUARY FEBRUARY MARCH 
S 7 14 21 28 4 il 18 25 4 I) i8 25 
M I 8 52 29 5 12 19 26 5 12 19 26 
T 2 9 16 23 30 6 13 20 27 6 13 20 27 
W 3 10 I7 24 3l 7 t4 2i 28 7 14 21 28 
Th 4 Hl 18 25 1 8 I5 22 1 8 15 22 29 
Fr 5 12 19 26 2 9 16 23 2 9 16 23 30 
St 6 (3 20 27 3 10 17 24 3 10 17 24 3i 
APRIL MAY JUNE 
= 
S 1 8 15 22 29 6 13 20 27 3 10 17 24 
M 2 9 16 23 30 7 14 21 28 4 il [8 25 
T 3 10 17 24 Iı 8 15 22 29 5 12 19 26 
W 4 = II 18 25 2 9 16 23 30 6 13 20 27 
Th 5 I2 19 26 3 10 17 24 31 7 14 21° 28 
Fr 6 13 20 27 4 it [8 25 I 8 15 22 29 
St 7 14 21 28 5 12 I9 26 2 9 l6 23 30 
JULY AUGUST SEPTEMBER 
S ! 8 15 22 29 5 12 19 26 |30 2 9 16 23 
M 2 9 16 23 30 6 13 20 27 3 10 I7 24 
T 3 10 I7 24 3I 7 M 2i 28 4 Il 18 25 
W 4 Il 18 25 t 8 {5 22 29 5. 12 19 26 
Th 5 12 19 26 2 9 16 23 30 6 13 20 27 
Fr 6 I3 20 27 3 10 17 24 3) 7 14 2I 28 
St 7 l4 2! 28 4 it 18 25 I ge IS 22 29 
OCTOBER NOVEMBER DECEMBER 
S 7 l4 2i 28 4 1) 18 25 |30 2 9 l6 23 
M I 8 IS 2 29 5 12 19 26 |3! 3 10 17 24 
T 2 9 16 23 30 6 13 20 27 4 iI! 18 25 
W 3 10 I7 24 31 7 14 21 28 5 12 19 26 
Th 4 Il 18 25 | 8 [5 22 29 6 13 20 27 
Fr 5 12 19 26 2 9 16 23 30 7 I4 21° 28 
St 6 13 20 27 3 10 I7 24 I g [5 22 29 


Summer Vacation—From Monday, the Joth Aprii (973 to Sunday, tho lOth June 1973. 
(Both days Inclusive 
October Vacation—From Monday, the iSth October 1973 to Wednesday, the 24th October 1973. 
(Both days inclusive). 
Christmas Hehdays= From Monday, the 24th Decombar 1973 to Sunday, the 6th January (974. 
(Both days Inclusive). 
COURT WORKING SATURDAYS 


20th January 1973 7th April 1973 {5th September 1973 





3rd February 1973 16th tutte 1973 3rd November es 
I7th February 1973 qth July 1973 lyth November 1973 
3rd March 1973 beh August 1973 Ist & 15th December 1973 





( Figures in red denote Close Holidays and Sundays ) 
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A plot of land in Jalgaon was owned by Narayauibai and others (plaintiffs) 
and one Varant (defendant No. 1) was its tenant. Various structures built by 
defendant No, 1 on this plot were let by him to defendants Nos. 2 to 17. The 
plaintiffs filed a suit for evicting all the defendants on the grounds inter alia that 
defendant No. 1 was theirstatutory tenant after the expiry of his lease on January 
1, 1962, that they bad given defendant No.1 notice terminating his tenancy under 
s. 12 (2) of the Bombay Rents, Hotel and Lodging House Ratez Control Act, 1947, 
that possession of the premises should be given to them under s. 12 (3) (a) of the 
Act and also on the ground that defendant No. 1 had let out portions of the land 
on which the structures stood to defendants Nos. 2, 9, 18 and 17 after January 1, 
1962 without their consent. Defendant No. 1 inter alja contended that he was 
not a statutory tenant but a tenant of the predecessor of the plaintiffs under a 
tenancy agreement executed on November 29, 1950, by which a tenancy was 
created for eleven years, that under the agreement he was given the right to build 
structures on the land and to take sub-tenants in the structures and that he had 
paid into Court the standard rent and arrears. Defendants Nos. 2 to 17 contended 
that they were the lawful sub-tenants cf defendant No. 1 inducted in the premises 
before.the amendment of s. 15 of the Act by Ordinance of 1959 and that by virtue 
of the determination of tenancy of defendant No. 1 they had become direct 
tenants of the plaintiffs protected under s. 14 cf the Act and hence no decree 
for possession could be passed against them. 

The trial Judge held that defendant No. 1 was the statutory monthly tenant 
of the plaintiffs and had committed defaults inthe payment of rent for more than 
six months, that his tenanoy was validly terminated by notice and that notice 
was also sufficient to terminate the tenancy of defendants Nos. 2 to 17; that, 
however, by virtue of the tenancy agreement between the plaintiffs and defen- 
dant No.1 executed in 1950, defendant No.1 had a right to take sub-tenants and 
hence the defendants, who were inducted prior to the amendment by the Or- 
dinance of 1959 had acquired the rights of tenancy under the amended provisions 
of the Act; that, therefore, defendants Nos. 2 to 8, 10 to 12 and 14 to 16 could 
not bə dispossessed from the premises in the absence of independent notice ter- 
minating their respective tenancies; that the plaintiffs were bound to pay costs 
of structures made by defendant No.1 before getting the actual possession of the 
suit plot and hence he passed a decree for actual possession aad for recovery of 
Rs. 8,420 and further damages against defendant No. 1 and for symbolical 
possession against defendants Nos. 2 to 17 without costs. 

Defendant No. 1 filed an appeal in thé District Court at Jalgaon, which was 
heard by the Extra Assistant Judge of Jalgaon, who set aside the deoree passed 
by the trial Court and substituted the deoree directing defendant No. 1 to 
remove his structures from the suit plot and all the defendants to hand over 
possession cf the suit plot to the plaintiffs within six months from the date of his 
Judgment. The Extra Assistant Judge confirmed the finding of the trial Judge 
with regard to the defaults committed by defendant No. 1 holding that defendant 
No. 1 was the statutury tenant oaly after January 1, 1962. He also held that 
defendant No. 1 had unlawfully taken defendants Nor. 2,9, 18 and 17 ag sub- 
tenants after January 1962 and hence the plaintiffs were entitled to possession 
of the suit plot from defendant No. 1 on the ground of unlawfully sub-letting, 
assigning or transferring his interest under s. 18 (Z) (e) of the Aot, and also under 
s. 12 (3) (a) for non-payment of rent, without paying any compensation for the 
structure to defendant No.1. He also further held that defendants Nos. 1 to 17 
were liable to be evicted from the respective parts of the said building situate on 
the suit plot without any further notice to them. The present petitions were 
dled ey defendant No. 1, defendant No. 2, defendant No. 4 and heirs of defend- 
ant No. 7. 


U. R. Lalit, for the petitioners. 

R. B. Kotwal with Raghavendra A. Jahagirdar, for respondents Nos. 1 to 8. 
L. V. Talavaltkar for Y. 8. Ohstale, for respondent No. 4. 

G. L. Damle, for respondent No. 18. 
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Varpya J. [His Lordship after stating the facts and dealing with some con- 
tentions of the petitioner not material to this report, proceeded]. What is argued 
by Mr. Lalit, however, is that as the structures built on the plot belonged to de- 
fendant No. 1, he had every right to induct defendants Nos. 2, 9, 18 and 17 even 
after January 1, 1962 as the tenants of the structures in which th» plaintiffs had 
no interest whatsoever. He argued relying on Laxmipat Singhania v. Larsen & 
Toubro, Lid., Bhatia Oo-operative Society v. Pate, Vinayak Gopal v. Laxman 
Kashinath’, and Dossibat v. Khemchand‘, and an unreported decision of Patel 
and K. K. Desai, JJ. in 8. R. Shetty v. Phirozshah Nasserwanji Colabawalla®, that 
defendants Nos. 2 to 17, who occupied the structure built by defendant No. 1, 
were! merely licensees in respect of the suit plot. He argued that no interest of 
defendant No. 1 was assigned or transferred or conveyed to the said defendants 
Nos. 2 to 17 by making them tenants of the structures. Although the question 

-did not specifically arise for consideration in the other cases, in S. R. Shetty v. 
perce Nasserwanjs Colabawalla, Patel and K. K. Desai, JJ. did hold as 
follows : 


“..-As held by the learnedtrial Judge, with whom we agree, ince the petitioner was merely 
a tenant of the superstructure belonging to opponent 2, it cennot be said that by that reason 
alone ne was also a sub-tenant in respect of the open piece of the plot. As the learned Judge 
says, it only means that he was a licensee of the Jandand a tenant of the superstructure. Once 
it is held that he was merely a licensee of the land, there can be no question of application 
either of section 14 or of Ordinance III of 1949 or the subsequent amended section 15 of the 
Rent Restriction Act.” ' 
As this question did not directly arise for consideration in the other cases, it is 
unnecessary to discuss them, The decision of Patel and K. K. Desai, JJ. is bind- 
ing on me. The leave granted to appeal ta the Supreme Court against the deoi- 
sion in S. C. C. A. 155/1988 was revoked on April 5, 1968 as the value was in- 
flated in the application. It must, therefore, follow that Mr. Lalit is right in his 
contention that none of the defendants Nos, 2 to 17 became the sub-tonants of 
the suit plot. 

However, the decision of Patel and K. K. Desai, JJ. waa given in the context 
of the question as to whether the petitioner in that case, who was the obstruc- 
tionist, could set up a plea of subtenancy. A refernce in this connection was 
also made before me to the decision of Bal, J. in Ibrahim Ahmed Welder v. Ramesh 
Janardan Shroff*, and the decision of Bhasme, J. in Dina Manekjt Mody v. 
Malshi Bharmal’. Bal, J. was of the view that the question as to whether a 
person, who was inducted in the structure built by the lessee of a plot, is or is 
not a sub-tenant depends on the facts and circumstances of each case, observing 
as follows with reference to the judgment of Patel and K. K. Desai, JJ.: 


“The ratio of this decision is that a tenant of the super structure belonging to a lessee doeg 
not automatically by operation of law, become a sub-tenant of the lessor. The sltcrnative con- 
tention of Mr, Nariman stated above, must therefore, be rejected. The decision does not, 
however, go 89 far as to say that a tenant of the super structure can never Le a sub-tenant 
of the land under it. It is possible to let out the structure along with the Jand under it. Tt is 
algo possible to let out the structure alone and to allow the land under it to be used by way of 
licence. What has been actually done is a question of fact to be determined in each case." 


Bhasme, J. also referred to the said decision of Patel and K. K. Desai, JJ. and 
the decision of Bal, J. in the context of the definition of the word ‘lease’ in s. 105 
of the Transfer of Property Act and in the light of the facts of the case before him 
and conoluded : 

“In the present cage Khambatta was the lessee of the open plot of the land, He had built 


1 reek 52 Bom. L. R. 688. 6 (1966) Special Civil Application No. 1 
2 (1952) 55 Bom. L. R. 199. of 1966, decided by Bal J., on March 2, 1966 
8 (1956) 58 Bom. L. R. 592. (Untep.). 

4 (ison 61 Bom, L. R. 256, S.C. 7 faro) Special Civil Application No. 1191 
5 (1962) Civil Revision Application No. of 1967, decided by Bhasme J., on March 


1511 of 1960, decided by Patel and K, K. 10, 1970 (Unrep.). 
Dessi JJ., on November 21, 1962 (Unrep.). 


` 
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the superstructure on the land. When he le} out the various portions of the built structure 
to the several ocoupants, he can do so only when he parts with his lease-hold interest in the 
land. He owned the structure and, therefore, there was no difficulty in handing over the 
possession of the structure to the several occupants, who were his tenants. But when he in- 
ducted the several tenants on the land to ocoupy the structure, then in law, he was creating 
the sub-leases in favour of the several tenants in respect of the portions of the land under the 
structure. The legal consequence of the transaction effected between Khambatta and the 
several occupants is that the occupants become the sub-lessees in respect of the land. It is not 

. possible in the absence of any evidence to break up the transaction in the manner in which Mr. 
Andhyarujina suggests that it should be done. It is not possible to hold that the several occu- 
pants were licensees in respect of the land and tenants in respect of the structure. In fact it is 
possible to hold in tie reverse order. The various occupants car be the sub-tenants in respect 
of the land with the right to occupy the structure. In other words, in law they can be Jicensees 
of the structure and sub-tenants in respect of the open land.” 


The context in which the question arose before Bhasme, J. was the finding of the 
appellate Bench that under the terms of a consent decree, Khambatta had re- 
linquished his rights or interest in the superstructure erected by him and im- 
mediately Khambatta’s tenants became sub-tenants of the owner of the plot who 
had released the plot to Khambatta. As stated above, the Division Bench 
decision is binding on me and it is unnecessary for me to consider the validity 
of the view taken by Bhasme, J. 

When applying precedents, we can never forget the warning given by Lord 
Halsbury in Quinn v. Leathem®, as follows (p. 506): 

‘every judgment must be read as applicable to the particular facts proved, or assumed 
to be proved, since the generality of the expressions which may be found there ere not 
intended to be expositions of the whole law, but governed and qualified by the particalar facts 
of the case in which such expressions are to be found.... a case is only an authority for what it 
actually decides,” 


Tt cannot be quoted for a proposition that may seem to follow logically from the 
decision. Lord Halsbury commented on this mode of reasoning as follows 
(p. 506) : 

“.. Such a mode of reasoning assumes that the law is necessarily a logical code, whereas 
every lawyer must acknowledge that the law is not always logical at all.” 


With respect, what Patel and K. K. Desai JJ. decided wasg also in the con- 
text of the question before them as to whether the obstructionist could be re- 
garded as a sub-tenant under the provisions of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 of the plot of land in dispute in that case. 
It is clear that they have Jaid down that the tenant of a structure built by a te- 
nant could never claim the sub-tenancy in respect of the plot of land. That 
decision must apply in the present case also. 


In para. 8 of the written statement filed by defendant No. 1 he contended that 
he had a right to sublet the plot to defendants Nos. 2 to 17 and his sub-letting was 
not prohibited by s. 15 and, therefore, he could not be evicted for unlawful sub- 
letting. He did not contend that merely because he sublet the structure to de- 
fendants Nos. 2 to 17, they automatically became the sub-tenants of the plot. 
Clause 9 under theregistered lease deed, which permitted the petitioner to induct 
defendants Nos. 2to 17, permitted him to do so only in respect of the structure 
and not in respeot of the plot of land. The contention of Mr. Lalit that the lease 
deed gave defendant No. 1 the right to sublet the plot also to defendants Nos. 
2 to 17 is not borne out by the terms of the lease deed. In the absence of any 
such terms, following the decision of Patel and K. K. Desai, JJ. I must hold 
that defendants Nos. 2 to 17 were not the sub-tenants of the suit plot. 


The main question, however, is as to whether by induoting defendants Nos. 2, 
9, 18 and 17 after January 1, 1962, defendant No. 1 rendered his tenancy liable 
to be terminated by the landlord under s. 18 (1) (e). Mr. Lalit submitted relying 


8 [1901] A. C. 495. 


A 
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on the aforesaid decision of Patel and K. K. Desai, JJ. that since the letting 
out of the superstructure, as held by them, did not attract the provisions of 
s. 14 or of Ordinance IIL of 1949 or of the subsequent amended s. 15 of the 
Rent Restriction Aot, it would not amount to an unlawful subletting of the 
whole or part of the promises or assignment or transfer in any other manner of 
defendant No. 1’s interest in the plot within the meaning of s. 18 (1) (e). 


The argument made by Mr. Lalit is undoubtedly very attractive at the first 
blush. But, as stated above, the decision of Patel and K. K. Desai, JJ. must 
be confined to the facta and the issues raised before them. Logical extensions 
and corollaries from the observations made in the judgment cannot be permitted 
so as to defeat the provisions of s. 18 (1) (e) and s. 15, It is true that they have 
referred to s. 14, Ordinance IIT of 1949 and also s. 15 of the Rent Restriction Act. 
But all these references were in the context of the plea of the obstructionist in 
the case that he was a sub-tenant. That was not a case where a tenant was sued 
on the ground that the tenant had rendered himself liable to be evicted under 
s, 18(Z){e) as in the present case. In the facts of the present case, however, the 
main question, as stated above, is whether the landlord has established the ground 
under s. 18 (1) (e). It may be that in view of the decision of Patel and K. K. 
Desai, JJ., which binds me, I must hold that defendant No. 1 did not unlawfully 
sublet the plot to defendants Nos. 2,9,18 and 17 and that he merely granied them 
a licence to use the portions of the land on which the structures let out to them 
stood, 


That is, however, not the only ground on which the landlord can succeed under 
s. 18(Z)(e), Unlawful subletting is one ground under that sub-section and under 
s. 15. If the landlord establishes any other assignment or transfer of any 
interest of the tenant other then unlawful subletting, he is entitled to succeed 
under s. 18 (1) (e). Relying strongly on the decision of Patel and K. K. Desai, 
JJ., Mr. Lalit submitted that if the tenant of the structure was merely a licensee 
in respect of the plot, it could not be said that he had any interest in the suit 
remises and, therefore, applying that very decision it must be held that de- 
fondant No. 1did not transfer any interest which he had in the plot to defendants 
Nos. 2, 9, 18 and 17. This submission ignores the nature of a licence. It is true 
that for creating a lease, an interest in the land must be transferred. It 1s also 
true that under 8. 52 of the Easements Act, it is only when the right transferred 
as a licence is not an easement or interest in the property that the right is callod 
a licence. But what is required to be established by the landlord under s. 18 
(1) (e) ie that the tenant has “unlawfully sublet,” which cannot be the case in 
respeot of the superstructure, as in the present oase, ‘or assigned or transferred 
in any other manner hia interest therein.” The words “in any other manner” 
have reference to the unlawful subletting referred to earlier. In certain ciroum- 
stances, Such other manner may be even creation of a sort of irrevocable licence. 
The licence, in cases like the present where a superstructure is let out, in respect 
of a plot of land is in the nature of an accessory licence referred to under s. 55 as 
it is a licence necessary for the enjoyment of the tenancy rights of the superstruc- 
ture, Under s. 60(a) of the Easements Act, the licence cannot be revoked by de- 
fendant No.1 because the licence is coupled with the transfer of property in the 
superstructure as long as such transfer is in force. It is true that defendant 
No. 1 has not transferred his entire interest in the land to the tenant of the super- 
structure. But it must be held to be a transfer or assignment included in the 
words “in any other manner” of the interest of defendant No.1. In the facts and 
circumstances of the case, therefore, it must be held that although the plaintiffs 
are not entitled to succeed on account of the unlawful subletting, they are en- 
titled to get possession under s. 18(Z) (e) as it is established that defendant No. 1, 
who became a statutory tenant on January 1, 1962, transferred unlawfully a 
licence with respect to the suit plot to defendants Nos. 2,9, 18 and 17, which was 
a transfer or assignment “in any other manner of his interest” within the meaning 
of s. 18 (Z) (e). 
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Turning to the findings of the trial Court with regard to this ground of eviction, 
what I find is that the trial Court came to the conclusion that as defendant No. 1 
had a right to take sub-tenants, the sub-tenancies created in favour of defendants 
Nos. 2 to 17 were not unlawful. That is why the trial Court passed only a decree 
for symbolical possession against them while passing a decree for actual posses- 
sion against defendant No. 1 on the ground of defaults. The learned Extra 
Assistant Judge, on the contrary, reversed the said finding holding that defen- 
dant No. 1 unlawfully sublet the suit plot or assigned or transferred ‘his interest 
in the suit plot to defendants Nos. 2,9, 18 and 17 after January 1, 1962 halding 
inter alia as follows : ' 

“Ar the facts stand, defendant 1 hasletout the various parts of his buildings to defendants 
2, 9, 18 and 17. The portions of the buildings so let out by defendant 1 consists of the portions 
of the buildings and the portions of the land underneath them respectively. Under the circum- 
stances, defendant 1 will have to be taken to have not only let out the structures to the aforesaid 
defendants but also the land beneath them respectively, Undoubtedly, in law, this cannot be 
considered as subletting, as held in the two aforesaid rulings, still section 18 (1) (e) is not restrio- 
ted to subletting only, but it also includes transfer or assignment of the interest of the tenant 
in the premises or part of it, in any manner. When defendant 1 has let out the part of the suit 
plot to the aforesaid defendants, though along with his structures thereon, he has to be held te 
have contravened provisions of section 18(1) (e) of the Bombay Rent Act. And the plaintiffs 
are entitled to claim possession from him on that ground.” 


For the reasons stated above, I agree with the said conclusion of the learned 
Extra Assistant Judge. The third contention of Mr. Lalit must also fail. 


If that contention fails, then special civil application No. 1889 of 1968 filed by 
defendant No.2 and special civil application No. 1840 of 1968 filed by defendants 
Nos, 4 and 7 must also fail as they were mere licensses and if the laudlord is en- 
titled to recover possession from defendant No. 1, the deoree for eviction can 
be executed against them also. 


Rules discharged. 


7 Before Mr. Justice K. K., Desai and Mr. Justice Vaidya. 


KRISHNA LAXMAN YADAV v. NARSINGHRAO VITHALRAO 
SONAWANE.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Secs. 28, 
ô (8), 16, 17, 17B, 17C —Transfer of Property Act (IV of 1882), Secs. 106, 111, 113— Civil 
Procedure Code (Act V of 1908),0.1,r. 1— Tenemenis in house occupied by tenants destroyed 
by fl od waters—Landlord building new house on same site and offering ienemenis therein to 
third parties— Suit by tenanis under Bombay Rent Act for declaration that they were entitled 
as tenants to tenemenis in new house whether sustatnable. 


The petitioners weretenantscf different small tenements in a house which was excessively 
damaged by flood waters and which was ultimately pulled down by the municipal corpora- 
tion as being dangerous to human life as the respondent-landlord had failed to do so. The 
respondent then commenced to construct a new building at the site of the old house seeking 
to let out rooms in it to third parties on tenancy. The petitioners filed asuitin the Court 
which had jurisdiction to entertain the suit under s. 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, for a declaration that their tenancies had not 
been extinguished by any notice to quit, that they were entitled to occupy as tennats 
in the newly constructed building tenements equivalent to the original tenements occupied 
by them and for a mandatory injunction directing the respondent to deliver possession of 
the same. The respondent inter alia contended that the petitioners were not entitled to 
the protection under the Act as they were not tenants of any existing premises, the same 
having been wholly destroyed :— 

Held, that the petitioners’ claim for declaration related to the tenements in the new 


*Decided, March 2/3, 1972. Special Civil Application No 2764 of 1968. 
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building which would be within the meaning of the phrase “premises” as defined in 
s. 5 (8) of the Act and therefore the Court had jurisdiction to try the suit, and 

that as the contract of tenancy had continued to exist between the parties, the petitioners’ 

. Tight of occupation as terants was incidental to it and therefore they would bb entitled to 
occupy the new tenements in equal proportion at about the same place as in the original 
house. 
Daitatraya Krishna v. Jairam Ganesh’, followed. 
$ Denman v. Brise, applied. 

Messrs. Mehia and Patel Bres. v. Bat Hajarabai Jamahamad®, explained and distinguished, 

Shri Marutras Lasman Wash v. Dr. Shambhurac Gopal Pundet, Simper v. Coombs’ and 
Stiabai Rambhau Shelke v. Dattatraya Maruti Bundt, referred to. 


THE facts are stated in the judgment. 


S. O. Pratap, for the petitioners. 
8S. M. Mhamane and S. K. Vaidya, for opponent No. 1. 


K. K. Desar J. This is a petition on behalf of the original plaintiffs in Small 
Causes Court Civil Suit No. 1548 of 1962 instituted at Poona. Beroa oa No. 1 
is the original defendant-landlord. - 


The respondent No. 1 owns a house bearing City Survey No. 24 situate at Som- 
war Peth, Poona. The house consisted of different small tenements on the ground 
and two floors. Petitioners Nos. 1 to 7 occupied different tenements at monthly 
rents. In consequence of the Panshet floods which ocourred on July 12, 1961, 
the house was flooded with waters and excessively damaged. By a notice given 
in August 1961, the Municipal Corporation of Poona directed respondent No. 1 
ta remove first and second floors of the house as being dangerous to human life. 
The tenants olaimed that the notice should be withdrawn but the Corporation 
refused to withdraw the notice. A large part of the house fell down in November 
1961 and the Municipal Corporation ultimately removed the house to level of the 
plinth and called upon respondent No. 1 to remove the debris. Aiter the debris 
was removed, respondent No. 1 completed the formalities of having a plan sano- 
tioned and commenced to construct a new building at the cite of the old house. 
The petitioners thereupon filed the above suit in the end of April 1962, claiming 
a declaration that their tenancies had not been extinguished and they were en- 
titled to occupy as tenants in newly constructed tenements at the places equiva- 
lent to the original tenements occupied by them. They further claimed manda- 
tory injunction directing respondent No. 1 to deliver possession to each of them 
of equivalent tenement at the same places as the old tenements. They further 
claimed permanent injunction for restraining respondent No. 1 from letting cut 
the tenements in the new building to outsiders-third parties. aomi regard to 
the contention made by respondent No. 1, four main issues were raised by the trial 
Court as follows : . 

“(1) Whether the Plaintiffs are tenants of the suit premises ? 

(2) Whether the Plaintiffs can ask for possession of the suit premises ? 

(8) If yes, what is the standard rent of the suit premises? ... 

(4) Is the suit barred by misjoinder of parties ?” 
The trial Court held that the plaintiffs continued to remain tenants and were 
entitled to possession of equivalent premises in the new building, it was not neces- 
sary to fix standard rent and the suit was not barred by misjoinder of parties. 
The lower appellate Court reversed the decree passed by the trial Court by hold- 
ing that the suit was barred by misjoinder of parties and further that as the new 


1 (1964) 66 Bom. L. R. 645, F.B. 978 of 1966, decided by Bhasme J., on Sep- 
2 [1948]2 AN E.R. 141. tember 80, 1970 (Unrep.). 
8 (1958) First Appeal No. 557 of 1952, 5 [1948]1 All E.R. 306. 


decided by Chagla C. J. and Dixit J., on G (1966) Civil Revision Application No, 
June 24, 7958 Wear Sr 1177 of 1985, decided by Wagle J., on July 
4 (1970) Speciali Civil Application No. 18, 1966 (Unrep.). 
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building had not been completed it was difficult to say which premises could be 
given in possession even if it was held that the petitioners as tenants had such 
right. The suit for mandatory injunction was, therefore, clearly premature and 
further that the declaration claimed by the petitioners to be tenants was also 
premature. These potitioners filed the present writ petition for challenging the 
correctness of the appellate judgment of the lower appellate Court. 

Mr. Pratap for the petitioners has contended that it was not the case of res- 
pondent No. 1 that he had by notice to quit terminated th contractual tenancies 
of the petitioners. The mere fact that the house collapsed and became destroyed, 
was insufficient to make a finding that the petitioners had not continued to be 
contractual tenants of respondent No. 1. He further submitted that the oor- 
rect position in law was that whenever a landlord put up any new construction 
on the same land as was under old damaged house the old tenants as contractual 
tenants would become tenants in respect of new premises and/or tenements situat- 
ed at about the same places where the original tenements were situated. He, 
therefore, submitted that the declaration as granted by the trial Court was cor- 
rect He further submitted that having regard to the facts on which there was 
no dispute, the petitioners’-plaintiffs’ right to relief had arisen out of the same 
act or transaction, viz., destruction of the building by floods and in pursuance 
of notices of the Municipal Corporation and on the basis of these same important 
facts the petitioners were each and all entitled to the reliefs claimed in the suit. 
The fact that the relief could be only several in respect of the premises to which 
each of the petitioner was separately entitled, did not make the suit multifarious. 
The reason was that, as is evident from the pleadings, common questions of law 
and facts had arisen between the parties to the suit from out of the same transac- 
tion. ‘ 

Mr. Mhamane for respondent No. 1 repeated the contentions made on his be- 
half before the two Courts below and also raised a further contention that the Court 
of Small Causes at Poona was not competent to try tho suit. In his submission, 
that Court had no jurisdiction to try the suit. This submission was developed 
by pointing out that the petitioners were not tenants of any existing premises. 
The tenancies of the petitioners were destroyed by reason of the accidental des- 
truction of the whole of the building. In his submission, the petitioners could 
. not be entitled to protection under the Bombay Rents, Hotel aa Lodging House 
Rates (Control) Act. This was so, because, for such protection premises must 
be in existence. There could pe no such protection in respect of a wholly des- 
troyed premises. In support of his submission he relied upon the decision of 
a Division Bench of this Court in Messrs. Mehta and Patel Bros. v. Bai Hajarabast 
Jamahamad* and the observations made by Mr. Justice Bhasme when he fol- 
lowed the above Division Bench decision in Shri Marutrao Laxman Wagh v. Dr. 
Shambhurao Gopal Punde.? Mr. Mhamane further submitted that respondent 
No.1 was not a landlord in respect of any existing premises let out to the peti- 
tioners. The petitioners could never, therefore, be held to be tenants of res- 
pondent No. 1. In his submission, unless and until the petitioners were paying 
rents, they could not be tenants. He also emphasised that the suit had been 
tightly held to be barred by misjoinder of parties. 

In connection with the observations in Messrs. Mehta and Patel Bros. v. Bat 
Hajarabai Jamahamad, Mr. Pratap submitted that the facts in that case were 
decided on the footing of the contractual tenancy having been extinguished and 
that the observations of the Court would have been altogether different if the 
contractuel tenancy was found to have continued in existence at relevant time. 
In that connection he relied upon the decision of the Full Bench of this Court 
in the case of Dattatraya Krishna v. Jairam Ganesh’, and also cn the decisions of 
the English Courts in Simper v. Coombs* and Denman v. Brise. 

1 (1958) First Appeal No. 557 of 1952, ber 80, 1970 (Unrep.). 
decided by Chagia C. J. and Dixit J., on 8 (1864) 66 Bom. L.R. 645, F.D. 

June 24, 1953 (Unre 4 948] 1 All ER. 306, 


J. 
2 (1970) peciat Civil Application No. 5 [1948]2 AU E. R. 141, 
078 of 1966, decided by Bhasme J., on Septem- 
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On the question of jurisdiction raised by Mr. Mhamane, it requires to be notic- 
ed that s. 28 of the Rent Act makes the Court of Small Causes a Court of ex- 
olusive jurisdiction in respect of suits and proceedings between @ landlord and a 
tenant relating to the recovery of possession of any premises to which the pro- 
visions of Part IT of the Act are applied. . It is well settled that in connection 
with the question of jurisdiction the facts mentioned in the plaint and the nature 
of the plaint are the only relevant matters which can be looked at. There was 
no dispute between the parties that the Part II cf the Rent Act had been ex- 
tended to Poona and in all normal circumstances questions relating to recovery 
of possession of the house of respondent No. 1 were liable to be adjudicated upon 
only by the Court of Small Causes at Poona. There was no dispute between the 
parties that each and all the petitioners were tenants of respondent No. 1 in res- 
pect of original house. It was also not denied on behalf of respondent No. 1 that 
if the house had existed the petitioners were bound to institute their suits in the 
Court of Small Causes at Poona. What, according to Mr. Mhamane, made the 
difference in the above situation was that the premises let out to the petitioners 
had ceased to exist. In bis submission the fact, that the premises let out had 
ceased to exist, was sufficient for a finding that the Court of Small Causes had 
no jurisdiction to decide the petitioners’ suit. He justified this submission be- 
cause in Messrs. Mehta and Patel Bros. v. Bat Hajarabat Jamahamad, a Division 
Bench of this Court held: 


“,,.Under our law what is protected is ‘premises’ as defined in the Act and the ‘premises’ 
as defined by the Act is ‘any building or part of a building let separately including any land 
appurtenant thereto’. Now, it is not possible to take the view that if the land exists without 
the building, it would still be ‘premises’ within the meaning of the Act.... Therefore, if on the 
18th June 1947 there w%s no building in existence, we cannot say that the tenant could claim 
statutory protection only with regard to the land which was in existence on that date.” 


Though aft first blush the above observations appear to be in favour of Mr. 
Mhamane, the ratio of the above observations has not that effect. The reason 
for this finding is that the above observations came to be made on the basis of 
the fact that it was admitted in that oase that contractual tenancy between the 
landlord and the tenant in that caso had come to an end. The tenants’ claim 
for protection as regards the possession of the promises was based on the provi- 
sions in the Rent Restriction Act. It was for this reason that the Division Benoh 
at more than one place referred to the fact that the contractual tenancy had come 
to an end and the material date subsequent to the date of the termination of 
contractual tenancy and that then it could be said that the tenant in possession 
was pot in existence. This was the main basis on which finding was made that 
the tenant was not entitled to protection under the Rent Restriction Act. Now, 
it requires to be noticed that in the present case, at all stages, including the ar- 
guments before us, both sides have repeatedly mentioned that the contractual 
tenancies of the petitioners had never been put to an end. The case of the peti- 
tioners was that the law of the land is that whenever a landlord puts up a new 
construction in the place of the old construction and the tenancy of the tenant 
has not been ended, the tenant has a right to claim the tenancy in the newly 
constructed building in respect of the portion which is at about the same site 
as the tenement in the destroyed house. The plaint in the suit is on the assump- 
tion of the above being correct position in law. There was no dispute between 
the parties that the new building that respondent No. 1 was about to construot 
was to consist of small rooms which were essentially to be let out to third parties 
on tenancy. Now, these rooms in the new building, therefore,could justifiably 
be described as premises within the meaning of that phrase in sub-cl. (8) of s. 5 
of the Rent Act. This clause runs as follows : 

“ ‘premises’ means— 
(a)... 
(b) any building or part of a building let separately....”” 
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We have no doubt thar the petitioners’ claim for declaration relates to the building 
which would be within tho meaning of the above phrase as defined in cl. (8) of s. 5. 
The claim was on the footing that the petitioners were tenants of the premises 
in respect whereof the declaration was claimed. There was no dispute by the 
petitioners that in respect of such premises they would be liable to pay rents 
as tenants. ; 

In this connection, as pointed out by Wagle, J.,in the matter of Sttabat Rambhau 
Shelke v. Dattatraya Maruti Bund’, regarding the true construction and effect 
of s. 28, the observations of the Full Bench in the case of Dattatraya Krishna v. 
Jairam Ganesh are extremely important. The relevant observations are 
(p. 671) : 

“in order to determine which Court has jurisdiction to try a suit, the Court should read 
the plaint as a whole and ascertain the real nature of the suit and what in substance the plain- 
tiff has asked for. Whatever may be the form of relief claimed, if on a fair reading of the plaint 
it becomes apparent that the plaintiff has alleged the relationship of landlord and tenant bet- 
ween him and the defendant and the relief claimed in substance relates to recovery of rent or 
possession... then it is the special Court alone that will have jurisdiction to decide the suit. 
Ifa dispute is subsequently raised by the defendant about the existence of relationship of land- 
lord and tenant, the continuance of the suit in the special Court will depend on the decision of 
the Court on that issue.” ’ 


Further relevant observations are (p. 671) : 


“One of the matters in respect of which exclusive jurisdiction is conferred on the special 
Court is any suit or procceding between a landlord and a tenant relating to the recovery of rent” 
or possvasion of any premises to which any of the provisions of Part IJ of the Act apply. Three 
conditions must be satisfied before a suit or proceeding can be said to be of this nature. It 
must be a suit or proceeding between a landlord and a tenant. ‘The suit or proceeding may be 
instituted either by a landlord or by a tenant, but it must be in his capacity as the landlord or 
the tenant as the case may be. It must also be against the tenant or landlord, though persons 
deriving title through or ı nder him may also be made parties to the suit. The suit or proceeding 
must also be in respect of premises to which any of the provisions of Part IT of the Act apply. 
The third condition which is to be satisfied is that the suit or proceeding must relate to recovery 
of rent or possession of such promises.” 


Now, we are bound to follow the ratio of the above observations in this matter. 
We are unable to hold in favour of respondent No. 1 that the above three condi- 
tions are not satisfied in tho suit of the petitioners. The claim of the petitioners 
is that they are the tenants and respondent No. I is the landlord. The petitioners 
have filed the suit in their capacity as tenants. The suit is in respect of the 
premises of which the petitioners claim to be tenants. We are, therefore, unable 
to accept the first submission made by Mr. Mhamane that the suit was not filed 
in a competent Court and the Court of Small Causes at Poona had no jurisdiction 
to try the suit. 7 

With reference to the first two contentions, it is necessary to notice that there 
can be no dispute that a lease and a tenancy involves transfer of rights in im- 
movable properties and the interest transferred will not revert to the landlord 
in ordinary circumstances except upon termination of such interests in accordance 
with the provisions in s8. 106 read with ss. 111, 118 and the other relevant sections 
in Chapter 5 of the Transfer cf Property Act. There is no law preventing letting 
out and/or lease of broken and Efatied down and/or damaged houses. It is algo 
well settled that contracts for transfer of immovable properties including agree- 
ments for lease are liable to be specifically enforced, In other words, parties to 
such contracts and agreements will be subjected to such orders as are necessary 
for specific performance of such contracts and agreements. Theserights existed 
in favour of the lessees and/or tenants in ordinary law end in that connection 
protection under the Rent Restriction Act was never necessary. The protection 
that was given under the above Act was against the ejectment of tenants. It is 


6 (1986) Civil Revision Application No. 18, 1966 (Unrep.). 
1177 of 1965, decided by Wagle J., on July 
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important to notice that under ss. 16 and 17 to enable a landlord to rebuild a new 
property ejectment of tenants was authorised. In ss. 17B and 17C provision 
was made for giving specific rights to tenants concerned to re-occupy the repaired 
and/or newly built up premises, These provisions in the Act go to indicate 
that even under the Act tenants’ rights to re-ecoupy repaired or newly constructed 
building-premises has been recognised. The above discussion goes to show that 
hae Sea to the above Act and thereafter also the normal rights of a tenant for 
specifio performance have always been recognised at law. The only condition 
for specific enforcement would be such as provided in the Specific Relief Act. 
In other words, for getting specific performance the tenant must be ready and 
willing to perform his part of the covenants in the lease and/or otherwise agreed 
between the parties. It is, therefore, clear that a tenant who is willing to satisfy 
the above condition must always be entitled to relief of specific performance 
in oases in which there is no physical impediment in granting such reliefs. In 
this connection reference can be made to the two English cases on which reliance 
has been placed on behalf of the petitioners. In the case of Simper v. Coombs 
Denning, J., as he then was, in connection with the rights of the lessee of a house 
destroyed in an enemy action, made the following observations (p. 807) : 


“The position at common law is plain. She had a contractual tenancy, and that tenancy 
has never been determined by due notice to quit, It, therefore, continues in existence. The 
destruction of the house by a bomb did not determine the tenancy. It is well settled 
that the destruction of a house does not by itself determine the tenancy of the land on which , 
it stands,... No doubt, the Jandlord still has the contractual right to determine the tenancy,... 
The tenancy, therefore, remains in being. The fact that a new house has been erected on the 
site does not make any alteration to the legal position,... That house is substantially the same 
as the old one. It is annexed to and part of the land which was let under the tenancy, and, 
therefore, it is now included in the tenancy which has never been determined. The tenant, 
Mrs. Simper, is still the tenant of the premises, and is entitled to possession of them,” 


It appears from the observations in the case cited that in the appoal against the 
decision ‘of Denning, J., before the House of Lords, the above legal propositions 
have not been questioned. The case cf Denman v. Brise also related to 
a dwelling house which was destroyed by enemy action and was let out on a 
monthly tenancy. Tho landlord erected a new house on the site of the old one 
and when the new house was fit for occupation, the tenant’s attempt to re- 
ocoupy the same was defeated by the landlord. The landlord then served a notice 
to quit on the tenant determining the contractual tenancy and the tenant filed 
his action for specific performance of his right as a tenant and claimed possession. 
The Court found that at the date when the house was destroyed by enemy action 
the tenancy had not been determined and the Court would not permit the landlord 
to exolude the tenancy from the protecticn of the Rent Restriction Act by taking 
advantage of his wrongful act in refusing the tenant physical occupation and then 
termivate the tenanoy by notice to quit. The Court observed that the rights 
created in a tenant could not come to an end by frustration The contract of 
tenancy continued between the parties inspite of the destruction of the house 
and as already stated above granted specific performance to tenant-plaintiff by 
directing the landlord to deliver possession. In that connection, Lord Justice 
Tucker observed (p. 142) : 

“I think it is clear, from all the authorities... that broadly speaking the proposition has 
long been recognized that only an occupying tenant can claim the protection of the Rent Res- 
tnictions Acts, but, in my view, the tenant here is not primarily claiming protection under the 
Acts. He is claiming to be put into possession of premises of which, at the material date, Feb. 
17, he was the ‘contractual tenant. It is the landlord who is really seeking to make use 
ofthe Rent Restrictions Acts by saying: ‘Because at a date subsequent to Feb. 17, I gave 
you a notice to quit and you are, through my own act, not the occupying tenant, I am entitled 
to claim the benefit of that notice to quit and you on your part are not entitled to claim the 
benefit of your tenancy.’ I think that that would be a position which would be contrary to 
one’s ideas of justice and equity and that any court must have power in circumstances such 
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as the present to order that the landlord shall put the tenant back into the position in which 
he should have been on Feb, 17. He having been put into that position, the subsequent 
rights of the parties can, no doubt, be worked out in the appropriate proceedings to ascertain 
how they stand under the provisions of the Rent Restrictions Acts...” 


The above observations are apposite and completely applicable to the facts 
of this case. The petitioners in this case are in the position of the plaintiff in 
the case of Denman v. Brise. The landlord in that case tried to take advantage 
of the fact that he had terminated the tenanoy by issuing notice to quit, though 
at late date. In the present case the landlord is not in position to take such 
advantage as admittedly he has not issued any notice to quit on the petitioners. 
If the law as discussed, and as pronounced in the above case, is correct the peti- 
tioners must be held to have been entitled to the decree that was passed by the 
trial Court, 


Further contention made by Mr. Mhamane was that the petitioners would not 
be entitled to any specific performance because the ee which were given 
to the petitioners were destroyed and no new building structure had been 
put up on the land on which the original house was situated. There is evidence 
on record showing that respondent No. 1 himself admitted that on the land in 
question he had already put up a construction consisting of four rooms, Having 
regard to the petitioners’ suit he had stopped proceeding to complete the whole 
construction as he had originally intented to do. The plans sanctioned by the 
Municipal Corporation go to show that he had intended to put up a new building. 
As already discussed above, the new construction of small room tenements which 
respondent No. 1 is about to complete on the land on which the original house 
was situated must be made available to the petitioners for occupation as tenants 
of respondent No. 1. The right of occupation is incidental to the contract of 
tenancy which has continued to exist between the parties. The tenants would 
be entitled to specifio performance of their rights in respect of the construction 
that will be put up. The petitioners would be entitled to ocoupy the tenements 
of equal proportion and at about the sme placo as in the orignal house. We are 
unable to accept Mr. Mhemane’s submission in connection with the above rights 
of the petitioners that the failure of respondent No. 1 to complete the new con- 
struction was good defence. The existence of new construction was unnecessary 
for granting the relief claimed in the suit. 


There is no substance in the contention that the suit was bad for misjoinder of 
parties. The only substantial question which arose between the parties was 
the question about right of the petitioners as tenants of the old destroyed house 
in new construction that was being put up by respondent No. 1. As regards all 
other facts, there was no dispute between the parties. This was a common ques- 
tion of law which had arisen by reason of the destruction of the house in con- 
sequence of the Panshet floods. The relief claimed was essentially soveral and 
did not exist jointly in favour of the petitioners-plaintiffs. That fact was 
irrelevant in deciding the question of multifariousness. The result of the pro- 
visians of O, I, r. 1 of the Civil Procedure Code is that where right to relief exists 
in favour of several plaintiffs as a result of the same transaction even if the right 
is several the plaintiffs would be entitled to join in the same suit for the several 
reliefs the only pre-conditions being that common question of law or fact arose 
betwe.n the plaintiffs. All the conditions of the above provisions of law are 
completely satisfied and the finding of the lower appellate Court that the suit 
was multifarious was wrong. That finding ia set aside. 


In connection with the arguments advanced by him, Mr. Mhamane relied upon 
the judgment of Mr. Justice Bhasme in Shri Marutrao Lawman Wagh v. Dr. 
Shambhurao Gopal Punde whore following the observations of the Division Bench 
in Messrs, Mehta and Patel Bros. v. Bat Hajarabai Jamahamad the learned Judge 
held that where the building of which premises form part is destroyed and the 
landlord puts up a new building in that place then the tenants’ right to resto- 
tation of possession if any will be strictly gaverned by the relevant provisions of 
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the Rent Act. In his view, when a house is destroyed, the new premises will 
not be premises in respect of which the tenant would be entitled to protection 
under the Rent Restriction Act. The learned Judge was swayed by the 
observations cf the Division Bench. 

Tn the result, the appellate decree dated August 7, 1964 is set aside. The decree 
passed by the trial Court on August 20,1968 is restored. It requires to be clarified 
that the above decree is on the footing that the petitioners are willing to satisfy 
all the terms and conditions of the tenancy that existed between the parties. 


This matter involved a difficult question of law and we do not think that the 
landlord should be saddled with costs. There will be no order as to costs. 


Application allowed, 


ORIGINAL APPELLATE. 


Before Mr. Justice Mody and Mr. Justice S. K. Desai. 
THE HOME INSURANCE CO. OF NEW YORK 


v. 
SHANTIKUMAR R. CANJI? 
Letters Patent. Clause 15—Order for amendment of plaint taking away by implication 
defence of limitation in respect of additional claim included im application for amend- 
ment—Whether such order “judgment” and appealable. 


Limitation is one of the points which would arise in a controversy between parties 
to a litigation and a decision on this, express or implied, must be held to be one 
on the merits of the case before the Court. Therefore, where an order for amend- 
ment of the plaint by implication takes away or negatives the defence of limitation 
available to the defendant in respect of an additional claim included in the appli- 
cation for amendment, such an order amounts to a “judgment” within the meaning 
of cL 15 of the Letters Patent and is appealable as such. 

M. B. Sirkar v. Powell & Co.,! agreed with. 

Sheshgiridas Shanbhag v. Sunderrao,2 M/s. R. Jakrishna & Co, v. The Municipal 
Corporation of Greater Bombay? and The G. D. R. v. Dynamic Industrial Ete.,4 
referred to. A 


Tus facts appear in the judgment. 


A. B. Divan with R. Dada, instructed by S. F. B. Tyabji & Co., for the 
appellants (original defendants). 

P. M. Mukh, instructed by Tyabji Dayabhai & Co., for the respondent 
(original plaintiff). 


S. K. Desar J. This is an appeal from the order dated July 6, 1970. made 
by Vimadalal J., whereby he granted leave to the plaintiff to amend the plaint 
as sought for by his Chamber Summons dated April 27, 1970. This was not 
the first application for amendment, as an earlier one had been disposed of 
by Kantawala J., who had partly allowed the amendment sought for and 
partly disallowed it. 

Two questions arise in this appeal:—(i) whether the appeal lies, and (ii) if 
the appeal does lie, whether Vimadalal J. ought to have allowed the amend- 
ment sought for by the plaintiff. 

Before proceeding to deal with the two questions and in order to understand 
the rival contentions, some facts may be stated: The appellants before us, 

*Decided, March 29, 1971. O. C.J. Appeal 3 (1970) O.C.5. Appeal No. 54 of 1970, 
No. 87 0f 1970: Suit No. 884 of 1964, decided by Kotval C. J. and Nain J., on 

1 [1956] A. L R. Cal. 620, July 8, 1970 (Unrep.). 

2 (1945) 48 Bom. L. R. 252. 4 (1970) 78 Bom. L.R. 183. 
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who are the defendants in the suit, are the Home Insurance Company of New 
York, having their registered office in New York within the United States of 
America; they have a branch office at Universal Building, Sir Pherozeshah 
Mehta Road, Fort, Bombay-1. According to the plaint, on June 1, 1947 the 
plaintiff was employed by the Concord of India Ltd., an Insurance Company, 
as an Executive Officer on a monthly salary of about Rs. 775. In June 1947 
there were negotiations between the plaintiff and one P.B. Dastoor, who has 
been described in the plaint as the defendants’ Branch Manager. Various re- 
presentations alleged to have been made by the said Dastoor to the plaintiff 
have been set out and after such negotiations the defendants, according to the 
plaint, employed the plaintiff as Executive Officer on a monthly salarly of 
Rs. 1,500 and entertainment expenses. It was further agreed that the plaintiff 
would have all the benefits, advantages, privileges, amenities and facilities 
which the defendants used to give to their senior officers, or which the defen- 
dants would from time to time give to their senior officers. This was, it may 
be mentioned, an oral contract. The plaintiff worked as a senior executive 
officer in the defendants’ branch at Bombay from June 1, 1947 till December 
1963. From time to time his salary was increased, and in December 1963 he 
was being paid by the defendants a monthly salary of Rs. 1,700 and entertain- 
ment expenses. <A portion of this salary viz. Rs. 265 was free from income- 
tax and the defendants paid the income-tax in respect of this portion. 

By their letter dated December 28, 1963 the defendants determined and 
terminated the plaintiff’s employment in the defendants’ company. Accord- 
ing to the plaintiff, this was without any prior warning and without any reason 
whatsoever. Again, according to the plaintiff, no oral intimation of the pro- 
posed step was given to him by the defendants and such termination was 
without any justification or cause. The plaintiff was paid by the defendants 
his salary for the month of December 1968, and along with the said letter 
dated December 28, 1963 the defendants enclosed a cheque for Rs. 3,400 
which consisted of two sum of Rs. 1,700 each, one being one month’s remunera- 
tion for January 1964 in lieu of notice and the other sum of Rs. 1,700 being 
one month’s remuneration in lieu of accrued leave. The defendants by their 
said letter further stated that if any bonus was declared for the financial year 
1963-64, the plaintiff would be paid his proportionate share of such bonus. 
The plaintiff accepted this amount without prejudice to his rights and con- 
tentions in the matter. Thereafter by his attorneys’ letter, dated February 7, 
1964, he contended that the termination of his employment by the defendants 
was wrongful and unlawful. By the said attorneys’ letter the plaintiff 
claimed that he should have been paid six months’ salary in lieu of notice 
(amounting to Rs. 10,200) and gratuity at the rate of one month’s salary for 
each year of his service (amounting to Rs. 27,200 for his 16 years of service). 
Correspondence thereafter ensued, in which the defendants denied their liability 
to pay any further amounts. Accordingly in September 1964 the plaintiff 
filed the present suit. In the plaint, however, the plaintiff contended that 
having regard to the length of his service with the defendants, the quantum 
of salary paid by the defendants and the senior position enjoyed by the plain- 
tiff, the defendants were bound and liable to give to the plaintiff two years’ 
notice before determining and/or terminating his services. It was mentioned 
in the plaint that the plaintiff had secured another job on March 10, 1964, 
after which date he was working as a senior officer in another insurance com- 
pany on a monthly salary of Rs. 900 plus an amount of Rs. 450 which was 
being paid to him for travelling and entertainment expenses. 

The plaintiff also claimed a sum of Rs. 3,000 as bonus for three years viz. 
1963, 1964 and 1965. He also claimed gratuity on thè same basis as mentioned 
earlier in his attorneys’ letter. Thus, three amounts were claimed in the plaint, 
viz. Rs. 27,200 for gratuity, Rs. 3,000 for three years’ bonus at the rate of 
Rs. 1,000 per year and Rs. 20,199 as difference in the salary which the defen- 
dants would have paid to the plaintiff for the period of two years after giving 
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credit for the sum of Rs. 1,700 paid by the defendants for one month’s notice 
and the salary which the plaintif earned after March 10, 1964. 

In their written statement dated December 1, 1964 the defendants conten- 
ded that the suit against them was false, misconceived and vexatious. It was 
denied that the plaintiff was employed on any permanent basis. The alleged 
representations supposed to have been made by Dastoor to the plaintiff were 
also denied. The contract as set out was also denied. As far as the actual 
termination was concerned, according to the defendants, the plaintiff’s services 
were found to be unsatisfactory during the last few years and the plaintiff had 
been verbally informed about this. According to the defendants, the two months’ 
salary offered along with the letter of termination was adequate and reason- 
able and the plaintiff was not entitled to any further amount in lien of notice. 
As far as bonus was concerned, it has been stated in the written statement 
that on or about October 27, 1964 the plaintiff was paid pro-rata bonus for 
the year 1963-64. The allegation in the plaint that the defendants had agreed 
to pay to the plaintiff one month’s salary as bonus for each year, subject to 
the maximum of Rs. 1,000, was denied. According to the defendants, bonus 
was declared voluntarily and paid to their senior officers after the completion 
of the accounting year which was from July 1 to June 30. As far as 
the claim for gratuity was concerned, according to the defendants, gratuity was 
payable to assistants, sectional heads and lower grade staff, but there was no 
scheme or rules of gratuity applicable to senior officers. 

On February 11, 1965 the usual summons for directions was taken out and 
necessary directions for filing affidavits of documents by the parties were given 
by Kantawala J., on March 5, 1965. Pursuant to these directions the parties 
filed their respective affidavits of documents and thereafter inspection of the 
documents disclosed in the affidavits was completed. Correspondence there- 
after ensued in which the plaintiff’s attorneys contended that the defendants’ 
affidavit of documents was incomplete. This was denied, and the plaintiff took 
out a Chamber Summons on October 7, 1965 for further disclosure, by which 
the plaintiff wanted the defendants to disclose the scheme or schemes or ‘rules 
or conditions of service framed by the American Foreign Insurance Association 
(hereinafter referred to as the A.F.I.A.) of which the defendants were alleged 
to be members and/or framed by the defendants’ head office at New York, or. 
by the denfendants’ office in India, which, according to the plaintiff, were applic- 
able to the executive officers of the defendants in India. In their affidavit in 
reply to the said Chamber Summons the defendants stated that there was no 
scheme or schemes or rules or conditions of service framed by the said A.F.LA., 
except a Pension Plan for foreign branch offices. The said Chamber Summons 
was heard by the learned Prothonotary who made it absolute. By a subsequent 
order the defendants got the said Chamber Summons placed on the board of 
the Chamber Judge, and on November 30, 1965 the Chamber Judge set aside 
the order of the learned Prothonotary. 

On December 18, 1969 the plamtiff took out a Chamber Summons for 
amendment of the plaint; this will hereinafter be referred to as ‘‘the first 
application for amendment’’. By this Chamber Summons the plaintiff wanted 
to add paras. 3A, 5A to 5E, 12A and 12B and three additional prayers (b), (e) 
and (d). The valuation clause (para. 14 of the plaint) was also sought to be 
amended. By the proposed para. 3A a factual contention was advanced pertain- 
ing to the A.F.I.A. of which the defendants along with other American In- 
surance Companies were members. According to the plaintiff, the defendants’ 
office in Bombay was a foreign branch office of the A.F.I.A. Paragraph 5A 
of the proposed amendment pertains to the rules for payment of gratuity under 
a scheme or rules made by the A.F.I.A. Paragraph 5B refers to the Pension 
Plan applicable after retirement from active service of the employees of 
A.F.I.A. at the foreign branch offices. The substance of the Pension Plan 
is fully set out in the said paragraph. Paragraphs 5C, 5D and 5E sought to 
be added by the first application for amendment contain submissions regarding 
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gratuity and pension payable under the aforesaid two schemes. In para. 12A 
of the proposed amendment the plaintiff submitted that the defendants were 
Liable to pay to him during his life-time a gum of Rs. 850 per month by 
way of pension from February 1, 1964. A declaration to that effect was 
sought in prayer (b). In Prayer (e), which was sought to be added, the plain- 
tiff sought a money decree against the defendants in sum of Rs. 5,950 as and 
by way of alleged pension which had become payable to him from February 1, 
1964 till August 31, 1964. In Prayer (d) the plaintiff sought an order and 
decree against the defendants, directing them to pay to him Rs. 850 per month 
by way of pension from the date of filing of the suit till his death. Paragraph 
12B proposed to be added by the first application for amendment contains sub- 
missions with regard to the three prayers. 


The amendments sought for in the first application for amendment were op- 
posed by the defendants on various grounds, and by an order made on J. anuary 
19, 1970, Kantawala, J. partly allowed the said application and partly dis- 
allowed the same. Shortly stated, the plaintiff was not permitted to amend 
the plaint to make a reference to the alleged Pension Plan and to make any 
claim on the basis of such Plan. Thus the proposed paras. 5B, 5C, 12A and 
12B and the prayers (b), (c) and (d) were disallowed. No amendment of 
the valuation clause became necessary, and all that the plaintiff was permitted 
to do was to add in the existing plaint a reference to the A.F.I.A. and to 
the scheme of gratuity framed by the said Association. He was, shortly 
stated, permitted to utilise these facts in support of his claim for 16 months’ 
gratuity which was already there in the plaint. 


For more than three months after this order the plaintiff kept quiet, and on 
April 27, 1970 he took out another Chamber Summons for amendment of the 
plaint, which was made returnable after the summer vacation in July 1970; 
this will be hereinafter referred to as the ‘‘second application for amend- 
ment’’, By this second application for amendment the plaintiff sought to add 
in the plaint paras. 5D to 5G, amend paras. 11 and 12 and also para. 14, and 
the prayer clauses. He also sought to amend the particulars given in exh. 
E to the plaint. Paragraph 5D refers to the Pension Plan adopted by the 
A.F.I.A. in 1958, and a copy of the same was sought to be annexed as exh. 
AA to the plaint. It was then submitted that the said Pension Plan was made 
applicable to the defendants’ Bombay Office and that it would apply to the 
plaintiff and on his retirement from service in due course the defendants were 
bound and liable to pay monthly pension to him in accordance with the said 
Pension Plan. According to the submission in para. 5G, the plaintiff was 
wrongfully dismissed and thereby prevented from continuing in service and be- 
ing paid monthly pension in accordance with the said Pension Plan. As in- ` 
dicated in Exh. DD, which was sought to be added, the plaintiff, if allowed to 
complete his normal span of service, would have retired on May 31, 1975, and 
accordingly would have obtained pension for at least ten years thereafter, 
which amount, at the rate of Rs. 850 per month, would come to Rs. 1,02,000. 
The plaintiff, in the circumstances, claimed a sum of Rs. 68,000 as ‘‘the amor- 
tised amount of damages’’ in relation to his right to pension which, the plain- 
tiff claimed, was due to him consequent upon his wrongful dismissal from 
service. The valuation clause and the prayers were sought to be altered with 
the additional claim, and Exh. DD, as indicated earlier, was also sought to be 
added indicating the calculations for the amortised amount of damages. 


Affidavits were filed on this second application for amendment. At this 
stage we do not propose to refer to the contents of these, except to say that 
the defendants in their affidavit in reply opposed the second application for 
amendment on all possible and permissible grounds. The said second appli- 
cation for amendment was heard by Vimadalal J., on July 6, 1970, and on 
the said date he made the Chamber Summons absolute and granted all the 
amendments applied for by the plaintiff. f 
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In their affidavit in reply to the second application the defendants had con- 
tended that by reason of the order made by Kantawala J., on January 19, 
1970, whereby he disallowed all the amendments which related to or relied up- 
on the Pension Plan, the second application for amendment which pertained 
to the same was barred by principles of res judicata or principles analogous to 
res judicata. It was also submitted that the plaintiff’s claim for the amor- 

-tised amount as an item of damages was time-barred. There were also factual 

submissions and it was submitted on the basis thereof that the plaintiff was 
aware of the Pension Plan much earlier than the date on which he claimed 
that he obtained a copy thereof. 

In deciding the first question which arises in this appeal, viz.,whether the 
appeal itself is competent, it will have to be considered at the outset whether the 
claim added by the second amendment application was time-barred on the date 
on which it was granted by Vimadalal J. A brave attempt was made in this 
behalf by Mr. Mukhi, who appears on behalf of the respondent to this appeal, 
who urged that there was no bar of limitation to this claim even on the date 
when the second application for amendment was made. He submitted that the 
contract of employment did not come to.an end by reason of the wrongful 
termination thereof by the employers; to use his own words, ‘t would come to 
an end only when damages are recovered by the employee’’. Alternatively, he 
submitted that the breach by the employers was a continuing breach and, there- 


fore, there would be no limitation operating against the employee. We have . 


not been impressed by the submissions made in this behalf by Mr. Mukhi. Both 
by his attorneys’ letter dated February 7, 1964 and by the plaint which was 
filed in September 1964 the plaintiff preferred his claim for damages and did 
not choose to treat the contract of employment as subsisting and alive. The 
tenability of Mr. Mukhi’s submission could be tested in another way: Sup- 
pose after exchanging correspondence, which has been exchanged in this case 
between the parties and their legal advisers, the plaintiff had kept quiet and 
had filed a comprehensive suit for damages in 1970 ie. six to seven years after 
the purported termination of his service by the employers. Would his claim 
be in time? It is obvious that such a suit would be time-barred. Whether 
the claim included in the plaint by the second application for amendment be 
regarded as enhancing damages already claimed for wrongful termination, or 
as adding a fresh head of damages (which appears to be more correct) it is ob- 
viously a fresh or a new claim. Such a claim would certainly have been 
barred by limitation in 1970. The result of such a claim being allowed to be 
added by the second amendment application is to relate it back to the date on 
which the plaint was first filed i.e. September 1964 (See The New Fleming 
Spinning and Weaving Company, Limited v. Kessowji Nask!), Thus the de- 
fendants would not be entitled to plead limitation to this claim and in a sense, 
therefore, the defence of limitation to this head of claim has been negatived 
or taken away by Vimadalal J. when he allowed the amendment. 

Even if this be the result implicit in the order passed by Vimadalal J., it 
has been urged that the decision would not amount to a ‘judgment’ within the 
meaning of cl. 15 of the Letters Patent. As far as cl. 15 was concerned, 
Mr. Divan appearing on behalf of the appellants submitted the following pro- 
positions: (1) An interlocutory order can amount to a judgment within the 
meaning of cl. 15 of the Letters Patent; (2) If an interlocutory order deter- 
mines the rights of a party even pro tanto, it would be a judgment within the 
meaning of cl. 15; (3) An Order is appealable as a judgment if it is a deci- 
sion which affects the merits of the controversy in suit between the parties; 
(4) An order granting an amendment may or may not be a ‘judgment’, and 
this would depend upon the facts of each case, and (5) The order under appeal 
before us determined, so far as trial Court was concerned, the question of limi- 
tation in relation to the claim of Rs. 68,000 (based on the Pension Plan) and, 
therefore, would amount to a judgment. It was also submitted that as far as 


1 (1885) I. L.R. 9 Bom. 873, at p. 402. 
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the trial Court was concerned, the granting of the amendment concluded the 
question of the bar of res judicata or principles analogus to res judicata. 
According to Mr. Divan, it is well settled that if the issue of jurisdiction is 
decided one way or the other, the order would be appealable as a judgment; 
and on a parity of reasoning if an issue of limitation was decided one way or 
the other, the order would be a judgment. 

On the other hand, the following propositions were made by Mr. Mukhi: 
(1) Every judicial pronouncement even on a right or liability cannot be re- 
garded as a judgment; (2) By the amendment the plaintiff has only been 
allowed to raise the contention that his wrongful dismissal affected the pri- 
vileges and benefits to which he was entitled under the contract of service, in- 
eluding qua pension, and thus no right had been decided between the parties; 
(3) The prescribed test, according to Mr. Mukhi, was that the judgment must 
be a pronouncement which puts an end to the proceeding so far as the Court 
dealing with it is concerned; (4) The granting of the amendment was purely a 
procedural matter; and if there was any incidental effect or result, then that 
would not amount to determination of any right or liability; (5) Limitation is 
not something concerning the merits of a case or any controversy in suit; it 
does not decide any right except in rare caSes, and (6) It was finally sub- 
mitted that the point was not directly but only indirectly involved or decided 
by implication. It was urged that what was material was the final and operative 
order and not the ground or reason for that decision. In other words, it was 
submitted that the true nature of an order is not determined by the ancillary 
issues Which arise and are decided therewith. 

A number of authorities were referred to at the Bar on this aspect of the 
appeal and reference may now be made to such of them as may be considered 
relevant on this point. , 

Clause 15 of the Letters Patent came up for consideration before the. 
Supreme Court in Asrumati Debi v. Rupendra Deb? In that matter the 
Supreme Court was considering an order for transfer of a suit made under 
cl. 13 of the Letters Patent, and it held that the same was not a judgment 
within the meaning of cl. 15 and, therefore, was not appealable. In the matter 
before it the Supreme Court noted the divergence between the views of the 
High Courts of Calcutta, Madras and Rangoon on the meaning of ‘‘judgment’’ 
in cl. 15 of the Letters Patent. The view taken by the Calcutta High Court is 
contained in the pronouncement of Sir Richard Couch, C.J., in the well known 
and oft-cited case of The Justices of the Peace for Calcutta v. The Oriental Gas 
Company, where it has been observed as follows (p. 452): 

“«|..We think that ‘judgment’ in clause 15 means a decision which affects the merits 
of the question between the parties by determining some right or liability. It may be 
either final, or preliminary, or interlocutory, the difference between them being that 
a final judgment determines the whole cause or suit, amd a preliminary or interlocutory 
judgment determines only a part of it, leaving other matters to be determined.” 


A Full Bench of the Madras High Court formulated its definition of ‘judg- 
ment’ in Tuljaram Row v. Alagappa Chettiar,s where Sir Arnold White C. J., 
observed (p. 7): 

“The test seems to me to be not what is the form of the adjudication but what is 
its effect on the suit or proceeding in which it is made. If its effect, whatever its 
form may be, and whatever may be the nature of the application on which it is made, 
is to put an end to the suit or proceeding so far as the Court before which the suit 
or proceeding is pending is concerned, or if its effect, if it is not complied with, is to 
put an end to the suit or proceeding, I think the adjudication is a judgment within the 
meaning of the clause.” 


A much narrower view of ‘judgment’ was taken by the Rangoon High Court in 
Dayabhai v. Murugappa Chettyar5 It was held by the Full Bench of the Ran- 


2 [1958] A.LR. S.C. 198. 4 (1910) LL.R. 85 Mad. 1, ¥.B. 
3 (1872) 8 Beng. L. R. 483. 5 [1985] A. I. R. Ran. 207, F.B. 
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goon High Court that the term ‘judgment’ in the Letters Patent means and is 
decree in a suit by which the rights of the parties in the suit are determined, 
According to the Rangoon High Court, it implies a judgment in its final and 
definitive sense embodying a deeree. In the matter before the Supreme Court 
the Supreme Court did not think it necessary to decide or determine which of 
the above views was the correct one, since it was satisfied that in none of the 
views referred to above could an order of the character which was for con- 
sideration before the Court be regarded as a ‘judgment’ within the meaning of 
el. 15 of the Letters Patent. 

As far as Bombay is concerned, it is well settled that in this Court the de- 
finition given by Sir Richard Couch, C.J. has always been followed (see 
Elphinstone Etc. Mills v. Sondhi Sons®). In that case a single Judge of this 
Court had set aside an ex parte decree earlier made by another single Judge 
in a suit. The regult of the order no doubt was that the plaintiff was deprived 
of a valuable right which had accrued to him under the decree which had 
been passed in his favour; it also relieved the defendant of his liability under 
that decree. However, the order did not decide any of the matters in contro- 
versy in the suit. On that limited ground it was held by the Full Bench that 
such an order was not a ‘judgment’ within the meaning of cl. 15 of the 
Letters Patent. It was also noted in the above said Full Bench decision that 
the same view had been taken by the Calcutta High Court in several cases. 

The matter came up for consideration before the Supreme Court again in 
Radhey Shyam v. Shyam Behari! A Bench of two Judges of the Supreme 
Court consisting of Shelat and Vaidialingam JJ., was in that decision con- 
sidering the construction of cl. 10 of the Letters Patent of the Allahabad High 
Court, which is similar to cl. 15 of the Letters Patent of this Court. The said 
decision noted the earlier Supreme Court decision in Asrumati Debt’s case, 
and it was observed that the earlier decision, had referred to the divergence 
of opinion in the Caleutta, Madras and Rangoon High Courts but had not re- 
solved that divergence. The Division Bench thereafter proceeded to observe 
as follows: 

“...For an order to be a Judgment’ it is not always necessary that it should put 
an end to the controversy in the suit or should terminate the suit. Even the narrower 
definition of a ‘judgment’ as given by Couch, C.J. in the Justices of the Peace for 
Calcutta was that it must mean a decision which affects the merits of the question 
between the parties by determining some right or liability and such a decision might 
be either final or preliminary or interlocutory.” 

We were referred to a number of other decisions of our High Court hold- 
ing that an interlocutory order is appealable provided it amounts to a ‘judg. 
ment’ as defined by Couch C.J. In this connection reference was made at 
the Bar to Mansata Film Distributors v. orab Modë and to a recent unre- 
ported judgment of Kotval G.J., and Vaidya J., in Syed Fazal v. Madanlal 
Chanderbhan In view of this decision and in view of Radhey Shyam’s case 
decided by the Supreme Court, it is clear that an appeal would lie from an 
interlocutory order provided the same amounts to a ‘judgment’. 

On the question of appealability of an order allowing amendments refer- 
ence was made at the Bar to two judgments, one of this Court and another, a 
later one, of the Calcutta High Court which has considered the earlier Bom- 
bay decision. In Sheshgiridas Shanbhag v. Sunderrao,! it was held that an 
order passed by the trial Court permitting the plaintiff in an ejectment suit 
to amend the plaint by impleading breaches of conditions of lease by the de- 
fendant that took place subsequent to the date of the filing of the suit is not 
a ‘judgment’ within the meaning of cl. 15 of the Letters Patent, and is there- 


6 (1061) 63 Bom. L. R. 947, F.B. 9 (1988) 0. C. J. Appeal No. 102 of 1987, 
7 (1970) Civil Appeal No. 1569 of 1986, decided by Kotval C. J. and Valdya J., on 
decided on August 12, 1970 (Supreme Court) October 17, 1968 (Unrep.). % 


(Unrep.). 10 (1945) 48 Bom. L.R. 252. 
8 (1954) 57 Bom. L. R. 228. 
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fore not appealable. No question of any right of the defendant or of the plea 
of limitation was involved, and it was observed that by the amendment allow- 
ed by the trial Court the plaintiff was merely permitted to contend at the hear- 
ing that the defendant should be ejected also on the ground that after the 
filing of the suit he had committed further breaches of the terms of tenancy. 
The effect of the amendment merely. was that the plaintiff was permitted to 
raise additional contentions and that it did not amount to admitting that the 
contentions were valid or that the plaintiff would get the relief because of 
these contentions. No part of the defence to these contentions was adjudi- 
cated upon by the order for amendment. The learned Judges who gave the 
judgment and decided that no appeal lay were very careful in observing that 
the discussion on the appealability should be considered as confined to the 
facts before them and they were not laying down a general decision pertaining 
to all amendments. This would be found in the judgment of Kania, Acting 
C.J., at page 253 of the report. 

This decision of the Bombay High Court came to be considered by a Divi- 
sion Bench of the Calcutta High Court in M. B. Sirkar v. Powell & CoM! A 
Division Bench of the Calcutta High Court was in the said matter hearing an 
appeal from an order of P. B. Mukharji, J. (as he then was), by which the 
learned Judge allowed the amendment of the plaint by which the original de- 
fendant in the suit, which was shown as a firm, was converted into a company 
of the same name. The relevant observations are to be found in paras. 8 and 
3 of the judgment of Chakravarti C.J. According to this judgment, if an 
amendment merely allows the plaintiff to state a new cause of action or to 
ask a new relief or to include a new ground of relief, all that is done is that 
it is made possible for the plaintiff to raise certain further contentions in the 
suit, but it is not decided that those contentions are right. According to the 
Calcutta High Court when an amendment is of this character, it may be 
said that by allowing it the Court does no more than regulate the procedure 
applicable to the guit and does not decide any question which touches the 
merits of the controversy between the parties. However, there may be other 
types of amendment by which a question of substance between the parties is 
directly or indirectly, but nevertheless finally, so far as the suit is concerned, 
decided. In the amendment which was for consideration before the Calcutta 
High Court a new party was substituted for the party originally impleaded. 
The consequence was to take away from the new party so substituted his de- 

fence of limitation which would be available to him if a suit brought on the 
- date of the amendment would be time barred. In such a case it was held that 
the order of amendment decided a vital question concerning the merits of the 
case and the rights of the party and, therefore, was a ‘judgment’ within the 
meaning of cl. 15 of the Letters Patent. It was observed that it would not 
be open for the newly added party to question the amendment before the trial 
Court during the subsequent stages of the suit. 

Thus, it was held that ‘‘If an amendment either affected rights accrued ‘to 
the other party or prejudiced him in any other way, the order allowing it 
would be an order deciding a question touching the merits of the controversy 
as between the parties and would be appealable.’’ The Bombay case previously’ 
referred to was considered, and it was observed that it did not lay down that 
in no case would an order allowing an amendment of the plaint be appeal- 
able. It is very clear from a perusal of the Bombay case that no such general 
proposition was laid down nor intended to be laid down. The amendment 
allowed in the Bombay case merely permitted the plaintiff ito raise a conten- 
tion without affecting any accrued right of the defendants. Accordingly it was 
held not to amount to ‘judgment’. In the Calcutta case, on the other hand, 
the amendment directly affected the right of the newly substituted party i.e. 
the company to plead limitation which it could have pleaded had it been sued 
on the date of the amendment and it was accordingly held that the order 


11 [1986] A.LR. Cal. 630. 
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affecting its right amounted to a ‘judgment’ within the meaning of cl. 15 of 
the Letters Patent. 

Mr. Mukhi referred us to a very recent decision (unreported) of this Court 
given by Kotval C.J., and Nain J. in. M/s. R. Jatkrishna & Co. v. The Muni- 
cipal Corporation of Greater Bombay.2 In this matter the Division Bench 
Was considering an appeal against the order of Kantawala J., dismissing the 
plaintiff’s Chamber Summons taken out for a direction that Civil Suit No. 821 
of 1968 pending on the Original Side of this Court should be transferred for 
trial to the Bombay City Civil Court. The said suit was originally filed in 
the Bombay City Civil Court, but pursuant to the decision given by this 
Cour in Civil Appeal No. 44 of 1968 it was re-filed in the High Court on 
December 6, 1968, and in para. 11 of the plaint the plaintiff had submitted 
that the reliefs claimed were not susceptible to a monetary valuation. There- 
after the Maharashtra Act, IX of 1970, was passed and came into force on 
February 12, 1970. It was in terms intended to do away with the effect of 
the decision of this Court in Letters Patent Appeal No. 44 of 1968. The 
Chamber Summons was taken out by the plaintiffs pursuant to the provisions 
contained in this Act. The short issue in the Chamber Summons before 
Kantawala J. was whether the subject-matter of the suit before him was 
capable of monetary valuation or not; he decided the issue against the plain- 
tiffs and held that the subject-matter of %he suit was capable of monetary 
valuation and, therefore, would not fall within the ambit of s. 6(2)(c) of 
the Maharashtra Act, IX of 1970. Applying the Supreme Court decision in 
Asrumati’s case the Division Bench held that the order neither affected the 
merits of the controversy between the parties to the suit, nor did it terminate 
or dispose of the suit or any portion thereof on any ground and hence it 
was not appealable. There are undoubtedly some observations in the said 
judgment to the effect that the appeal Court should only be concerned with 
the final and operative order which was the decision appealed from and in- 
cidental issues decided may not be looked at. In that case, however, the order 
of the trial Court on the Chamber Summons merely construed the substance 
of the plaint and consequentially determined the basis on which the Court fees 
would be payable. Although important rights of the plaintiff would be affec- 
ted by the determination of these two questions, still it is possible to urge 
that they are not the matters in controversy in suit. Again, the Division 
Bench make it clear in their judgment that their decision is on the facts of 


the case and in this they are merely following the practice normally followed: 


in this Court (see observations of Macleod C.J. in Goverdhanlaly v. Chandra- 
prabhavait3). In the above decision Macleod C.J. observes (p. 1499): 

“|. After considering very carefully what was set forward as a definition of ‘judg- 
ment’ in that case, I prefer myself to consider each decision as it comes before me, 
and to form my own opinion whether it is a judgment or not for the purpose of decid- 
ing whether an appeal lies.” 

In a very recent decision, The G. D. R. v. Dynamic Industrial Etc.,4 it has 
been held that 

“A decision can, in certain circumstances, be a ‘judgment’ and therefore appealable 
even if it affects an independent contention raised by the defendant, a contention which 
does not at all concern or raise a dispute about any part of the plaintiffs cause of 
action or claim in the suit.” (p. 191) 

In the case before us the order for amendment does not pertain to any 
such independent contention de hors the suit but by implication takes away 
or negatives the defence of limitation available to the defendants in respect 
of an additional claim by way of amortised damages included by the second 
application for amendment in the plaint. It is not possible to accept 
Mr. Mukhi’s submission that the defence of limitation is not a defence on 

12 (1970) O. C. J. Appeal No. 54 of 1970, 18 (1925) 27 Rom. L. R. 1496. 
decided by Kotval C. J. and Nain J., on July 14 (1970) 78 Bom. L. R. 188. 

3, 1970 (Unrep.). 
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merits. It is true that in theory of jurisprudence the technical plea of limi- 
tation does not affect the right but merely removes it to the category of an | 
‘imperfect right’’, a right for the breach of which the party aggrieved, will 
not have a remedy. However, we are concerned not with an abstract theory 
but with the controversy between the parties to a litigation. Surely limita- 
tion is one of the points which would arise in guch controversy and a decision 
on this, express or implied must be held to be one on the merits of the case 
before the Court. When the second application for amendment was allowed 
by the learned Chamber Judge it necessarily decided this vital question con- 
cerning the merits of a part of the plaintiff’s claim. In this view of the 
- matter the order allowing such amendment must, in our opinion, amount to 
a ‘judgment’ within the meaning of cl. 15 of the Letters Patent and would 
be appealable as such. In this regard we are inclined to agree with the state- 
ment of law to be found in the observations of a Division Bench of the 
Caleutta High Court in M. B. Sirkar v. Powell & Co. 


[The rest of the judgment is not material to this Report.] 
Appeal allowed. 


APPELLATE CIVIL 


Before Mr. Justice Vaidya. 


SHRIKANT TRIMBAK INDIKAR v. DIIONDI DASHRATH JADHAV.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 31, 31C, 
32F, 32G, 32(1)(b)—Mtnor landlord appplying for possession of land under s. 31— 
Tenant put in possession of portion of land and proceedings under s. 32G started 
—Landlord applying that proceedings should be under s. 32F and not s. 32G as 
he was minor on Tillers’ Day—Whether landlord’s contention sustainable. 


The landlord during his minority applied for possession of his land under s. 31 
of the Bombay Tenancy and Agricultural Lands Act, 1948, for bona fide personal 
cultivation. When the matter ultimately went up in revision to the High Court, 
a consent decree was passed on September 10, 1963, whereby the landlord was 
put in possession of one-third portion of the land and the tenant was put in pos- 
session of the remaining two-thirds portion of the land. Thereafter proceedings 
were started under s. 32G of the Act for conferring statutory ownership on the 
tenant in respect of his portion of the land. In the course of these proceedings 
the landlord, who had by then attained majority on December 17, 1959, made an 
application that the proceedings should be under s. 32F and not under s. 32G as 
he was a minor on Tillers’ Day ie. April 1, 1957:— 

Held, that on September 10, 1963, when the landlord’s application for possession 
was in substance rejected by the High Court in respect of two-thirds portion of 
the land, the tenant became the statutory owner of the land under the proviso 
to s. 32(1)(b) of the Act, and . 

that in view of s. 31C of the Act the landlord could not raise the contention 
that the tenant had not become the owner of the land because of the provisions 
of s. 32F of the Act. 

Bai Sonabai Bhukandas Shah v. Dattatraya Ramkrishna Chandratre! and 
Pandurang Tukaram Thombare v. Malhari Shripati Mengade,2 referred to. 


Tur facts appear in the judgment. 


R. G. Samant, for the petitioner-landlord. 
H. D. Gole, for respondent No. 1-tenant. 


“Decided, March 10, 1972. Special Civil 19, 1965 (Umep.). 
Application No. 1460 of 1966. 2 (19635) Special Civil Application No, 

1 (1965) Special Civil Application No. 976 of 1964, decided by Chandrachud J., 
1192 of 1968, decided by Patel J., on January on April 8, 1965 (Umiep.). 
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Vawya J. This petition raises an interesting question under the Bombay 
Tenancy and Agricultural Lands Act, 1948. The question is whether the land- 
lord who was a minor when he made application under s. 31 and obtained 
possession of a portion of the land under that section can after attaining ma- 
jority resist proceedings under s. 32G for conferring statutory ownership 
on the tenant in respect of the land remaining with the tenant by invoking 
the provisions of s. 82F of the Act. 

The relevant facts are as follows :— 


The subject-matter of dispute between the parties is agricultural land bearing 
S. No. 250/2A, situated at Degaon, Taluka North Sholapur. During his mi- 


nority the petitioner landlord had applied for possession of land S. No. 250/27 


under s. 31 of the Bombay Tenancy and Agricultural Lands Act, 1948, for 
bona fide personal cultivation. In the application which was numbered as 
67 of 1960, the Additional Mamlatdar, North Sholapur, had ordered posses- 
sion of half of the land to be given to the petitioner on November 20, 1961. 
The appeal filed by the tenant-respondent No. I against the said order was 
dismissed by the Assistant Collector, Sholapur. A revision application filed by 
the tenant was also dismissed by the Maharashtra Revenue Tribunal. 

The tenant came to this Court in Special Civil Application No. 602 of 1963. 
A consent decree was passed on September 10, 1963 by this Court. The con- 
sent terms which were agreed between the parties were as follows: 

“(1) The orders passed by the Additional Mamlatdar, North Sholapur, Assistant 
Collector, Sholapur Division and the Maharashtra Revenue Tribumal, be set aside and 
the following order be substituted therefor. 

(2) That the Additional Mamlatdar will effect an equitable partition of the suit 
land Survey No. 250/2, measuring 28 acres 6 gunthas, assessed at Rs. 40/13/- of 
Mouje Degaon and put Respondent No. 1 in possession of 1/3rd portion of the suit land, 

(3) That the Respondent No. 1 has already obtained possession of 1/2 land under 
the orders of the Maharashtra Revenue Tribunal, Additional Mamlatdar and Assistant 
Collector which have been now set aside. The Additional Mamlatdar shall reparti- 
tion the entire land and put the Petitioner in possession of 2/3rd of the total area after 
crops grown by Respondent No. 1 in the current year are harvested by Respondent 
No. 1. 

(4) That the petitioner’s tenancy in respect of the 1/3rd portion to be given 
to Respondent No. 1 under this settlement is extinguished and the Petitioner con- 
tinues to be in possession of the remaining 2/3rd portion with all the rights and 
liabilities under the Bombay Tenancy and Agricultural Lands Act, 1948 including the 
right to become a statutory purchaser. 

(5) There will be no order as to costs.? 


The deeree was executed by putting the landlord in possession of 1/8rd portion 
(i.e of 8. No. 250/2B measuring 9 acres 7 gunthas, assessed at Rs. 18/25). 
The tenant was put in possession of the remaining 2/3rd portion of the land, 
i.e. 250/2A, measuring 18 acres and 27 gunthas, assessed at Rs. 27.56 p., 
which, as stated above, is the subject-matter of this petition. 

Thereafter the Additional Mamlatdar started proceedings under s. 32G for 
cones statutory ownership on the tenant in respect of the land with the 
tenant. In the course of these proceedings the landlord made an application 
on September 26, 1964 that the proceedings should be started under s. 32F 
and not under s. 32G because s. 32G did not apply to the land remaining with 
the tenant. By an order dated November 21, 1964 the Additional Mamlatdar 
rejected the application of the landlord. He held that though the landlord was 
a minor at the time of the earlier application when he had terminated the 
tenancy under s. 31, under s. 32, the tenant became entitled to 
purchase the land retained by him on the postponed date, i.e. the date of the 
decision of the High Court on September 10, 1963. He, therefore, held that 
8. 32F was not attracted. He directed that separate proceedings under s. 32G 
should be started in respect of the land in possession of the tenant. 
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The said order of the Additional Mamlatdar was challenged by the petitioner 
in appeal before the Collector, Sholapur. The Collector held that the peti- 
tioner was minor on April 1, 1957, and though an application was made by 
the petitioner under s. 31(3), proper procedure was not complied with under 
ss. 32E and 32G. The certified copy of the judgment filed by the petitioner 
in this Court shows that he directed enquiry to be held under s. 82F and 
that appears to be more probable because s. 32K deals with the disposal of 
balance of lands after purchase by tenants which is not the case here. How- 
ever, the Collector appears to have changed it to s. 32F without initialling 
the correction. It may, therefore, be safe to assume that what the Collector really 
meant was to direct enquiry under s. 32F. 

The Order of the Collector was challenged by the tenant before the Maha- 
rashtra Revenue Tribunal in a revision application, which was allowed by the 
Tribunal by its judgment on March 29, 1966. The Tribunal following the 
decisions of this Court in Bat Sonabai Bhukandas Shah v. Dattatraya Ram- 
krishna Chandratre,| and Pandurang Tukaram Thombare v. Malhari Shripats 
Mengade,* set aside the order of the Collector holding that s. 32F was not 
attracted and made the following observations: 

“It is found from the Judgment of the learned Collector that the Opponent had 
filed the application under section 31 after attaining majority. The opponent has 
exercised his right under section 31. The case under section 31 was finally decided 
in the High Court on 10-9-1963. Evidently, therefore, the provisions of section 32-F are 
not attracted in this case. When once the landlord who is entitled to terminate the 
tenancy during the period mentioned in section 31(3) has exercised his right by 
applying for possession, the case is later on governed only by the provisions of 
section 32 and not 32-F”. - 


The said decision of the Tribunal is challenged in the above petition. 

Mr. Samant, the learned counsel for the petitioner-landlord, submitted that 
the view taken by the Tribunal is contrary to the view taken by the Full Bench 
in Vishnu Shantaram v. Indira Anant? and four unreported decisions of this 
Court in Smt. Kasturbai Damusing Patel v. Keshav Hari Jadhavt; Smt. Rahi- 
bai Kisan Thorat v, Yeshwant Laxman, Thorat;5 and Havabibi A. Qulam Cha- 
fekar v. Shaikh Ebrahim Baba Tambu and Arvind Vishwanath Apte v. 
Krishna Narayan Dharva’ decided by Palekar J. (as his Lordship then was). 
He further submitted that the aforesaid two decisions relied upon by the Tri- 
bunal do not lay down that s. 3832F is not attracted to the land left with the 
tenant after termination of his tenancy under s. 31, by a minor. 


Apart from authorities, it is clear that the contention raised by the peti- 
tioner is fraudulent. When the consent terms were filed in this Court the peti- 
tioner had clearly agreed that the tenant shall have all the rights and liabilities 
under the Bombay Tenancy and Agricultural Lands Act, 1948, including the 
right to become a statutory purchaser. If it was not the intention of the 
parties when they filed the consent terms in this Court on September 10, 1963 
to admit the right of the tenant to purchase the 2/3rd land remaining with 
him, the words ‘“‘including the right to become a statutory purchaser’’ 
would not have been there in the said terms. Mr. Samant’s argument that 
the word ‘‘liabilities’’ contained in the consent terms is enough to confer on 
the landlord a right to resist the proceedings under s. 32G, is not consistent 
with the specific mention of the words ‘‘including the right to become a sta- 


1 (1963) Special Civil Application No 
1192 of 1963, decided by Patel J., on January 


19, 1965 (Unrep.). 

2 (1965) Special Civil Application No. 
976 of 1964, d cided by Chandrachud J., on 
April 8, 1965 (Unrep.). 

8 is 78 Bom. L. R. 792, F B. 
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tutory purchaser”. It is true that Mr. Samant himself had signed the said 
consent terms. It is, however, difficult to accept his argument that the word 
“liabilities” would confer ‘on the landlord a right to resist the vesting of 
the statutory ownership on the tenant under s. 32, as it would have heen 
very easy for the parties then to provide in the consent terms the words 
to that effect such as ‘without prejudice to the rights of the landlord to contest 
the claim of the tenant for statutory ownership’. Having agreed to the 2/8rd 
portion of the land remaining with the tenant with all the rights and liabilities 
under the Bombay Tenancy and Agricultural Lands Act, 1948, including the 
right to become a statutory purchaser, the petitioner could not challenge the 
right of the tenant to become the owner thereof. On this ground alone the 
orders passed by the Additional Mamlatdar and the Tribunal deserve to be 
upheld. In any event as stated above the plea raised by the landlord is dis- 
honest and such a dishonest plea cannot succeed before this Court in the exer- 
cise of powers under art. 227 of the Constitution. 


Apart from this, in my opinion, the statutory provisions contained in ss. 31 
to 31C and ss. 32 to 32R of the Act, manifestly lay down that once the land- 
lord recovers possession of the land under s. 31 he cannot repel the vesting 
of the statutory ownership under the statute on the tenant in respect of the 
land remaining with the tenant. Section 31 confers a right on the landlord 
to terminate the tenancy for personal cultivation and non-agricultural purposes, 
subject to ss. 31A to 31D. Section 31C lays down: 

“The tenancy of any land left with the tenant after the termination of the tenancy 
under section 31 shall not at any time afterwards be liable to termimation again on 
the ground that the landlord bona fide requires that land for personal cultivation.” 


Section 31(3) makes a special provision with regard to minors and disabled 
persons and widows and successors-in-title. It is now settled that in spite of 
these provisions a minor or widow or disabled person could terminate the 
tenancy under s. 31(/) of the Act and apply for possession, provided in the 
case of a minor or disabled person he is properly represented in the pro- 
ceeding. If a minor could apply under s. 31, even such an application would 
be governed by s. 31C. Under s. 32(1)(b), which applies to this case, the 
tenant becomes the owner of the land cultivated by him on the Tillers’ day, 
i.e. on April 1, 1957, except where the landlord has made and continues to 
make, applications under s. 29 of the Act for possession, in which case the 
tenant becomes owner on the postponed date, i.e. the date on which the order 
of rejection is passed. It is, therefore, clear that, on September 10, 1963 
when the landlord’s application in this case for possession of the land was 
rejected in respect of 2/8rd portion of the land, the tenant became the statu- 
tory owner of the land, under the proviso to s. 32(/)(b) of the Act on Sep- 
tember 10, 1963 as rightly held by the Tribunal. The Order of the High Court 
based on the consent terms arrived at between the parties amounted to tho 
rejection of the application of the landlord for possesion of the 2/3rd 
of the land. He was put in possession only 1/8rd portion of the land and 
with respect to the 2/8rd portion, possession was with the tenant and 
the tenant automatically became the statutory owner thereof. In view 
of the provision in s. 32(/)(b), it is difficult to understand how the landlord 
can raise a contention that the tenant cannot become the owner of the land 
because of the provisions of s. 32F. 


It is true that the date of birth of the petitioner-landlord is undisputably 
December 17, 1941. It is also true that he was on the Tillers’ day a minor 
and on the date of the application, i.e. on December 16, 1960, he had already 
attained majority, he having attained majority on December 17, 1959. Section 
32 (1) (a) of the Act, with which we are concerned in this case, lays down: 

32F. (1) “Notwithstanding anything contained in the preceding sections,— 
(a) where the landlord is a minor, or a widow, or a person subject to any mental 
or physical disability the tenant shall have the right to purchase such land under 
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section 32 within one year from the expiry of the period during which such landlord 
is entitled to terminate the tenancy under section 31 and for enabling the tenant to 
exercise the right of purchase, the landlord shall send an intimation to the tenant of 
the fact that he has attained majority, before the expiry of the period during which 
such landlord is entitled to terminate the tenancy under section 31: 

Provided that...” 


We are not concerned with the rest of the provisions. It is clear that this sub- 
clause will apply only when the landlord is entitled to terminate the tenancy 
under s. 31. As stated above under s. 31C, having regard to the facts and 
circumstances of this case, the petitioner-landlord had no right to terminate 
the tenancy. It is, therefore, futile on the part of the petitioner-landlord to 
invoke the provisions of s. 32F. 

The Tribunal was, in my opinion, right in relying on the decision in Bas 
Sonabai Bhukandas Shah v. Duttatraya Ramkrishna Chandratre. The 
short facts in that application were that opponents Nos. 1 and 2 were the 
protected tenants of the petitioner who was a landlord. The petitioner filed an 
application for the recovery of possession of the land in dispute on the ground 
of three defaults. It was alleged that there was a partition on December 21, 
1956 between the brothers at which the mother was given the above lands as 
also some other lands in her own right as asharer. After obtaining these lands 
in the partition, she commenced proceedings under s. 31(3) against the tenant. 
The Mamlatdar allowed her application on March 30, 1961 and directed the tenant 
to hand over possession of half of the land to her. The Collector, on appeal, dis- 
missed the appeal on September 30, 1961. In the meantime, the petitioner 
alleged that a portion of the rents for the years 1956-57, 1957-58, and 1958-59 
had remained unpaid and intimations of these defaults were duly given on 
August 22, 1957, August 23, 1958 and August 24, 1959, and thereafter an appli- 
cation was filed on March 4, 1960 for possession of the land on the ground of 
three defaults. The Tenancy Aval-karkun accepted the case of the petitioner 
and ordered eviction of the land. The tenant appealed to the Collector alleg- 
ing that the Tenancy Aval-karkun was wrong in saying that as the lands were 
held by the widow, the Tillers’ day was postponed and this contention was 
accepted by the Collector. The Collector, in appeal, set aside the order of the 
Tenancy Aval-karkun, accepted the contention raised on behalf of the tenants, 
that the Tillers’ day was not postponed in view of the orders passed under 
s. 31 of the Act. The petitioner-landlady challenged the decision of the Collec- 
tor before the Maharashtra Revenue Tribunal. The Revenue Tribunal also ex- 
pressed the view that as the widow had filed an application under s. 31(/) of 
the Act, and she was allowed half the land, in respect of the other half the 
tenant became statutory purchaser and, therefore, her application under s. 14 
had become infructuous. 

The said view was upheld by the High Court on the ground that s. 32F of 
the Act gave right to the successor-in-title of the widows and not to the widows, 
and hence s. 32F of the Act could not be invoked on behalf of the landlady 
who was the petitioner in that case. The widow became absolute owner under 
the Hindu Succession Act and s. 32F had no application. It is true that, 
as pointed out by Mr. Samant, the learned counsel for the petitioner s. 328 
was not specifically considered in that case, and yet the Tribunal was justi- 
fied in relying on the said decision as the High Court upheld the view taken 
by the Collector and the Tribunal in that case that once the widow applied 
for possession under s. 31 and obtained possession of half of the land under 
that section, the tenant became a statutory purchaser of the remaining land 
with him. 

In Pandurang Tukaram Thombare v. Malhari Shripati Mengade the petitioner 
who was the landlord in that case had obtained an order for possession of half the 
lands from respondent-tenant No. 1 under s. 31 of the Act. Respondent 
No. 1 was declared to have become a purchaser of the remaining half under 
s. 32-0. Mr. Samant, who appeared in that case, submits that reference to 

B.L.R.—3. 
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s. 32-0 is not correct and that it should be s. 32G. The order declaring the 
tenant to be the tenant purchaser of the remaining half was, however, set 
aside in appeal by the Deputy Collector. But the order of the Deputy 
Collector was set aside as illegal. The order of the Tribunal was confirmed by 
Chandrachud J., who observed inter alia as follows :— 

“ ..It is not disputed by Mr. Samant, and very rightly so, that the decision of 

the Deputy Collector is wrong and that the 1st respondent would be entitled to be 
declared to have become the purchaser of the remaining half of the lands.” 
The order of the Tribunal was challenged by Mr. Samant on the ground that 
the Tribunal could not have condoned the delay in the absence of sufficient 
cause. In that case Chandrachud J. held that the very fact that the delay 
was condoned in view of the patent illegality of the order, implied that the 
Tribunal condoned the delay for sufficient cause. Mr. Samant is undoubtedly 
in an unhappy position in this case, inasmuch as he had to argue contrary 
to the concession made in that case. He strenuously urged that the decision 
of Chandrachud J.’s judgment being based on the concession, it could not be 
a decision binding on the Tribunal. This contention of Mr. Samant must be 
rejected as, with respect, Chandrachud J. has confirmed the order of the 
Tribunal in that ¢ase not by merely relying on his concession, but also with 
the observation ‘and very rightly so’ as quoted above. The Tribunal, there- 
fore, was right in following even this judgment of this Court. 


As the Tribunal followed the judgments of this Court in holding that the 
petitioner-landlord could not invoke s. 32F, the petitioner cannot ask this 
Court to interfere with the decision of the Tribunal unless the decisions follow- 
ed are subsequently overruled by this Court. None of the four decisions cited 
by Mr. Samant or the four unreported decisions cited by the State or 
the decisions by Patel J. or Chandrachud J. referred to the implications of 
s, 31C. The Full Bench decision in fact lays down that s. 32F cannot exist 
independently of s. 32. In my judgment, s. 32F cannot also exist indepen- 
dently of s. 31. If the landlord cannot terminate the tenancy under s. 310, 
he cannot rely on s. 82F for postponing the date further. 


Moreover, ihe logical extension of the provisions of the Full Bench decision 
should not be permitted when the plain provisions of the Statute require the 
Court to arrive at a particular conclusion. Lord Halsbury' laid down in Quinn 
v. Leathem® as follows (p. 506): 

“,..that every judgment must be read as applicable to the particular facts proved, 

or assumed to be proved, since the generality of the expressions which may be found 
there are not intended to be expositions of the whole law, but governed and quali- 
fied by the particular facts of the case in which such expressions are to be found.... 
a case is only an authority for what it actually decides. I entirely deny that it can 
be quoted for a proposition that may seem to follow logically from it. Such a mode 
of reasoning assumes that the law is necessarily a logical code, whereas every lawyer 
must acknowledge that the law is not always logical at all.” 
In view of this well-settled proposition in respect of the precedents, it is un- 
necessary for me to discuss the Full Bench decision or other unreported judg- 
ments cited above by Mr. Samant, which were not dealing with s. 31 ©. That 
question did not arise for decision in these cases. 


In the result, the petition fails. Rule discharged with costs. 
Rule discharged. 


8 [1901] A. C. 493, 
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Before Mr. Justice Tulzapurkar. 


THE STATE OF MAHARASHTRA v. GOVIND PURUSHOTTAM 
SHAHANE.* 


Prevention of Corruption Act (II of 1947), Sec. 6(1)(c)}—Bombay Civil Services 
Classification and Recruitment Rules, 1939. Rule 10—Constitution of India. Art. 311— 
Sanction to prosecute Extension Officer (Co-operation) under .s. 6(1)(¢) of Act for 
accepting illegal gratification refused by Registrar, Co-operative Socteties—State Gov- 
ernment according such sanction—Whether State Government can validly accord 
sanction. 


The accused was employed as an Extension Officer in the Co-operative Department 
of the State Government as a non~gazetted officer to aid and attend to the regis- 
tration of Co-operative Societies. A complaint was lodged against him for accept- 
ing illegal gratification in the discharge of his duty and the Registrar of Co-opera- 
tive Societies after holding a departmental enquiry refused to sanction the prose- 
cution of the accused under s. 6(1)(c) of the Prevention of Corruption Act, 1947. 
The State Government, however, by its order accorded sanction to prosecute the 
accused for the offence under s. 161, Indian Penal Code, 1860, and s. 5(2) of the 
Prevention of Corruption Act. The accused inter alia contended that under s. 6(1)(c) 
of the Act the authority competent to remove the accused from his office was the 
Registrar of Co-operative Societies and as he had refused to accord sanction, the 
power of according sanction had been exhausted and, therefore, it was not open 
to the State Government to accord sanction for the prosecution of the accused:— 

Held, that the power of the Registrar of Co-operative Societies as Head of the 
Department to make appointments to the posts of Extension Officers or to remove 
them from such posts is under rule 10 of the Bombay Civil Services Classifica- 
tion and Recruitment Rules, delegated to him subject to the general and super- 
visory control of the State Government, 

that as the State Government has supervisory power over the action of the 
Registrar in the matter of making appointment or removing the incumbent from 
the post, the State Government would fall within the expression “the authority 
competent to remove him from his office” in s. 6(1)(c) of the Act, and 

that, therefore, the sanction to prosecute the accused could be validly accorded 
by the State Government under s. 6(1)(c) of the Act. 

State v. Rajendraprasad Devidas Mishra,! referred to. 
1 ‘, 
Tur facts are stated in the judgment. 


V. T. Gambhirwala, Assistant Government Pleader, for the State. 
M. G. Chaudhari, for the respondent-original accused. 


TULZAPURKAR J. This revision application has been preferred by the State 
of Maharashtra against the order passed by the learned Special Judge, Nasik in 
Special Case No. 2 of 1971 on June 12, 1971 whereby tha learned Special Judge 
discharged the respondent-accused in respect of offences under s. 161, Indian 
Penal Code and s. 5(2) read with s. 5(/)(d) of the Prevention of Corruption 
Act after holding that the sanction that had been accorded by the Government 
for prosecution of the respondent-accused was invalid and not in conformity 
with s. 6(1)(c) of the Prevention of Corruption Act, 1947. 

A. few facts giving rise to the prosecution of the respondent-accused may 
be stated. The respondent-accused was employed in the Co-operative De- 
partment of the Government and at the material time was working as Extension 
Officer (Co-operation), Block Development Office at Malegaon. As such Ex- 

*Decided, February 25, 1972 Criminal 1988, decided by Deshpande and Bhasme JJ., 
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tension Officer it was his duty to aid and attend to the registration of Co-ope- 
rative Societies. It appears that some inhabitants of village Umrane had de- 
cided to form a co-operative society by name ‘Veer Bhaguji Adivasi Saha- 
kari Samudayik Sheti Society’ and the Chief Promoter of the Society was 
one Gangaram Fula Pawar. On October 7, 1961 an application was made in 
the Office of the Block Development Officer, Malegaon by the Chief Promoter 
for getting the society registered. The society was not registered for quite some 
time and the matter was pending with the respondent-accused as the Hxten- 
sion Officer (Co-operation). According to the prosecution, on February 9, 
1965 Gangaram Pawar accompanied by one Rajaram Patil the Sarpanch of 
the village met the accused at Malegaon in his office in connection with regis- 
tration of the society. After some talk it appears that Rajaram Patil advised 
Gangaram Pawar.to pay Rs. 100 to the respondent-accused and assured Ganga- 
ram Pawar that on such payment being made the respondent-accused would 
see that registration of the society was done immediately. After some hesi- 
tation Gangaram Pawar ultimately offered io pay Rs. 100 to the respondent- 
accused and inquired with him as to when he could make the payment where- 
upon the respondent-accused told Gangaram Pawar to bring the amount on 
Friday February 12, 1965. Thereafter Gangaram Pawar gave the informa- 
tion to the Police Inspector, Anti-Corruption, Nasik about all that had tran- 
spired between him and the respondent-accused. His information was reduced 
to writing in the form of complaint and thereafter the Inspector submitted 
his report to the Judicial Magistrate, First Class, Nasik and obtained his orders 
to investigate the offence. Thereafter the usual trap was arranged and ulti- 
mately the amount was paid to the respondent-accused and on being surround- 
ed by the raiding party marked. currency motes were found with the respondent 
and the amount was attached under panchanama. On completion of the inve- 
stigation a report was submitted seeking sanction to prosecute the respondent- 
accused. It appears that the Registrar of Co-operative Societies had initially 
refused the sanction for prosecution and he did so after holding departmental 
enquiry against the respondent-accused and after accepting the finding of the 
Enquiry Officer. However, the matter was taken up to the higher authorities 
and ultimately the State Government, Agriculture and Co-operative Depart- 
ment, by its Order No. CEN 1267/15179-C .3 dated September 30, 1970 accorded 
its sanction to prosecute the accused for the offence punishable under s. 161, 
Indian Penal Code and s. 5(2) of the Prevention of Corruption Act. There- 
after a charge-sheet was submitted by the Inspector on February 2, 1971 to 
the Special Judge at Nasik. Before the learned Special Judge a contention 
was raised on behalf of the respondent-accused that the sanction accorded by 
the Government on September 30, 1970 was not in conformity with the provi- 
sions of s. 6 of the Prevention of Corruption Act and’ was invalid and illegal 
and as such the Court was incompetent to take cognizance of the offence. On 
this contention the learned Special Judge heard arguments both on behalf of 
the Government Pleader and on behalf of the respondent-accused and ulti- 
mately by his order dated June 12, 1971 he discharged the respondent-accused 
holding that the sanction was invalid. The learned Judge took the view that 
the sanction was invalid for two reasons: (1) that it was nòt in conformity 
with s. 6(1)(c) of the Prevention of Corruption Act and (2) that the Govern- 
ment had not applied its mind to the facts of the case before issuing sanction. 
It is this order passed by the learned Special Judge that is being challenged 
by the State of Maharashtra in the present revision’ application. 


Mr. Gambhirwala appearing for the State has contended before me that the 
findings of the learned Special Judge on both the aspects of the matter were 
clearly erroneous and the order was not sustainable. He admitted that the 
Registrar of Co-operative Societies was both the appointing authority as well 
as the authority which could remove the respondent-accused from his service 
and he further accepted the position that the Registrar at the initial stage 
after holding a departmental enquiry against the respondent-accused had re- 
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fused to accord sanction for prosecution of the respondent-accused. He, how- 
ever, urged that even so as superior authority it was open to the State of Maha- 
rashtra to review the order passed by the Registrar of Co-operative Societies 
and if it came to the contrary conclusion it was open to the State Government 
to accord sanction under s. 6(/)(c) of the Prevention of Corruption Act and 
the sanction accorded in the instant case was, therefore, a perfectly valid sanc- 
tion accorded by the competent authority under s. 6(/)(c) of the Act. He 
also urged that the finding of the learned Special Judge that there was non- 
‘application of mind on the part of State Government to the facts of the case 
before according sanction was equally erroneous and in fact ran counter to 
the positive evidence that was led by the prosecution in the form of deposition 
of Mr. Anandrao, Under Secretary working in the Agriculture and Co-opera- 
tion Department, Government of Maharashtra. On the other hand, Mr. Chou- 
dhari appearing for the respondent-accused contended that if the provisions 
of s. 6 of the Act were carefully scrutinised, it would appear clear that cls. (a)' 
and (b) of sub-s. (J) of s. 6 of the Act were clearly applicable to gazetted offi- 
cers of the Union Government or State Government and the only clause appli- 
cable in the case of the respondent-accused, who was a non-gazetted officer, was 
el, (c) of sub-s. (1) of s. 6 and according to him, under that provision sanction 
could be accorded by ‘‘the authority competent to remove him from his office’’, 
Mr. Choudhari urged that in this case it was an admitted position that it was 
the Registrar of Co-operative Societies who was the competent authority who 
could make an appointment of Extension Officer and was the competent au- 
thority who could remove such Extension Officer from that post and since 
admittedly in this case the Registrar of Co-operative Societies had refused to 
accord sanction, the power of according sanction had been exhausted and it 
was not open to the State Government either in supervisory capacity or in any 
other capacity to accord sanction for the prosecution of the respondent-accused. 
As regards the point about non-application of mind on the part of State 
Government, he contended that the sanction that had been issued by the State 
‘Government on the face of it did not show whether the State Government 
nad considered the aspect that at the initial stage the Registrar of Co-opera- 
tive Societies, which was the competent authority, had refused to accord sanc- 
tion and there was no further material on record to show that the State 
Government had found something wrong in the order passed by the Registrar 
refusing sanction. As regards the evidence of Anandrao, he contended that 
Anandrao had admitted that he had no personal knowledge as to in what 
manner either the Secretary or the Minister had applied his mind but he had 
merely‘ put his signatfire on the draft order according sanction for the prosecu- 
tion of the respondent-accused. Tle, therefore, urged that in the circumstances 
it could not be said that the State Government had applied its mind to the 
facts of the case. 

After considering the rival submissions put forward by Mr. Gambhirwala and 
Mr. Choudhari and after considering the entire material on record it seems to 
me difficult to accept the submissions of Mr. Choudhari or to sustain the order 
passed by the learned Special Judge for the reasons which I shall presently 
indieate. 

At the outset it may be stated that the learned Special Judge seems to have 
proceeded on the basis that under cl. (c) of sub-s, (Z) of s. 6 of the Preven- 
tion of Corruption Act the sanction that has to be accorded can be accorded 
not by the Government but only by the authority competent to remove the 
accused from service, and since in the instant case it was an admitted position 
ihat the Registrar was the competent authority to remove the respondent- 
accused from service, it was the Registrar who alone could have accorded 
sanction and not the State Government. This aspect of reasoning becomes 
clear from what he has stated in para. 10 of his judgment. After quoting the 
relevant provisions of s. 6(J) of the Prevention of Corruption Act and after 
observing that cls. (e) and (b) relate to gazetted officers of either the Union 
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Government or the State Government, this is what the learned Judge has 
observed : 

“The accused was not a Gazetted Officer. Apparently, he is covered by CL (e). 
It is not the case of the prosecution that he is covered by CL (b). The sanction 
(Ex. 12) accorded by the Government in this case is not under CL (b). As expressly 
mentioned therein (Ex. 12), it is accorded under Cl. (c). Under CL. (c), the sanction 
is to be accorded not by the Government, but by the authority competent to remove 
the accused from service. -As noted at the outset, the authority competent to remove 
the accused from service, is the Registrar, Co-operative Societies. The Registrar has 
refused the sanction. It should follow that in this case the sanction accorded by the 
Government is not in conformity with the provisions in Sec. 6 of the Act.” 


In my view, the assumption made in the aforesaid line of reasoning that the 
State Government could not accord sanction in the instant case because the 
authority competent to remove the accused from service was the Registrar 
of Co-operative Societies is clearly fallacious. It is true that, in view of the 
admitted position in the case, it is the Registrar of Co-operative Societies who 
is the apPointing authority for the post of Extension Officer and it is that 
authority who is competent to remove the incumbent of that post. But it is 
equally clear that the Registrar has been delegated powers of the State Gov- 
ernment to make such appointments and to remove incumbents from such 
posts under the Bombay Civil Services Rules and such action on the part of 
the Registrar as the Head of the Department would be under the general con- 
trol and supervision of the State Government. It is under Rule 10 of the 
Bombay Civil Services Classification and Recruitment Rules that such power 
ee been conferred upon the Heads of Departments and Rule 10 runs as 
ollows : 

“Recruitment to Subordinate services shall be made by Heads of Departments and 
those Heads of Offices to whom powers have been delegated, subject to the provisions 
of these rules and under the general control of Government:” 


Now the Extension Officers, who were previously called the Assistant Dis- 
trict Co-operative Officers, are included in the Subordinate Co-operative Ser- 
vice as will appear clear from pages 91 and 92 of the Hand-Book containing 
Recruitment Rules. It is under these rules and not under any enactment of 
legislation that power to make appointments has been conferred upon the 
Heads of Departments, namely the Registrar of Co-operative Societies in the 
intsant case. Obviously‘such appointments are to be made by the Heads of De- 
partments subject to the general control of the State Government. Since the Re- 
gistrar of Co-operative Societies has been the appointing authority, obviously 
power to remove an incumbent from the post would vest in him and it is in these 
circumstances that the position was accepted before the learned Special Judge 
that the Registrar of Co-operative Societies was the appointing authority and 
was also competent to remove the officer from that post. Anandrao who 
gave evidence on behalf of the prosecution before the learned Special Judge 
has categorically stated as follows: 

“For that post the appointing authority is the Registrar, Co-operative Societies. 
The Registrar is the authority competent to remove him from his office.” 
It is thus obvious that the action of the Registrar of Co-operative Societies 
as the Head of the Co-operative Department in either making an appointment 
or in removing the incumbent from the post would be under the general con- 
trol of the State Government. In other words, his authority in both the 
matters is subject to supervisory control of the State Government. It would 
thus be clear that the Registrar is not any independent competent authority 
or any statutory competent authority to remove the respondent-accused from 
the post but his action in removing the incumbent from the post would be 
subject to final approval of the State Government. In other words, the final 
appointing authority as well as removing authority in the case of persons 
employed in subordinate service would be the State Government. In the 
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circumstances, it is difficult to accept the assumption made by the learned Judge 
that under cl. (c) sanction could be accorded not by the Government but only 
by the Registrar of Co-operative Societies. In this view of the matter, the 
reference to art. 154 of the Coustitution made by the learned Special Judge in 
his order and the reasoning based on that provision would be irrelevant and in- 
applicable. 

So far as the question of according sanction under s. 6(/)(c) of the Preven- 
tion of Corruption Act is concerned, it is clear that the relevant provisions 
contain a safeguard enjoyed by the Government servants and the safeguard is 
that criminal prosecution for offences mentioned in the Act against Government 
servants should not be commenced without the previous sanction and sanction 
shall be accorded after all the pros and cons of the matter are considered by 
the competent authority. This provision’ under s. 6(/)(c) will have to be 
considered in juxtaposition with art. 311 of the Constitution whereunder con- 
stitutional protection has been accorded to persons employed in civil service. 
‘Article 811(J) runs as follows: 

“No person who is a member of a civil service of the Umon or an all-India service 
or a civil service of a State or holds a civil post under the Union or a State shall be 
dismissed or removed by an authority subordinate to that by which he was appointed.” 
The constitutional protection that is given to the civil servant is that no dis- 
missal or removal from service of a civil servant would be effected by ‘‘an 
authority subordinate to that by which he was appointed’. This does not mean 
that a civil servant could not be dismissed or removed from service by any 
authority which is superior to the appointing authority. In fact in the instant 
case having regard to the position obtaining under the Bombay Civil Services 
Classification and Recruitment Rules, it is clear that the Registrar of Co-opera- 
tive Societies as the Head of the Department has ,power to make appointments 
to the posts of Extension Officers or has power to remove them from such posts, 
but such power has been expressly delegated to him subject to the general 
control of the State Government. In other words, it seems to me quite clear 
that the State Government has supervisory power over the action of the Regis- 
trar of Co-operative Societies in the matter of making appointment or remov- 
ing the ineymbent from the post. Looked at from this angle it is quite clear 
to me that the State Government would clearly fall within the expression ‘‘the 
authority competent to remove him from his office’’ occurring in cl. (c) of 
sub-s. (J) of s. 6 of the Act. In this view of the matter it is impossible to 
accept the view of the learned Special Judge that sanction could not be accorded 
by the State Government. 

Mr. Choudhari for the respondent-accused, however, urged that in the instant 
case the material on record clearly shows that the Registrar of Co-operative 
Societies, who was the competent authority to remove the respondent-accused 
from his post, had applied his mind to the facts of the case, had ordered depart- 
mental enquiry to be conducted, had accepted the finding recorded by the En- 
quiry Officer and had thereafter come to the conclusion that the sanction could 
not be accorded and it was after the Registrar had thus refused to accord sanc- 
tion that the matter was taken up to the higher authorities and the State Gov- 
ernment had accorded its sanction. He urged that once the Registrar had re- 
fused to accord sanction, the power to accord sanction under s. 6(J)(c) of 
the Act must be taken to have been exhausted and it was not open to the State 
Government to accord sanction thereafter. It is not possible to accept this 
submission for the simple reason that the refusal of the Registrar of Co-ope- 
rative Societies to accord sanction must be taken to be an intermediate order 
passed by the Registrar which was subject to review or revision by the State 
Government in its supervisory control and until the matter had been finally 
considered by the State Government iti could not be said that the power to ac- 
cord sanction got exhausted no sooner the Registrar indicated his refusal to 
aceord sanction. He urged that the Registrar as delegated authority had ex- 
ercised the power invested in him and therefore unless the State Government 
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had indicated by its reasons that the Registrar’s exercise of power was either 
illegal or improper or mala fide the State Government conld not reverse the 
Registrar’s decision and accord its sanction. It is impossible to accept even 
this submission. In the first place, what the Registrar had done was clearly 
subject to supervisory control of the State-Government. In view of Rule 10 
of the Bombay Civil Services Classification and Recruitment Rules, this posi- 
tion is very clear and, therefore, even when the delegate had exercised his power 
in a particular way, it would be open to the principal, who had delegated his 
powers, to revise the decision of the delegate. Once it is held that the Regis- 
trar’s decision was subject to the supervisory control of the State Government, 
then it cannot be accepted that such supervisory control could be exercised only 
in cases where the exercise of power by the delegate could be shown to be either 
illegal or improper or mala fide. On the same materials it would be open 
to the State Government to come to a contrary conclusion, as after all it is an 
administrative deeision. In the instant case the question. was whether the prose- 
cution. against a public servant should be sanctioned or not and it is quite 
conceivable that on the material placed before him, the Registrar as the Head 
of the Department, took one view and on the same material the State Govern- 
ment had taken another view. Having regard to the aforesaid discussion, it 
seems to me clear that the finding of the learned Judge that the sanction 
accorded by the State Goyernment in the instant case was not in conformity 
‘with the provisions of s. 6(/)(c) of the Act cannot be sustained. In my view, 
the sanction produced at exh. 12 in the case is a perfectly valid sanction and 
the same is in conformity with the provisions of s. 6(/)(c) of the Act. 

I may mention that a similar view has been taken by the Division Bench 
of this Court in State v. Rajendraprasad Devidas Mishra! In that case sane- 
tion to prosecute one of the accused who was a public servant for an offence 
under the Prevention of Corruption Act had been initially refused by the 
Deputy Inspector General of Police, who was the competent authority to re- 
move that particular accused from service and thereafter sanction had been 
accorded by the State Government to prosecute that accused. It was contended 
that it was the Deputy Inspector General of Police who was the authority com- 
petent to remove the accused from service and not the State Government and 
hence sanction accorded was invalid. The contention was negatived on the 
ground that the phrase ‘‘authority competent to remove him from his service’’ 
occurring in s. 6(1)(c) of the Prevention of Corruption Act had a reference 
to art. 311 of the Constitution and under that Article what was prohibited 
was removal of an incumbent from service by any authority subordinate to 
that by which he was appointed and the State Government which was superior 
authority could never be said to be incompetent to dismiss a person in the 
position of Sub-Inspector like the accused before the Court. I have indicated 
above how in the instant case the Registrar as the Head of the Co-operative 
Department while making appointment or while removing the incumbent from 
the post of Extension Officer is acting subject to the general control of the 
State -Government under the relevant Recruitment Rules. It is, therefore, 
clear that the sanction produced in the case will have to be held as a valid one 
and in conformity with the provisions of s. 6(J)(c) of the Prevention of Cor- 
ruption Act. 

It was next urged that there was no material on record to show that the 
State Government had applied its mind to the facts of the case while accord- 
.ing sanction for the prosecution of the respondent-accused. What was pointed- 
ly brought to my notice by Mr. Choudhari was that in the entire order accord- 
ing sanction produced at exh. 12 there was nothing to indicate that the State 
Government while considering the question of according sanction had consi- 
dered the facts that the Registrar as the Head of the Department had directed 
departmental enquiry to be held against the respondent-accused, had confirmed 
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the finding recorded by the Enquiry Officer and had thereafter refused to ac- 
cord his sanction for the prosecution of the respondent-accused. It is not pos- 
sible to accept this submission of Mr. Choudhari for the simple reason that one 
of the relevant recitals occurring in exh. 12 runs as follows: 

“AND WHEREAS, the Government of Maharashtra after examining all the material 
before them and considering all the facts and circumstances disclosed therein are 
satisfied that there is a prima facie case against Shri G. P. Shahane;” 


The aforesaid recital clearly shows that all the material was placed before the 
State Government in connection with the respondent-accused and all the facts 
and cirenmstances of the case were taken into account by the State Government 
before according its sanction and there is nothing on record which would war- 
rant an inference that from the entire material that was considered by the 
State Government the material pertaining to the Registrar holding a depart- 
mental enquiry, considering the findings therein and refusing to accord sanction 
for the prosecution were excluded from such material. Apart from this aspect 
of the matter, there is positive evidence on record of Anandrao, Under Secre- 
tary, to the effect that all this material was considered by the State Government. 
This is what he has stated: 

“The Government received an application dated 27-4-1967 by one V.P. Patil stating 
that the Registrar Co-operative Societies had refused sanction for the prosecution of 
G.P. Shahane. The Government called for the remarks of the Registrar. The Direc- 
tor of Anti-Corruption wrote to the Home Department that the Registrar had refused 
the sanction. The Home Department forwarded to us the papers of the investigation 
by the A.C.B. for action. We received the remarks (report) from the Registrar. He 
sent to us the papers of the Departmental inquiry also. The papers of the investiga- 
tion, the papers of the departmental inquiry and the report of the Registrar were studied 
by our Department. Then all the case papers with our note were submitted to the 
General Administration Department and to the Law and Judiciary Department seeking 
their advice. On receipt of the papers and the advice we submitted them to the Chief 
Secretary and the Government i.e. the Minister, for sanction. The Minister took the 
decision that the sanction be granted. On receipt thereof I issued the order of sanction.” 


In view of this material which has been placed on record it would be difficult 
to accept the contention that' the Government while according its sanction 
had not applied its mind to these aspects, namely that the Registrar had di- 
rected a departmental enquiry to be held, that he had accepted the finding 
of the Enquiry Officer and that he had refused his sanction for the prosecution 
of the respondent-accused. The entire material and the case papers were 
submitted to the State Government and it is on consideration of the entire ma- 
terial that the sanction has been accorded. There is, therefore, no substance 
in this contention urged by Mr. Choudhari on behalf of the respondent-accused. 
Some sort of reliance was placed on an admission given by Anandrao in his 
evidence to the effect that he had come in Sachivalaya in August 1969 and 
that he had no personal knowledge of the prior events and that when the draft 
of the order sanctioning prosecution came to him it was his duty to sign. In 
my view, nothing much turns on the question as to whether Anandrao was in 
service in Sachivalaya at the relevant time or not. Even if he was working 
as the Under Secretary in Sachivalaya at the relevant time he could not be 
expected to have personal knowledge about how the Chief Secretary looked 
at the matter or the Minister concerned viewed the matter and the officer 
working in Sachivalaya can undoubtedly only speak from the record that would 
be maintained in the department and it is from such record that Anandrao 
gave his evidence how the matter was considered in the department by the 
Secretary as well by the Minister. He has undoubtedly put his signature to 
the order of sanction but as purely ministerial act which he was called upon 
to do and which he did. If it was the case of the respondent-aceused that it 
was the Under Secretary who was to apply his mind to the facts of the case 
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and accord sanction, this aspect that he had merely put his signature to the 
draft order would have assumed some,importance. But this is not the position 
here. The sanction has been accorded by the State Government, that is to say, 
after the Chief Secretary and the Minister had applied their mind to the facts 
of the case and the decision to accord sanction was thus taken by the proper 
authority and it was only after a decision was taken that the Under Secretary 
did the ministerial act of putting his signature to the order of sanction, The 
material on record, therefore, does not suggest that there was non-applicatian 
of mind on the part of the State Government while according sanction for the 
prosecution of the respondent-accused. In my view, the order of the learned 
Special Judge discharging the respondent-accused on the ground of invalidity 
of sanction deserves to be set aside. 


I accordingly set aside that order; the sanction having been held to be 
a valid one. The matter will go back to the learned Special Judge and he will 
dispose of the case in accordance with law. 


Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Maloankar. 


SURYAKANT RAMCHANDRA MUDAKE v. SHIVLINGA VISHWANATH 
GHONGADE"*, 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 29, 31, 74, 76, 78— 
Application by landlord under s. 31 read with 8. 29(2)—-Terminus a quo for determining nature 
of tenant’s possession. 

Tn an application filed by the landlord under s, 31 read with s. 20(2) of the Bombay Tenancy 
and Agricultural Lands Act, 1948, the terminus a quo for determining the nature of the 
tenant’s possession, will be the final order, whether it is passed by the Mamlatdar or by 
the appellate authority under s. 74 of the Act or by the revising authority viz. the Ma- 
harashtra Revenue Tribunal under s. 76 of the Act, and whether it is passed on confirmation 
or after setting aside the order of the lower authority. 

Quaere : Whether this terminus a quo can be further taken upto the High Court in case 
the final order of the Tribunal is challenged under art. 227 of the Constitution of India. 

Balkisan v. Tukaram,' not agreed with. . 

Venkatesh Narahar v. H. K. Mulla,* Chunibhai v. Narayanrao*, Ramchandra Anant 
v. Janardan', Vasant Hariba v. Jagannath®, and Ramchandra Dhondiram Kabre v. Kitkul 
Totaram Atarde®, referred to. 


THE facts are stated in the judgment. 


J. R. Lalit for U. R. Lalit, for the appellant. 
M. B. Kadam, for the respondent. 


Marvankar J. The appellant-plaintiff filed Regular Civil Suit No. 675 of 1962, 
out of which the present appeal arises, for mesne profits in respect of half of the 
land Survey No. 247/1 situate in the village of Mardi in Taluka North Sholapur of 
Sholapur District, for the years from 1957-58 to 1961-62. The plaintiff alleged 
that he had filed Tenancy Case No. 288 of 1957 against the respondent-defendant, 
who was his tenant in respect of the whole of the land Survey No. 247/1, for pos- 


* Decided, April 12/13,1972. Second Appeal 2 EA A.LR. S.C, 1085. 
No. 185 of 1865, against the decision of B.A. 8 [1965] A.LR. S.C. 1457. 
Latthe, [Ind Extra Assistant Judge at Shola- 4 (1962) 64 Bom. L.R. 635, F.B. 
pur, in Appeal No. 615 of 1968, confirming 5 (1968) 71 Bom. L.R. 12, F.B. 
the doree passed by C. D. Sawant, [Ind Joint 6 (1962) First Appeal No. 458 of 1962, 
Civil Judge, Junior Division at Sholapur, in decided by Patel and Palekar JJ., on October 
Regular Civil Suit No. 675 of 1962. 18, 1962 (Unrep.). 

1 (1966) 08 Bom. L.R. 874. 
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session on the ground that he required the land bona fide for personal cultivation. 
The notice terminating the tenancy was issued with effect from December 81, 1956 
and thereafter he filed the application under s. 81 of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (hereinafter called “the Act’) for possession. The 
Mamlatdar dismissed the application on August 81, 1957. The plaintiff then 
went in appeal to the Deputy Collector, and the Deputy Collector in appeal ordered 
delivery of possession of half of the euit land, that is to say, 5 acres and 17 1/2 m 
thas, on June 7, 1958. The defendant then went in revision to the Revenue Tri- 
bunal. The Tribunal confirmed the order of the Deputy Colleotor on October 14, 
1960. It appesrs that thereafter the defendant filed Special Civil Application 
under art. 227 of the Constitution of India in this Curt. But we do not know from 
the record, nor either of the learned caunsel could state, whether that application 
was summarily dismissed or was dismissed after hearing the parties on both the 
sides. We also do not know from the record when the Special Civil Application 
was filed in this Court and on which date it wae disposed of. Thereafter, the plain- 
tiff obtained possession of the land on January 21,1962. The plaintiff, therefore, 
contended that since the tenancy was terminated till he obtained possession, the 
possession of the defendant was wrongful and, therefore, he was entitled to the 
mesne profits fur the whole of this period from 1957-58 to 1961-62. The defence was 
thatthe suit wasnot maintainable because the possession of the defendant who was 
a statutory tenant after the termination of the tenancy could not be said to be 
wrongful, and that all that he was liable to pay to the plaintiff even after the ter- 
mination of the tenanoy was rent which he paid till the end of the year 1961-62. As 
regards the o of mesne profits, the defendant contended that the claim was 
excessive. stly, he also claimed compengatory costs. 


The learned trial Judge, relying on K. K. Verma v. Union of Indiat, came to the 
conclusion that the defendant could not be held to be a trespasser and that his 
possession being juridical, the plaintiff was not entitled to mesne profits. He, 
therefore, dismissed vhe suit with costs. The plaintiff then went in appeal to the 
District Court in Civil Appeal No. 615 of 1968 The learned appellate Judge aleo 
took the view that in view of the provisions of s. 81 read with rs, 29 and 78 of the 
Act and the decision in K. K. Verma v. Union of India, the possession of the de- 
fendant could not be said to be wrongful and, therefore, the plaintiff was not entit- 
lod to mesne profits. The learned appellate Judge, therefore, confirmed the decree 
of the trial Court and dismissed the appeal with costs. Being aggrieved by this 
judgment and decree, the plaintiff has come in second appeal to this Court. 


Now, the learned counsel Mr. J. R. Lalit, appearing on behalf of the appellant- 
plaintiff, has relied upon Balkisan v. Tukaran:®, ond has argued that though he has 
claimed mesne profits from the date of termination of the tenancy, in view of the 
decision of this Court, the possession of the defendant became wrongful from the 
date of the order of the Mamlatdar paesed under e. 29 (2) of the Act and, therefore, 
it is from this date that the plaintiff would be entitled to mesne profits. Ihave 
already pointed out that in the instant case, the application of the plaintiff for 
possession under s. 81 read with s. 29 (2) of the Act was dismissed by the Mamlat- 
dar and that order was set aside by the Deputy Collector in appeal and it was the 
Deputy Collector who ordered delivery of possession under s. 29 (2) read with 
s. 78(1) of the Act, It could, therefore, have been argued that inasmuch as the 
order for delivery of possession was passed by the Deputy Collector setting aside 
the order of dismissal of the application by the Mamlatdar under s. 29 (2) read with 
s. 78 (1) of the Act, the possession of the defendant became wrongful from that 
date, that is to say, from June 7, 1958. But the learned counse] Mr. Lalit has 
drawn my attention to the observations made by this Court in the aforesaid deci- 
sion et p. 877. These observations run thus: 


*...No doubt, the difficulty would arise if the Mamlatdar refuses possession in which case 
the landlord has to file an appeal. But then since the terminus a quo is the Mamlatdar’s order, 
the Collector in appeal does nothing but that what the Mamlatdar ought to have done and, in 
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my view, therefore, when an order of Mamlatdar refusing to deliver possession either on appeal 
or revision or a further application to the High Court is made, it must relate back to the date 
of the Mamlatdar’s order refusing to deliver possession, and, that being so, in effect, therefore, 
the order must be deemed to have been made when the Mamlatdar shade his earliest order. 
This view will not create any difficulty even in a case where the Mamlatdar has directed possession 
to be delivered and his order is subsequently revised in appeal or revision, because even there 
also it would be the order the Mamlatdar ought to have made...” 


It is because of these observations of this Court that the learned counsel Mr. Lalit 
has argued that the plaintiff in this, case is entitled to the mesne profits from the 
date of the order of dismissal of the application passed by the Mamlatdar on Au- 
gust 81, 1957. i 

The learned counsel Mr. Kadam, appearing on behalf cf the respondent-defen- 
dant, has, however, argued that in view of the observations of their Lordships of 
the Supreme Court in Chunibhat v. Narayanrao, Venkatesh Narahar v. H. K. Mulla, 
and observations of this Court in Full Bench decisions in Ramchandra Anant v. 
Janardan® and Vasant Hariba v. Jagannath®, the decision in Balkisan v. Tukaram 
cannot be seid to be good law. In this connection, he has also drawn my attention 
to the observations of this Court in Ramchandra Dhondiram Kabre v. Kitkul 
Totaram Attarde’. However, it must be noticed here that the judgment in 
Ramchandra Dhondiram Kabrev. Kitkul Totaram Attarde is not recorded by this 
Court after hearing the parties on both the sides. The Division Bench of this 
Court which disposed of thet appeal has done sosummarily and the observations 
made by this Court in this cage are in the judgment recorded while dismissing the 
appeal summarily. Now, before I proceed to discuss the decisions relied upon by 
the learned counsel Mr. Kadam, I think it would be worthwhile to notice that the 
learned Judge who dooided the case in Balkisan v. Tukaram, and took the view 
that tho possession of a tenant becomes wrongful from the date of the order of the 
Mamlatdar whether the application made by the landlord under s. 81 read with 
gs. 29 (2) cf the Act is granted or dismissed, has observed at p. 877 of the Report 
that “having regard to the terms of sub-sections of section 29, it appears to me 
that what was intended was there should be an order of the Mamlatdar for deli- 
very of possession’. Realising, however, that in oases where the Mamlatdar 
dismisses the application for possession made by the landlord under s. 81 read 
with s. 29 (2) of the Act, there would be no order cf the Mamlatdar for delivery of 
possession, he has tried to get over the difficulty by observing that (p. 877) : 

‘*,..since the terminus a quo is the Mamlatdar’s order, the Collector in appeal does nothing 

but that what the Mamlatdar ought to have done and, ...therefore, when an order of Mamlatdar 
refusing to deliver possession either on appeal or revision or a further application to the High 
Court is made, it must relate back to the date of the Mamlatdar’s order refusing to deliver pos- 
session, and, that being so, in effect, therefore, the order must be deemed to have been made 
when the Mamlatdar made his earlie&t order.” 


With respect, apart from the observations of the Supreme Court and the Full Bench 
decisions of this Court cited by the learned counsel Mr. Kadam, I think it is diff- 
oult to agree with this view. 

Section 29 (2) of the Act, which is relevant here, says that save as otherwise pro- 
vided in sub-s. (34), no landlord shall obtain possession of any land or dwelling 
house held by a tenant except under an order of the Mamlatdar, and for obtaining 
such an order he is required to make an application in the prescribed form. It 
cannot be disputed that obviously in each and every casein which a landlord makes 
an application under g.81 read withs. 29(2) of the Act, the Mamlatdar may not pass 
an order for delivery of possession. In cases in which such an order is passed by 
‘the Mamlatdar,it may be possible to argue that when the order for delivery of pos- 
session is passed by the Mamlatdar, the date of that order is a terminus œ quo for 
ascertaining from which date wrongful possession starts. But when the Mamlat- 


8 [1965] A.I R. S.C. 1457. 7 (1062) First Appeal No. 458 of 1962, 
4 toes} A.LR. S.C. 1085. decided by Patel d Palekar JJ., on 
5 fe 64 Bom. L.R. 685, F.B. October 18, 1962 (Unrep.). 

6 (1968) 71 Bom. L.R. 12, r.n. 
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dar dismisses such an application made by a landlord, and, in appeal by the land- 
lord, the appellate authority or the revising authority passes an order for delivery 
of possession, it is difficult to agree that the order is still the order of the Mamlatdar. 
If the words used in s. 29 (2) of the Act are to be construed literally, then unless in 
every case the Mamlatdar passes an order for delivery of possession, it would not 
be possible to contend that the date of the order of delivery of possession passed 
by the Mamlatdar is the terminus a quo for the purpose of deciding the date from 
which wrongful possession starts. But surely such an interpretation cannot be 
put on s. 29 (2) for the obvious reason that the Mamlatdar, who can pass an order 
for delivery of possession under s. 29 (2) of the Act, has also jurisdiction to dismiss 
the application. I£fthatis so, it would be difficult to hold in euch a case that order 
for delivery of possession passed by the appellate authority or revising authority 
would relate back to the order of the Mamlatdar. The learned Judge who decided 
the case cited above has, therefore, resorted to the theory of “relation back”. But 
his attention was not drawn to the provisions of ss. 78 and 78 of the Act. If these 
sections are read along withe 29 (2), then I think that the position becomes quite 
clear and it is not necessary to resort to the theory of “relation back.” 


Section 78 of the Act provides for execution of orders for restoring possession 
passed by the Mamlatdar, and s. 78 (2) ,which is relevant here, says that an order 
of the Mamlatdar awarding possession or restoring possession shal] be executed 
in the manner provided in s. 21 of the Mamlatdars’ Courts Act, 1906, asifit was the 
decision of the Mamlatdar under the said Act. But s. 78 (2) of the Act also provi- 
des for the execution of the orders of the appellate authority and revising authority, 
inasmuch as it says that such orders shall be executed in the manner provided for 
the execution of the orders of the Mamlatdar under s. 78. One thing, therefore, 
is certain that in a case where the application made by the landlord under s. 81 
read with s. 29 (2) of the Act is dismissed and the appellate authority sets aside 
that order and passes an order for delivery of possession, or the appellate authority 
confirms the order and the revising authority sets it aside, then the order for deli- 
very of possession which is to be executed is not the order of the Mamlatdar but the 
order of the appellate authority or that of the revising authority, as the case may be. 
In other words, for the purpose of execution of the order of the appellate authority 
and revising authority, the order paesed by the Mamlatdar is treated to have merged 
in the order of the appellate euthority or revising authority, as the case may be, 
and is no longer in existence. If that is so, it would not be possible in such cases to 
treat the order of the Mamlatdar as a terminus a quo by resorting to the theory of 
“relation back”. There is also another aspect. It is not only the Mamlatdar who 
is authorised to pass the order for delivery of possession under s. 29 (2) of the Act, 
but such an order can be passed even by the appellate authority if the Mamlatdar 
dismisses the application of the landlord, or by the revising authority viz. the 
Maharashtra Revenue Tribunal, if the appellate authority also refuses to pass the 
order for delivery of possession, because s. 78 (1) which provides for orders in 
appeal or revision says that the Collector in appeal and the Maharashtra Revenue 
Tribunal in appeal under s. 75 and in revision under s. 76 may confirm, modify or 
rescind the order in appeal, or revision or its execution or may pass such other order 
as may seem legal and just in accordance with the provisions of the Act. That 
being 80, ifin an application filed by a landlord under s. 81 read with s. 29 (2) of the 
Act, the Mamlatdar dismisses the application, then the Deupty Collector in appeal 
can order delivery of possession under s. 29 (2) read with s. 78 (1) of the Act. If 
the Deputy Collector also refuses to order delivery of possession and confirms the 
order of the Mamlatdar dismissing such application, the Maharashtra Revenue 
Tribunal as a revising authority can pass an order for delivery of possession under 
s. 29 (2) read with s. 78 (1) of the Act. It is not disputed before me that in such 
oases against the order of the Mamlatdar, appeal to the Collectcr (Deputy Collec- 
tor) is provided under s. 74 and revision to the Maharashtra Revenue Tribunal 
under s.76 of the Act. In my opinion, therefore, when an appellate authority or 
revising authority passes an order for delivery of possession in such cases, it is an 
order passed under s. 29 (2) read with s. 78 (1) of the Act and, therefore, it is still 
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an order under s. 29 (2) of the Aot. There may be cases in which the Mamlatdar 
passes an order for delivery of possession and the tenant goes in appeal to the ap- 
pellate authority, and the appellate authority confirms the order passed by the 
Mamlatdar or the appellate authority may set aside that order and dismisa the 
application and the landlord may approach the revising authority in revision and 
the revising authority may set aside the order of the appellate authority and may 
restore the order passed by the Mamlatdar. Even in such cases, the order which 
would be executable would be the order of the appellate authority or of the revis- 
ing authority, as the case may be, and, therefore, in my opinion. though the ori- 
ginal order for delivery of possession is passed by the Mamlatdar under s. 29 (2) 
of the Act, the ultimate order to be executed being the order of the final authority 
either appellate or revising, the order for delivery of possession under s. 29 (2) 
would be the order of such final authority either appellate or revising and not the 
order of the Mamlatdar, because s. 78 (2) Pi E implies that in all such cases 
the executable order is the order of final authority either appellate or revising. If 
that is So, it is difficult to understand how in such cases the order of the Mamlatdar 
can be treated to be a terminus a quo for the purpose of determining the date 
when wrongful possession starts. It is no doubt true that s. 29 (2) specifically re- 
fers to the word “Mamlatdar”. But that is obviously because s. 29 (2) requires 
such an application to be made to the Mamlatdar and to no other authority. But 
ifs. 78 (1) empowers the appellate authority and also the revising authority to pass 
the order for delivery of possession under s. 29 (2) of the Act, then merely because 
the word “‘Mamlatdar’”’ is used in s. 29(2), it is not possible to hold that, therefore, 
the order of the Mamlatdar should be the terminus a quo. In fact, as I have already 
pointed out, in all such oases, the order passed by the final authority for delivery 
of possession, whether on confirmation of the order passed by the lower authority 
or on setting aside the order poo by the lower authority, would be an order un- 
der s. 29 (2) road with s. 78 (1) of the Aot and, therefore, it would still be an order 
under s. 29 (2) of the Act. It seems to me, therefore, that in an application filed 
by the landlord under s. 81 read with s. 29 (2) of the Act, the terminus a quo 
would be the final order, whether it is passed by the Mamlatdar or by the appellate 
authority or by the revising authority and whether it is passed on confirmation 
or after setting asido the order of the lower authority. 

Now, turning to the decisions relied upon by the learned counsel Mr. Kadam, 
the first such is the decision reported in Venkatesh Narahar v. H. K. Mulla. In 
that case, the appellant was the landlord and respondent No. 1 was the tenant of 
certain lands. Respondent No. 1 defaulted in payment of rent for the years L951- 
52, 1958-54 and 1954-55. On December 8, 1956, the appellant served on respon- 
dent No. 1 three months’ notice in writing under s. 14 (1) (b) of the Act terminating 
the tenancy on the ground of default in payment of rent. On June 24, 1957, the 
appellant filed an application under s. 29 (2) read with s. 14 (1) of the Act for 
possession of the land. The Tahsildar, Bijapur, allowed the application and 
directed possession of the land to be delivered to the appellant. is order was 
effirmed on appeal by the Assistant Commissioner, Bijapur. On revision, the 
Mysore Revenue Appellate Tribunal set aside the order of the first two tribunals 
and dismissed the application. A petition by the appellant under art. 227 of the 
Constitution of India was summarily rejected by the Mysore High Court. The 
appellant then filed an appeal_to the Supreme Court by special leave. While 
deciding the question whether the application was filed within two years’ period 
of limitation prescribed by s. 29(2) of the Act, their Lordships observed thus in 
pare. 5 (p. 1087): 

‘*,,.Between the date of the termination of the tenancy and the date of the order for posses- 
sion under S. 29 (2), the tenant continues to be in lawful possession of the land and is liable to 
pay rent and not mesne profits.” 


These observations clearly show that until an order for delivery of possession is 
passed under s. 29 (2) of the Act, the possession of the tenant is lawful and, there- 
fore, till that order is passed, he is liable to pay rent only. The necessary implica- 
tion being, he is liable to pay mesne profits only from the date of the order under 
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s. 29 (2) of the Act. because his possession becomes wrongful only since that date. 
It is material to note here that in the aforesaid observations, thoir Lordships do not 
confine the date of the order passed under s. 29 (2) of the Aot to the date of the 
order passed by the Mamlatdar under that section. I have already pointed out 
that such an order under s. 29 (2) can be passed even by an appellate authority or 
by the revising authority under s.29(2)read with s.78 (I) of the Act. If that is so, 
in my opinion, there is some force in the argument advanced on behalf of the res- 
pondent that the terminus a quo in such cases would be the order under s. 29(2) of 
the Act, whether it is passed by the appellate authority or by the revising autho- 
rity. The learned counsel Mr. Lalit drew my attention to the first sentence in 
para. 5 at page 1087 which reads thus: 


“In spite of the termination of the tenancy, the landlord has no right to obtain possession 
of the land without an order of the Mamlatdar under S. 29 (2).” 


In my opinion, these observations do not show that their Lordships were contem- 
plating the order of the Mamlatdar under s. 29 (2) of the Aot for pointing out the 
terminus a quo for the lawful possession of a tenant in such cases. It must be re- 
membered that their Lordships were considering the question of limitation under 
s. 29 (2) and, therefore, in the aforesaid observations relied upon by the learned 
counsel Mr. Lalit, they were only referring to s. 29(2) of the Act. I, therefore, do 
not think that these observations support the appellant to show that while making 
the aforesaid observations, their Lordships were laying down the order of the Mam- 
latdar passed under s8. 29 (2) of the Aot as the terminus a quo for the lawful posses- 
sion of a tenant. I am, therefore, inclined to think that the aforesaid observa- 
tions, by which I am respectfully bound, definitely show that the possession of a 
tenant in such cases is lawful till the date of the order passed under s. 29 (2) of the 
Act, whether or not that order is passed by the Mamlatdar or by the Deputy Col- 
lector in appeal or by the Tribunal] in revision. 


The next decision, to which my attention is drawn by the learned counsel for 
the respondent, is Chuntbhat v. Narayanrao. In that case, the appellants were 
tenants against whom orders for ejectment had been passed at the instance of the 
landlord. They contended that in view of a certain amendment of s. 82 of the 
Act, these orders were illegal and had rightly been set aside by the Collector under 
8. 76A of the Aot. The questions, therefore, which aroze in that appeal depended 
on the interpretation of these two sections. While interpreting s. 32 of the Aot 
in para. 19 at p. 1463, their Lordships of the Supreme Court have observed thus : 


“If an application either under S. 29 read with S. 81 or under S. 20 read with S. 14 was 
pending on April 1, 1957, the tenant would become the purchaser on ‘the postponed date,’ that 
is to say, when the application would be finally rejected. But if the application be finally 
allowed, the tenant would not become the purchaser. The expression ‘an application’ in the 
` proviso means not only an application under S. 81 but also an application under S. 29 read with 
section 14,” 


Relying on the words “when the application would be finally rejected. But if 
the application be finally allowed....”’ inthe aforesaid observations, it ig argued that 
in a case where an application is made by a landlord under s. 81 read with s. 29 (?) 
of the Act after terminating the tenancy, the tenant continues to be in lawful 
poe as a tenant till the application of the landlord is finally rejected or is 

nally allowed. In other words, according to the learned counsel, these observa- 
tions do not show that in such a case a tenant would be in lawful possession as a 
tenant only till the date of the order passed by the Mamlatdar under s. 29 (2). The 
learned counsel has also pointed out another observation in support of his argu- 
ment from para. 21 at p. 1465 where the observations are : 

“,..It is true that on July 10, 1957 the other application under S. 20 read with S. 31 was 
pending, and consequently the appellant was still a tenant and had not become the purchaser.” 
These observations also show that in an application filed by a landlord under s, 81 
read with s. 29 (2) of the Act, the tenant continues to be a tenant till the application 
is finally rejected. Thatisso. But the learned counsel Mr. Lalit has argued that 
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these observations are made in connection with the interpretation of s. 82 of the 
Act whioh is a special provision protecting the rights of such tenants who could 
not become the owners on the Tillers’ day, that is to say, on April 1, 1957, because 
of the pending proceedings either under s, 81 read with s. 29 (2) or under 8. 14 read 
with s. 29 (2) of the Act. According to him, therefore, these observations do not 
help the respondent to show that he continued to be a tenant in lawful possession 
even after the date of the order passed by the Mamlatdar. I think that though 
these observations were made by their Lordships while interpreting s. 82 of the 
Act, still it must not be forgotten that they were made with reference to the appli- 
cation under s. 81 read with s. 29 (2) or under s. 14 read with s. 29 (2) of the Act. 
It is quite clear from these observations that in all the applications under s. 81 
read with s. 29(2) of the Aot filed by landlords before April 1, 1957, the 

ossession of a tenant would be lawful till such applications are finally rejected, 

here is nothing to indicate in this decision that whether an application under 
s. 81 read with s. 29(2) of the Act is ultimately granted or rejected, the order 
of the final authority must relate back to the order of the Mamlatdar. In fact, 
if such a position is accepted, the very purpose of s. 82 of the Act which enables a 
tenant to become an owner on the termination of the proceeding under s. 81, would 
be defeated, because in such an event, if the final order of rejection is to relate back 
to the order of the Mamlatdar, with the result that after the passing of the order 
of the Mamlatdar, his possession becomes wrongful, there may be cases in which 
such an order being passed by the Mamlatdar before April 1, 1957, the tenant would 
not be able to claim title under e. 82 on April 1, 1957, he being not a tenant in law- 
ful possession on that day in such cases. It is true that this decision does not in- 
dicate as to what istohappenif theapplication made by a landlord under s. 81 read 
with s. 29 (2) of the Act is finally granted, But the fact cannot be gainsaid that 
in view of the interpretation put on s. 82, at any rate, in cases of such applications 
which are finally rejected, there is no sccpe for the application of the theory of 
“relation baok”. 

Coming to the Full Bench decisions of this Court, the first one relied upon by 
the learned counsel Mr. Kedam is reported in Ramchandra Anant v. Janardan. 
In that case, the landlords after giving notice to their tenant before December 81, 
1956, under s, 81 of the Act terminating his tenancy, subsequently, before March 
81, 1957, made an application for obtaining possession of the land. During the 
pendency of this application, the landlords on July 17, 1958, gave another notice 
to the tenant under s. 14 of the Act terminating his tenancy and on December 11, 
1958, they made an application under s. 29 read with s. 14 of the Act for obtaining 
possession of the lands. The landlords did not belong to the categories mentioned 
in s. 81 (3) of the Act. On the questions (1) whether the landlords” application 
for possession under s. 29 read with s. 14 of the Act was tenable on the ground that 
the landlords, having once terminated the tenancy under f. 81 of the Act, were 
not entitled to terminate the tenancy again on any of the grounds mentioned in 
8,14 of the Act, and (2) whether the landlords’ application under s. 29 read with 
8. 14 of the Act wasnot tenable onthe ground that it was filed after March 81, 1957, 
this Court held that the application for possession made by the landlords under 
s. 29 read with s. 14 of the Act was not untenable merely on the ground that they 
had previously terminated the tenancy by a notice given by them under s, 81 of 
the Aot. The Court also held that the application under s. 14 read with s. 29 (2) 
of the Act was not maintainable, the same being filed after April 1, 1957 the Tillers’ 
day. Mr. Kadem here again bas relied upon the following observations made 
by the Court (p. 641): 

“... Under the ordinary law, if a tenant continues in possession after his tenancy has been 
determined, his possession is protected by law and he cannot be ousted except in due course 
of law, but he has no right to possession after the termination of tenancy. Under the Tenancy 
Act, however, even after hia tenancy has been determined by a notice given by his landlord, 
the tenant has a legal right to continue in possession, until the Mamlatdar has made an order 
for possession being restored to the landlord. During the intervening perlod, the tenant has 
an estate in possession, of which he can only be deprived by an order of the Mamlatdar. A land- 


1972.] SUERYAKANT RAMCHANDRA V. SHIVLINGA (4.C.J.)——Maloankar J. 65 


lord cannot say for certain whether his application for possession based on the termination 
of the tenancy by him will be granted by the Mamlatdar. Consequently, if during the above 
period, i. e. the period between the termination of the tenancy by a notice given by the landlord 
and the disposal of the application for possession made to the Mamlatdar by the landlord, (italica 
are mine), another ground for taking back possession of the land under the provisions of the 
Tenancy Act becomes available to the landlord, there is no reason why he should not be able 
to terminate the tenancy and apply for possession on that ground also.” 


It is necessary to notice that in that case at the time when the landlords gave 
another notice on July 17, 1958 under s. 14 of the Act informing the tenant 
of their decision to terminate the tenancy on the ground of defaults in the 
payment of rent, the Mamlatdar had long ago disposed of the application of 
the landlords under s. 81 read with s. 29 (2) of the Act and appeal was 
pending before the District Deputy Collector. Jt was during the pendency 
of this appeal that the second notice was given by the landlords. The 
learned counsel Mr. Kadam has pointed out from the aforesaid observations that 
according to these observations, the landlord would be entitied to terminate the 
tenancy by giving a second notice if another ground for taking back possession 
under the Act becomes available to him between the termination of the tenanoy 
by the first notice and the disposal «.f the application for possession made to the 
Mamlatdar by bim. In other words, the argument is that for giving secdnd no- 
tice terminating the tenancy, the tenant must be a tenant after the first notice 
terminating the tenancy is given either under s. 81 or under s. 14 read with s. 29 (2) 
of the Act. If, therefore, such a second notice can be given by the landlord be- 
tween the termination of the tenancy by the first notice and the disposal of the 
eppueasen made to the Mamlatdar, the tenant is a tenant in lawful possession after 
the first notice terminating the tenancy is given to him till the disposal cf such 
application made to the Mamlatdar. These observations do not show that the 
order of the Mamlatdar would be a terminus a quo for determining the nature of 
possession. They indicate that the final disposal of the application, whether it 
is by the Mamlatdar or by the appellate authority or by the revising authority, 
would be & terminus a quo. If that is so, the possession of the tenant would be law- 
ful since after the first termination of tenancy till the application made to the Mam- 
latdar under 8. 81 read with e. 29 of the Act is finally disposed of. Tbelearned coun- 
sel Mr. Lalit, has, however, relied upon the first part of the aforesaid observations 
where the learned Chief Justice who delivered the judgment of the Court has said 
that (p. 641) : : 


‘*,,.Under the Tenancy Act, however, even after his tenancy has been determined by a 
notice given by his landlord, the tenant has a legal right io continue in possession, until the 
Mamlatdar has made an order for possession being restored to the landlord. During the inter- 
vening period, the tenant has an estate in possession, of which he can only be deprived by an 
order of the Mamlatdar.” 

It is true that these observations suggest that in such cases the tenant hae a legal 
right to continue in possession until the Mamlatdar has made an order for pcsses- 
sion being restored tothe landlord and the tenant has an estate in possession which 
can only be deprived by an order of the Mamlatdar. But I am inclined to think 
that these observations only reproduce the words of s. 29 (2) of the Act. These 
observations are not intended to lay down that the tenant has a legal right to conti- 
nue in possession only until the date of the order cf the Mamlatdar and not there- 
after, whether or not the application made by the landlord is taken up to the Tri- 
bunal and is finally disposed of by that authority. In fact, the subsequent ob- 
servations, to which I have already made a reference and which are relied upon by 
the learned counsel Mr. Kadam, embody the opinion of the Court regarding the 
nature of possession of the tenant after termination of tenancy till the application 
under s. 81 read with s. 29 (2) of the Act is finally disposed of. In fact, as I have 
already pointed out, in that case second notice was given terminating the tenanoy 
after the date of the order passed by the Mamlatdar and if the interpretation put 
upon these observations by the learned counsel Mr. Lalit is correct, then second 
notice terminating the tenancy under s. 14 would not have been tenable, because 
BLR—. 
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acoording to the interpretation put by the learned counsel, the order of the Mam- 
latdar is a terminus a quo which puts an end to the lawful possession of the tenant 
and his possession thereafter becomes wrongful. It is not the case of the appel- 
lant in this appeal that the terminus a quo in such application for determining the 
nature of possession of the tenant is the order of the Mamlatdar if such an applica- 
tion is granted, and the order of the final authority if such an application is rejected, 
because in this connection the learned counsel Mr. Lalit relied on the observations 
of the learned Judge in Balkisan v. Tukaram at p. 877, which read thus : 

‘<...This view will not create any difficulty even in a case where the Mamlatdar has directed 

possession to be delivered and his order is subsequently revised in appeal or revision, because 
even there also it would be the order the Mamlatdar ought to have made.” 
The appellant’s contention, therefore, is whether an application under s. 81 read 
with s. 29 (2) of the Act is finally rejected or granted, the terminus a quo is the order 
of the Manilatdar on the basis of the theory of “relation back”. The observations 
of the Full Bench decision quoted above appear to me to be in conflict with the 
observations made by the learned Judge in Balkisan v. Tukaram. Iam, therefore, 
of the opinion that the observations in the Full Bench decision in Ramchandra 
Anant v. Janardan support the contention of the respondent that the terminus a 
quo in such cases for determining the nature of possession of the tenant would be 
the final order disposing of the application made under s. 81 read with s. 29 (2) of 
the Aot. 

Anotber Full Bench decision, to which my attention is drawn by the learned 
counsel Mr. Kadam, is Vasant Hartba v. Jagannath. In that case, respondent 
No. 1 who was the landlord of a field gave notice to his tenant on March 18, 1955, 
terminating his tenancy under s. 29 read with s. 84 of the Act, on the ground that 
he bona fide required the land for his personal cultivation. On May 10, 1956, the 
landlord put in his application under $. 84 read with s. 29 of the Act for possession 
of the land and the Mamlatdar on October 8, 1936, ordered that possession should 
be delivered. The landlord took possession on April 21, 1957, and after oultivat- 
ing the land personally for over three years, he sold the Jand to respondent No. 2 
on August 8, 1960, giving him possession on that date. In the meantime the 
tenant having died before the sale-deed was executed, his son, the applicant, filed 
an application on September 26, 1960, under s. 87 read with s. 89 for possession 
on the ground that as the landlord who had acquired the land for his personal cul- 
tivation had ceased to cultivate it personally, the land should be restored to him. 
This application was allowed by the Mamlatdar who awarded possession, but on 
appeal by the landlord the District Deputy Collector and the Maharashtra Revenue 
Tribunal held that the tenant was not entitled to get possession of the land on the 
grounds (1) that as the landlord had taken possession on April 21, 1957, i.e. prior 
to February 9, 1961, when the Amending Act, Mah. IX of 1961, came into force, 
the words ‘or section 84 of this Act ag it stood immediately before the commence- 
ment of the Amending Act of 1956,” in s. 87 (Z) of the Act could not be read retros- 
pectively, (2) that the applicant had no right to apply under s. 87 because he was 
not a tenant, inasmuch as the original tenant being merely a statutory tenant his 
right gua tenant was a personal right which could not be inherited by and passed 
on to the applicant and (8) that respondent No. 2 who was a transferee from the 
landlord was inoluded within the definition of “landlord” and the applicant, there- 
fore, had no right to apply under s. 87 so long as the transferee continued to culti- 
vate the land for the remaining part of 12 years period mentioned in 8. 81 or old 
s. 84. Thir Court held that on the landlord exercising the right to take possession 
for his personal cultivation the tenancy was not terminated but pro tanto suspended 
or held in abeyance and, therefore, the question regarding the retrospective appli- 
cability of the amendments made by Mah. Act IX of 1961 did not arise for consi- 
deration, and the landlord on ceasing to use the land for his personal cultivation 
should forthwith restore the land to the applicant under s. 87. While delivering 
the judgment, the Court has held (p. 28): 

“Thus though s. 84 (or the new s. 31) speaks of termination of tenancy there is in fact no 
immediate termination of tenancy in the sense of the cessation of the relationship of landlord 
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and tenant. Until 12 years of the landlord’s personal cultivation have elapsed the so-called 
termination is merely provisional and conditional. It is conditional upon the landlord con- 
tinuing to make good his representation in the notice and continuing to cultivate personally 
for his bona fide requirements. Till then the landlord is bound to fulfil that condition upon 
which alone he is given the right of possession and cultivation. It is a provisional termination 
because until the expiry of 12 years of such cultivation by the landlord, the tenant’s right to 
be restored to possession on the same terms and conditions continues. Till then though the 
tenant has lost possession his right to take the land back on the same terms and conditions 
survives and to that extent the termination of the tenancy is conditional and provisional.” 


The learned counsel Mr. Kadam has particularly relied upon the following obser- 
vations (p. 28): 

“Thus though s. 84 (or the new s. 81) speaks of termination of tenancy there is in fact no 
immediate termination of tenancy in the sense of the cessation of the relationship of landlord 
and tenant.” 


and again at p. 25 where the learned Chief Justice who delivered the judgment 
has observed thus : 


“If, as we have shown, the true effect of the exercise of the landlord’s right to take his 
tenant’s land for his bona fide need for personal cultivation, is that the tenancy is not terminated 
in the sense that the relationship of landlord and tenant is put an end to, but the true effect 
is only that the tenancy is pro tanto suspended and is capable of revival, then it is completely 
immaterial whether the original application of the landlord was under s. 381 or s. 34, because 
no matter under what section he had applied, upon the landlord ceasing to use the land for the 
purpose specified in his notice, he must forthwith restore the land to the tenant under s. 37.” 


and again he has also drawn my attention to the following observations (p. 24) : 


“,..Referring to the right of the landlord to terminate the tenancy on the ground that the 
landlord requires the land for personal cultivation the Division Bench in Rajaram’s case? des- 
cribed it by saying ‘... it was not absolute termination of the tenancy.’ and that ‘the tenancy 
is terminated provisionally’. In Godavaribai’s case®, the Division Bench described the termi- 
nation by saying ‘the determination ... can in one sense be described as a suspension of the 
tenant's rights.’ In both cases however this Court held that the tenancy can be revived, in other 
words, that it is never completely put an end to.” 


Relying on these observations, the learned counsel Mr. Kadam has argued that 
therefore the order of the Mamlatdar on an application under s. 81 read with s. 29 
(2) of the Act cannot be treated to be a terminus a quo. It is no doubt true that in 
Vasant Hariba v. Jagannath, this Court was considering the case under s. 87 read 
with s. 89 of the Act and it is possible to say that for the purposes of those sections 
this Court held that the tenancy is to be treated to have been suspended and not 
completely put anend to. But nevertheless, one thing is certain that in an appli- 
cation under s. 81 read with s. 29 (2) of the Act, the order of the Mamlatdar cannot 
be the terminus a quo for the purpose of ascertaining the nature of possession. The 
tenant’s possession would continue to be lawful in such cases even after the order 
passed by the Mamlatdar under s. 29 (2) of the Aot. 


Lastly, my attention is drawn by the learned counsel Mr. Kadam to the judg- 
ment of the Division Bench of this Court in Ramcdandra Dhondiram Kabri v. 
Kitkul Totaram Atiurdi which was summarily dismissed on Ootober 18, 1962. 
The learned Judge, who delivered the judgment in Balkisan v. Tukaram, cited 
above, was a party to this judgment and in fact the judgment summarily dismis- 
sing the appeal was delivered by him. In that case also, the suit was for 
mesne profits. The property in respect of which mesne profits were claimed was 
an agricultural land in which the Act applied. The Court observed : 


“The ordinary rule, therefore, that the defendant or judgment-debtor becomes a trespasser 
from the date of suit does not apply to such a case. The plaintiff, therefore, would be entitled 


8 Rajaram Sakharam Patil v. Ganpati (Unrep.). 
Shripati Kadam, (1957): Special Civil 9 Godavaribat Jayaram v. Kashiram, 
Application No. 2189 of 1957, decided by (1955) 57 Bom. L. R. lili. 
Dixit and Badkes JJ., on November 22, 1957 
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to mesne profits from 8rd September 1958, only, when the final judgment of the Tribunal was 
made, since it is the judgment that terminates the tenancy under the Tenancy Act.” 


It is true that this was the judgment delivered while summarily dismissing the 
appeal and, therefore. the Court had no advantage of hearing the other side. Even 
then the observations made by the Division Bench of this Court in that judgment, 
which I have quoted above, are certainly entitled to Weight and these observations 
are quite consistent with the view which I have discussed above. 


I am, therefore, of the opinion that the view expressed by the learned Judge in 
Balkisan v. Tukaram, is not consistent with the observations of the Supreme Court 
and the Full Bench decisions of this Court quoted above. The correct view con- 
sistent with the observations of the Supreme Court and this Court in Full Bench 
decisions cited above would be that if an application under g. 31 read with s. 29 (2) 
of the Act is filed by a landlord after terminating the tenanoy, the possession of the 
tenant becomes wrengful and the landlord becomes entitled to mesne profits from 
the date of the final disposal of such application under s. 29 (2), whether the dispo- 
salis by the Mamlatdar under s. 29 (2) or by the ap te authority or by the 
revising authority under 8. 78 (1) read with s. 29 (2) of the Act. 


It is not necessary for me to go into the question in this case whether this terms- 
nus a quo can be further taken upto the order of the High Court in case the final 
order of the Tribunal is challenged under art. 227 of the Constitution of India, 
because in the instant case we have no material on the record to show whether @ 
Special Civil Application filed in this Court under art. 227 of the Constitution of 
India was dismissed summarily or was disposed of after hearing the parties on 
both the sides. It is not disputed before me that if such an application is 
summarily dismissed, the order of the Tribunal would be the final order. 


I have already pointed out that in the instant case the Tribunal disposed of the 
application of the landlord on Ootober 14, 1960 and the landlord-plaintiff obtained 
possession on January 21, 1962. Jn the view I have taken, therefore, he would 
be entitled to the mesne profits for 1960-61 and part of the year 1961-62. Unfor- 
tunately, neither the trial Court nor the first appellate Court has recorded a finding 
on the quantum of mesne profits which the plaintiff may be entitled to every year 
in case he succeeds. According to the plaintiff-appellant, he is entitled to the 
mesne profits at a rate of Rs. 400 per year, in support of which claim he has exa- 
mined himself, while the defendant-respondent has said in his evidence that the 
plaintiff would be entitled to only Rs. 180 per year. I was considering at one stage 
whether the suit should be remanded back to the lower Court for recording a find- 
ing. But considering the fact that ultimately the plaintiff would be entitled to 
mesne profits only for a year and half, I do not think that any useful purpose would 
be served remanding the suit for that purpose only. Moreover, whatever the par- 
ties on both the.sides want to say on the question of quantum of mesne profits, 
has already been said by them in their evidence. Likewise, whatever evidence 
they wanted to produce in support of their respective cases has already been pro- 
duced by them. I have, therefore, come to the conclusion that instead of remanding 
the suit to the trial Court and asking for the parties to have another round of liti- 
gation, it would be better to consider the evidence here and arrive at the rate of 
quantum of mesne prefits on the basis of the evidence on the record. It appears 
from the evidence that the land in dispute is 5 acres and 17 1/2 gunthas and it grows 
jowar. ‘tis assessed at Rs. 6-11-0. The annual rent for the land is Rs. 51. Ao- 
cording to the plaintiff, the whole of the land yields 15 to 20 bags of jowar and 
8000 bundles of fodder. The rate of jowar is Rs. 40 per bag and that of fodder 
Rs. 200 per 1000. He has, therefore, claimed Re. 400 per year for half of the land 
which is now in dispute. In his crose-examination, the defendant put his case 
only and obtained a denial. The defendant, on the other hand, said in his evi- 
dence that the whole of the land yields 8 bags of jowar and 1200 bundles of fodder. 
Tn his cross-examination, the plaintiff has not even put hie case to him. He was 
cross-examined only regarding the rate of jowar and a reply was that the rate was 
Rs. 80 to Rs. 40 per bag. Considering this evidence and the assessment of the land 
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and rent, I think that Rs. 800 would be the annual profits of the land. Admitvedly, 
the plaintiff has received rent both for the years 1960-61 and 1961-62. However, 
he would be entitled to the profits at Rs. 800 for the year 1960-61 and Rs. 150 
for the year 1961-62. Deducving Rr. 100 on acccunt of the rent for che years 
1960-61 and 1961-62, the plaintiff would be entiuled to Rs. 850. The plaintiff, 
therefore, would be entitled to a decree on account of mesne profits for Rs. 850. 


The result, therefore, ig that the appeal is partially allowed. The decreo passed 
by the trial Court as confirmed by the lower appellate Court is hereby set aside, 
and the following decree is passed : i 


The defendant do pay Rs. 850 to the plaintiff on account of mesne profits with 
future interest at 4 per cent, per annum from the date of the suit till realisation 
and proportionate costs throughout. 

Appeal partly alowed. 


‘ 


Before Mr. Justice Vaidya 
KONDAJI PUNDALIK LONARE v. JATWANTABAI BALU POTE*. 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 29, 81, 32, 37, 39-—~ 
Application for possession of land for personal cultivation decided in favour of landlord before 
Tillers’ Day—Tenant remaining in possession after Tillers’ Day— Landlord not recovering 
possession and not cultivating land till proceedings started under s, 382G.—Whether tenant 
entitled to purchase land. 


The landlord after terminating the tenancy of his tenant filed an application under s. 29 
read with s. 84 (asit stood before its amendment) for possession of land for inter alia personal 
~ cultivation. This application was decided by the Mamlatdar in favour of the landlord 
before the Tillers’ day i.e. April 1, 1957. An appeal by the tenant to the Deputy District 
Collector was dismissed on July 28, 1957. The possession of the land remained with the 
tenant and in proceedings under s. 82G of the Act it was held that the tenant was entitled 
to purchase the land as he was a lawful tenant on April 1, 1957. It was contended by the 
landlord that even though he didnot actually recover possession of the land and cultivate 
theland till the proceedings under s. 82G, the tenant was not entitled to purchase the land 
os an order was passed against him terminating his tenancy :-—~ 
Held, that the mere fact that an order was passed under 8.84 or 31 will not efface the sta~- 
tutory tenancy of the tenant which continued to be recognised under ss. 37 and 89 of the 
Act, and ` 
that as the landlord had not taken possession of the land for personal cultivation, the 
restriction under 3,32 did not apply and the tenant became owner of the land. 
Vasant Hariba v. Jagannath}, referred to. 


One Devidas (respondent No. 2) wbo was the owner of certain lands in Sinnar 
Village in Sinnar Taluka, after terminating the tenancy of his tenant Kondaji 
{respondent No. 1) filed an application before the Mamlatdar under s. 29 read 
with s. 81 of the Bombay Tenancy and Agricultrual Lands Act, 1948, for posses- 
sion of the lands on the grounds that respondent No. 1 had committed default in 
payment of rent and that he required the lands for personal cultivation. The 
Mamlatdar on July 9, 1956 decided the application in favour of respondent No. 2 
and on appeal by respondent No. 1 the District Deputy Collector dismissed the 
appeal on July 28,1957. The possession of the lands was, however, not taken by 
respondent No. 2. 

In a civil euit filed by respondent No. 1 against respondent No. 2 for certain sums 
of money due from the latter, the lands were attached and put to auction. One 
Jaiwantabai purchased these lands at the auction and obtained a sale certificate 
on November 16,1961. As possession of the Jands was still with respondent No. 1, 
the Agrioultural Lands Tribunal started proceedings under s. 82G and by its order 
dated January 31, 1966 held that respondent No. 1 was the lawful tenant on April 


“Decided, April 18, 1972. Special Civil 1 (1968) 71 Bom. L.R, 12, F.B. 
Application No. 858 of 1968. 
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1, 1957 and he was, therefore, entitled to purchase the.lands. On appeal by the 
heirs of Jaiwantabai, who had died in the meantime, the Special Deputy Collector 
allowed the appeal holding that respondent No. 1 was not a tenant of the lands 
and he was not entitled to purchase the lands either under s. 32G or under s. 820 
read with s. 82G of the Act. The Maharashtra Revenue Tribunal confirmed the 
order passed by the Special Deputy Collector. 


Respondent No. 1 applied in revision to the High Court. 


M. G. Chaudhari, for the petitioner. 
M. V. Salt, for ss ‘atoms Nos. 1 (1) to 1 (6). 
W. Z. Kankaria, for respondent No. 2. 


Varpya J. This petition under art. 227 of the Constitution of India raises a 
rather interesting question of interpretation of s. 82 read with ss. 87 and 89 of the 
Bombay Tenancy and Agricultural Lands Act, 1948. N 

The relevant facts are as follows: The petitioner was a tenant of the lands in 
dispute namely survey Nos. 804/1 to 8, 808/8-9 and 808/10-11 situated in village 
Sinnar, Taluka Sinnar. He was cultivating the lands on the tillers’ day i.e. on 
April 1, 1957. He continued to cultivate the lands till 1968 when proceedings 
under s. 82-G were suo motu instituted by the Additional Mamlatdar and Agricul- 
tural Lands Tribunal, Sinnar. On the date of hearing, the tenant was absent. 
An order was passed on Oclober 28, 1968, declaring the statutory purchase of the 
tenant to be ineffective. Upon a review application the case was heard afresh, 
after giving notices to the landlord Devidas Balaji Shimpi and one Jaiwantabai 
Balu who died during the pendency of the proceedings and whose heirs therefore 
were brought on record, 

At the hearing before the Agricultural Lands. Tribunal the landlord supported 
the tenant-petitioner and admitted that he received rent upto 1959-60 and pro- 
duced the receipt of Rs. 125. The proceedings were, however, resisted cn behalf 
of the minor heirs of Jaiwantabai. They contended that the tenancy of the peti- 
tioner was terminated as the landlord had filed an application under s, 29 read with 
8. 84 as it stood before its amendment by Act 18 of 1956 and also under s. 14 for 
personal cultivation and on the ground of defaults respectively. An order wag 
passed by the Mamlatdar in those proceedings on July 9, 1956 rejecting the request 
of the landlord for possession on the ground of non-payment of rent but he granted 
his application on the ground that he bona fide required the land for personal oul- 
tivation. The tenant’s appeal before the District Deputy Collector was dismissed 
on July 28, 1957, 

It was therefore contended on behalf of minor legal representatives of Jaiwanta- 
bai that even though the landlord did not actually recover possession of the land 
and cultivate the land till the procéedings were started under s. 82G in 1968, the 
tenant was not entitled to purchase the land az an order was passed against him 
terminating his tenancy. The said Jaiwantabai claimed to be the auction purchaser 
who purchased the land in an auction held in execution of the decree obtained by 
the tenant against the landlord. It was also argued that the landlord was ool- 
luding with the tenant to defeat the right of Jaiwantabai, the auction purchaser, 
by falsely stating that the tenant continued to be in possession even though an 
order was passed against him in proceedings under s. 81 read with s. 29. The 
learned Additional Mamlatdar by his order dated January 81, 1966 overruled all 
these contentions as he found the petitioner to be in actual possession of the land 
notwithstanding the order of the Mamlatdar in favour of the landlord which re- 
mained on paper only and, therefore, declared that the petitioner was entitled to 
purchase all the suit lands. i 

Feeling aggrieved by the said decision, the heirs of Jaiwantabai who are res- 
pone Nos. 1(1) to 1(6) in the above petition, carried an appeal before the 

pecial Deputy Collector Tenancy Appeals, Nasik. The Deputy Collector set 
aside the decision of the Mamlatdar holding that the tenancy of the petitioner 
having been terminated and an order for possession having been passed by the 
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Mamlatdar of Sinnar prior to April 1, 1957, the petitioner cannot claim to be 
cultivating the lands as a tenant on the tillers’ day, observing as follows : 


“It is admitted that the tenancy was terminated and even the order for possession of the 
lands to the original landlord was passed by the Mamlatdar of Sinnar before 1-4-1957. The 
respondent No. 1 had, therefore, ceased to be the tenant on 1-4-57. The fact that the possession 
continued to remain with him would not give the right of a tenant. As urged by the learned 
pleader for the appellants the order for possession was to be got executed by the Mamlatdar of 
Sinnar even without application from the landlord and the respondent No.1 cannot take advantage 
of this failure. The respondent No.1 cannot, therefore, be deemed to be a tenant on 1-4-57 within 
the meaning of section 4 of the B.T. and A.L. Act, 1948. The conduct of the respondent No. 1 
himself after the decision of the case against him by the Mamlatdar of Sinnar is also material. 
It was he who got the suit lands attached for amounts which he had to recover from the res- 
pondent No.2, If he had really been a tenant he would not have taken this action as he knew that 
the Tenancy Act gave him right to purchase the land ifhe was considered to be a lawful tenant on 
1-4-1957. I also do not think that the rent receipt passed by the original landlord on 8-11-58 
(Ex. 8-A) deserves any consideration. It seems that this receipt has been passed only with a 
view to jeopardise the interests of the appellants, The respondents Nos,1 and 2 seem to have 
made a common cause to the detriment of the appellants. Even ifitis held that the rent 
receipt is valid, then alsoit will be a case of new tenancy created after 1-4-1957. It is not the 
contention of the respondent No. 1 that he had exercised his right under section 82-0 and 
therefore even on this ground he is not entitled to purchase the suit lands.” 


The said decision of the Deputy Collector was challenged in a revision applica- 
tion filed by the petitioner before the Maharashtra Revenue Tribunal. The Re- 
venue Tribunal by its judgment dated September 5, 1967, confirmed the decision 
of the Deputy Collector. The decisions of the Deputy Collector and the Revenue 
Tribunal are challenged in the above special civil application filed under art. 227 
of the Constitution of India, on the ground that the said authorities grossly mis- 
construed the provisions of ss. 82, 87 and 39 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948. 

The effect of the said sections was considered by the Full Bench of this Court 
in Vasant Hariba v. Jagannath}, and at p. 25, it is laid down: 


“«.. Lf, as we have shown, the true effect of the exercise of the landlord’s right to take his 
tenant’s land for his bona fide need for personal cultivation, is that the tenancy is not terminated 
in the sense thatthe relationship of landlord and tenant is put an end to, but the true effect is 
only that the tenancy is pro tanto suspended and is capable of revival, then it is completely im- 
material whether the original application of the landlord was under 3.81 or 8,84, because no matter 
under what section he had applied, upon the landlord ceasing to use the land for the purpose 
specified in his notice, he must forthwith restore tHe land to the tenant under s, 87.” 


It is further laid down at p. 80, 

‘*,.. The right which a landlord has to take back the land for personal cultivation unders. 84 
(or the new s.81) is a personal right and if one may use the expression, is subject to the conditions 
of defeasance mentioned in 8.87. These conditions require that the landlord, who has obtained 
possession on grounds stated in his notice under 8.84, must commence using the land for any of 
the purposes specified in the notice within one year of his obtaining possession and must continue 
to use it for the said purpose for 12 years, and if default is made in complying with either of the: 
conditions the landlord has to restore possession of the land to the tenant.” ; 


Therefore, the assumption made by the Deputy Collector and the Revenue Tri- 
bunal that the tenancy of the petitioner had come to an end is contrary to the de- 
cision of the Full Bench which laid down that the tenancy is only suspended and 
held in abeyance during the time the landlord actually cultivated the land. It 
may be that the contractual or statutory tenancy was terminated in accordance 
with the statute but that termination had not the effect of completely extinguish- 
ing the tenanoy or putting an end to the relationship of landlord and tenant for 
all purposes. The tenancy was capable of automatic revival the moment the 
landlord failed to comply with the conditions under s. 87; and if the tenant was not 
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restored possession of the land the tenant could make an application for restora- 
tion of possession under s. 89 as a tenant. The statute conferred all these rights 
on the tenants and the mere fact that an order was passed under s. 84 or s. 81 would 
not efface the statutory tenancy which continued to be recognised by the Bombay 
Tenancy and Agricultural Lands Aot. under ss. 87 and 89, as interpreted by the 
Full Bench of this Court. The view taken by the Revenue Tribunal and the Deputy 
Collector that the petitioner was not cultivating the land as a tenant because of 
an order passed prior to April 1, 1957 is contrary to the view of the Full Bench and 
hence the decision of the Deputy Collector and the Revenue Tribunal must be held 
to be illegal. i 

Mr. Sali, the learned counsel for respondents Nos. 1 (1) to 1 (6) however, stre- 
nuously urged firstly, that as there was no period of limitation for execution of the 
order of the Mamlatdar which was confirmed in appeal by the Deputy Collector 
in proceedings under s. 84, it was open to the landlord to obtain possession from 
the Mamlatdar or for the Mamlatdar to restore possession of the land to the land- 
lord at any time even now, and that the mere fact of the tenant continuing to cul- 
tivate the land would uot confer on him a statutory revival of his tenancy unless 
he made an application under s. 89 and the landlord had failed to cultivate the 
land after taking possession under s. 87. Tn other words, Mr. Sali submitted that 
the tenant could not revive his tenancy except by making an application under 
s. 89 and he could not make an application under s. 89 unless the landlord failed 
to fulfil the conditions of s. 87. He argued that as the landlord had never taken 

asession of the land it could not be contended that he had not fulfilled the con- 

itions of s.87. He also submitted that in any event the proceedings under s. 82G 
wero misconceived in the facts and circumstances of the case, beosuse the tenant 
could not become a statutory purchaser in a case where an order was passed in 
favour of the landlord under 8. 84 read with s. 29 irrespective of whether the land- 
lord obtained possession of the land or not. 

Although the submissions of Mr. Sali are plausible they must be rejected as 
without any merit having regard to the scheme of the provisions of the Bombay 
Tenancy and Agricultural Lands Act relating to the tillers’ day and the intention 
of the Legislature to confer on that day the statutory ownership of the land on the 
tillers. The entire scheme of the provision has been considered again and again 
in several decisions and it is unnecessary to repeat the provisions, from s. 81 to 
s. 82R. It is enough to say that subject to certain conditions mentioned in 
8s. 82 to 82R, the Legislature intended to confer the right of ownership on all tenants 
who were actually cultivating the lands on April 1, 1957. One of these conditions 
was that if a landlord had applied for possession on the ground of personal cultiva- 
tion or on the ome of defaults tHe tillers’ day was postponed till his applica- 
tion was rejected. If that condition did not apply the tenant would become the 
owner on April 1, 1957. Another condition was that if the landlord applied for 
possession for personal cultivation and obtained the land for personal cultivation 
and failed to cultivate the land he was bound to restore the land to the tenant un- 
der s. 87. If he failed to restore the land the tenant could make an application 
under s. 89. The effect of these provisions as stated above, was considered by 
the Full Bench which laid down that even where the landlord applied for posses- 
sion for personal cultivation till he fulfilled the conditions laid down under s. 87, 
the tenancy was merely suspended or was held in abeyance. The tenancy was 
not extinguished. i 

In other words the tenant continued to bo a tenant for all purposes of the Bom- 

„Spay Tenanoy and Agricultural Lands Aot, including the provisions of s. 82. Un- 
x pe there was some other condition which prevented him from becoming the owner 
S i from the tillers’ day he would continue to become the owner as from April 
1, 1957. The argument of Mr. Sali that he would not become the owner under any 
provisions of the Act is against the plain terme of s. 82 (1) which lays down that 
subject to the other provisions of s. 82 and the provisions of the next succeeding 
sections, every tenant shall on the first day of April 1957 be deemed to have pur- 
chased from his landlord free of all encumbrances subsisting thereon on the said 
í 


- 
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day, the land held by the tenant. There is no provision which takes away this 
right of the tenant, except 8. 82 in respect of matters in whioh the landlord applied 
for possession and obtained the order for possession. Even there, if the landlord 
never takes possession of the land, for personal cultivation the restrictions under 
8, 82 would have no application, and the tenant would become the owner of the land. 
Once the tenant becomes the owner of the land even when an order for posreesion 
might have been passed against the tenant under s. 81, when he was a tenant, the 
order would cease to be executable against him as he had ceased to be a tenant. 
That, in my judgment, is the plain scheme of s. 32 (1) and the other provisions of 
the Act relating to the statutory purchse of Jand by the tenants on the tillers’ day. - 
Henoe, all the arguments of Mr. Sali on this point must be rejected. 

Secondly, it was urged by Mr. Sali that having regard to the facts and ciroum- 
stances of the present case it would be inequitable to interfere with the decision of 
the Revenue Tribunal and the Deputy Collector. He submitted that the land- 
lord and the tenant had colluded against Jaiwantabai, the auction purchaser to 
defeat her rights. It is difficult to appreciate this argument because what she 
purchased was the right, title and interest of the landlord. Even if the tenant 
becomes the purchaser the tenant would be liable to pay the purchase price fixed 
under the Bombay Tenancy and Agricultural Lands Act. It is well established 
that equity must follow law. If the provisions of the Bombay Tenancy and 

icultural Lands Act, confer statutory ownership on tenants because they were 
cultivating the lands, that legal provision cannot be defeated by invoking general 
principles of equity. 

In the result, the petition must be allowed. The decision of the Revenue Tri- 
bunal dated September 5, 1967 and the order of the Deputy Collector dated July 
18, 1966 are quashed. The order passed by the Additional Mamlatdar and the 
Agrioultural Lands Tribunal on January 81, 1966 is restored, and the case is re- 
mitted to the Mamlatdar for taking further proceedings under £. 82G for fixing the 
price of the lands and for disposing of the case in accordance with law. Rule made 
absolute. No order as to costs. Rule made absolute. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai and Mr. Justice V. S. Deshpande. 
LALIT GOPAL BERRY v. M. V. HIRWAY.* 

Industrial dispute—Contract of employment wrongfully broken by employzr—Whether employee 
entitled to arrears of salary —Liability of employer whether reduced if employee during wrong- 
ful dismissal gainfully employed clsenhere—Burden of proof whsther employee so employed 
—Diseretion exercised in granting reinstatement horo io be exercised and whether High Court 
can interfere with such exercise of discretion. 

Where a contract of employment is wrongfully broken by the employer, the employee is 
entitled to payment of arrears of salary on the footing that the contract of employment had 
continued in existence. Insucha situation whatever the employee has earned during the 
period for which he was not effectively maintained in service must be accounted for by him 
and to that extent the liability of the employer must diminish. 

The question whether an employee has been gainfully employed during the relevant 
period must ordinarily be raised and agitated not by the employce but by the employer in 
the proceedings before the Industrial Tribunal and/or Labour Court. 

The discretion in granting relief of reinstatement in service has to be excrcised judiciously 
by the Industrial Tribunal and the question of relief of reinstatement by it in that light is 
liable to be reconsidered and investigated by the Tigh Court in its jurisdiction under art. 
226 of the Constitution of India. 

Hindustan Steels Lid. v. A. K. Roy! and Malik Dairy Farms v. Its Workers’ Union’, 
referred to. 


“Dectded, April 14, 1972. Appeal No. 61 1 [1970] ALR. S.C. 1401. 
Sf R in Miscellaneous Petition No. 904 of, 2 [1968] 2L.L.J. 528 
1969. 
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THE facts are stated in the judgment. 


P. B. Sawant with N. B. Shetye, for the appellant. 
Respondent No. 1 in person. 


K. K. Desar J. This is an appeal on behalf of the origninal petitioner from the 
judgment and order made by Kantawala, J., on March 18, 1971, dismissing the 
Miscellaneous Petition No. 904 of 1969 with costs. 


Respondent No. 1 joined service of the appellant who carried on business as 
proprietor of Asian Photos at Nanabhai Lane, Bombay, sometime in 1958. He 
was discharged from service on October 8, 1967. His case was that his discharge 
from service was wrongful. He accordingly recorded the relevant facts in his 
correspondence addressed, snter alia, to the Officer in charge of the Shops and 
Establishments Office and Labour Commissioner’s office. He claimed reinstate- 
ment with back wages. The conciliation proceedings failed and the Conciliation 
Officer made normal failure report. By reference dated April 80, 1968, the de- 
mand. of respondent No. 1 for reinstatement with full back wages was referred to 
the Labour Court. The parties appeared personally before the Labour Court and 
by the award dated September 19, 1969, the Labour Court, upon appreciation of 
the evidence on record, held that respondent No. 1 had not abandoned and relin- 
quished the service and the case made by the appellant to that effect was incorrect. 
The finding made was that respondent No. 1 was removed from service without 
assigning any reason and without holding any inquiry. The correspondence disclosed 
that the relations between respondent No. 1 and the appellant were not cordial. 
That was the result of a dispute raised by respondent No. 1 for payment of bonus 
and about leave that should be granted. The appellant was guilty of unfair labour 
practice. In connection with the demand for back wages, the finding was that 
respondent No. 1 had remained unemployed from the date of his discharge from 
service and that fact had not been rebutted by cross-examination or other evidence. 
He, therefore, granted full back wages with salary for the month of September 1967. 


In the Miscellaneous Petition No. 904 of 1969 the above award was challenged 
under art. 226 of the Constitution. The contentions advanced by Mr. Shetye 
for the appellant before the learned single Judge were as follows :— The Labour 
Court had acted in excess of jurisdiction in directing reinstatement of respondent 
No. 1 in service with full back wages. The submission was that in view of the strain- 
ed relationship between the parties, the Labour Court should have in its discre- 
tion refused to grant reinstatement in service and in any event should not have 
directed payment of full back wages. This submission was developed by argu- 
ing that respondent No. 1 had not led evidence to show that he had made efforts 
to secure employment unsuccessfully during the period between the date of the 
award and the date of his discharge from service. These contentions were negativ- 
ed and the findings made by the learned single Judge were as follows :— Res- 
pondent No. 1 had been removed from service without any reason whatsoever and 
this was a case of victimisation, for the demand made for bonus and the conduct 
of the appellant had been rightly described by the Labour Court as involving un- 
fair labour practice. As regards the question of reinstatement, the learned Judge 
read the observations of the Supreme Court in the case of Hindustan Steels Lid. v. 
A. K. Roy.1 In applying the principles contained in the above authority, the 
learned Judge noticed that it had been observed by the Labour Court that the 
relationship between the parties had become strained. The learned Judge, how- 
ever, found that the reinstatement of respondent No. 1 was correctly ordered. In 
_ that connection, the learned Judge held that in the written statement of defence 
the appellant had not pleaded that the continuance of respondent No. 1 in service 
was hazardous or prejudicial to the interest of the appellant and/or was injurious 
to his business. In fact, before the Conciliation Officer the appellant had expressed 
willingness to reinstate respondent No. Ì in service and the only dispute which 
had continued to subsist at that stage between the parties related to the payment 
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of baok wages. The learned Judge accordingly pointed out that the conduct of 
the appellant before the Conciliation Officer proved that in the opinion of the ap- 
pellant himself there was no harm or harassment in continuing respondent No. 1 
in service. The observation that the relations between the parties were strained 
was only in connection with the attitude of the appellant in respect of the claim 
made by respondent No. 1 for bonus and in connection with leave. This was en- 
tirely insufficient to reject the olaim for reinstatement. As regards the question 
of back wages granted by the Labour Court, the learned Judge held that respon- 
dent No. 1 had‘‘as stated by him continued to try for his employment and in spite 
of his efforts the petitioner refused to do so”. The learned Judge, therefore, held 
that the Labour Court had justifiably granted back wages and rejected the petition. 


The contentions made before the learned Judge are repeated before us by Mr. 
Sawant for the appellant. His main and substantial contention was that the 
learned Judge had failed to notice that respondent No. 1 had not proved by leading 
evidence that during the relevant period his efforta to get employment had failed. 
This failure, in the submission of Mr. Sawant, was sufficient for a finding that res- 
pondent No. 1 was not entitled to payment of any back wages at all. In his sub- 
mission, back wages amounted to damages and it was in law obligatory on respon- 
dent No. 1 to make efforts to gain employment and to prove before the Labour 
Court that in spite of such efforts he had failed to get employment. In that event 
only back wages could be granted. He also submitted that having regard to the 
finding of the Labour Court that the relations between the parties were strained the 
learned Judge should have held that the award for reinstatement was incorrect, 
For these reasons, he submitted that the award should be set aside. 


In support of his above submissions, he relied upon the observations of the Divi- 
sion Bench of this Court in the case of Malik Dairy Farms v. Its Workers’ Union?, 
where in setting aside an ex parte award made in favour of an employee the Division 
Bench, in the absence of the employee before this Court, accepted the contention 
made on behalf of the employer that a servant who sued his employer for wrongful 
dismissal must show that he had made efforts to minimise his losses. Now, it 
requires to be noticed that the award which the Division Bench was considering 
was ex parte award made in the absence of the employer. The Division Bench was 
disposing of the case before it ex parte in the absence of the employee. The Divi- 
sion Bench was not prepared to lay down finally any proposition as appears from 
the phrase ‘“‘as at present advised” that is used by the Division Bench while accept- 
ing the above-mentioned proposition as a proposition with which the Division Bench 
was inclined to agree. The only result of the decision of the Division Bench in 
that case was that the ex parte award made by the Labour Court was set aside with 
a direction that an opportunity should be given to the employee and the union of 
the workmen to show that the employee had made necessary efforts to find gainful 
employment during the period of dismissal and was unable to get it. In this very 
connection, one cannot forget that in the case of Hindustan Steels Lid. v. A. K. Roy 
it is observed that the relief of reinstatement in service was discretionary and not 
compulsory and “‘if the circumstances of a particular case are unusual or excep- 
tional so as to make reinstatement inexpedient or improper”, the relief may be 
refused by the Tribunal concerned. The discretion in granting relief of reinstate- 
ment was liable to be exercised judiciously and the question of relief of reinstate- 
ment granted by an Industrial Tribunal was in that light liable to be reconsidered 
and investigated by the High Court in its jurisdiction under art. 226. The question 
accordingly in the present case is as to whether in confirming the award made by 
the Labour Court Kantawala, J., has failed to act in accordance with the above 
principles. On the question of the reinstatement ordered by th@Labour Court 
every relevant factor has been noticed by Kantawala, J., as already stated above 
in reciting the findings made by the learnedJudge. The circumstances as found 
by the learned Judge are established on the record of the proceedings before the 
Labour Court. Having regard to the existence of those circumstances, every 
argument made by Mr. Sawant for a finding that the order of reinstatement was 
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incorrect must fail. The finding made in that connection by the learned Judge 
is accordingly confirmed. 

On the question of back wages, one cannot forget that having regard to the facts 
in the present case the contract of employment of respondent, No. 1 has been rightly 
held to be wrongfully attempted to be broken by the appellant. The breach at- 
tempted to be committed by the appellant was liable to be completely set off and 
remedied, so that respondent No. 1 would not suffer any monetary damages in 
consequence of the breach attempted to be committed by the appellant. The 
consequence of the above discussion is that respondent No. 1 was entitled to pay- 
ment of all and singular amounts of his arrears of salary on the footing that the con- 
tract of employment had continued in existence. Now, itis true that even in such 
situations the employee cannot be permitted to have double advantage and to 
make excessive gains by relying upon wrongful conduct of his employer. What- 
ever he earned during the period for which he was effectively not maintained in 
service must be accounted for by him and to that extent the liability of the emplo- 
yer must diminish. This is direct result of the provisions in labour legislation 
entitling an Industrial Tribunal and/or Labour Court to grant relief of reinstate- 
ment with back wages. The question whether an employee had been gainfully 
employed during the relevant period must ordinarily be raised and agitated not 
by the employee but by the employer in the proceedings before the Industrial 
Tribunal and/or the Labour Court. It cannot be expected of an unlearned and a 
simple workman that he should remember to lead evidence to prove before such 
Tribunals about the facts of efforts made by him during the relevant period for 
procuring employment. In the present case, to succeed in his arguments, the 
appellant was bound to tender before the learned single Judge the record of evi- 
dence led by the parties on this question. The award of the Labour Court appears 
to us to be on the footing that there was sufficient evidence to show that in spite 
of the efforts made by him respondent No. 1 had remained unemployed during the 
relevant period. That is the finding of the learned single Judge. In connection 
with this question, the appellant must fail, because an effort to bring relevant 
evidence recorded by the Labour Court on the record of the Miscellaneous Petition 
on the Orignial Side had never been made on behalf of the appellant. The record 
of the proceedings in the Miscellaneous Petition is the only record which we can 

„Toad in this appeal. The record in this appeal does not include the evidence on 
the record of the Labour Court and we are not in a position to investigate the quan- 
tum of evidence led on this question on behalf of respondent No. 1 and the cross- 
examination thereof on behalf of the appellant. Similarly, we do not know the 
evidence led by the appellant in this connection. We are for this reason unable to 
appreciate the strong efforts made on behalf of the appellant to argue that res- 
pondent No. 1 had failed to prove necessary facts to entitle the Labour Court to 
make its award in respect of the back wages. We are unable to set aside the find- 
ings made in that connection by the learned single Judge. The award was rightly 
confirmed by the learned Judge. We confirm the order made by the learned single 
Judge. 

The appeal is dismissed. No order as to costs. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice K. K. Desai and Mr. Justice V. S. Deshpande. 
SARJERAO KONDIBA SAGAR v. P. G. KARNIK.* 

Commissions of Wuiry Act (LX of 1952)—Inquiry, in relation to incidents of violence, io determine 
whether police firing was justified or not and whether excessive or not—Principles to be follow- 
ed by Commissioner in determining whether the police or the party alleging that firing was 
unnecessary or excessive should first lead evidence. 

Where a Commission of Inquiry under the Commissions of Inquiry Act, 1952, has been 
ordered to be held for the main purpose of determination by the Commissioner about the 
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question of police firing being justifled or not and whether excessive or otherwise, in relation 
to incidents of violence, in ordinary circumstances, having regard to the Governmental and 
public interest, the first principle which may be noticed by the Commissioner would be that 
unless there was proper justification forthe purpose, firing would not be undertaken by the 
police. Even when it is undertaken, it should be limited to the requirements of protection 
of public interest and it should not be excessive. Prima facie, all relevant facts justifying the 
resort to firing would be and should be within the knowledge of the officers involved in the 
incident and/or commencement of the firing. Therefore, the case that the firing was justi- 
fied and not excessive, that would be made in chief, would have to be destroyed largely by 
cross-examination of such evidence, and to some extent by positive counter-evidence, which 
may be led on behalf of the interested political parties and/or public. 

Therefore, where a Commissioner was appointed under the Act to inquire into incidents 
of violence leading to firing by the police and to determine whether the firing was justified 
or not and whether excessive or otherwise, and the Commissioner directed that the parties 
who claimed that the firing was unnecessary or that it was excessive should lead their evi- 
dence first and the officers who resorted to the firing should lead their evidence later on, it 
was held, that the directions given by the Commissioner were inconsistent with the normal 
principles which should guide any Commission of Inquiry and that, therefore, the directions 
should be set aside. 


Tux facts appear in the judgment. 


B. N. Deshmukh, for the petitioner. 
R. J. Joshi, instructed by Little & Co., for respondents Nos. 1, 2 and 3. 


K. K. Desar J. The petitioner’s case is that in pursuance of a call given 
therefor by the Peasants’ and Workers’ Party a Morcha of a few thousand per- 
sons, including women, was organised on September 6, 1971 near the Government 
Godown at Vairag village. On that occasion incidents of violence and firing 
by police took place. By a Notification dated November 18, 1971 Shri P.G. 
Karnik, District Judge, Aurangabad, was under the Commissions of Inquiry Act 
appointed a Commission of Inquiry to inquire into and report on : 

(1) the incidents of violence leading to the firing by the police; and 
(2) to determine whether firing was justified or not and whether exccssive or otherwise. 


The Commission appears to have held its first sitting on January’ 24, 1972. 
On behalf of the Peasants’ and Workers’ Party and the Republican Party their - 
advocate then submitted that having regard to the nature of the terms of 
reference the Commission should first record the evidence of witnesses for the 
police in connection with the incidents of firing undertaken by the police. The 
submission was that after the evidence of these witnesses was recorded the evi- 
dence of the witnesses for the public represented by the above parties should be 
recorded. In connection with that application made on behalf of the above 
parties, the learned Commissioner referred to the terms of reference and observed 
that the Police Officers would “practically be in the dock of the accused. They 
are being accused by some of the political parties of having unnecessarily resorted 
to firing and having resorted to excessive firing.” He held that the officers 
who were responsible for the firing should be entitled to lead their evidence after 
recording the evidence of those parties who claim that the firing was unnecessary. 
He further observed : 

“If the party or parties who claim that the firing was unnecessary fail to establish this aspect: 
of the case, the officers who have resorted to the firing may not like to examine any witness at all.” 
He, therefore, directed that the parties who claimed that the firing was unneces- 
sary or that it was excessive should lead their evidence first and that the officers 
who resorted to the firing will lead their evidence later on. 

The above directions are challenged in the present Special Civil Application 
as being contrary to all established principles of natural justice and contrary 
o the intent and purpose of the inquiry directed to be held under the above Noti- 
ication. 


78 THE BOMBAY LAW REPORTER. [vou. Lxxv. 


When this morning this Special Civil Application reached hearing, Mr. Joshi 
has produced a letter dated April 8, 1972 from the learned Commissioner addressed 
to the Under Secretary to the Government of Maharashtra, Home Department. 
The learned Commissioner has pointed out in the letter that more than 200 affi- 
davits had been received by the Commission from different parties in support 
of their claims. The parties have agreed that the contents of the affidavits 
should be treated as evidence in examination-in-chief. Further examination- 
in-chief should be permitted only if any points needed clarification “in the opinion 
of the concerned party and the Commission.” Examination-in-chief was practi- 
cally over and the Commission was now to proceed with cross-examination of 
the witnesses of the other parties. The Commission has stated that it is prepared 
to abide by any directions which may be given by this Court. 


Now, in connection with the questions raised in the present Special Civil Ap- 
plication it is sufficient to state that the Commission of Inquiry has been ordered 
to be held for the main purpose of determination by the Commissioner about 
the question of the firing being justified or not and whether excessive or otherwise. 
The background of the inquiry is the fact of the incidents of violence having 
taken place and incidents of firing having taken place. In ordinary circumstances, 
in an inquiry of the above nature having regard to the Governmental and public 
interest, the first principle which may be noticed by any Commission of Inquiry 
would be that unless there was proper justification for the purpose firing cannot 
be undertaken by the police. Even when it is undertaken, it should be limited 
to the requirements of protection of public interest and it should not be excessive. 
Prima facte, all relevant facts justifying the resort to firing would be and should 
be within the knowledge of the the officers involved in the incident and / or com- 
mencement of the firing. Ordinary public would be divided on this question. 
Some would support the case of the police and some would support the case of 
the other political parties. The main facts proving that the firing was justified 
and was not excessive are liable to be put forward on behalf and/ or by the officers 
of the police involved in the incident of firing and those others who support the 
case of the officers in that connection. The case that the firing was justified 
and was not excessive, that would be made in chief, would have to be destroyed 
largely by cross-examination of such evidence, and to some extent by positive 
counter-evidence, which may be led on behalf of the interested political parties 
and/ or public. Apparently in the directions, which he gave, the learned Com- 
missioner has failed to appreciate the above position. His directions are ac- 
cordingly inconsistent with the above normal principles which should guide any 
Commission of Inquiry. These diretcions are accordingly liable to be set aside. 


We do not think, we can give him better guidance in this matter. As pointed 


' out by his letter dated April 8, 1972, he has received more than 200 affidavits 


from different parties and the statements in these affidavits are agreed to be 
statoments in examination-in-chief. We are not aware if in the affidavits, 
which are received by him, there are affidavits of the officers of the police in- 
volved in the incident of firing. We do not think that in that connection we can 
give any directions, as at present advised. It is sufficient to state that the 
claims of all the parties concerned must have been clarified by the statements 
contained in the 200 affidavits which are stated to have been filed in the Com- 
mission of Inquiry.. By examining the relevant facts now disclosed to him the 
learned Commissioner should proceed further, after applying the guiding princi- 
ples which we have recorded above. 


Rule is made absolute. Directions given by the Commissioner on January 
24,1972 are set aside. The Commissioner is directed to proceed further with 
the inquiry in accordance with the principle enunciated above. The petitioners 
are entitled to costs, which are quantified at Rs. 100. 

Rule made absolute. 


G 
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Before Mr. Justice Maloankar. 


SHANTABAI RAMCHANDRA GHATGE v. PANDURANG RAMCHANDRA 
MANDLIK*. 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 854, 29(2), 25, 4, 70(b), 
74, 2(18)—Competent authority deciding question of its jurisdiction to grant relief —Such 
autkority finding it has no jurisdiction as Act not applicable to lands in dispute—Whether 
such decision amounts to finding on status of person claiming io be tenani—-Every decision on 
status of person under Act whether appealable under 8. 74(1)(a). 


In cases where the competent authority under the Bombay Tenancy and Agricultural 
Lands Act, 1948, after having determined the question which is necessary to be determined 
in order to find out whether it bas jurisdiction to grant any relief claimed under the Act, 
determines such a question and finds that because the Act does not apply to the lands in 
dispute, it has no jurisdiction to grant the relief claimed, such a decision will not amount 
to a finding on the status of a person who claims to be a tenant under the Act. 

Once the competent authority under the Act comes to the conclusion that the Act under 
which it has jurisdiction to decide any question required to be decided under the Act does 
not apply to the lands in dispute, it will have no jurisdiction to record any finding either 
positively or negatively under the Act. 

Vithoba v. Dhairyasinharao* and Bakeant Daulu Jadhav v. Vinayak Dattatraya Kulkarni’, 
referred to. , 

Every decision on the status of a person under the Bombay Tenancy and Agricultural 
Lands Act, 1948, cannot be treated to be a decision under s. 4 of the Act and, therefore, 
appealable under 8, 74(Z)(a) of the Act. Only a decision that a particular person is a deemed 
tenant, strictly coming under s. 4 of the Act, would be appealable under s. '74{1)(a) of the 
Act. 

Sureshchandra Store v. K. K. Shrotriya’ and Ramchandra Shankar Deshpande v. Onkar 
Chindu Patil, agreed wiih. 


THE facts are stated in the judgment. 


D. M. Parulekar with M. R. Kotwal, for the appellant. 
R. G. Samant with N. S. Shrikhande, for respondents Nos. 1 and 2. 


MALVANKAR J. The dispute in this appeal relates to four lands Survey No. 
1442/2 admeasuring 8 acres 4 gunthas assessed at Re. 20-7-0, Survey No. 1445/2 
admeasuring 1 acre and 1/2 guntha assessed at Rs. 7-4-0, Survey No. 1442/1 ad- 
measuring 8 acres and 4 gunthas assessed at Rs, 20-7-0, and Survey No. 1445/1 
admeasuring 1 acre and 1/2 guntha assessed at Rs. 7-4-0, situate within the limits 
of the Municipal Borcugh of Kolhapur. The heirs of original defendant No. 1 
and original defendant No. 2 are the appellants; respondents Nos. 1 and 2 are the 
original plaintiffs, and respondents Nos. 8 and 4 are the original defendants Nos. 
3 and 4. The plaintiffs-respondents Nos. 1 and 2 had leased these lands to one 
Bhiya, the father of defendants Nos. 1 and 2, and one Gundu Jadhav on October 
12, 1950 for a period of 10 years under a Kadulayat at an annual rental of Rs. 1,000. 
The period stipulated in the Kabulayat expired on October 11, 1960. The plain- 
tiffs then applied under s. 29 (2) of the Bombay Tenancy and Agricultura] Lands 
Act, 1948 (hereinafter called “the Act’), being Case No. 2068 of 1957, but the 
application was dismissed. Thereafter, the plaintiffs started another procceding 
being an application under s. 88C of the Act being Case No. 285 of 1961. This 
application was decided on February 19, 1968 and the application was dismissed 
on the ground that the lands were governed by s. 48C of the Act, but the Act did 


Decided, March 24/27,1972. Second Appeal 2 (1970) Special Civil Application No. 
No, 988 of 1966. against the decision of HK. 1800 of 1965, decided by Bhasme J., on 
Joshi, District Judge at Kolhapur, in Appeal February 10, 1970 (Urrep.). 
No. 414 of 1968, confirming the decree sed 8 [1970] 11 Guj. L.R. 821. 
by B.P. Talathi, 8rd Joint Civil Judge, Junior 4 (1959) Special Civil Application No. 
Division at Kolhapur, in Regular Civil Suit 995 of 1959, decided by Chainani C. J. and 
No. 298 of 1964. V. S. Desai J., on October 16, 1959 (Unrep.). 
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not apply as the lands were within the limits of the Municipal Borough, There- 
after, the plaintiffs started a third proceeding being an application under s. 29 (2) 
read with s. 25 (2) of the Act being Cage No. 184 of 1962-68. This application also 
came to be dismissed by the tenancy authorities on the ground that the lands in 
dispute were the lands growing natural grass and, therefore, the authority under 
the Act had no jurisdiction to deliver possession under s. 29 (2) of the Act. It is 
necessary to notice here that this application was decided ex parte. We do not 
know under what circumstances the competent authority under the Act was re- 
quired to proceed ex parte. It is, however, common ground that the decision was 
ex parte. The effeot of this decision was that the application filed by the landlords 
for possession of the lands treating the opponents in that application as tenants 
was dismissed. Thereafter, the plaintiffs served the defendante with a notice 
terminating the tenancy and claimed possession. The defendants having failed 
to comply with the notice, the plaintiffs filed the present suit, out of which this 
appeal arises, for possession, The defendants resisted the suit contending that 
the lands were the agricultural lands, that they were tenants in the lands under 
the Act and that therefore a rcference should be made to the Tenancy Court for 
decision a8 to whether or not they were tenants under the Act. The learned trial 
Judge, however, found that in the ex parte proceeding under s. 29 (2) of the Act, 
the tenancy authorities had already decided that the lands were grass lands and 
that the Tenancy Court had no jurisdiction and, therefore, it was not necessary to 
make a further reference. The learned Judge, therefore, raised the issues on 
merits and finding against the defendants, passed a decree for possession. 
Defendants Nos. 1 and 2 then went in appeal to the District Court in Civil Appeal 
No. 414 of 1965. The learned District Judge also took the view that the tenanoy 
authorities having held that the lands were grass lands and therefore the Tenancy 
Court had no jurisdiction, the decision operated as res judicata. He, therefore, 
found that the Civil Court had jurisdiction and it was not necessary to make a 
reference. In the result, he confirmed the decree passed by the trial Court and 
dismissed the appeal with costs. Being aggrieved by this judgment and decree, 
the heirs of criginal defendant No. 1 and original defendant Nc. 2 have approached 
this Court in second appeal. 

The main question that is agitated before me in this appeal is whether the issue 
whether the appellants defendants are tenants under the Bombay Tenancy and . 
Agrioultural Lands Aot, 1948 requires to be decided by a competent authority 
under s. 85A of the Aot. l 

The argument advanced on behalf of the appellants defendants is that in the 
oase No. 184 of 1962-68 filed by the respondents-landlords under s. 29 (2) read with 
s. 25 (2) of the Act, there was no finding recorded by the competent authority 
on the question whether or not the appellants-defendants were tenants under the 
Act, that assuming that such a finding was recorded, the application of the land- 
lords being dismissed and that decision being in favour of the appellants-defen- 
dants, they could not have appealed against that finding, and that therefore such 
a finding would not operate as res judicata. The learned counsel Mr. Samant, a 
pearing on behalf of respondents Nos. 1 and 2, has, however, contended that the 
essence of the decision in the case No. 184 of 1962-68 was that the appellants-de- 
fendants were not tenants under the Act, that therefore it must be taken that the 
competent authority had recorded a finding on the question whether or not they 
were tenants undor the Act, that the decision regarding the status of the appellant- 
defendants was a decision under 8, 4 of the Act, and that the same being appeal- 
able under s. 74 of that Act, it operated as res judicata. ; 

I first propose to deal with the question as to whether the decision recerded by 
the competent authority in the case No. 184 of 1962-68 could be treated as a find- 
ing regarding the status of the appellants-defendants under the Act. I have 
already pointed’ out that the decision of the competent authority was an ex parte 
decision. The respondents-landlords had approached the competent authority 
under s. 29 (2) read with a. 25 (2) of the Act on the footing that the appellants were 
tenants under the Act. Naturally, therefore, there could be no question 


1972.] SHANTABAI RAMCHANDRA U. PANDURANG (A.C.J.)—Malvankar J. 81 


of any contention being raised by the appellants on the question whether 
or not the appellants were tenants. It, however, appears ‘that the com- 
petent authority suo motu raised the question whether the lands in respeot 
of which the respondents-landlords had applied for possession under s. 29(2) 
of the Act were the lands governed by the Act and competent authority 
came to the conclusion that the lands being grass lands in which grass grew natu- 
rally, the Act did not govern such lands and, therefore, the competent authority 
had no jurisdiction to order delivery of possession under s. 29 (2) of the Act. A 
reference to the judgment of the competent authority at exh. 42 would show that 
the competent authority raised the following points for consideration : 
. “(1) Whether the applicants are the landlords and the opponents are the tenants ? 

(2) Whether the opponents have failed to pay the rent since 1954-1955 to 1959-60 ? 

(8) Whether the tenancy is terminated by a valid notice under sections 14 and 25 ? 

(4) Whether the lands are agricultural lands and the tenancy Court has jurisdiction to 
grant possession ? 


(5) Whether the tenants prove that they have not committed the defaults and their for- 
feiture of tenancy be relieved ?” 


and after considering the evidence, recorded its findings in the affirmative on the 
first three points and in the negative on the 4th and th points. It is, therefore, 
quite olear that the competent authority found that there was a relationship of 
landlord and tenant between the parties and that the tenancy was validly termi- 
nated by a notice under ss. 144nd 25 of the Act. There was no issue raised on the 
question of status of the appellants-defendants under the Act. The relationship 
of landlord and tenant between the parties which was found proved and which 
was covered by the very first point waa the relationship in general and nat the 
tenancy under the Act. It isin view of these facts and ciroumstancer that we 
are to see whether the decision amounts to one regarding the status of the appel- 
lants-defendants under the Act. 


Now, it is needless to say that in order to find out whether the competent autho- 
rity had jurisdiction to order delivery of possession under s. 29 (2) of the Act, if it 
was necessary to determine any question of fact under that Act, the competent 
authority had jurisdiction to determine such @ question. Accordingly, in order 
to find out whether the competent authcrity had jurisdiction to grant the neces- 
sary relief to the landlords-respondents under s. 29 (2) of the Act, the competent 
authority thought to find out whether the lands of which possession was sought 
were governed by the Act. The question as to whether or not the lands were the 
lands in which grass grew naturally was a question of fact and the competent 
authority had jurisdiction to decide it in order to find out whether it could order 
delivery of possession under s. 29 (2) of the Act. It was for this purpose that the 
competent authority went into the question as to whether or not the lands were 
governed by the Act and ultimately came to the decision that the lands being the 
lands in which grass grew naturally, it had no jurisdiction to order delivery of 
possession unders. 29(2) of the Act. In such a case, it is extremely difficult to hold 
that the essence of the decision was that the appellants were not tenants under the . 
Act. Itis no doubt true that the lands in dispute being found not to be governed 
by the Act, the ultimate effect of such a decision would be that the appellants were 
not tenants under the Act. But the whole question is whether that could be the 
finding recorded by the competent authority even by implication. In this con- 
nection, it is necessary to remember that there may be cases where the Act applies 
and on the evidence the competent authority may come to a finding that the person 
claiming the status of a tenant is not a tenant under the Act. In such a case, it is 
possible to hold that the decision recorded by the competent authority amounts 
to a finding that the person claiming the status of a tenant under the Act is not a 
tenant under the Act. But in cases where the competent authority, after having 
determined the question which is necessary to be determined in order to find out 
whether it has jurisdiction to grant any relief claimed under the Act, determines 
such a question and finds that because the Act does not apply, it has no jurisdiction 

B.L.R.—6. 
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to grant the relief claimed, it is extremely difficult to hold that such a decision would 
amount to a finding on the status of a person who claims to be a tenant under the 
Act. The learned counre] Mr. Samant has argued that the finding that the lands 
in dispute were the lands in whioh grass grew naturally and therefore were not the 
lands governed by the Act was a finding necessary in order to find out whether or 
not the appellants-defendants were tenants under the Act, and the finding as to 
whether or not the appellants were tenants under the Act was necessary in order 
to record the final conclusion, viz. the dismissal of the application of the respon- 
dents-lendlords. According to him, therefore, the competent authority must be 
held to have recorded a finding that the appellants-defendants were not tenants 
under the Act and that finding beirg an integral part of the final decision, viz. the 
dismissal of the application, the essence of the dovision must be held to be that the 
appellants were not tenants under the Act. I cannot agree. As I have already 
indicated, the finding of the competent authority that the lands were grase lands 
was necessary in order to find out whether the competent authority had jurisdiction 
to entertain the application under s. 29 (2) of the Act, and the finding as to whether 
or not the competent authority had jurisdiction to entertain the application was 
necessary to see whether or not the competent authority had jurisdiction to grant 
the relief. The most, therefore, that can be said in favour of the respondents- 
landlords is that the finding on the question whether or not the lands in dispute 
were governed by the Act was a finding which was an integral part of the final deci- 
sion. I cannot agree with the argument that the competent authority did record 
a finding that the appellants-tenants were not tenants under the Act or that such a 
finding was an integral part of the final decision, viz. the dismiesal of the applica- 
tion filed by the respondents-landlords. 


Assuming, however, that the essence of the decision as contended by the learned 
counsel Mr. Samant is that the competent authority had recorded a finding that 
the appellants-defendants are not tenants under the Act, the question arises whether 
such a finding can be said to have been recorded by the competent authority having 
jurisdiction to do so, so that the finding could be binding on the tenants. I have 
already pointed out that in the instant case the respondents-landlords had ap- 
proached the competent authority treating the appellants-defendants as tenants 
under the Act. They wanted the relief of possession under 8. 29 (2) of the Aot on 
the footing that the appellants-defendants were tenants under the Act. The 
appellants-defendants being ex parte, there was nene to raise the question as to 
whether or not the lands in dispute were grass growing lands and therefore not 
governed by the Act. However, the competent authority sup motu raised that 
question and recorded a finding that the lands being the lands in which grass grew 
naturally were not governed by the Act and therefore it had no jurisdiction to order 
delivery of possession under s. 29 (2) of the Act. It seems to me, therefore, that 
onoe the competent authority came to the conclusion that the Act under whioh 
it had jurisdiction to decide any question required to be decided under the Act did 
not apply to the lands, inasmuch as they were lands in which grass grew naturally, 
it could have no jurisdiction to record any finding either positively or negatively 
under the Act. If, therefore, the decision recorded by the competent authority 
is treated to be one amounting to a finding that the appellants-defendents were not 
tenants under the Act, such a finding would be a finding recorded by an authority 
which had no jurisdiction under the Act. If that is so, then such a finding being 
one without jurisdiction could not be binding on the appellants-defendants. 

In support of his arguments, the learned counsel also referred to two decisions 
of this Court, one is a reported decision in Vithoba v. Dhatryasinharao!, and 
another is an unreported decision in Balwant Daulu Jadhav v. Vinayak Dattatraya 
Kulkarns?, In the first case, there was an earlier proceeding under s. 88C of the 
Act in respect of a land between the same parties and the competent authority had 
come to the conclusion that the land being grass growing land, was not governed 

1 (1971) 78 Bom. L.R. 752. 1800 of 1965, decided by Bhasme J., on 

2 (1970) Special Civil Application No. February 10, 1970 (Unrep.). 
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by the Act. The learned Judge who decided that case has observed thus (p. 758) : 
“,.. From that decision it necessarily follows that defendant No.1 was not a ‘tenant’ within 
the meaning of s. 2(18) of the Act, as he sought to contend in the present suit.” 
Relying on these observations, the learned counsel has argued that similarly in the 
present case also, from the decision in the earlier case that the lands were grass 
growing lands not governed by the Act, it necessarily follows that the appellants- 
defendants were not tenants under the Act. In that case also, after having failed 
to obtain a certificate under s. 88C of the Act, the landlord filed a suit for poses- 
sion against the tenant and the question arose whether it was necessary to make a 
reference to the competent authority under s. 85A of the Act in order to 
decide the issue whether or not the defendant was a tenant under the Act, and this 
Court came to the conolusion that because the question was already decided in the 
proceeding under s. 88C of the Act that the land was not governed by the Act and 
therefore it followed that the defendant was not a tenant, it was not necessary to 
make a reference under s. 85A of the Act. But in that case the question whether 
or not such a finding recorded by the competent authority after having come to the 
conclusion that the Act did not apply could be a finding with jurisdiction and 
therefore binding on the parties, was never raised. 

The facts in the second case which is unreported were slightly different. In that 
case, the respondent-landlord had made an application under s. 70 (b) of the Aot 
against the petitioner-tenant for a declaration that the land was a grass land and 
therefore was not governed by the Act. The trial Court recorded a finding in fa- 
vour of the landlord and granted the declaration. In appeal, the Deputy Collestor 
dismissed the application on the ground that such a declaration could not be granted 
by the competent authority under the Act. In revision before the Maharashtra 
Revenue Tribunal, the Tribunal held that the tenants were not the tenants of the 
suit land under the Act and restored the order of the trial Court. The tenants 
then came to this Court in Special Civil Application No. 1800 of 1965 under art. 227 
of the Constitution of India, and one of the arguments advanced on behalf of the 
tenants was that the landlord could not adopt an inconsistent stand and seek a 
negative declaration about the tenancy on the basis that the land was not governed 
by any of the provisions of the Tenancy Act, and the learned Judge who decided 
the application took the view that the landlord was justified in approaching the 
competent authority under s. 70 (b) of the Act for appropriate declaration bacause 
the only forum for the negative declaration about the tenanoy rights claimed by 
the tenant under the Tenancy Act was the Court of the Mamlatdar. In this case 
also, the question whether or not the finding, recorded by the competent authority, 
that the tenant was not a tenant under the Act could be taken to be a finding re- 
corded with jurisdiction, when the competent authority after coming to the con- 
clusion that the land was a grass land held that the Act did not apply, was not raised. 
In fact, it was not necessary to raise it because there was no question of application 
of the principle of res judicata involved in that case. It seems to me, therefore, 
that this case also does not help the respondents-landlords. 

I am, therefore, of the opinion that the essence of the decision recorded by the 
competent authority in case No. 184 of 1962-68 is not that the competent authority 
had held the appellants-defendants not to be tenants under the Ast; the essence 
of the decision is that the lands in dispute being grass lands, the Act does not apply 
and, therefore, the competent authority has no jurisdiction to order delivery of 
possession under s. 29(2) of the Aot. 

The learned counsel Mr. Samant also relied on the aforesaid two decisions in 
Vithoba v. Dhairyasinharao and Balwant Daulu Jadhav v. Vinayak Dattatraya 
Kulkarni, cited above, in order to show that even though the competent authority 
in such cases holds that the Act does not apply, the finding recorded by it that 
therefore the tenant is not a tenant under the Act is a finding which must be held 
to have been recorded with jurisdiction. I have already pointed out that in 
Vithoba v. Dhairyasinharao, the question as to whether or not such a finding re- 
corded by a competent authority after it comes to the conclusion that the Act does 
not apply can be treated to be a finding recorded with jurisdiction was not raised, 
` and in the second case, it was not necessary to raise it. I, therefore, do not think 
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that either of these two decisions is an authority for the proposition that a finding 
recorded bya competent authority regarding the status of a person, whether or not 
he is a tenant under the Act is a finding recorded with jurisdiction, even though the 
competent authority holds that the Act does not apply and therefore it has no 
jurisdiction to grant the relief claimed by the applicant-landlord or tenant. I 
am inclined to think that in a case where in order to find out whether or not it has 
jurisdiction to grant any relief under the Act, the competent authority determines 
any question under the Act and then comes to the conclusion that the Act does 
not apply and therefore it has no jurisdiction to grant any relief prayed for under 
the Act, any other finding recorded by it under the Act would be a finding without 
jurisdiction. It is needless to point out that there may be cases where the Act 
applies and therefore the competent authority has jurisdiction to grant the relief 
prayed for, but for some other reasons the competent authority holds that a person 
is or is nota tenant under the Act, in such cases the finding whether or not a person 
who claims that status is or is not a tenant, would be a finding recorded by the 
competent authority with jurisdiction. I am, therefore, of the opinion that even 
assuming that the decision in case No. 184 of 1962-68 did in essence amount to a 
finding that the appellants-defendants were not tenants under the Act, still that 
finding being recorded by the competent authority having no jurisidiction to record 
it, because the Aot did not apply, would be a finding without jurisdiction and, 
therefore, not binding on the appellants-defendants. 


Lastly, even assuming that the decision in case No. 184 of 1962-68 amounted 
to a finding that the appellants were not tenants under the Act and that the finding 
was recorded by the competent authority having jurisdiction to do so, still the 
question arises whether the appellants-defendants could have any remedy by way 
of appeal under the Act. In this connection, the learned counsel Mr. Samant 
has argued that if the decision in case No. 184 of 1962-68 is held to be one amount- 
ing in essence to a finding that the appellants-defendants are not tenants under 
the Act, such a decision would be a decision under s. 4 of the Act and, therefore, 
appealable under s. 74(1)(a) of the Act. In fact, he has gone a step further and has 
argued that every decision under s. 70(b) of the Act is a decision under s. 4 of the 
Act. In this connection, he has also pointed out that so far all the Courts under 
the Act have treated every such decision being a decision under s. 4 of the Act. 
The learned counsel Mr. Parulekar, ny eerie on. behalf of the appellanta-defen- 

ts, has, however, argued that every decision under s. '70(b) of the Act cannot be 
a decision under s. 4 of the Act and, therefore, appealable under s. 74{1)(@) of the 
Act. <A decision under s. 70(b) of the Act, so the learned counsel argues, in order 
that it should come under s. 4 of the Act, must be a decision regarding the status 
of a person who is a deemed tenant. In other words, if a person claiming the status 
of a tenant under the Act goes to the competent authority alleging that he is a person 
lawfully cultivating a land belonging to another person who is not cultivating it 
personally and that he himself is not one coming under cl. (a), (5) or (c) of that 
section, and the competent authority finds in his favour or against him on all the 
aforesaid points and holds him to be a tenant or not a tenant under s. 4 of the Act, 
then only such a decision would be appealable under s. 74(1)(a) of the Act. If, on 
the other hand, a person claiming the status of a tenant under the Aot goes to the 
competent authority alleging that (1) he is a person who holds land on lease, or 
(2) is a protected tenant, or (8) is a permanent tenant, and ultimately the com- 
petent authority records a decision that he is or is not a person who holds land 
on lease or a protected tenant or a pérmanent tenant, then such a decision would 
not be a decision under s. 4 of the Act, inasmuch as such a decision would be a 
decision under s. 2(18) (b) and (c) of the Act. I think that there is some force in 
the arguments advanced by the learned counsel Mr. Parulekar. 


Section 2(18) of the Act defines “tenant”. It says this : 
“3, (18) ‘tenant’ means a person who holds land on lease and includes— 
(a) a person who is deemed to he a tenant under section 4 ; 
(b) a person who is a protected tenant; and 
(c) a person who is a permanent tenant...” 


a 
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Tt is, therefore, clear that the definition of a tenant is inclusive. It contemplates 
four categories of tenants : (1) Persons who hold lands on leases, (2) Persons who 
are deemed to be tenants under s. 4, (8) Persons who are protected tenants, and 
(4) Persons who are permanent tenants. Section 4 of the Act does not define a 
tenant. It only says that if a person is found lawfully cultivating any land be- 
longing to another person and the owner is not cultivating it personally and the 
person who is lawfully cultivating it is not a member of the owner’s family or his 
servant on wages eto., or is not a mortgagee in possession, then such a person would 
be deenfed to be a tenant under that section. Obviously, therefore, if there is a 
case where a person who is not holding a land on lease and is also neither a pro- 
tected tenant nor a permanent tenant, but claims to be lawfully cultivating the 
land and comes under s. 4 of the Act, then such a person, even though he is not a 
contractual tenant or a permanent tenant or a protected tenant, still would be 
deemed to be a tenant under that section. It is no doubt true that every person 
holding a Jand on lease or a person who is a protected tenant or a permanent te- 
nant is also a person lawfully cultivating the land belonging to another person. 
But that does not mean that therefore every such person would come under s. 4 
of the Aot. All these persons are separately provided for under s. 2 (18) (b) and (c) 
of the Act. Section 2 (18) (a) makes provision for persons lawfully cultivating 
lands belonging to others within the meaning of s. 4 of the Act by incorporating 
it in a. 2 (18) (a) of the Act. If, therefore, a competent authority decides that a 
person is or is not a tenant under the Act because he holds or does not hold land on 
lease, it is not possible to say that therefore such a decision of the competent au- 
thority would also come under s. 4 of the Act. Such a decision, in my opinion, 
would be one under s. 2 (18) under the clause ‘‘means a person who holds land on 
lease” of the Act. Likewise, if the competent authority holds that a particular 
person is or is not a protected tenant or is or is not ẹ permanent tenant, such a 
decision would be under s. 2 (18) (b) or 2 (18) (c), as the case may be, of the Act. 


Now, admittedly s. 74 of the Act does not make the decision under s. 70 (b) ap- 
pealable. The only decision regarding the status of a person whether or not he is 
a tenant under the Act which is made appealable under s. 74 of the Aot, is a decision 
under s. 4 of the Act. (Vide s. 74 (1) (a) of the Act). A decision under s. 2 (18) 
clause ‘‘who holds land on lease” or under cl. (b) or (c) of that section is not made 
appealable under s. 74. Admittedly, in the instant case, the finding of the com- 
petent authority that the appellants-defendants are not tenants under the Aot, if 
it ig treated to be a finding regarding the status of the appellants-defendants, is 
not a finding holding the appellants-defendants deemed tenants. In fact, it is not 
disputed before me that they are contractual tenants holding the land on lease. 
It is because the land is not governed by the Act and therefore the Act does not 
apply that the argument is that the finding would be that they are not tenants of 
the lands. Surely, therefore, such a finding or decision cannot be treated to be 
one under s. 4 of the Act and, therefore, in my opinion, it would not be appealable. 


The learned counsel Mr. Samant has not been able to draw my attention to any 
authority of this Court in support of his proposition that every decision under 
8.70 (b) of the Act isa decision under s. 4 of the Act and, therefore, it is appealable 
under s. 74 (1) (a) of the Act, whether or not it is a decision under s. 4 of the Act. 
The learned counsel Mr. Parulekar, however, has drawn my attention to a reported 
decision of the Gujarat High Court in Sureshchandra Store v. K. K. Shrotriya’. 
The High Court has observed in that case that s. 74 (1) of the Act nowhere specifies 
an order under s. 70. Unless an order under s. 70 (b) adjudicating the question 
whether a person is a tenant or a permanent tenant is treated as one under s., 4 or 
8. 82G, an appeal against the decision under s. 70 (b) would not be competent. An 
order under s. 4 would only be in those cases where a person is deemed to be a te- 
nant, though he could not be holding on a contractual lease. The Legislature has 
failed to provide any appeal against. such an adjudication as to whether a person 
was a tenant or a permanent tenant. When the Legislature keeps a lacuna, it is 
not open to the Court to fill up the lacuna on any assumed intention of the Legis- 


3 [1970] 11 Guj. L. R. 821. 
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lature. The Deputy Collector has no appellate jurisdiction under s. 74 (1). I 
respectfully agree with these observations. In my opinion, every decision on 
the status of a person under the Act cannot be treated to be a decision under 8. 4 
of the Act and, therefore, appealable under s. 74(1) (a) of the Act. Only a decision 
that a particular person is a deemed tenant, strictly coming under s. 4 of the 
Act, would be appealable under s. 74 (1) (a) of the Act. In the instant case, there- 
fore, even if I hold that the decision in case No. 184 of 1962-68 amounts to a finding 
that the appellants are tenants under the Act, it cannot be treated as a decision 
under s. 4 of the Act and, therefore, the appellants- -defendants could not have 
appealed against that decision. The most that can be said in favour of the res- 
pondents-plaintiffs is that such a decision is a docision under the clause “‘means 
a person who holds land on lease” of s. 2 (18) of the Aot, which decision is not ap- 
pealable under s.74 ofthe Act. I am, therefore, of the opinion that the appellants- 
defendants could not have appealed against the order of dismissal of the applica- 
tion filed by the respondents-landlords for possession under s. 29 (2) read with 
8. 25 (2) of the Act. i 


In this view of the decision of the competent authority in case No. 184 of 1962- 
. 68, I hold that the decision does not operate as res judicata. In this connection, 
my attention is also drawn to the decision of the Division Bench of this Court in 
Ramchandra Shankar Deshpande v. Onkar Chindu Patil*. In that case, the peti- 
tioner had made an application to the Mamlatdar for obtaining possession of the 
land on the ground that he required it bona fide for personal cultivation. The 
application was opposed by the respondent. The respondent contended that he 
was a permanent tenant and that consequently the petitioner was not entitled to 
obtain possession of the land from him. The Mamlatdar did not accept his con- 
tention that he was a permanent tenant. He, however, came to the conclusion 
that the income from the land was not the principal source of maintenance of the 
petitioner and, therefore, he dismissed the application. The petitioner did not 
appeal against that order. The opponent, however, appealed to the Prant Officer 
against the finding that he was not a permanent tenant. The Prant Officer held 
that the opponent was a permanent tenant and the finding was confirmed by the 
Revenue Tribunal. It was argued in that case that no appeal lay to the Prant 
Officer against a finding given by the Mamlatdar, that the opponent was not a 
permanent tenant. That argument was aop by the Division Bench of this 
Pour observing thus in the judgment : 

-.-The Mamlatdar dismissed the application made by the petitioner for obtaining possession 
of the Tand. He did not make any order against the opponent. Under section 74 of the Bombay 
Tenancy & Agricultural Lands Act, an appeal lies agamst an order made under section 29. As, 
however, no order under this section was passed against the opponent, he could not file an appeal 
against the order dismissing the petitioner's application. It has, however, been urged by Mr. 
Rane, who appears on behalf of the opponent, that the opponent could file an appeal against the 
finding recorded against him. No appeal can, however, lie only against a finding given by the 
Mamlatdar. The appeal lies only against the order made by the Mamlatdar under one of the 
sections specified in section 74. Mr. Rane has also urged that the finding recorded by the 
Mamlatdar, that the petitioner was not a permanent tenant, may be held to be res judicata. As, 
however, the application made by the petitioner was dismissed and as no order was made against 
the opponent, any findings recorded by the Mamlatdar against the opponent will not be binding 
upon him and would not operate as res judicata.” 


I respectfully agree with the view taken by the learned Judges of this Court in 
the aforesaid case. Applying the principle underlying these observations, I find 
that in the present case also the decision in case No. 184 of 1962-68 cannot operate 
as res judicata. The result, therefore, is that the decision in case No. 184 of 1962- 
68 not being binding on the appellants-defendants, reference has become neces- 
sary to the competent authority under s. 85A of the Aot for decision rogaefung the 
status of the appellants-defendants under the Act. 


4 (1959) Special Civil Sop oe ee No. V.S. Desai J., on October 16, 1959 (Unrep.). 
995 of 1959, decided by Chainani C. J. and 
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The appeal, therefore, suoceeds. The decree passed by the trial Court as con- 
firmed by the lower appellate Court is hereby set aside, and the record and proceed- 
ings of the suit are hereby remitted back to the trial Court with a direction that 
the trial Court should raise the necessary issues on the pleadings of the parties and 
should make a reference to the competent authority under s. 85A of the Act with 
respect to those issues which are required to be decided by the competent autho- 
rity under the Act. On receipt of the findings, the trial Court should dispose of 
the suit according to law. No order as to costs in this appeal. As regards the 
costs in the lower Courts, they would abide the final decision in the suit. 


Appeal allowed. 


, 


CRIMINAL REVISION. 


Before Mr. Justice Kamat and Mr. Justice Hajarnavis. 


M/S. THE PHOENIX MILLS LTD. ». CENTRAL BUREAU OF 
INVESTIGATION*. : 


Imports and Exports (Control) Act (18 of 1947), Secs. 5, 6—Indian Penal Code (Act XLV of 1860), 
Sec. 120B—Criminal Procedure Code (Act V of 1898), Sec. 195—. Accused charge-sheeted under 
8. 120B, I. P. C. read with 8. 5, Imports and Eaports (Control) Act for breach of condition 
of licence issued under Act not to dispose of imported goods—-Absence of complaint under s. 6 
of Act—Whether accused could be prosecuted merely for conspiracy under 8. 120B. 


The petitioners were charge-shected for an offence under s. 120B of the Indian Penal Code, 
1860, read with s. 5 of the Imports and Exports (Control) Act, 1947, alleging that they 
had entered into a criminal conspiracy to dispose of imported goods in breach of the con- 
dition of licence issued under the Imports and Exports (Control) Act and that in pursuance 
of that conspiracy they had actually disposed of the goods. The petitioners applied that 
in the absence of a complaint as required by s. 6 of the Act the Court, was not entitled to 
take cognizance of the offence under s. 5 of the Act. The prosecution contended that the 
provisions of s. 6 of the Act were no impediment, inasmuch as the petitioners were being 
prosecuted merely for the offence of conspiracy under s. 120B of the Code read with s. 5 
of the Act which was a distinct offence from the offence under s. 5 of the Act : 

Held, that the allegations contained in the charge-sheet disclosed primarily and essen- 
tially an offence squarely falling within the ambit of s. 5 of the Imports and Exports 
(Control) Act, 

that the mandatory provisions of s. 6 of the Act could not be permitted to be avoided 

‘or circumvented by seeking to prosecute the petitioners merely for the offence of cons- 
piracy, and 

that as there was no complaint in writing against the petitioners as required under s. 6 
of the Act, the Court was debarred from taking cognizance of the offence under s. 5 of the 
Act. 

Bajaji Appaji Kote v. Emperor,! agreed with. 

Narayana v. Veerappa,? Basir-ul-Huq v. State of West Benga, Rex v. Barnett and 

The State of Andhra Pradesh v. Kandimalla Subbaiah®, referred to. 


THE facts are stated in the judgment. 


R. Jethmalani, instructed by Nanavati, Tijoriwala & Co., for the accused. 
S. R. Chitnis, Assistant Government Pleader, for the State. 


Kamat J. This is a petition filed under s. 489 of the Code of Criminal Proce- 
dure for quashing the proceedings in Criminal Case No. 851/P of 1970 pending 
against the petitioners in the Court of the Additional Chief Presidency Magistrate, 


*Decided, December 22/23, 1971. Criminal 2 [1951] A. I. R. Mad. 84. 
Revision Application No 488 of 1971. 3 [1958] A. T. R. S.C. 298. 

1 [1946] A. I. R. Bom. 7, 8.0.47 Bom. L.R. .4 [1951] 2K. B. 425. 
664, 5 [1962] 1 S.C.R. 194. 
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82nd Court, Esplanade, Bombay. The relevant facts leading to this petition are 
briefly these :— 

„Petitioner No.1 M/s. Phoenix Mills Ltd. is a company manufacturing cotton 
and other fabrics at Bombay. Petitioner No. 2 Radhakrishna Ramnarain Ruia 
and petitioner No. 8 Ashok Kumar Radhakrishna Ruia are the Directors and 
petitioner No. 4 Bhaskar Anant Mehendale is the Accountant of this Company. 
During the period from August 28,1964 to April 7, 1965, petitioner No. 1 obtained 
as many as twelve licences for importing certain quantities of Bayer Perlon Yarn 
and Nylon Yarn. Those licences were issued by the Licensing Authority to peti- 
tioner No. 1 Company, subject to the following conditions : 


(1) The quantity of Staple Fibre imported against this allocation shall not be transferred 
or sold to any other person or persons without the written permission of the Textile Commissioner, 
and 

(2) All items of goods imported under the licence, shall be utilised only in the licence- 
holder’s factory and no portion thereof will be utilised by any other party. 


All the twelve licences were operated by petitioner No.1 Company and the permit- 
ted quantities of Bayer Perlon Yarn and Nylon Yarn were imported into India at 
Bombay. However, in contravention of ths conditions of the licences, the peti- 
tioner oompany disposed of those goods to different parties during the period from 
October 1966 to March 1967 without the written permission of the Textile Com- 
missioner and without utilising any of those goods in the factory of petitioner No. 1 
Company. 

On October 5, 1970, the Central Bureau of Investigation, Economic Offences 
Wing, Bombay, sent up a charge-sheet to the Caurt of the Additional Chief Presi- 
dency Magistrate, 82nd Court, Esplanade, Bombay, alleging that during the period 
from Ootober 1966 to March 1967 at Bombay, the petitioners had entered into a 
criminal conspiracy with the object of disposing of the afore-mentioned imported 

ds in contravention of the conditions of the licences issued to them and that 
in pursuance of that conspiracy and in furtherance of their common intention, 
they had actually disposed of those imported goods to different parties under 
thirty eight invoices and they had thus committed an offence under s. 120B of 
the Indian Penal Code read with s. 5 of the Imports and Exports (Control) Act, 
1947, Before sending up of the charge-sheet, consent of the State Government for 
initiation of the proceedings was obtained on March 21, 1971, under s. 196A (2) 
of the Code of Oriminal Procedure. On receipt of the charge-sheet, the learned 
Magistrate issued process. 


The petitioners appeared before the learned Magistrate and on April 21, 1971, 
they made an application saying that conspiracy to cammit an offence falling 
under s, 5 of the Imports and Exports (Control) Act, 1947, where overt acts have 
taken place pursuant to the conspiracy, is punishable as abetment under s. 5 of the 
said Act and that in the absence of a complaint in writing by an officer authorised 
in this behalf by the Central Government by general or special order, no Court 
was entitled to take cognizance of such an offence. They also stated that the au- 
thority designated under s, 6 of the Imports and Exports (Control) Aot, 1947 having 
refused to file a complaint, the prosecution was attempting to evade and circumvent 
the mandatory provisions of s. 6 of the Imports and Exports (Control) Act, 1947, 
by initiating proceedings merely for an offence under s. 120B, Indian Penal Code 
read with s. 5 of the Imports and Exports (Control) Act, 1947. They prayed that 
for want of proper complaint made by a duly authorised officer, the proceedings 
initiated against them should be terminated and/or they be discharged. The 
above application filed by the petitioners was opposed by the prosecution and it 
was submitted that the petitioners were guilty of the offence of conspiracy under 
8. 120B of the Indian Penal Code read with s. 5 of the Imports and Exports (Con- 
trol) Act, 1947 and also of the offence of contravention of the conditions of the 
licence under s. 8 of the said Act and both these offences were quite dietinct offences. 
The petitioners could, therefore, be prosecuted for the distinct offence of conspi- 
racy, with the consent of the State Government. According to the prosecution, 
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the provisions of s. 6 of the Imports and Exports (Control) Act, 1947 are no impedi- 
ment in their way inasmuch as the petitioners were being prosecuted merely for 
the offence of conspiracy under s. 120B of the Indian Penal Code read with s. 5 
of the Imports and Exports (Control) Act, 1947, which is a distirot offence from 
the offence under s. 5 of the Imports and Exports (Control) Act, 1947, 

The above submission made on behalf of the prosecntion found favour with the 
learned Magistrate. He, thorefore, by his order, dated May 19, 1971 rejected the 
PR application, dated April 21, 1971. The petitioners have thereupon 

led the present petition in this Court. 


Section 5 of the Imports and Exports (Control) Act, 1947, provides : 


“If any person contravenes, or attempts to contravene, or abets a contravention of any 
order made or deemed to have been made under this Act, or any condition of a licence granted 
under any such order, he shall, without prejudice to any confiscation or penalty to which he may 
be liable under the provisions of the Customs Act, 1962 (52 of 1962) be punishable with 
imprisonment for a term which may extend to two years and also with fine : 

Provided that in the absence of special and adequate reasons to the contrary to be record- 
ed in the judgment of the Court, such imprisonment shall not be for less than six months.” 


What is important to be noted is that s. 5 makes not only contravention of any 
order made under this Act ar any condition of a licence. granted under any such 
order, but also attempt to contravene or abetment of such contravention, punish- 
able. Section 6 then lays down: 


“No Court shall take cognizance of any offence punishable under section 5 except upon 
complaint in writing made by an officer authorised in this behalf by the Central Government 
by general or special order, and no Court inferior to that of a Presidency Magistrate or a Magis- 
trate of the first class shall try any such offence.” 


Mr. Jethmalani, learned counsel for the petitioners, urged that whenever, in 
addition to the conspiracy alleged, overt acts are said to have taken place in pur- 
suance of the conspiracy, the totality of the allegations amounts to abetment un- 
der s. 5 and consequently no Court can take cognizance of such an offence without 
a proper complaint made in writing by an officer authorised in that behalf by the 
Central Government. According to Mr. Jethmalani, whenever the law requires 
a oomplaint or sanction by a particular authority as a condition to be satisfied be- 
fore initiation of criminal proceedings, that requirement also applies to the abet- 
ment, attempt or conspiracy to commit that offence. He therefore urged that by 
making a statement that the petitioners were being prosecuted merely for the of- 
fence of ee under s. 120-B of the Indian Penal Code, read with s. 5 of the 
Imports and Exports (Control) Act, 1947, the proseoution was clearly attempting 
to evade and circumvent the mandatory provisions contained in s, 6 of the Imports 
and Exports (Control) Act, 1947. There is undoubtedly considerable force in the 
above submissions made by Mr. Jethmalani, 


Provisions similar to those of s. 5 of the Imports and Exports (Control) Act, 
1947, are contained in s. 195 (1) (a) and (b) of the Code of Criminal Procedure, 
which provides : 

“195. (2) No Court shall take cognizance— 

(a) of any offence punishable under sections 172 to 188 of the Indian Penal Code, except 
on the complaint in writing of the public servant concerned, or of some other public servant to 
whom he is subordinate; 

(5) of any offence punishable under any of the following sections of the same Code, namely, 
sections 108, 194; 195, 196, 199, 200, 205, 206, 207, 208, 209, 210, 211, and 228, when such 
offence is alleged to have been committed in, or in relation to, any proceeding in any Court, 
except on the complaint in writing of such Court or of some other Court to which such Court 
is subordinate ; ....” 

Sub-section (4) of the same section then provides : 


“(4) The provisions of sub-section (1), with reference to the offences named therein, apply 
also to criminal conspiracies to commit such offences and to the abetment of such offences, and 
attempts to commit them.” 
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There is ample authority for the proposition that s. 195 of the Code of Criminal 
Procedure does not bar the trial of an acoused person for a distinct offence disclosed 
by the same facts and which is not included within the ambit of that section. In 
Narayana v. Veerappa', the question that arose for decision was whether an alleged 
defamer who had given false evidence in Court could be prosecuted under s. 499 
of the Indian Penal Code without a complaint by the Court before whom he gave 
evidence. After an exhaustive review of the decided cases of the different Pigh 
Courts in India, a Full Bench of the Madras High Court held that the offenoe of 
giving false evidence in a judicial proceeding and defamation do not belong to the 
same genus but are distinct and separate in their characteristics and ingredients . 
and it was therefore difficult to perceive any serious inhibition by the Criminal 
Procedure Code for initiation and trial of one of these offences independently of 
anterior resort to fulfilling the conditions necessary to commence a prosecution 
for the other. It is therefore necessary to see whether the offence of conspiracy 
under s. 120B of the Indian Penal Code, read with s. 5 of the Imports and Exports 
(Control) Act, 1947, for which the prosecution seeks to prosecute the petitioners, 
is primarily and essentially an offence different from the offence falling within the 
ambit of s. 5 of the Imports and Exports (Control) Act, 1947. 

In Basir-ul-Huq v. State of West Bengal?, a similar question under s. 195 of the 
Code of Criminal Procedure came up for consideration and the Supreme Court has 
clearly observed in its judgment (p. 296) : 

“Though, in our judgment, S. 195 does not bar the trial of an accused person fora distinct 
offence disclosed by the same facts and which is not included within the ambit of that section, 
it has also to be borne in mind that the provisions of that section cannot be evaded by resorting 
to devices or camouflages. The test whether there is evasion of the section or not is whether 
the facts disclose primarily and essentially an offence for which a complaint of the Court or of 
the public servant is required. In other words, the provisions of the section cannot be evaded 
by the device of charging a person with an offence to which that section does not apply and then 
convicting him of an offence to which it does, upon the ground that such latter offence is a 
minor offence of the same character, or by describing the offence as being one punishable under 
some other section of the Indian Penal Code, though in truth and substance the offence falls 
in the category of sections mentioned in S. 195, Cr. P.C. Merely by changing the garb or label 
of an offence which is essentially an offence covered by the provisions of S. 195 prosecution 
for such an offence cannot be taken cognizance of by'misdesoribing it or by putting a wrong 
label on it.” Š 

Now, in the charge-sheet submitted by the Central Bureau of Investigation, 
Economic Offences Wing, Bombay, against the petitioners they have clearly stated 
that during the period from October 1966 to March 1967 the petitioners had 
entered into a criminal conspiracy to dispose of the imported goods in contravention 
of the conditions of the licences granted to them and in pursuance of the said con- 
spiracy the petitioners had actually disposed of the imported goods to different 
parties under thirty eight invoices. In para, 12 of the obarge-sheet they have 
specifically stated : 

“Thus in pursuance of the said conspiracy duting the said period at Bombay and in fur- 
therance of the common intention of the accused Nos. 2 to 4, the imported goods mentioned 
above have been disposed of by the accused persons in contravention of the conditions mentioned 
above. Thus the accused persons mentioned above have committed the breach of conditions 
of the Imports and Exports (Control) Act, 1947, and these accused persons have committed 
offences under section 120-B LP.C. read with section 5 of the Imports and Exports (Control) 
Act, 1947.” x 
From the above allegations made in the charge-sheet it is obvious thet the offence 
which the petitioners are alleged to have committed falls squarely and fully within 
the ambit of s. 5 of the Imports and Exports (Control) Act, 1947, though the of- 
ficer who sent up the charge-sheet has chogen to state that this offence falls under 
s. 120B of the Indian Penal Code, read with s. 5 of the Imports and Experts (Con- 
trol) Aov, 1947. On going through che allegations contained in the charge-sheet, 


1 [1953] A.T. R. Mad. 384. 2 [tess] A. I. R. S. C, 298. 
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we have not even the slightest hesitation in coming to the conolusion that those 
allegations disclose primarily and essentially an offence squarely and fully falling 
within the ambit of s. 6 of the Imports and Exports (Control) Aot, 1947. Under 
the mandatory provisions contained ın s. 6 of the said Act, no Court rhall take 
cognizance of any such offence except upon & complaint in writing made by an 
officer authorised in this behalf by the Central Government by a general or special 
order. The officer authorised by the Central Government in this behalf is the Chief 
Controller of Imports and Exports and it is not disputed that this officer specially 
empowered by the Central Government has not so far chosen to prosecute tha 
petitioners by filing a complaint in writing against them. No complaint in writing 
having been made by the officer authorised in this behalf by the Central Govern- 
ment, s. 6 of the Imports and Exports (Control) Act, 1947, debars any Court from 
taking cognizance of the offence which falls under s. 5 of the said Act. When the 
allegations in the charge-sheet disclose primarily and essentially an offence for 
which a complaint in writing by such an officer specially empowered by the Central 
Government is necessary, the mandatory provisions of s. 6 cannot be permitted 
to be avoided or circumvented by seeking to proseoute the petitioners merely for 
the offence of conspiracy as is being tried to be done in the present case, In Bajaji 
Appajs Kote v. Emperor’, this Court. has observed (p. 12) : 

“It is a well established principle that a prosecution for a lesser offence should not be 
launched when the facts alleged constitute a graver offence. In several cases like Emperor v. 
Prag Datt and Dholliah v. King Emperor’, it has been definitely laid down after a review of the 
case law on the subject, that if the graver offence is disclosed from the facts stated in a com- 
plaint the condition laid down under S. 195 (1) (b) for taking cognisance of such a case cannot 
be evaded by electing to name the offence under another section which is more general and less 
grave.” 

We respectfully agree with this view. It would be highly improper to allow suoh 
a device to be used to defeat the statutory provisions of s. 195 of the Code of Cri- 
minal Procedure. 

We may also refer to an English decision which is on all fours. In Rex v. Bar- 
nett’, a number of persons alleged to be dealers in scrap meta] were charged on a 
count of an indictment which alleged that they ‘‘conspired together and with other 
persons unknown to contrivene the provisions of s. 1 of the Auctions (Bidding 
Agreements) Act, 1927, by, being dealers, agreeing to offer and accept conbidera- 
tion as an inducement or reward for abstaining from bidding at sales by auction”. 
It was held that the principle that, where a statute made unlawful what was lawful 
before and appointed a specific remedy that remedy and no other must be pur- 
sued, applied, notwithstanding that a conspiracy was alleged, for the particulars 
alleged of that conspiracy described substantially in terms offences which the Act 
of 1927 created; and that the count was therefore bad in law. 

Jn the present oase also the allegations in the charge-sheet clearly discloses an 
offence which falls squarely and fully under s. § of the Imports and Exports (Con- 
trol) Act, 1947, and the learned Magistate was therefore in error in taking cogni- 
zance of the alleged offences without a complaint in writing by an officer authorised 
in this behalf by the Central Government. It is for the Magistrate to see what 
offence ig disclosed from the allegations in the charge-rheet and it is not open to 
the prosecution to contend that they seek to prosecute the petitioners merely for 
a lesser offence, for whch no such complaint in writing is necessary, by the officer 
authorised by the Central Government. It is clear to our mind that by doing so 
the prosecution is obviously trying to evade and ciroumvent the mandatory pro- 
visions contained in s. 6 of the Imports and Exports (Control) Act, 1947. In the 
charge-sheet the prosecution have not only alleged that the petitioners had entered 
into a conspiracy to dispose of the imported goods in contravention of the condi- 
tions of the licences, but they have also further alleged that in pursuance of that 
conspiracy the petitioners had actually disposed of all the imported goods to dif- 


3 [1946] A.LR. Bom. 7, 8.0. 47Bom.L.R. 8 (1981) LL.R 54 Mad. 1038. 
664. 6 [1851]2 K. B. 425. 
4 (1928) LLR. 51 All. 882. 
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feront parties under as many as thirty eight invoices and they had thus committed 
“breach of the conditions of the licences granted to them under the Imports and 
Exports (Control) Act, 1947”, When they have thus made allegations not merely 
of conspiracy, but also that in pursuance of the said conspiracy the petitioners 
had contravened the conditions of the licences granted to them by disposing of 
the imported goods to different persons, the charge to be framed against them 
should be not only in respect of the alleged conspiracy, but also in respect of the 
other offences which are said to have flown out of the conspiracy. In The State 
of Andhra Pradesh v. Kandimalla Subbatah’, the Supreme Court has observed 
that if the alleged offences are said to have flown out of the conspiracy the appro- 
priate form of charge would bea specific charge in respect of each of those offences 
along with the charge of conspiracy. 


In the above view of the position of law, the learned Magistrate was clearly in 
error in rejecting the petitioners’ application dated April 21, 1971. Far want of 
a complaint in writing made by an officer specially empowered in that behalf by 
the Central Government, cognizance of the offences alleged in the charge-sheet 
could not be taken by the learned Magistrate and he should have therefore ter- 
minated the proceedings and discharged the petitioners. 


The revision application ie, therefore, allowed. The proceedings in Criminal case 
No. 851/P of 1970 pending before the learned Additional Chief Presidency Magis- 
trate, 82nd Court, Esplanade, Bomhay, are hereby terminated and the petitioners 
are disoharged. The rule is made absolute. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 
KEDA KALU WAGH PATIL v. DEVIDAS PANDHARINATH METKAR.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 32F, 32G, 32P—~Tenant 
failing to exercise right to purchase land under s. 32F before its amendment in 1969-—~Tenant 
losing his right in proceedings under 33. 32F & 32G ending in 1967—Tenant in possession of 
land when amendment of 8. 82F came into force—Application by tenant under s. 32G within 
time prescribed by newly added proviso to 8. 32F(1A)—-Maintainability of application. 

The landlord who was a minor on tillers’ day attained majority in 1961. The petitioner 
who was his tenant failed to exercise his right to purchase the land within the period pres- 
cribed under s, 82F of the Bombay Tenancy and Agricultural Lands Act, 1948, as it stood before 
its amendment by Mah. Act 49 of 1969. Proceedings under ss. 82F and 82G of the Act were 
started which ended in 1967 whereby the petitioner lost his right to purchase the land under 
8, 82F and he was ordered to surrender the land in his possession to the landlord under 
s. 32P. When the amending Aot came into force, the petitioner who was still in possession 
of the land in dispute made an application under s. 82G within the period of two years pres- 
cribed under the newly added proviso to sub-s. (14) of 8. 32F to exercise his right to pur- 
chase the land and to fix its purchase price. On the question whether because of the earlier 
proceedings under s. 82F before its amendment, the benefit of the amendment should be 
refused to the petitioner :— 

Held, that the right to the land under s. 82P had not vested in the landlord as a result of the 
previous order as the amendment was retrospective in its effect and it conferred aright on the 
petitioner to purchase the land, and 

that as the petitioner was in possession of the land on the date on which the amendment 
which added the proviso to s. 82F(7A) came into force, he was entitled to exercise his right 
under the proviso and his application was, therefore, maintainable. 

The words “former tenant” in s. 82P (2)(a) of the Act only indicate a tenant whom the 
law wanted to make a purchaser, but who on account of his negligence or conduct made the 
purchase ineffective. The wordsdo not thereby connote that he has ceased to be a tenant. 


7 [1962]1 S.C. R. 194. bs Application No. 1519 of 1971, with Civil 
*Decided, March 22, 1972. Special Civil Application No. 142 of 1972. 
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A tenant who fails to exercise the right to purchase the land held by him within the pres- 
cribed time under! s. 32F does not cease to be a tenant merely because he is liable to be 
evicted under s. 832P of the Act. 


Tar facts are stated in the judgment. 


V. M. Limaye, for the petitioner-tenant. 
R. G. Samant, for the respondent-landlord. 


Varwya J. This Special Civil Application under art. 227 of the Constitution 
of India is directed against the conourrent findings and orders of the tenancy 
authorities holding that the petitioner had ceased to be a tenant of the land in his 
possession bearing S. No. 82 of village Khedgaon in taluka Kalwan of district 
Nasik. On the tillers’ day i.e. April 1, 1957 the respondent, who is the landlord of 
the petitioner, was a minor. He attained majority on June 1, 1961. The peti- 
tioner-tenant failed to exercise his right to purchase the land before June 1, 1968 
as required by s. 82F of the Bombay Tenancy and Agricultural Lands Act, 1948, 
as it stood before its amendment by Maharashtra Aot 49 of 1969. 

Under that amendment, which came into force on October 18, 1969, a proviso 
was added to sub-s. (1A). The said sub-section after the amendment adding the 
said proviso reads as under : 


“(14) A tenant desirous of exercising the right conferred on him under sub-section (T) 
shall give an intimation in that behalf to the landlord and the Tribunal in the prescribed manner 
within the period specified in that sub-section : 

Provided that, if a tenant holding land from a landlord (who wasa minor and has attained 

majority before the commencement of the Tenancy and Agricultural Lands Laws (Amendment) 
Act, 1969) has not given intimation as required by this sub-section but being in possession of the 
land on such commencement is desirous of exercising the right conferred upon him under sub- 
section (1), he may give such intimation within a period oftwo years from the commencement of 
that Act.” 
It is not disputed that the petitioner was in possession of the land in dispute on 
October 18, 1969, when the Tenancy and Agricultural Lands Laws (Amendment) 
Act, 1969 came into force. But prior to the amendment, proceedings under 
ss. 82F and 82G were started by the Agricultural Lands Tribunal in 1965. Those 
proceedings ultimately ended before the Maharashtra Revenue Tribunal on March 
2,1967. The result of the proceedings was that it was declared that the petitioner 
had lost his rights to purchase the land under s. 82F and that the land should be 
surrendered into possession of the landlord under s. 82P. 

In spite of the said decision, after the amendment came into force, the petitioner 
made an application before the Tahsildar, Kalwan, under s. 82G on December 4, 
1969, within the time presoribed under the proviso to sub-s. (Z4) of s. 82F. Inthat 
eppi oation, he stated that ho was desirous of exercising the right conferred on him 
under sub-s. (1.4) to s. 82F of purchasing the land and prayed that orders may be 
issued to the Village Officer to fix the purchase price of the land under s. 82G. He 
also requested that orders may be issued to the Village Officer to stay the handing 
over of possession of the suit land to the landlord, in pursuance of the order dated 
aor 2, 1967, passed by the Maharashtra Revenue Tribunal in the earlier pro- 
ovedings. 

The Tahsildar, Kalwan, rejected the petitioner’s application on the ground that 
in view of the earlier proceedings under-s. 82F, as it stood before the amendment, 
as the Tahsildar was directed to apply the provisions of s. 82P and summarily evict 
the petitioner, he was not competent to pass any orders on the fresh application 
filed by the petitioner. The said decision of the Tahsildar was challenged in an 
appeal before the Assistant Collector by the petitioner, who agreed with the view 
taken by the Tahsildar, holding that s. 82F was not amended with an intention to 
give retrospective effect. 

The said decision was further confirmed by the Maharashtra Revenue Tribunal 
whioh dismissed the revision application filed by the petitioner on February 25, 
1971, observing as follows: 
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“They maintained that by this amendment the rights of tenants to purchase the lands in 
question within two years of their landlord having attained majority wre revived for a period 
of two years more from the commencement of that Act, even though they had not exercised the 
game within the period specified in sub-section (1) of Section 82F. Ordinarily, that would be the 
correct position, if the tenant has continued in possession at the time ofthe amendment. In these 
cases, however, the main difficulty inthe way of the applicants is that their rights as tenants have 
been terminated by the decisions of the Revenue courts much before the amendment came into 
force. The decision of the Maharashtra Revenue Tribunal was given on March 2, 1967, while the 
amendment came into force on October 17, 1969. Now, those were orders under section 82P(2) 
of the Tenancy Act. Section 82P(1) provides that where a tenant fails to exercise the right to 
purchase the land held by him within the specified period under section 82F, the Tribunal may 
direct that the Jand shall be disposed of in the manner provided in sub-section (2). Then, sub- 
sec, (2) (a) provide’ that the Tribunal shall direct that the former tenant be summarily evicted; 
and (b) provides that the land shall subject to the provisions of sec.15, be surrendered to the 
former landlord. Now, the orders were obviously passed under these provisions. Hence, there 
oan be the least doubt that, after the orders were passed, the relations between the landlord and 
the tenants ceased to exist.” 


The said decisions of the tenancy authorities are challenged in the above petition ` 
on the ground that the said decisions are manifestly contrary to the intention of 
the Legislature in amending sub-s. (1A) so as to give a further opportunity to the 
tenant of the minors and others mentioned in s. 82F (Z) to exercise the right of 
purchase within a period of two years after the coming into force of the amending 
Act i.e. before October 17, 1969. Mr. Samant, learned counsel for the respondent- 
landlord, on the other hand, submitted that the benefit of the proviso can be ex- 
tended only to the persons who were in possession qua tenants, but that the peti- 
tioner had ceased to be a tenant or was not having the status of a tenant, in view 
of the earlier proceedings, in the course of which it was finally held that the statu- 
tory purchase in his favour was ineffective and the land was to be disposed of under 
s. 82P. Mr. Samant’s argument is that once the order was passed under s. 82P on 
the footing that the sale had become ineffective, the tenant ceased to have the 
status of a tenant and he was liable to be summarily evicted under s8. 82P and such 
a person could not claim the benelit of the proviso added by the Maharashtra Aot 
49 of 1969, on the basis of the mere fact that he was in possession of the land on the 
date on which the ainendment came into force. He further submitted that the 
petitioner was liable to be evicted under s. 82P summarily from the land but for 
the suit which the petitioner had filed after the order of the Maharashtra Rovenue 
Tribunal. The suit is referred to by the Revenue Tribunal in the course of its 
judgment as a suit challenging the partition under which the land in dispute was 
allotted to the share of the respondent. In the course of that suit an ad-interim 
injunction was obtained by the petitioner. Theinjunction was ultimately vacated. 
The order was confirmed by the Appeal Court. The order, though challenged by 
the petitioner in a Civil revision application, was not disturbed by the High Court, 
as the petitioner withdrew the application on November 28, 1969. Mr. Samant 
therefore strenuously urged that, "having regard to the orders passed in the earlier 
proceedings, the petitioner could not take advantage of the erroneous interim 
injunction orders for claiming any status higher than that of a trespasser; and 
hence the benefit of proviso to sub-s. (14) could not be extended to him. 

Having regard to these contentions, the only question which arises in this case 
is as to whether because of the earlier proceedings under s. 82 F, before its amend- 
ment the benefit of the amendment should be refused to the petitioner. In my 
judgment, all the three tenancy authorities misdirected themselves on law. The 
Tahsildar found that he was not competent to issue orders because the Maha- 
rashtra Revenue Tribunal had earlier passed an order. He ignored that’ the 
tenant was claiming a right under the new amendment. The Assistant Collector 
thought that a right was vested in the landlord under s. 32P, as a result of 
earlier proceedings; and hence that right could not be divested by a subsequent 
amendment. He forgot the plain purpose of the amendment which was meant 
to give a further opportunity to the tenant, who was in possession of the land, 
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to exercise the right of purchase. The Revenue Tribunal referred to the order 
passed by the Special Deputy Collector in the earlier proceedings under s. 82P, 
which directed that the suit land should be restored to the landlord for personal 
cultivation as prayed for by him, and held that this was an order passed i in pur- 
suance of the powers under s. 82P (2) (a) (b). 

It is true that ordinarily amending statutes must not be given a retrospective 
effect unless a plain intention of the Legislature can be found in the amendment to 
give it a retrospective effect. It was noticed that a large number of tenants in 
the Bombay area of Maharashtra State, whose landlords were minors and othera 
mentioned in s. 82F, failed to give intimation of their willingness to purchase the 
land within the period laid down, under s. 82F (1) and (1A). In order to give 
a fresh opportunity to the tenants concerned, a proviso was added with the 
specific purpose of benefiting the tenants in possession, who had lost their right 
to purchase the land in their possession. The proviso enabled them to exercise 
the right within two years after the commencement of the amending Act. It 
could not be said that any right under s. 82P was vested in the landlord as a result 
of the previous order for dispute of land under s. 82P. All that it envisaged 
was the summary eviction of the tenant and surrender of the land to the former 
landlord thereafter. Until the actual eviction and surrender took place the 
landlord could have no vested right. The Legislature could vest the person in 
possession, even if it was lost, witha new right. Even if the landlord had a right 
to claim possession by executing the order, the order could be affected with retros- 
pective effect by amendment of the statute, like the one with which we are dealing 
in this case. The specific intention of the amendment was to benefit the tenants 
who had otherwise lost their right of purchase. If the tenants were in possession 
of the land when the amendment came into force they were benefited by the 
amendment. 

The decision in the former proceedings can be relied upon by the landlord 
only on the basis of principles analogous to res judicata. The decision cannot 
create a vested right in the landlord against the Legislature making statutory 
amendment. The previous decision could not prevent the Legislature from 
making amendment which was plainly intended to be retrospective as it con- 
ferred right on the tenants who had lost it. The respondent could not make a 
plea of res judicata or estoppel in view of the subsequent statute. In my judgment, 
therefore, all the tenancy authorities manifestly erred in law in holding that the 
petitioner’s application under the proviso to sub-s. (1A) of s. 82F was not main- 
tainable in view of the earlier orders under the unamended section. The petitioner 
was in possession of the land on the date on which the amendment adding the 
proviso came into force. He was, therefore, entitled to exercise the right under 
the said proviso. í 

Mr. Samant, however, vehemently contended that the Legislature has made a 
difference in describing the status of a tenant who had lost his right to purchase 
tho land as a “former tenant” under s. 82 P and asa “tenant” undor s. 82F. He, 
therefore, submitted that the Tribunal was right in assuming that the tenancy 
of the petitioner was terminated under s. 82P. The very expression “former 
tenant’, submits Mr. Samant, connotes that the tenant ceased to be a tenant 
on account of something. He submitted that the very fact that an order under 
a. 82P was passed on Maroh 2, 1967 for evicting the petitioner under s. 82P (2) (a) 
and for restoring the land to the landlord under sub-s. (2) (6), therefore, resulted 
in the termination of the tenancy of the petitioner, This argument must be 
rejected because the words “former tenant” in sub-s. (2) (a) of s. 82P, are used 
only to indicate a tenant whom the law wanted to make a purchaser, but who 
on account of his negligence or conduct made the purchase ineffective. That 
cannot, however, affect the rights of the petitioner to continue to be a tenant 
till he exercises his right under sub-s. (14) of s. 82F. 

Even after he failed to exercise his right under sub-s. (7A) of s. 82F till the 
amendment to the said sub-section, he continued to be a tenant, only liable to be 
evicted under s. 82P. There is nothing in s. 82P which indicates that a tenant 
who failed to exercise the right to purchase the land held by him within the 
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prescribed time under s. 82F, ceased to be a tenant. The mere fact that he 
was liable to be evicted under s. 82P though he was a tenant does not mean 
that his tenancy was terminated by the statute, when the statute does not specifi- 
cally say so. That is why while amending sub-s. (14) of s. 82F the Legis- 
lature has advisedly used the expression “tenant” and not “former tenant” which 
is used in sg. 82P. If the petitioner fulfilled the requirements of s. 82F (1A) with 
proviso, he was entitled to the benefit of that proviso after the amendment. No 
orders passed under the unamended section could prejudice this new right which 
was conferred specially by the Legislature on him. 

Mr. Samant then submitted that the view taken by the Revenue Tribunal and 
the other tenancy authorities in the present case is a possible view and should not 
be interfered with by this Court in its powers under art. 227 of the Constitution 
of India. In support of his argument, be relied on the well known decisions of 
the Supreme Court in Satyanarayan v. Mallikarjun: and T. S. Balaram v. Volkart 
Brothers, Bombay*. With respect, the said decisions are applicable where 
two views are possible. In the present case, no two views are possible. The 
tenancy authorities have plainly misdirected themselves with regard to the scope 
of the amendment effected in sub-s. (14) of s. 82F of the Bombay Tenancy and 
Agrioultural Lands Act, 1948, by Maharashtra Act XLIX of 1969, for enabling 
tenants to exercise the rights conferred on the tenants, as stated hereinabove. 

For these reasons, the petition must be allowed. The order of the Tahsildar, 
Kalwan, dated March 18, 1970, the order of the Assistant Collector, Nasik, dated 
September 6, 1970 and the order of the Maharashtra Revenue Tribunal dated 
February 25, 1971, are quashed. The application filed by the petitioner under 
s. 82G is restored to the file of the Tahsildar Kalwan. The Tahsildar shall 
dispose it of in accordance with law. 

In Civil Application No. 142 of 1972, the petitioner has prayed for the stay of 
the order passed by the Maharashtra Revenue Tribunal dated March 2, 1967, 
referred to above. If the petitioner is entitled to exercise his right of purchase 
under the proviso to sub-s. (14) of s. 82F, no order can be ed against him 
under s. 82P. It is, therefore, necessary to stay the proceedings for delivery of 
possession under the order of the Maharashtra Revenue Tribunal dated March 2, 
1967, pending the application which is to be heard by the Tahsildar as directed 
above. Ifthe Tahsildar holds that the petitioner is entitled to purchase the land, 
he shall proceed to fix the purchase price; and the order passed by the Revenue 
Tribunal on March 2, 1967 and the earlier orders passed by the tenancy authorities 
which were confirmed by that order shall become infructuous as a result of the 
amendment Act. If, on the other hand, it is held by the Tahsildar for any valid 
reason that the petitioner is not entitled to purchase the land, the respondent 
shall be at liberty to execute the order passed by the Maharashtra Revenue Tri- 
bunal on March 2, 1967. Subject to the above remarks, rule in Civil Application 
No. 142 of 1972 is also made absolute. In the ciroumstances of the case, there 
will be no order as to costs. 


Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 


MADHAVLAL N. PITITE v. THE MUNICIPAL CORPORATION FOR 
GREATER BOMBAY.* : 
Bombay Municipal Corporation Act (Bom. UT of 1888), Secs. 217, 165—-Appeal under 3. 217 
whether to be filed against Municipal Corporation or Municipal Commissioner. 
An appeal under 5,217 of the Bombay Municipal Corporation Act against the decision of 
the Municipal Commissioner under s. 165 of the Act has to be filed against the Municipal 
Corporation of Greater Bombay and not against the Municipal Commissioner. 


R. W. Adik, for the petitioner. 
0. J. Sawant with A. M. Desai, for respondent No. 1. 


1 (1959) 62 Bom. L.R. 146, S.C., s.c. [1960] “Decided, February 14, 1972. Special Civil 
ALR. S.C. 187. ` Application No. 1056 of 1969. 
2 [1971] A.LR. S. C. 2204, 
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Vama J. The petitioner in this petition under art. 227 of the Constitution of 
India, is challenging the order dated January 14, 1969, passed by the Additional 
Chief Judge of the Court of Small Causes at Bombay, dismissing the petitioner’s 
appeal under s. 217 of the Bombay Municipal Corporation Aot, 1888, on the sole 
ground that the appeal was filed against the Municipal Corporation for Greater 
Bombay and not against the Municipal Commissioner. 

In connection with the question of the party respondent in an appeal before 
the Chief Judge of the Small Cause Court under s. 217 of the Act the following pro- 
visions in the Act are relevant. Under ss. 189 and 140 property taxes are directed 
to be imposed on buildings and lands. Under ols. (b) and (c) of s. 140 the basis for 
taxes is rateable value of buildings and lands. Persons primarily liable to pay the 
taxes are indicated in s. 146. Sections 154 to 168 relate to procedure for assessing 
rateable value and ascertaining the tax payable in respect of the buildings and 
lands. The Commissioner is directed in the first instance to prepare assessment 
book containing entries indicated in s. 156. Under s. 168 the assessee-person res- 
ponsible to pay taxes is authorised to file a complaint against the rateable value 
entered in the assessment book by the Commissioner and under s. 165 he is the ~ 
authority prescribed to investigate and dispose of the complaint after giving op- 
portunity to show cause and a hearing to the complainant. The result of the deci- 
sion of the Commissioner must then be entered in the assessment book which can 
be amended under s. 167 by the Commissioner. Under s. 217 right of appeal is 
created in favour of the affected assesses in respect of the Commissioner’s decisions 
under ss. 168 and 165. Chief Judge of the Small Causes Court at Bombay is the 
prescribed appellate authority. i 

The above provisions indicate that the lis or the subjeot matter of the appeal is 
the rateable value of the building of an assessee. The two parties to the lis are 
the debtor. assessee on the one hand and the creditor or the claimant, the Municipal 
Corporation of Greater Bombay on the other. The Commissioner is the pres- 
cribed authority whose decisions would be under challenge in the appeal. He 
would not have interest of any kind in the subject matter or the lis in the appeal. 
A tribunal prescribed to make decisions can never be a party respondent in an 
appeal against its decisions though sometimes it may be joined proforma. The 
Additional Chief Judge was therefore not justified to make contrary findings and: 
dismiss the appeal of the petitioner on the ground that the Municipal Corporation 
was not the correct respondent and that the appeal should have been instituted 
against the Commissioner. 

There is no section in the Bombay Municipal Corporation Aot which requires 
the appeal to be filed either against the Municipal Corporation or against the Muni- 
cipal Gomielastonar. All that s. 217 contemplates is the appeal “against rateable 
value or tax fixed or charged” under the Act. The rateable value and tax referred 
to in that section are necessarily in connection with the taxation of the Bombay 
Municipal Corporation. Under s. 5 (2) the Corporation shall, by the name of “the 
Municipal Corporation of Greater Bombay,” be a body corporate and have perpe- 
tual succession and a common seal and by such name may sue and be sued. Mr. 
Sawant appearing for the Municipal Corporation submitted that Small Causes 
Court Judges had, in a series of decisions, takerrthe view that such an appeal was 
not competent and hence objection was taken. Matters before authorities should 
be decided according to law and not according to arbitrary rules upholding such 
unjustified objections raised by the parties, as in the instant case. No section 
was pointed out to us to show that an appeal filed against the Municipal Corpora- 
tion was liable to be dismissed on the ground that it was not maintainable under 
s. 217. 

Mr. Sawant submitted that appeals relating to rateable value and taxes were 
determined by the Municipal Commissioner; that the Munioipal Commissioner was 
a separate authority under s. 4; and hence it was necessary to name the Municipal 

mmissioner as a party respondent in the appeal. The Municipal Commissioner 
is invested with certain powers under the Act only for the purpose of Municipal 
Corporation. Mr. Sawant was unable to point out any form or rule prescribed 
regarding memorandum of appeal which requires the Municipal Commissioner to 
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be shown as respondent. He, however, referred to s. 517 which only enables the 
Commissioner to take legal proceedings and does not lay down any provision ren- 
dering an appeal filed under s. 217 against the Municipal Corporation not main- 
tainable. We, therefore, hold that the appeal filed by the petitioner was main- 
tainable under s. 217 and the learned Judge of the Court of Small Causes erred in 
law in holding that the appeal was not maintainable. 

In the result, the order passed by the Additional Chief Judge on January 14, 
1969, is quashed. The Municipal Appeal No. M/277 of 1967 is restored to the file 
of the Court of the Chief Judge of the Small Causes Court at Bombay. The Chief 
Judge is directed to dispose of the said appeal in accordance with law, in the light 
of the observations made hereinabove. The Rule made absolute with costs. 


Rule made absolute. 





Before Mr. Justices Vaidya. 
BHILA KESHAV PATIL v. GANAPATI CHUNILAL KABRE-* 


Bombay Tenancy and Agriculiural Lands Act (Bom. LXVII of 1948), Sec. 82-O—-Tenancy under 
8. 32-O(1) whether tenancy created by law and not by landlord. 


The tenancy referred to in s. 82-O (I) of the Bombay Tenancy and Agricultural Lands 
Act, 1948, is a tenancy created after the tillers’ day by a landlord and not a tenancy recognised 
and declared by the tenancy authorities de hors the landlord. If the tenancy was created by 
law only, it cannot be said that it was ‘created’ by the landlord until the landlord accepts the 
statutory tenancy or until his contentions denying the tenancy are finally and conclusively 
overruled. 


Vishnu Shantaram v. Indira Anant’, S. C. Prashar v. Vasantsen* and Raghvendra Dhondo- 
pant Kulkarni v. Bajirao Kadu More‘, referred to. 


Tae facts appear in a judgrhent. 


R. G. Samant, for the petitioners. 
” D. M. Parulekar for P. S. Warke, for respondent No. 1. 


Varya J. The only question which arises in this special civil application under 
art. 227 of the Constitution of India is whether the petitioners had exercised their 
rights of statutory purchase under s. 82-0 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, within one year from the commencement of the tenancy within 
the meaning of that section. f 

The facts aro as follows :— 

The subject-matter of dispute between the parties i.e. the petitioners-tenants 
and their landlord-respondent No. 1 is Gat No. 102, measuring 14 acres and 18 
gunthas assessed at Rs. 40-12, situated at Village Palsod in Taluka Jalgaon. On 
October 28, 1967, the petitioners made an application before the Agricultura] Lands 
Tribunal and Tahsildar Jalgaon, stating that they had cultivated the land in 1966- 
67 as tenants and had given necessary notice to purchase the suit-land on June 80, 
1967 and should be, therefore, declared the purchasers of the land under s. 82-0 
and the price should be fixed under ss. 82-G and 82-H. All the time during the 
pendenoy of the said case before the Agricultural Lands Tribunal, the landlord- 
respondent No. 1 merely took adjournments twenty times and ultimately on 
November 7, 1969 the Tahsildar decided the case ex-parte against the landlord. 

The Tahsildar relied upon the deposition of petitioner No. 1, in the course of 
which he stated that the petitioners’ tenancy was recognized for the first time by 
mutation entry No. 802 dated April 20, 1967 and hence intimation was sent to the 
landlord by the petitioners on June 27, 1967 and the same was received by the 


“Decided, April 28, 1972. Special Civil 8 (1972) Special Civil Application No. 

Application No. 2672 of 1971. 808 of 1968, with Special Civil Applications 
F (1971) 73 Bom. L.R. 792, F.B. Nos 304 and 805 of 1988, decided by Malvan- 
2 [1968] A.LR. 8.C. 1856. kar J., on March 2, 1973 (Unrep.). 
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landlord on June 80, 1967 within one year from the commencement of tenancy as 
required by s. 82-0 of the Act. The Tahsildar considered the oral and documentary 
evidence relating to the land and fixed the price and instalments by which the tenant 
had to pay the price to the landlord. In the course of the proceedings, the petitioners 
had produced a copy of the decision in Appeal No. 119 of 1968 dated February 28, 
1969 given by the Sub-Divisional Officer, Jalgaon Division, declaring the petitioners 
as tenants of the land in dispute. Having regard to all these facts, the Tahsildar 
held by his order dated November 80, 1969, that the tenants had exercised their 
right within the period prescribed by s. 82-0 of the Act and on payment of the price, 
a certificate should be issued to them under s. 82-M of the Bombay Tenancy and 
Agricultural Lands Act, subject to the provisions of s. 48 of the same Act. 


Feeling aggrieved by the said decision of the Tahsildar and Agricultural Lands 
Tribunal, respondent No. 1 filed ań appeal to the Deputy Collector, Jalgaon, con- 
tending that the tenancy of the petitioners was held, in the earlier reference pro- 
ceedings, to be commencing from the year 1959-60 and not from the year 1967-68 
and that notice of intimation of purchase was not given by the petitioners within 
one year from the commencement of the tenanoy within the meaning of s. 82-0 
of the Act; and hence the purchase in favour of the tenant had become ineffective 
by reason of failure to give notice to the landlord within one year from 1959-60. 
The Deputy Collector upheld these contentions, set aside the order of the Tahsildar 
and directed the Agricultural Lands Tribunal to proceed under s. 82-P of the Bom- 
bay Tenancy and Agricultural Lands Act. 


The decision of the Deputy Collector dated March 28, 1971, was challenged by 
the petitioners in revision before the Revenue Tribunal. The Revenue Tribunal 
confirmed the order of the Deputy Collector observing as under :— 


“The opponent filed Civil Suit No. 821 of 1067 to restrain the applicants from interfering 
with his possession of the suit land and the defence set up by the applicants was that they were 
tenants of this land since 1959-60, No doubt, as the suit was filed in 1967, the relevant question 
therein was regarding the possession of the land in that year, namely, 1967-68. Now, the oppo- 
nent sought an injunction on the footing that the applicant had no right to the land in question 
and were trespassers. The applicants claimed to be tenants of the land. Naturally, the issue 
that was referred to the revenue Court under section 85-A was confined to the question of posses- 
sion of the year 1967-08. The Judgment recorded by the appellate Court, however, shows that 
the evidence led by the applicants was calculated to show that they were tenants in the land from 
the year 1959-60. It appears from the observations at certain places in the Judgment that this 
position, that the applicants were cultivating the land since 1959-80, was admitted by the oppo- 
nent’s Mukhtyar. The opponent however, tried to explain that the applicants were mere labourers 
and not tenants. The Sub-Divisional Officer held, on the evidence, thatthe applicants had been 
cultivating the land as tenants since the year 1959-60, and they were on the land as tenants in the 
material year 1967-68. The opponent unsuccessfully tried to challenge this view by bringing 
the matter to this Tribunal, then taking it to the High Court and also to the Supreme Court. Thus, 
on the strength of that decision, a finding has been reached that the applicants were in the land 
from the year 1950-60. Now, this finding takes away the very basis of the view taken by the 
Tahsildar and A.L.T. Jalgaon that the tenancy of the applicants should be deemed to have com- 
menced when their names were entered as tenants on 20-4-1967 by mutation entry No. 802.” 
In other words the Revenue Tribunal took the view that because, in the earlier pro- 
ceedings, it was found that the petitioners were oultivating the land as tenants from 
the year 1959-60, although the landlord was disputing the tenancy even in 1967, 
it was the duty of the tenants to give notice of one year from 1959-60 under s. 82-0 
of the Act. 

The said decisions of the Revenue Tribunal and the Deputy Collector are chal- 
lenged in the above petition. Mr. Samant, the learned counsel for the petitioners- 
tenants contended that the period of one year under s. 82-0 is to be calculated from 
the date of the commencement of the tenanoy; and the tenancy referred. to in s. 
82-0 (Z) is a tenancy “created after the tillers’ day by a landlord” and not a tenancy 
recognized and declared by the tenancy authorities de hors the landlord. The 
contention must be upheld. If the tenancy was ‘created’ by law only and not by 
the landlord, it cannot be said that it was ‘created’ by the landlord, until the 
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landlord socepts the statutory tenancy or until his contentions denying the 
tenancy are finally and conclusively overruled. 

The finding in the earlier proceeding that the tenants were cultivating since 
1959-60 was a finding which was arrived at after rejecting the contention of the 
landlord that the petitioners were merely labourers working on the land. The 
landlord never accepted the petitioners’ tenancy till the decision of the Revenue 
Tribunal on the reference by the oivil Court which became binding on him. He 
even challenged the decision of the Revenue Tribunal in the High Court and the 
Supreme Court. It is only after the decision of the Revenue Tribunal became 
binding on the landlord that it can be said that he “‘oreated” the tenanoy within 
the meaning of s. 82-0. Having disputed the tenancy till the Revenue Tribunal 
decided the dispute and even thereafter, he can never be permitted to blow hot 
and cold in the same breath and say that he had ‘created’ in 1959-60 the tenancy 
within the meaning of s. 82-0 or that the tenancy had commenced in 1959-60 for 
Se age of s. 82-0. The Tahsildar, in the present case held that, as the petitioners 

ad made an application and given an intimation under s. 82-0 of the Act within 
one year from the date of the mutation entry showing them as the tenants, s. 82-0 
was complied with. Before even the Deputy Collector and the Revenue Tribunal 
decided that they were the tenants in the year 1967-68, it could not be said that 
there was any delay in giving intimation on their part to the landlord as required 
under s. 82-0. The intimation given by the tenants and the applications made 
by them were, therefore, within the period prescribed under s. 82-0 (1) and (14). 

Mr. Parulekar, the learned counsel for the respondent, contended that the view 
that I am taking is contrary to the view of the Full Bench in: Vishnu Shantaram 
v. Indira Anant}, the decision of the Supreme Court in: S. O. Prashar v. Vasant- 
sen*, which was a decision under the Income-tax Act and which laid down the law 
about the extension of time limit by statute, and the decision of Malvankar J. in 
an unreported judgment in Rayhvendra Dhondopant Kulkarni v. Bajirao Kadu 
More? I do not find in the said judgments any view cohtrary. to the view that I 
have taken of the provisions of s. 82-0. It is, therefore, not necessary to discuss 
them. 

In the result, the petition succeeds. The order passed by the Revenue Tribunal 
on October 22, 1971 and the order passed by the Deputy Collector on March 28, 
1971 are set aside. 

As no other ground is alleged against the validity or propriety of the order of 
the Tahsildar and Agricultural Lands Tribunal, the order passed by the Tahsildar 
and Agricultural Lands Tribunal on November 80, 1969 is restored, subject to the 
modification that the first instalment of Rs. 461 should be paid, not as directed 
by the Tahsildar on December 81, 1970, but in view of the passage of all this time, 
on or before December 81, 1972. 

Rule made absolute. 

No order as to costs. ; Rule made absolute. 


Before Mr. Justice Tulzapurkar and Mr. Justice Maloankar. 
THE UNION OF INDIA v. THE SAKSERIA COTTON MILLS LTD.* 


Indusiries (Development and Regulation) Act (LXV of 1961), Secs. 154, 18F.A, 29D, 3(d), 16—~ 
Constitution of India. Arts. 14, 314—Whether 8. 154 will apply to company whose business 
has stopped some years prior to opinion coniemplated by section formed by Central Govern- 
ment—Eapression “industrial undertaking” in s. 15A whether means the same as that expression 
defined in 8.3(d)}—Central Government whether must give hearing before forming opinion or taking 
action under 8. 154—+Whether s. 15A violative of art. 14. 


The phrase “the business of such company is not being continued” in s. 15A(1) of the 
Industries (Development and Regulation) Act,1051, means the company whose business is 


1 (1971) 78 Bom. L.R. 792, F.B. kar J., on March 2, 1972 (Unrep.). 
2 [1963] A.LR. S.C. 1856. *Decided, July 4, 1972, Company Ap- 
3 (1072) Special Civil Application No. plioation No. 5 of 1972 (in Company Petition 
808 of 1968, with Special Civil Applications No. 159 of 1967). 
Nos. 804 and 805 of 1968, decided by Malvan- 
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non-existent at a time when the requisite opinion contemplated by the section is formed by 
the Central Government and if at such time the business is not continued or has stopped, 
the case would fall within that phrase. The section will, therefore, apply even to a company 
whose business has stopped even for some years prior to formation of requisite opinion by 
the Central Government. 

The expression “‘industrial undertaking” occurring in s. 15A(Z) of the Act cannot be given 
the same meaning which has been given to that expression defined in s. 8(d) of the Act. 

V. F. & G. Insurance Co. v. M/s. Fraser & Ross, referred to. 

Section 15A of the Act contemplates an opinion to be subjectively formed by the Central 
Government about the necessity to investigate into the possibility of restarting an industrial 
undertaking. The section does not make it incumbent upon the Central Government to 
grant hearing of any kind to any person before forming an opinion or taking action under 
it and, therefore, the fact that no opportunity of hearing is afforded to a person does 
not vitiate the opinion of the Central Government. 

The provisions of s. 15A of the Act are not violative of art. 14of the Constitution of India. 

Inder Singhv. The State of Rajasthan? and N. I. Caterers Lid. v. State of Punjab’, referred to. 


Tax facts are stated in the judgment. 


F. S. Nariman, Additional Solicitor General of India, with A. B. Diwan and 
A. M. Setaload, for the applicants in support. 

M. M. Vakil with Ashok H. Desai, for respondent No. 8, to show cause. 

M. O. Chinoy, for respondents Nos. 4 to 6, submitting to the orders of the Court. 

Ashok H. Desai, for respondents Nos. 7, 8 and 9, being the Trustees of the 
2nd Denbenture Trust, to show cause. 

D. H. Buch, for the supporting creditors in support. 

Official Liquidator and the Official Liquidator of respondent No. 1 Co. present 
in person. 


TuLZAPUREAR J. Thisisa Judges Summons dated January 12, 1972 taken 
out by the applicants (The Union of India) seeking permission or leave of this 
Court to make or cause to be made investigations into the possibility of re-start- 
ing the industrial undertaking of respondent No.1 (The Sakseria Cotton Mills 
Ltd. (in liquidation)) in the interest of general public and particularly in the in- 
terest of production of cotton textiles, unders.15A of the Industries (Development 
and Regulation) Act, 1951 as amended by the Amending Act No. 72 of 1971. 

The facts giving rise to the application by way of the Judges Summons may 
be stated: The Sakseria Cotton Mills Ltd., (hereinafter referred to as respondent 
No. 1 Company), a public limited Company incorporated under the Indian Com- 

anies Act VIL of 1918, used to run textile mills situate at Delisle Road, Parel, 
mbay. It ceased production and actually stopped its business since about 
October 18, 1967. On a creditor’s petition, being Company Petition No. 
189 of 1967 filed on December 7, 1967 respondent No. 1 Company was ordered to 
be wound up by this Court on March 12, 1969 and the Official Liquidator (res- 
pondent No. 2) was appointed Liquidator thereof with necessary powers under 
the Companies Aot, 1956 to take charge of the assets of the Company 
and to conduot its affairs in course of winding up and to distribute its assets in 
accordance with the provisions of the Companies Act. However, it appears 
that on September 14, 1962 respondent No. 1 Company had executed two Debenture 
Trust Deeds—one in favour of Gobindram Sakseria Charity Trust to secure the 
advance of Rs. 89 lacs and interest thereon (respondents Nos. 4, 5 and 6 being 
the trustees thereof) and the other in favour of the Trustees of Hashimara In- 
dustries Ltd. (respondents Nos. 7, 8 and 9 being the trustees thereof) 
to secure the advance of Rs. 45 lacs and interest thereon; the second 
debenture deed was subject to the first debenture deed and by the second de- 
benture trust deed the properties of the Mills belonging to the Company including 
' the lands, buildings and machinery and plant were conveyed to the trustees of 


1 [1960] ALR. S.C. 971. 8 {1967] ALR. S.C. 1581. 
2 [1987] A.LR. S.C. 510. : 
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the second debenture trust deed. It further appears that pursuant to power 
contained in that behalf in the second debenture trust on defaults being com- 
mitted in payment of certain instalments, the trustees (respondents Nos. 7, 8 
and 9) on October 7, 1967 appointed one Sumat Prasad as a private Receiver 
to take possession of the Mills and its assets and to exercise the power of sale and 
to recover the amount due under the second debenture trust deed and accordingly 
respondent No. 8 took possession of the Mills on October 17, 1967 and on 
the very next day i. e. on October 18, 1967 the Management retrenched all the 
workers of the Mills and the Mills ceased to function on and from that date and 
remained entirely closed ever since. Since the secured oreditors did not join 
in the winding up proceedings, and the private Receiver was in possession and 
control of the Mills and its assets, this Court while passing winding up order and 
appointing the Official Liquidator as the Liquidator of the Company gave 
specific directions that, 

“this winding up order will not in any way prejudicially affect the rights of the secured 
creditors nor will the appointment of the Official Liquidator displace the private Receiver, 
who, however, will have no power to run the mill but will enjoy all powers for the purpose of 
realising the security by sale thereof for the benefit of secured creditors”. 

After respondent No. 1 Company was ordered to be wound up as aforesaid, 
the State of Maharashtra in or about March 1968 started negotiations with 
respondent No. 8 (private Receiver) and the Official Liquidator (respondent, No.2) 
for taking over the said Mills for being run on leave and licence basis as part of the 
Unemployment Relief Scheme. But the negotiations ultimately failed in April 
1970, inasmuch as, the State of Maharashtra withdrew its offer on the ground 
that the workers were unwilling that the management should receive yearly 
licence fee of Rs. 8 lacs as demanded. Thereafter on June 2, 1970 the Central 
Government passed an order under s. 15 (a) (š) of the Industries (Development 
and Regulation) Act, 1951 appointing a Committee of Investigators for making 
a full and complete investigation into the ciroumstances resulting in the fall in 
the production of the textile goods manufactured by the Company. Respondent 
No. 8 the private Receiver appointed by respondents Nos. 7, 8 and 9 (being the 
Trustees of the second debenture trust deed) filed a petition in this Court, being 
Miso. Petition No. 4 of 1971 challenging the said order passed by the Central 
Government on June 2, 1970. It appears that the Committee of Investigators 
had submitted its report to the Union of India on or about January 5, 1971 and 
the said report was also challenged by respondent No. 8 in the said writ petition. 
Mr. Justice Chandrachud who ultimately heard the writ petition by his judgment 
and order passed on October 9, 1971 set aside the order dated June 2, 1970 
and the Central Government was directed not to take any steps in pursuance of 
the said order or in pursuance of the said report submitted by the Committee 
of Inspeotors on the ground that the order under s. 15 of the said Act could not 
have been made in June 1970 when the Mills had been closed and remained closed 
since October 1967. Thereafter the Industries (Development and Regulation) 
Amendment Ordinance No. XX of 1971 was promulgated on November 1, 1971 
and by that Ordinance inter alia two new sections being ss. 15A and 18FA were 
introduced in the said Act of 1951. Under the former new section (s. 15A) 
power to investigate into the affairs of a company in liquidation for certain pur- 
pose and upon fulfilment of certain conditions was conferred upon the Central 
Government while under the latter new section (s. 18FA) power to appoint su- 
thorised persons to take over management or control of industrial undertakings 
in respect of which an investigation has been made under s. 15A on fulfilment of 
certain conditions was conferrred upon the Central Government. On December 
24, 1971 the amending Act, being Act No. 72 of 1971, was passed by the Parlia- 
ment incorporating substantially the provisions of the Ordinance in the original 
Act of 1951 and the amending Act was deemed to have come into force on Novem- 
ber 1, 1971. According to the applicants (The Union of India) after the pro- 
mulgation of the aforesaid Ordinance and the coming into force of the said new ` 
sections, the Central Government gormed an opinion that it was necessary in the 
interest of general public and in particular in the interest of production of cotton 
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textiles to investigate the possibility of re-starting the industrial undertaking 
of respondent No. 1 Company and in pursuance of that opinion so formed the 
applicants have taken out the present Judges Summons on January 12, 1972 
under s. 15A of the said Aot seeking permission of the Court to make or cause 
to be made an investigation into such possibility by such person or body of persons 
as the applicants may appoint for the purpose. 

The application for the grant of necessary permission under s. 15A of the said 
Act has been resisted by respondent No. 8 who is the private Receiver of the Mills 
appointed by the trustees of the second debenture trust deed as also by respondents 
Nos. 7, 8 and 9, who are the trustees of the second debenture trust deed on8and 4 
grounds. In the first place it has been contended that s. 15A of the said Aot 
ig not applicable to the industrial undertaking of respondent No. 1 Company and 
as such the application is misconceived and no permission as sought should be 
granted. Secondly, it has been urged that even if it be held that s. 15A is appli- 
cable to the present case, the condition precedent as mentioned in the seotion, 
namely formation of requisite opinion on relevant materials has not been fulfilled 
and as such permission sought cannot be granted. Thirdly, it was contended 
that the alleged formation of opinion was contrary to the principles of natural 
justice, inasmuch as, no opportunity of being heard was given to respondent 
No. 8 or the trustees of the second debenture trust deed and as such the requisite 
opinion even if formed could not be acted upon. Fourthly, the vires of ss. 15A 
and 18 FA was challenged under art. 14 and art. 19 (1) (f) & (g) of the Constitution. 
Lastly, it was contended that the application seeking permission under s. 15A 
has been made mala fide with ulterior motive of dispossessing respondent No. 8 
of the assets which were in his hands and the same has been made at the behest of 
the State Government. We may state that respondent No. 2 who is the Official 
Liquidator has submitted to the orders of the Court and so far as respondents 
Nos 4, 5 and 6, who are the trustees of the first debenture trust deed, are concerned, 
it has been pointed out on their behalf that as the present application is merely 
for leave to make investigation into the possibility of re-starting the Mills of 
respondent No. 1 Company and as after investigation it may be found that it is 
not possible to re-start the Mills or otherwise, they have no objection to this Court 
granting the permission sought, of course, without prejudice to their rights to 
challenge the relevant provisions of the Act of 1951 and its amendments as being 
invalid and void as and when occasion arises. In other words, respondent No. 2 
and respondents Nos. 4, 5 and 6 have not opposed the application. We shall, 
therefore, deal with four or five objections that have been raised by the private 
Receiver and the trustees of the second debenture trust deed to the grant of 
permission as sought by the applicants under s. 15A of the Act. But before 
we do so it would’ be desirable to set out the material provisions of the amending 
Act. 

As stated earlier, the present application has been made by the Union of India 
for granting permission to them to investigate into the affairs of respondent No. 1 
Company in liquidation under s. 15A of the Aot. Section 15A which has come 
into force from November 1, 1971 runs as follows: 

“IBA. Power to investigate into the affairs of a company in liquidation.—({1) Where a Company, 
owning an industrial undertaking, is being wound up by or under the supervision of the High 
Court, and the business of such company is not being continued, the Central Government may, 
ifitis of opinion that it is necessary, in the interests of the general public and, in particular, 
in the interests of production, supply or distribution of articles or class of articles relatable to 
the concerned scheduled industry, to investigate into the possibility of running or re-starting 
the industrial undertaking, make an application to the High Court praying for permission to 
make, or cause to be made, an investigation into such possibility by such person or body of 
persons as that Government may appoint for the purpose. 

(2) Where an application is made by the Central Government under sub-section (2), the 
High Court shall, notwithstanding anything contained in the Companies Act, 1956 (1 of 1956) 
or in any other law for the time being in force, grant the permission prayed for.” 

It may be stated that after the investigation contemplated by s. 15A of the 
Act is carried out and if as a result of such investigation the Central Government 
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forms an opinion that there are possibilities of restarting the industrial undertak- 
ing in question, then, under s. 18FA power has been conferrd upon the Central 
Government to appoint authorised persons to take over the management of the 
said undertaking after obtaining the permission of the High Court in that behalf. 
The material part of 18FA runs as follows : 


CISFA. Power of Ceniral Government to authorise, with the permission of the High Court, 
persons io take over management or control of industrial undertakings.—(1) If the Central 
Government is of opinion that there are possibilities of running or re-starting an industrial un- 
dertaking, in relation to which an investigation has been made under section 15A, and that 
such industrial undertaking should be run or re-started, as the case may be, for maintaining 
or increasing the production, supply or distribution of articles or class of articles relatable to 
the scheduled industry, needed by the general public, that Government may make an applica- 
tion to the High Court praying for permission to appoint any person or body of persons to take 
over the management of the industrial undertaking or to exercise in respect of the whole or 
any part of the industrial undertaking such functions of control as may be specified in the 
application. 


(2) Where an application is made under sub-section (1), the High Court shall make an 
order empowering the Central Government to authorise any person or body of persons (herein- 
after referred to as the ‘authorised person’) to take over the management of the industrial un- 
dertaking or to exercise functions of control in relation to the whole or any part of the industrial 
undertaking (hereinafter referred to as the ‘concerned part’) for a period not exceeding five years : 

Provided that if the Central Government is of opinion that it is expedient in the interest 
of the general public that the authorised person should continue to manage the industrial un- 
dertaking, or continue to exercise functions of control in relation to the concerned part, as the 
case may be, after the expiry of the period of five years aforesaid, it may make an application 
to the High Court for the continuance of such management or functions of control, for such 
period, not exceeding two years at a time, as may be specified in the application and thereupon 
the High Court may make an order permitting the authorised person to continue to manage 
the industrial undertaking or to exercise functions of control in relation to the concerned part: 

Provided further that the total period of such continuance (after the expiry of the initial 
period of five years) shall not, in any case, be permitted to exceed ten years, 


(3) Where an order has been made by the High Court under sub-section (2), the High 
Court shall direct the Official Liquidator or any other person having, for the time being, charge 
of the management or control of the industrial undertaking whether by or under the orders of any 
Court, or any contract or instrument or otherwise, to make over the management of such un- 
dertaking or the concerned part, as the case may be, to the authorised person and thereupon 
the authorised person shall be deemed to be the Official Liquidator in respect of the industrial 
undertaking or the concerned part, as the case may be....” 


Sub-section (6) enables the authorised person to raise any loan on such terms 
and conditions and subject to such limitations as may be presoribed for the pur- 
pose of running the industrial undertaking and further enables him for that 
purpose to create a floating charge on the current assets of the industrial under- 
taking; sub-s. (10) provides that the proceedings in the winding up of the company 
shall be stayed during the period the undertaking remains under the management 
and oontrol of authorised person and in computing the period of limitation 
for the enforcement of any right, privilege, obligation or liability in relation to 
such undertaking, the period during which such proceedings remained stayed 
shall be excluded. The next material provision is to be found in s. 29D which 
gives priority to all debts incurred by the authorised person over all other debts, 
whether secured or unsecured, incurred before the management of such industrial 
undertaking has been taken over. Section 29D runs as follows: 

“29D. Debis incurred by the authorised person to have priority.—Every debt arising out 
of any loan obtained by the authorised person for carrying on the management of, or exercising 
functions of control in relation to, an industrial undertaking or part thereof, the management 
of which has been taken .over under section 18A or section 18AA or section 18FA,— 

(a) shall have priority over all other debts, whether secured or unsecured, incurred 
before the management of such industrial undertaking was taken over; 
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‘ 
_ (b) shall be a preferential debt within the meaning of section 530 of the Companics Act, 
1956 (1 of 1956), % 
and such debts shall rank equally among themselves and be paid in full out of the assets of 
the industrial undertaking unless such assets are insufficient to meet them, in which case 
they shall abate in equal proportions.” 


At the outset we may state that apart from challenging the vires of s. 15A 
under which the present application has been made, respondents Nos. 8 and 7 
to 9 have also challenged the vires of ss. 18FA and 29D and during the course 
of argument counsel for these respondents desired to make their submissions in 
that behalf. We did not permit counsel to go into the question of vires of 
ss. 18FA and 29D, inasmuch as, in our opinion, the occasion for challenging the 
vires of those sections has not arisen at this stage. It is true that all the three 
sections viz. ss. 15A, 18FA and 29D form part of one scheme. But evenso, the 
present application has been made by the applicants merely for leave or per- 
mission to make investigations into the possibility of re-starting the industrial 
undertaking of respondent No.1 Company in the interest of the general public 
and particularly in the interest of production of cotton textiles and it is possible 
that after investigations are carried out it may be found that itis not so possible 
to restart the undertaking, in which event no further application as contemplated 
by s. 18FA would at all be made by the applicants to this Court. In view of 
such eventuality being there, it would not be proper nor advisable for us at this 
stage to go into the question of vires of ss. 18FA and 29D of the amending Act. 
We havo, therefore, confined our attention only to such objeptions that were 
raised by respondents Nos. 8 and 7 to 9 to the grant of requisite permission sought 
by the applicants under s. 15A of the Act. We may also mention that it was pointed 
out to us that the Proclamation of Emergency was issued on December 8 1971 
and that the same is still in operation and as such respondents Nos. 8 and 7 to 9 
were not entitled to challengs any of the provisions of the amending Aot as being 
violative of art. 19 of the Constitution. Counsel for respondents Nos. 8 and 7 
to 9 also fairly conceded this position and accordingly the contention that s. 15A 
is violative of art. 14 of the Act need be considered by us. 

According to the applicants, the present case squarely falls within the provision 
of 8. 15A of the Act and as such the applicants are entitled to get the necessary 
permission or leave to make or cause to be made investigation into the possibility 
of re-starting the industrial undertaking of respondent No. 1 Company. Mr. 
Nariman, the learned Additional Solicitor General, appearing for the applicants 
pointed out that the Sakseria Mills Ltd. used to run textile mills at Parel, Bombay 
and as such owned an industrial undertaking that was engaged in production of 
cotton textiles and as such is a schedule industry falling within the first schedule 
of the Aot; secondly the said Company owning such scheduled industrial undertaking 
is being wound up by and under the direction of this Court after passing of the winding 
up order on March 12, 1969; thirdly, admittedly the business of the said Company 
has been stopped and is not being continued since October 18, 1967 and 
therefore all the initial requirements of s. 15A are satisfied with 
regard to respondent No. 1 Copa He has further pointed out that 
in the affidavit in support declared on December 28, 1971 it has 
been averred that after the promulgation of the Ordiance No. XX of 1971 and the 
coming into force of s. 15A, the Central Government formed an opinion that it 
was necessary in the interest of the general public and in particular in the interest 
of production of cotton textiles to investigate the possibility of re-starting the 
undertaking of respondent No. 1 Company and after such opinion was 
formed the present application seeking permission of this Court to make 
investigations into such possibility has been made and, according to him, 
when all the requirements of s. 15A and the condition precedent mentioned in the 
section have been satisfied, it is obligatory upon this Court to grant the necessary 
permission sought, for, under sub-s. (2) of s. 15A it has been provided that where 
an application has been made by the Central Government under sub-s. (1), the 
High Court shall, notwithstanding anything contained in the Companies Act, 
1956, or in any other law for the time being in force, grant the permission prayed 
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for. He, therefore, urged that unless the Court found that any of the requirements 
of sub-s. (1) of s. 15A had not been satisfied or the condition precedent mentioned 
therein has not been fulfilled or that s. 15A was violative of art. 14 as contended 
by respondents Nos. 8 and 7 to 9, this Court should grant the permission sought 
by the applicants. 

Counsel for respondents Nos. 8 and 7 to 9 contended that on a proper construc- 
tion s. 15A will not apply to respondent No. 1 Company, inasmuch as, the business 
of the Company had stopped since October 18, 1967 ands. 15A on true construc- 
tion is intended to be applied to a Company whose business has ceased in the im- 
mediate past, that is to say, whose business has ceased within a short time prior 
to formation of opinion contemplated by the section. In this behalf counsel re- 
lied upon the opening words of s. 15A, namely ‘Where a company, owning an in- 
dustrial undertaking, is being wound up by or under the supervision of the High 
Court and the business of such company ts not being continued. It was urged that 
the phrase ‘the business of such company jis not being continued’ suggested that 
unless the business of a company was discontinued in the immediate past, the sec- 
tion would be inapplicable. Reliance was also placed upon the expression ‘indus- 
trial undertaking’ which occurs in the section and which has been defined in 
s. 8 (d). The definition runs thus : 


“ “industrial undertaking’ means any undertaking pertaining to a scheduled industry 
carried on in one or more factories by any person or authority including Government ;” 


and the expression ‘carried on’ occurring in the definition was relied upon. Having 
regard to the definition of ‘industrial undertaking’ as occurring in s. 8 (d) and in 
view of the phrase ‘the business of such company is not being continued’ occurring 
in s. 15A, it was urged that the section was intended to apply to a company whose 
business has ceased to continue in the immediate past and the section would not 
apply to a company whose business has been closed for the last over 8 or 4 years 
and, therefore, the permission sought could not be granted by this Court. We are 
unable to accept this contention of counsel urged on behalf of respondents Nos. 8 
and 7 to 9 for more than one reason. In the first place, by the very language em- 
ployed in s. 15A it is clear that the section is applicable to a company which is being 
wound up by or under the supervision of the High Court, which means, ordinarily 
it would be a Company whose business would come to a stop if not earlier at least 
by reason of winding up order that would be passed by the High Court and such 
winding up order could, in a conceivable oase, be passed many years prior to mak- 
ing of an application by the Central Government under the section or prior to 
formation of opinion by the Central Government. Further the language clearly 
indicates that it must be a company which is not merely being wound up but a com- 
pany whose business ‘is not being continued’ and there is nothing in the section 
nor in any other provision of the Act to suggest that the expression ‘is not being 
continued’ should: be confined to a case of a company whose business has been 
stopped or is not being continued since the immediate past. In Stroud’s Judicial 
Dictionary (Fourth Ed.) the expression ‘Being’ is explained thus at p. 267 of Vol. I: 


“Being.—‘Being’, as used in a sense similar to that of the ablative absolute, has sometimes 
been translated as, ‘having been’; but it properly denotes a state or condition existent at the 
time when the conclusion of law or fact has to be ascertained.” 


In other words, it is clear that the phrase “‘the business of such company is not be- 
ing continued” must be interpreted to mean the company whose business is non- 
existent at a time when the requisite opinion contemplated by the section is formed 
by the Central Government and if at such time the business is not continued or has 
stopped, the case would fall within that phrase. Apart from that, thereis yet one 
more indication in the section whioh runs counter to the contention urged by 
counsel for respondents Nos. 8 and 7 to 9. The section contemplates an 
investigation into the possibility of re-starting the industrial undertaking, which 
must mean that the undertaking must be one which has been olosed and which 
needs restarting and not necessarily an undertaking which is kept closed 
in the immediate past. It is true that reliance was placed by counsel upon the 
definition of ‘industrial undertaking’ given in s. 8 (d) and the definition shows that 
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it means an undertaking pertaining to scheduled industry carried on in one or more 
factories. But this definition cannot be allowed to be imported in s. 15A while 
giving proper meaning to the expression ‘industrial undertaking’ occurring therein. 
The entire s. 8 of the Act, which defines several concepts including the concept of 
industrial undertaking is qualified by the opening words of the section, namely 
“In this Act, unless the context otherwise requires,” and, therefore, unless the 
context otherwise requires the expression wherever it ocours in the Act should be 
understood in the sense it has been defined in s. 8 (d) but the context of s. 15A 
clearly suggests that the expression ‘industrial undertaking’ cannot be understood 
in the same sense in which the expression has been defined in s. 8 (d), for, in terms 
the section is made applicable to a company which owns an undertaking and which 
company is being wound up and whose business is not being continued. It is thus 
clear that in the context of s. 15A the expression ‘industrial undertaking’ ocourr- 
ing therein cannot be given the same meaning which has been given to that expres- 
sion by the definition clause. In support of our view, reference may be made to 
a decision of the Supreme Court reported in V. F. & Q. Insurance Co. v. M/s. Fraser 
& Rosst, where in spite of the expression ‘insurer’ having been defined in the defini- 
tion clause in a particular way, having regard to the context of particular sections, 
namely s. 2D and s. 88 of the Insurance Act, 1988, the expression ‘insurer’ in those 
sections was held to include an intending insurer or quondam insurer. In our view, 
therefore, there is nothing in the language of s. 15A which warrants an inference 
that it is intended to apply to a company whose business has stopped in the imme- 
diate past. On the other hand, as stated earlier, the phrase ‘‘and the business of 
such company is not being continued” and the expression ‘‘re-starting’’ occurring 
in that section in the context of a company which is being wound up under the 
direction of the High Court clearly suggests that the section would be applicable 
even to a company whose business has stopped even for some years prior to forma- 
tion of requisite opinion by the Central Government. Besides, it may be stated 
that in the present case, the Company had stopped its business since October 18, 
1967 and even thereafter on admitted facts the State of Maharashtra was exploring 
a possibility of taking over the said-Mills on leave and licence basis for running the 
same under the Unemployment Relief Scheme and that such negotiations were 
continued till as late as April 1970 when those negotiations failed. other words, 
even respondent No. 8 with whom the said negotiations.were carried on was also 
of the opinion in April 1970 that the undertaking was in such condition that it 
could be run by the State of Maharashtra on leave and licence basis, if terms had 
been finally agreed upon. In our view, therefore, there is nothing in the language 
of the section nor in any other provision of the Act to suggest that s. 15A would 
be applicable only to such company whose business has stopped in the recent past 
as suggested by counsel for respondents Nos. 8 and 7 to 9. It seems to us clear that 
all the three initial requirements of s. 15A, namely that the Company in question 
owns a scheduled undertaking, that the Company is being wound up by or under 
the supervision of the High Court and that the Company is one whose business is 
not being continued, are satisfled in the present case and as such the application 
under s. 15A concerning respondent No. 1 Company would be maintainable. 


_ It was next contended on behalf of respondents Nos. 8 and 7 to 9 that the condi- 
tion precedent as mentioned in s. 15A was not fulfilled and as such the permission 
sought should not be granted by this Court. It was pointed out that the condition 
precedent has been expressed in the following words in the section : 


‘‘,,.the Central Government may, if it is of opinion that it is necessary, in the interests 
of the general public and, in particular, in the interests of production, supply or distribution of 
articles or class of articles relatable to the concerned scheduled industry, to investigate into the 
possibility of running or re-starting the industrial undertaking, make an application to tho 
High Court....” 


It was urged that the power to investigate into the affairs of a company in liquida- 

tion was conditioned upon the formation of requisite opinion and the opinion must 

be as to the necessity of conducting an investigation into the possibility of re-start- 
1 [1960] A.LR. S.C. 971. 
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ing the undertaking in the interest of the general publio and in partioular in the 
interests of production, supply or distribution of concerned articles and what was 
urged was that it was not shown that the requisite opinion was formed on relevant 
materials or on materials having reasonable nexus on the basis of which any rea- 
sonable body of persons could come to a conclusion thatit was in the interest of gene- 
ral public and in particular in the interest of production of cotton textiles that the 
investigation into the possibility of re-starting the undertaking was necessary and, 
therefore, the condition precedent had not been fulfilled. Clearly the contention 
raised pertains to factual aspect of the matter and it would, therefore, be necessary 
to consider whether the materials on the basis of which the requisite opinion was 
formed have been disclosed by the applicants and whether the materials so dis- 
closed could be said to be relevant materials on which a reasonable body of persons 
could form the requisite opinion or not. On behalf of the applicants an affidavit 
in rejoinder dated February 19, 1972 of Shri H. K. Bansal, Deputy Secretary to 
Government of India, Ministry of Foreign Trade, has been filed and in para. 6 thereof 
the entire material on the basis of which the requisite opinion was formed by the 
Central Government has been set out. In sub-paras. (@),(b) and (0) of para. 6 the ge- 
neral aspects touching the position of cotton, the cotton textile industry generally 
and cotton textile industry in the State of Maharashtra in particular, such as its 
importance in the economy of the country, recent deterioration in its productive 
efficiency, problems created by closure of large number of textile units etc. that - 
were kept in view as a background have been set out and in sub-paras. (d), (e), (f) 
and (h) the matters or aspects particularly touching respondent Company No. 1 
that were taken into account have been set out. Sub-paras. (d), (e), (£) and (h) of 
para. 6 clearly show that the following factors were taken into consideration: (a) 
that the Mill has a composite unit with 1154 looms and 81,086 spindles and is also ' 
equipped with a wet processing house; (b) that since the closure of the Mills from 
October 1967 there was huge loss of production of cotton textiles; (c) that if the 
production in the Mills could be re-started, having regard to its production ospa- 
city at its optimum level which was very high, such resumption would substan- 
tially increase the production, supply and distribution of cloth, an article needed 
by the general public and help reduce the shortfall in production; (d) that as a 
result of the closure of the Mills 4000 workers had been thrown out of employment 
increasing the acute problem of unemployment in the country and affording om- 
ployment to such workers by re-starting the Mills would be in the interest of general 
public; (e) the Mill being export-oriented has substantial potential of earning 
foreign exchange; (f) that the written down value of the assets of the Mill was 
Rs. 58.91 lacs as on April 8, 1967 while the market value may be much more; (g) that 
due to resistence offered by the Receiver in 1970 the plant and machinery could not be 
inspected by the members of the Committee appointed under order dated June 2, 1970 
but the immediate prior technical survey carried out by the survey team of the 
Textile Commissioner’s Officein July 1966 in respect of the Mills showed that the 
machinery was by and large found to be reasonably satisfactory. It has been stated 
that after taking into consideration the aforesaid facts including, in partioular, 
the interest of general public which included unemployment of about 4000 workers 
and the interest of production, supply and distribution of cotton textiles, the 
deponent Shri B. D. Kumar, Joint Secretary and the Hon’ble Minister concerned 
formed the opinion that it was necessary to investigate into the possibility of re- 
starting the said Mills. It was pointed out by counsel for respondents Nos. 8 and 
7 to 9 that the latest condition of the machinery at the time when the opinion was 
formed in December 1970, whether it was satisfactory or had become rusted, had 
not been taken into consideration. But, in our view, for that respondent No. 8 
himself who offered resistence was responsible. Item (g) above shows that the 
immediate prior technical survey carried out by the survey team of the Textile 
Commissioner’s Office in 1966 showed that the machinery was by and large reason- 
ably satisfactory in July 1966. Besides, since the negotiations were carried on 
by the State of Maharashtra to take over the Mills on leave and licence basis under 
the Unemployment Relief Scheme with respondent No. 8 till as late as April 1970 
that fact olearly shows that the condition of the machinery was considered to be 
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satisfactory for running the same till then. Having regard to these materials 
that have been put on record by the applicants in their affidavit in rejoinder, it 
will be difficult to accept the contention that the requisite opinion was formed on 
materials which had no nexus or on materials which were utterly irrelevant. On 
the contrary, the materials disclosed were not only relevant but more than suf- 
ficient for any reasonable body of persons-to form the requisite opinion. , 

It was next contended that the aforesaid requisite apon was formed by the 
Central Government in contravention of the principles of natural justice, inasmuch 
as, no opportunity of being heard was given to respondent No. 8 or respondents Nos. 
7 to 9 and as such the said opinion got vitiated and could not be acted ipon by the 
applicants. In our view, there is no substance in this contention. the first 
place, it is clear from s. 15A that it contemplates an opinion to be subjectively 
formed by the Central Government about the necessity to investigate into the pos- 
sibility of restarting the industrial undertaking in the interest of general public 
and in particular in the interest of production, supply and distribution of con- 
cerned articles. Secondly, there is nothing in the section which makes itincumbent 
upon the Central Government to grant hearing of any kind to respondent No. 3 
or any other person before forming an opinion or taking action under s. 15A. Fur- 
ther the purpose for which the opinion is to be formed is quite clear, inasmuch as, 
action taken under that provision merely results in an investigation being made 
with the permission of this Court into the possibility of restarting the undertaking. 
It is thus clear that no adverse civil consequence flowed affecting any vested right 
of any person like respondent No. 3 or respondents Nos. 7 to 9 and as such, in our 
view, there would be no question of following principles of natural justice or giving 
a hearing to persons like respondents Nos. 8 and 7 to 9 before formation of opinion 
by the Central Government. Mr. Desai for respondents Nos. 7 to 9 faintly referred 
to the provisions of s. 18 (1) of the Act under which power has been conferred upon 
person or body of persons appointed to make any investigation under s. 15A to call 
for assistance from any person or persons possessing special knowledge of any mat- 
ter relating to the investigation during the course of investigation and pointed out 
that persons like respondent No. 8 or respondents Nos. 7 to 9 may be called upon 
to render assistance to the person or body of persons so appointed. But that, in 
our view, does not amount to visiting any adverse civil consequence upon persons 
like respondent No. 8 or respondents Nos. 7 to 9. In our view, therefore, since the 
purpose for which the investigation is to be undertaken under s. 15A is very clear, 
namely to ascertain whether a particular undertaking could be restarted or not no 
adverse civil consequences are involved and as such, there is no question of the 
opinion getting vitiated on account of no opportunity of hearing being afforded 
to any person or persons like respondent No. 8 and respondents Nos.7to9. It is 
clear that the subjective opinion formed by the Central Government in the present 
case is such as could be acted upon and after fulfilling the condition precedent it 
is open to the Central Government to make an application under s. 15A. 

We will next deal with the challenge to the provisions of s. 15A on the ground 
that the said provisions are violative of art. 14 of the Constitution. The challenge 
to the provisions of s. 15A under art. 14 was made in a three-fold manner. In the 
first place it was contended that while dealing with companies falling within the 
purview of s. 15A, that is to say, the companies owning scheduled industrial under- 
takings and which are being wound up by or under the supervision of the High 
Court and whose businesses are not being continued, s. 15A gives an absolute, 
unguided and unfettered power or discretion to the Central Government to pick 
and choose any particular company or its undertaking and no guidelines have been 
given or indicated by following which power or discretion could be exercised and 
therefore the provision suffers from the vice of excessive delegation and as such is 
violative of art.14. In other words, within the class or group of companies dealt with 
by the section the Central Government could practise discrimination. It was 
pointed out in this context that there is no provision for an appeal against the opi- 
nion formed by the Central Government under the section. The second leg 
of the argument to support challenge to the vires of the section under 
art. 14 was that if the provisions of s. 15 and the provisions of s. 15A 
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of the Act, under both of which power to make investigation has been conferred 
upon the Central Government, are compared, it would appear that the ultimate 
object of both the investigations is to take over the management of an undertaking, 
and even so there is discrimination in between the two investigations, inasmuch 
as, for the investigation under s. 15 certain procedure has been prescribed by fram- 
ing rules which provide for hearing to be given to the Management but no such 
procedure has been prescribed by any rules for the investigation to be undertaken 
under s. 15A and, therefore, the investigation contemplated under s. 15A has been 
discriminated and treated differently and as such s. 15A is repugnant to art. 14. 
The third leg of the argument to support the challenge to the vires of s. 15A under 
art. 14 was that for taking over the management of an undertaking of a company 
which was being wound up and whose business is not being continued, two different 
procedures—one under the general law and the other under s. 15A and s. 18FA of 
the Act—were available to the Central Government and the latter procedure under 
s. 15A and s. 18FA of the Aot was positively disadvantageous and prejudicial to 
the creditors of the company and sinoe it was open to the Central Government at 
its sweet will to pick and choose any one of the two procedures that were available 
to it, discrimination was bound to result and hence the provisions of the Act, par- 
tioularly s. 15A is violative’ of art. 14. 


We may mention that the learned Additional Solicitor General apart from con- 
tending that the aforesaid three-fold argument raised in support of the challenge 
to the vires of s. 15A had no substance in it, relied upon art. 81A (1) (b) of the Cons- 
titution for urging that the vires of s. 15A or for the matter of that even s. 18FA 
under art. 14 could not be gone into, for, according to him, the said provisions were 
protected by art. 81A (1) (b). The relevant provision of art. 81A on which reliance 
has been placed runs as follows : 
“BLA. (1) Notwithstanding anything contained in article 18, no law providing for— ' 
(a) 
(b) the taking over of the management of any property by the State for a limited period 
either in the public interest or in order to secure the proper management of the property,... 
shall be deemed to be void on the ground that it is inconsistent with, or takes away or abridges 
any of the rights conferred by article 14, article 19 or article 81:" 


It was urged on behalf of the applicants that the provisions of s. 15A and s. 18FA 
were meant for taking over the management of an industrial undertaking 
of a company falling ‘within s. 15A for a limited period in the publio interest 
and as such the said provisions were protected under the aforesaid provision of the 
Constitution and the same could not be challenged on the ground that these were 
inconsistent with or took away or abridged any rights conferred by art. 14. On 
the other hand, counsel for respondents Nos. 8 and 7 to 9 pointed out that in order 
that protection under art. 81A (1) (b) should be available, it was necessary that the 
law claiming such protection must provide for taking over the management by 
the State and the expression ‘State’ has been defined under art. 12 of the Constitu- 
tion under which the State included the Government and Parliament of India and 
all local or other authorities within the territory of India or under the control of 
the Government of India and in this particular case the management of the under- 
taking of respondent No. 1 Company was being taken over under the provisions 
ofs. 15A ands. 18FA not by the State or other authority but by the person or body 
of persons who were designated as “‘authorised persons” under the Act and that 
authorised persons could not be said to be ‘‘other authority” as contemplated by 
art. 12. The learned Additional Solicitor General rejoined by saying that the 
authorised persons who were to take over the management under s. 18FA will have 
to be regarded as falling within the expression ‘‘other authority” occurring in art. 
12. On the question as to whether the authorised person contemplated by s. 18FA 
' of the Act would be ‘‘other authority” within the meaning of that expression as 
used in art. 12, reliance was placed by counsel on both sides on a couple of authori- 
ties, which supported each one’s rival contentions e.g. Electricity Board, Rajasthan v. 
Mohan Lal? ahd Pramodrat Shamaldas v. L. I.Corp.4 The question not being free 
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from doubt we do not propose to deal with or decide itand, in our view, it is really 
unnecessary to decide that question as, on merits, for reasons weshall presently 
indicate, we find no substance in any of the arguments raised to support the 
challenge to the vires of s. 15A under art. 14 of the Constitution. 

On the point whether within the group or class of Companies falling under s. 15A 
any absolute, unguided and unfettered power or discretion to pick and choose any 
partioular undertaking has been conferred on the Central Government without 
providing any guidelines by reference to which such power or discretion should be 
exercised, it is not possible to accept the argument urged by counsel for respondents 
Nos. 8 and7to9. Inthe first place, the preamble to the Act indicates legislative policy 
by reference to which the several provisions of the Act have to be understood and 
put into operation. The preamble to the Act is as follows: ‘‘An Act to provide 
for the development and regulation of certain industries.” This is followed by 
the declaration as to expediency of control by the Union of India over such indus- 
tries as are specified in the First Schedule under s. 2 ofthe Act. Itis obvious 
that by reason of such declaration contained ins. 2 of the Aot the partioular 
topic of legislation is transferred exclusively to the legislative field of the Union 
Legislature i.e. Parliament. The aforesaid preamble olearly shows that the enact- 
ment was placed on the Statute Book with the object of providing for the develop- 
ment and regulation of scheduled industries at the hands of the Union of India and 
the provisions of s. 15A will have to be understood, interpreted, worked and put 
into force for the purpose of carrying out the object of the Act as indicated in the 
preamble. The preamble, therefore, clearly indicates the legislative policy and 
the objects to carry out which the provisions of the Act including s. 15A will have 
to be resorted to. Further, in our view, far from conferring absolute, unguided 
and unfettered power on the Central Government to investigate into the affairs 
of the Company in liquidation under s. 15A, s. 15A itself contains sufficient guide- 
lines as to in respect of which particular industrial undertaking or undertakings of 
which particular Companies in liquidation, the Central Government should make 
an application to this Court praying for permission to make an investigation into 
the possiblity of restarting such an undertaking and the guidelines are to be found 
in the following words which occur in the section : 

“if itis of opinion that it is necessary, in the interests of the general public and, in 
particular, in the interests of production, supply or distribution of articles or class of articles 
relatable to the concerned scheduled industry, to investigate into the possibility of running 
or restarting the industrial undertaking,....” 

These words clearly indicate that the power conferred by the section is conditioned 
by the formation of opinion as to the necessity of investigating into the possibility 
of re-starting particular industrial undertaking in the interest of general publio 
and in particular in the interests of production, supply or distribution of the con- 
cerned articles manufactured by the undertaking. In other words, unless the 
requisite opinion is formed by the Central Government that it is necessary in the 
interest of general public and in particular in the interest of production, supply or 
distribution of concerned articles to investigate into such possibility of restartin, 
any Poru industrial undertaking, no application as contemplated by s. 15 
could be made by the Central Government to this Court. Even if the undertaking 
happens to be a scheduled undertaking falling in the First Schedule, having regard 
to its magnitude and capacity or having regard to the glut that may be obtaining 
in the market in the articles manufactured by it, the Central Government may 
form the opinion that it will not be in the interest of general public and in partioular 
in the interests of production of the articles concerned to restart such undertaking. 
The aforesaid words which occur in s. 15A, therefore, clearly provide sufficient 
guidelines by reference to which the Central Government can decide as to in respect 
of which industrial undertaking of which particular Company falling under the sec- 
tion an application seeking permission to investigate into the possibility of res- 
tarting the same should be made. In our view, the power or discretion for selecting 
AE aE undertakings of partioular Companies falling within the section cannot 
e regarded as absolute, unguided or unfettered as contended by coungel for res- 
pondents Nos. 8 and 7 to 9. The preamble of the Act together with particular 
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provision occurring in s. 15A disoussed above, in our view, affords sufficient 
guidelines by reference to which the Central Government can make its selec- 
tion from among the class or group dealt with by the section. It is true that once 
the initial requirements of s. 15A. are satisfied and the condition precedent mention- 
ed therein is fulfilled and an application is made by the Central Government to this 
Court under sub-s. (2), this Court is under an obligation to grant permission prayed 
for, notwithstanding anything contained in the Companies Act or in any other 
law for the time being in force. But this aspect of the matter has nothing to do 
with the question as to whether absolute, unguided or unfettered power or disore- 
tion has béen conferred upon the Central Government to pick and choose without 
providing any guideline under s. 15Ain that behalf. As stated earlier, the pream- 
ble together with the relevant provision contained in s. 15A itself clearly provides 
sufficient guidelines by reference to which the Central Government can select any 
partioular undertaking of particular Company which is being wound up and whose 
business is not being continued. 

It was, however, contended by Mr. Desai appearing for respondents Nos. 7 to 9 
that guidance afforded by the relevant provision occurring in s. 15A itself which 
we have discussed above, should be regarded as very vague and insufficient to ena- 
ble the Central Government to make selection. We are unable to accept tho sub- 
mission of Mr. Desai as we feel that specific and clear guidance has been afforded 
to the Central Government by reason of particular relevant provision that is to be 
found in the section itself. A this context we may refer to a deoision of the Sup- 
reme Court in Inder Singh v. The State of Rajasthan‘. In that case the provision 
of s. 15 of Rajasthan (Proteotion of Tenants) Ordinance No. 9 of 1949, which autho- 
rised the Government to exempt any person or class of persons from the operation 
of the Act was challenged on the ground that the section did not lay down the 
principles on which exemption could be granted and that the decision of the matter 
was left to the unfettered and uncanalised discretion of the Government and that 
therefore the section was repugnant to art. 14 and the Supreme Court took the view 
that though that particular section did not itself indicate the grounds on which 
exemption could be granted, the preamble to the Ordinance set out with sufficient 
clearness the polioy of the Legislature; and as that governed s.15 of the Ordinance, 
the decision of the Government thereunder could not be said to be unguided. The 
preamble to the Ordinance ran as follows: 

“Whereas with a view to putting a check on the growing tendency of landholders to eject 
or dispossess tenants from their holdings, and in the wider national interests of increasing the 
production of food grains, it is expedient to make provisions for the protection of tenants in 
Rajasthan from ejectment or dispossession from their holdings.” 


It will appear clear that the preamble on which the Court relied in that case was 
in fact widely worded than the particular relevant clause occurring ins, 15A of 
the instant Act and even then, the Supreme Court held that the aforesaid preamble 
to the Ordinance set out with sufficient clearness the policy of the Legislature which 
governed the actions of the Government in granting exemptions under s.15 of the 
Ordinance, and as such the decision of the Government under s. 15 of the Ordinance 
could not be said to be unguided. In the present case apart from the preamble 
to the Act of 1951, the particular relevant clause occurring in s. 15A, to which we 
have referred to above, clearly affords more than sufficient guidance to the Central 
Government in making selection while resorting to s. 15A. It is, therefore, not 
possible to accept the contention that guidance afforded by particular relevant 
clause occurring in s. 15A is vague or insufficient. It is true that the section no- 
where provides for any appeal against the opinion formed by the Central Govern- 
ment. In the first place, as has been indicated by us earlier, it is the subjective 
opinion that is required to be formed by the Central Government before resorting 
to s. 15A and secondly, providing for an appeal may be one of the ways of provid- 
ing a check on unguided or unfettered power, but that is not the only way in which 
the exercise of power could be guided or checked. As stated above, the object 
of the enactment as indicated in the preamble and the particular relevant clause 
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ocourring in s. 15A itself clearly provide more than sufficiont guidance to the Cen- 
tral Government by reference to which it can make its selootion of an undertaking 
of a particular Company in liquidation before making an application to the Court 
thereunder. The first leg of argument raising challenge to s. 15A under art. 14 
must, therefore, fail. 


Mr. Desai for respondents Nos. 7 to 9 further urged that in between the two in- 
vestigations that were contemplated under s. 15 and s. 15A of the Aot, though 
the ultimate purpose of both the investigations was the same, namely to take over 
the management of the industrial undertaking of a particular Company discrimi- 
nation was bound to result, inasmuch as for the investigation to be undertaken 
under s. 15 certain procedure was prescribed by framing rules, whereas for the inves- 
tigation under s. 15A no procedure and no rules had been framed and as such the 
investigation contemplated under s. 15A has been discriminated against and, 
therefore, the provisions of s. 15A are violative of art. 14. The argument, in our 
view, merely requires to be stated to be rejected, for the simple reason that before: 
invoking equality clause under art. 14, it must be shown that the two things or two 
matters are similarly situated or similarly ciroumstanced and are given unequal 
treatment and ifs. 15 and s. 15A are carefully scrutinised, it will appear clear that 
the two investigations contemplated by the aforesaid two provisions can in no sense 
be said to be investigations of same character. In the first place, under s. 15 the 
investigation contemplated is in respect of scheduled undertaking which is a 
running concern while s. 15A is applicable to an undertaking of a Company which 
is being wound up and whose business is not being continued or has stopped. Se- 
condly and this is important, tho nature, scope and purpose of the investigation 
contemplated under s. 15 are entirely different from the nature, scope and 
purpose of investigation contemplated under s. 15A; whereas the purpose of 
carrying out the investigation under s. 15A is a fact finding one, namely to 
investigate into the possibility of ascertaining whether a particular industrial 
undertaking covered by that section is capable of being restarted or not, the 
purposes for which the investigation is undertaken under s. 15 have been indicated 
in sub-cls, ($) to (tv) of ol. (a) and cl. (b) of s. 15 and those purposes, if scrutinised, 
would clearly appear to be different than the purpose of the investigation contem- 
plated under s. 15A. Thirdly, the opinion whioh is required to be formed by 
the Central Government under s. 15 is of entirely different character than the 
opinion that is required to be formed by the Central Government while resorting 
to s. 15A of the Act. It will thus be olear that the two investigations contem- 
plated by the two sections viz. s. 15 and s.15A respectively can in no sense be 
said to be investigations of the same character or similarly circumstanced. In 
fact, the two are intended to cater to two entirely different situations and even 
the ultimate taking over of the management would be for different purposes 
depending upon whether the investigation is carried out under one or the other 
provision. this view of the matter, there will be no question of s. 15A 
violating art. 14 on the ground suggested. 5 


The last leg of the argument was that the Central Government has two pro- 
cedures available to it to take over the management of companies which have 
gone into liquidation; one under the general law and the other under s. 15A and 
s. 18FA of the Aot and that the procedure under sg. 15A and s. 18FA was clearly 
more harmful and prejudicial to the creditors of the Company like respondents 
Nos. 7 to 9 and it was urged that since it was left to the sweet will of the Central 
Government to choose one or the other of the two procedures, the discrimination 
was bound to result. Relying on certain sections of the Companies Act dealing 
with powers of the Official Liquidator it was pointed out that ordinarily whenever 
a company went into liquidation and the Official Liquidator was appointed, the 
Government could apply to the Liquidator for taking over the management of the 
undertaking on leave and licence basis on certain terms including payment of yearly 
or monthly licence fees that were usually fixed by the High Court and it was fur- 
ther pointed out that usually the High Court on fixing the terms permitted the 
Government to take over the management of the Mills for certain period and the 
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amount of licence fee was available to the Liquidator in winding up proceedings. 
But on the other hand, ifs. 15A and s. 18FA were resorted to by the Central Govern- 
ment for taking over the management of the undertaking of the Company in 
liquidation, then, there is no provision in the Act directing the Government to pay 
any licence fee for running the Mills; not only that but if loans were raised by the 
authorised persons appointed to run the undertaking, such debts have been given 
priority over all secured and unsecured creditors of the Company under s. 29D 
of the Act. It was, therefore, urged that out of these two procedures, the one 
under the Act was more prejudicial to the creditors of the Company and it was 
left to the sweet will of the Central Government as to whioh of the procedures it 
should adopt for taking over the management of the undertaking and, therefore, 
discrimination was bound to result. In support reliance was placed upon the 
Supreme Court’s decision in N. I. Caterers v. State of Punjab’, In our view, 
the contention is without any substance. In the first place, there is no general 
law nor any particular law including the Companies Act under which any procedure 
for pape Pe application by the Government to Court for taking over the manage- 
ment of the Company in liquidation is provided for. What actually happens is 
that like any other private citizen who can apply to the Court for taking over the 
management of the undertaking of a Company in liquidation the Government also 
can. make such application to the Court and obtain the management of the under- 
taking on terms that may be fixed by the Court. In other words, it is a matter 
of private contract which either citizen or Government enters into with the 
Official Liquidator through the intervention of the Court on the basis of which the 
management of the undertaking of a Company in liquidation is taken over. This 
is far from saying that two sets of procedures, one under the general law and the 
other under the Act are available to the Government for taking over the manage- 
ment. That being the correct position, it is difficult to accept the contention 
urged by counsel for respondents Nos. 7 to 9. In our view, therefore, the challenge 
to the vires of the provisions of s. 15A of the Act under art. 14 must fail. 


Lastly, it was contended that the present application has been made mala fide 
by the Union of India at the behest of the State Government and with ulterior 
motive of dispossessing respondent No. 8 of his control over the security. Two 
or three facts were pressed into service to support this plea. It was pointed out 
that the winding up order was passed by this Court on March 12, 1969 and the 
Official Liquidator was appointed and this Court had specifically directed that the 
appointment of Official Liquidator will not displace the private Receiver who, 
however, willhave no power to run the Mills but will enjoy all the powers 
for the purpose of realising the security by sale thereof for the 
benefit of secured creditors. In other words, it was pointed out that physical 
control of respondent No. 8 over the seourity covered by the second debenture 
trust deed was not affected by the appointment of Official Liquidator. Secondly 
it has been pointed out that an attempt was made by the State Government after 
the Company had gone into liquidation to run the said Mills on the leave and 
licence basis under the Unemployment Relief Scheme but those negotiations 
failed in April 1970 when the Government of Maharashtra withdrew its own offer 
on the ground that the workers were unwilling that the management should receive 
annual licence fee of Re. 8 lacs. It has been further pointed out that no sooner 
negotiations failed in April 1970 the Central Government issued its order on June 2, 
1970 under s. 15(a)(s) of the Act appointing a Committee of Inspectors to under- 
take an investigation to ascertain whether there has been or is likely to be a sub- 
stantial fall in the volume of production of cotton textiles manufactured by the 
Mills without any justification and that order was struck down by this Court on 
October 9, 1971 at the instance of respondent No. 8 and that thereafter the pre- 
sent application has been made by the Central Government at the behest of the 
State Government. On these facts it was urged that for extraneous reasons such 
as to dispossess respondent No. 8 of his control over the security under the second 
debenture trust deed and at the behest of the State of Maharashtra the present 
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application is made and as such the same is mala fide. Counsel urged that in 
substance the present application is an attempt to get round the winding up order 
passed by this Court and sale of the security by the private Receiver and because 
the negotiations carried on by the State Government failed and because the 
Cen Government’s order under s. 15(a)(+) was struck down by this Court, the 
present application was moved on behalf of the Union of India. In our view, 
there is no substance in this plea of mala fides raised on behalf of respondents Nos. 
8 and 7 to 9. There is no question of any attempt being made by the Central 
Government to get round this Court’s winding up order or to prevent the sale of 
security by the private Receiver. In the first place, the relevant direction given 
by this Court while passing the winding up order, on which reliance has been placed 
by respondent No. 8, does not empower the private Receiver to run the Mills 
but all that the direction does is that it safeguards all powers of his in the matter 
of realising the security by sale for the benefit of the secured creditors; secondly, 
though the private Receiver’s control over the security had been safeguarded by 
this Court while passing the winding up order, no attempt seems to have been made 
by the private Receiver to have the security realised so far and nothing prevented 
him from realising the security by sale and as such it cannot be said that the pre- 
sent attempt is to get round the winding up order. It is true that the negotiations 
carried on by the State of Maharashtra for taking over the Mills for running the 
same on leave and licence basis failed in April 1970 because no settlement on the 
point of licence fee payable by the State Government was arrived at. But it is 
clear on record that even that offer had been made by the State Government 
only with a view to see that the unemployment of 4000 workers was relieved 
against, inasmuch as, admittedly management of the Mill was sought to be taken’ 
over by the State Government as a part of Unemployment Relief Scheme. Simi- 
larly, though the order passed by the Central Government on June 2, 1970 appoint- 
ing a Committee of Inspectors te undertake an investigation under s, 15 (a) (è) 
was struck down by this Court on October 9, 1971, that was not on merits but on 
the ground that on a proper interpretation of the section action under s. 15(a) (4) 
could not be taken in respect of Mills which had closed its business in October 
1967. The language of s. 15(a)(+) clearly warranted that view. It was also doubt- 
ful as to whether an order under s. 15(a)(+) could be made in respeot of a company 
which was being wound up and, therefore, with a view to remove all doubts an 
Ordinance No. XX of 1971 was passed inserting new s. 15A which was expressly 
made applicable to a company which was being wound up and the affidavit in 
rejoinder filed on behalf of the applicants clearly shows that it was after passing 
of the Ordinance and the coming into force of new s. 15A that the Central Govern- 
ment applied its mind to the formation of opinion as required by s. 15A and after 
requisite opinion was formed the present application has been preferred. As dis- 
cussed earlier, the opinion required to be formed under s. 15 (a) (i) is entirely 
different from the opinion that is required to be formed by the Central Government 
under s. 15A of the Act and purposes of the two investigations contemplated by the 
two provisions are different. Therefore, it will be difficult to say that because the 
Central Government failed in its attempt to sustain its order passed under 
8. 15(a)(4), it has oblique motive in resorting to s. 15A. Further, once it is accepted 
that the Central Government had relevant materials before it, that upon such 
material it formed the requisite opinion and that the purpose of the investigation 
to be undertaken is the one specified in the section, then the plea that action is 
being taken for some extraneous or ulterior motive must fall to the ground. 
we have already come'to the conclusion that the initial requirements of s. 15A 
have been satisfied in the present case and even the condition precedent mentioned 
ins. 15A has been fulfilled, it was perfectly open to the Central Government to make 
an application under that section and the application cannot be regarded as 
having been motivated by any mala fide intention or extraneous considerations. 
In the result, all the objections raised by respondents Nos. 8 and 7 to 9 fail and 
the permission sought must be granted. Summons is, therefore, made absolute 
in terms of prayer (a). We also direct that respondents Nos. 8 and 7 to 9 should 
afford all facilities to the person or body of persons that will be appointed by the 
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appini in their work of carrying out tho investigation contemplated by 
8. 15 

Respondents Nos. 8 and 7 to 9 will pay the costs of the Summons to the appli- 
cants; costs quantified at Rs. 750. i 

Mr. Desai applies for stay of the operation of our order. We do not think that 
blanket stay as asked for should be granted. We direct that the Central Govern- 
ment can proceed to appoint a person or body of persons to investigate into the 
affairs of the undertaking of respondent No. 1 Company. We, however, further 
direot that commencement of the investigation at the hands of that person or body 
of persons is stayed for a period of eight days. 

Summons made absolute. 


CRIMINAL REVISION. 


t Before Mr. Justice Bhole. 
R. B. KHAJOTIA v. THE STATE OF MAHARASHTRA.* 


Indian Evidence Act (I of 1872), Sec. 73—Constitution of India. Art. 20 (3)—Whether Court 
can direct accused to give his specimen handwriting for Court to compare it with disputed writ- 
ing— Such power whether extends to Court directing specimen signature to be sent to handwrit- 
ing expert to help prosecution. 

The Court can direct an accused to give his specimen handwriting in Court with a view 
to forming its opinion as to whether the disputed writing was in the handwriting of the 
accused or not. This power does not extend to directing the specimen handwriting of the 
accused so taken in Court to be sent to the handwriting expert to help the prosecution. 

Punamchand v. State of M. P.1, agreed with. 

State v. Ahmed Maula?, State of Bombay v. Kathi Kalu? and M. P. Sharma v. Satish 

Chandra, District Magistrate, Delhi‘, referred to. 


THE facts appear in the judgment. 


V. V. Kamat, for the accused. 
S. C. Pratap, Assistant Government Pleader, for the State. 
M. V. Shah, for the complainant. 


Buors J. The petitioner here is the accused who is ee by the order 
passed by the learned Addl. Chief Presidency Magistrate, Esplanade, Bombay, 
that he should give his specimen handwriting to the Court for sending the same to 
the handwriting expert for his opinion as to whether the particular disputed letter 
was in the handwriting of the acoused. Complainant one Zaidy had filed a com- 
plaint on August 9, 1971 against the accused. under ss. 500, 504 and 506, Indian 
Penal Code. During the course of the proceedings the complainant filed an appli- 
cation praying that the accused be directed to give his specimen handwriting in 
Court for use-thereof by the handwriting expert to opine whether the letter dated 
June 8, 1971 which is the subject-matter of the dispute was in the handwriting 
of the accused and whether he hadisigned the same. The accused submitted 
that he cannot be directed by the Court to give his specimen handwriting as prayed 
inasmuch as there is a constitutional bar under art. 20(3) of the Constitution of 
India. The learned Magistrate relied on the ruling of the Supreme Court in 
State of Bombay v. Kathi Kalut, wherein the vires of s. 78 of the Indian Evidence 
Act has been discussed and decided. The learned Magistrate passed the order 
that the accused should give his handwriting to be sent to the handwriting expert 
for his opinion as to whether the disputed letter was in the handwriting of the 

*Decided, June 26, 1972. Criminal Revi- decided by Bhole J., on April 12, 1972(Unrep.). 
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acoused. It is this order of the learned Magistrate that is now challenged here by 
the accused. Mr. Kamat, the learned advocate for the petitioner, does not dis- 
pute the vires of s. 78 of the Indian Evidence Act, but contends that the learned 
Magistrate cannot after taking the handwriting of the accused send it for the 
opinion of the handwriting expert to help the prosecution. According to Mr. 
Kamat, if the learned Magistrate wants to use it for his own assistance he can 
certainly use that handwriting for comparing the handwriting with the disputed 
handwriting. On the other hand Mr. Shah, the learned advocate for respondent 
No. 2, contends here that on a motion by the prosecution the learned Magistrate 
can ask the acoused to give his handwriting and that the learned Magistrate can 
also hand it over to prosecution for being given to the handwriting expert for his 
opinion. 

This Court was considering the power of the Court under s. 78 and its limits in 
Punamchand v. State of M. P2 Tt was held in ‘that case that s. 78 of the Indian 
Evidence Act limits the power of the Court to direct a person present in Court to 
write any words or figures only where the Court itself is of the view that it is 
necessary for its own purposes to take such writing in order to compare the words 
or figures so written with any words or figures alleged to have been written by 
such person. The Court further held that the power does not extend to permit- 
ting one or the other party before the Court to ask the Court to take such writing 
for the purpose of its evidence or its own use, That was also a case where it was 
urged that all the accused persons should make signatures in the presence of the 
Court and also to write some portion of the writing in issue for the purpose of 
handing it over to the handwriting expert. I have also taken a similar view in 
an unreported decision viz. State v. Ahmed Maula. But Mr. Shah, the learned 
advocate for respondent No. 2, contends here that in State of Bombay v. Katht 
Kalu the Supreme Court took a different view. He has also invited my attention 
to the ruling in Criminal Appeal No. 174 of 1959, which was also the subject-matter 
of the Supreme Court decision in the said Supreme Court case. Mr. Shah 
contended that the statement of facts in Criminal Appeal No. 174 of 1959 
showed that on a motion by prosecution the Magistrate can ask the accused 
to give his handwriting and that the Magistrate can also hand over his 
handwriting to the prosecution for the use and the opinion of the hand- 
writing expert. I cannot agree with this view for the obvious reason that the 
Supreme Court was only deciding the substantial point of law as to the interpre- 
tation of the Constitution with particular reference to cl. (3) of art. 20 of the Consti- 
tution. The larger bonch of the Supreme Court was constituted in order to re-ex- 
amine some of the propositions of law laid down by the Supreme Court in the 
case of M. P. Sharma v. Satish Chandra, District Magistrate, Delhi.4 Their Lordships 
were of the view that 

“Bome of the propositions therein laid down may have been too widely stated, and 
therefore required to be re-stated with more particularity”. 


They were dealing in that oase with Criminal Appeals Nos. 146, 110 and 111 of 
1958 and 174 of 1959. In all these appeals only one question of law was raised 
and that was as to the interpretation of art. 20(3) of the Constitution. It was 
then decided : 

“There was no infringement of art. 20 (3) of the Constitution of India by compelling an 
accussed person to give his specimen handwriting or signature; or impressions of his fingers, 
palm or foot to the investigating officer or under orders of a Court for the purpose of comparison 
under the provisions of a. 73 of the Indian Evidence Act.” 


The point whether the Court after taking such specimen handwriting can for the 
purpose of helping the prosecution send it to the handwriting expert or not was not 
for consideration before their Lordships. It does not therefore appear to me that 
this ruling helps Mr. Shah. We are in the instant case concerned not with the 
question of infringement of att. 20(3) of the Constitution but with the question 


2 (1957) 59 Bom. L.R. 1165. decided by Bhole J., on April 12, 1972 (Unrep.), 
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viz. whether the Magistrate after recording a specimen handwriting of an accused 
person in his presence can help the prosecution by sending it for the opinion of the 
handwriting expert. No other case has been cited before me. It therefore appears 
to me that the view which My Lord Kotval, C.J., took in Punamchand v. State of 
M. P. and with which I with respect conourred in State v. Ahmed Maula is the 
correct view. 


This revision application, therefore, will have to be allowed. The order of the 
learned Magistrate directing the accused to give his specimen handwriting in 
Court stands. But the order of the learned Magistrate directing the specimen 
handwriting of the acoused so taken in Court to be sent to the handwriting expert 
is set aside. Subject to this modification of the order of the lower Court, the rule 
is made absolute. 


Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Nain, 


M/S. ULTRA CHEMICAL INDUSTRIES v. M/S. KISHORE INDUSTRIAL 
FINE CHEMICAL WORKS.* 


Ez parte order—Vhen Court can vacate such order. 


Every Court whether a Court of Record or not has inherent jurisdiction to vacate an 
ex parte order if it is necessary for the ends of justice or to prevent abuse of the process 
of the Court. 

Satish Churn v. H. K. Ganguly’, referred to. 


Tae facts appear in the judgment. 
V. T. Walavalkar, with R. T. Walavalkar, for the petitioners-defendants. 


Nam J. This revision application has been filed by the defendants against the 
order dated August 26, 1971 made by the learned Joint Civil Judge, Senior Division, 
Thana, refusing to hear them to show cause against an application made by the 
plaintiffs for an injunction restraining the defendants from prosecuting an appli- 
cation for restitution under s.144in a previous suit filed by the same plaintiffs 
against the same defendants. It will be necessary to state some of the facts in 
order to be able to appreciate how the present order came to be passed. 

The defendants were in ocoupation of certain premises belonging to the plain- 
tiffs. The contention of the plaintiffs was that the defendants were licensees where- 
as the contention of the defendants was that they were tenants. Tho plaintiffs 
farther contended that the defendants had committed breach of the terms of the 
agreement of leave and license, that the license had been terminated and that the 
plaintiffs had become entitled to recover possession from the defendants of the said 
premises and the plaintiffs were also entitled to recover arrears of license fees from 
the defendants. 

In 1965 the plaintiffs filed against the defendants in the Court of the learned 
Civil Judge, Senior Division, Thana, Special Civil Suit No. 26 of 1965 praying for 
possession of the said premises and for recovery of arrears of license fees and mesne 
profits. This suit came to be decreed ew parte on August 25, 1967. The deoree 
was for possession of the said premises end also for recovery of a sum of money as 
arrears of license fees and mesne profits. On September 23, 1967 the defendants 
applied to the Court for setting aside the ex parte decree. This a plication being 
Miscellaneous Application No. 120 of 1967 was dismissed by the Court: The de- 
fendants appealed against the order of the dismissal of the said application to this 
Court and on September 16, 1969 the said Appeal, being A.O. No. 252 of 1969, was 
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allowed, the order of dismissal of the application was set aside and the ex parte 
decree was also set aside. The suit was restored. It appears that during the pen- 
denoy of the appeal in this Court the plaintiffs executed the decree for possession 
as well as for recovery of money. 

On October 7, 1970 the plaintiffs filed a Purshis in the trial Court stating that 
they did not want to proseoute Special Civil Suit No. 26 of 1965. Thereupon the 
said suit was dismissed. 

On November 6, 1970 the defendants filed Miscellaneous Application No. 140 
of 1970 in the trial Court for restitution under s. 144, Civil Procedure Code on the 
ground that the deoree in Special Civil Suit No. 26 of 1965 had been set aside 
by this Court in appeal and therefore possession of premises and money recovered 
by the plaintiffs by execution proceedings ought to be restored to the defendants. 
The said application was filed in Special Civil Suit No. 26 of 1965. During the 
pendency of the said application on April 6, 1971 the plaintiffs in Special Civil Suit 

0. 26 of 1965 filed a fresh suit, viz. Regular Civil Suit No. 115 of 1971 from which 
the present revision application arises for a declaration that the dismissal of Special 
Civil Suit No. 26 of 1965 and the Purshis dated Ootober 7, 1970 for withdrawing 
the said Special Civil Suit had been brought about by fraud and for setting aside 
the dismissal of the said suit. In the said suit the plaintiffs filed application exh. 
5 for an injunction restraining the defendants from prosecuting their application 
for restitution, viz. Miscellaneous Application No. 140 of 1970. 

On August 26, 1971 when the plaintiffs’ application exh. 5 came up for hearing, 
the defendants-were jnformed that somehow or the other on June 28, 1971 an order 
had been passed on’exh. 5 in the following words, viz. “Heard the Pleaders. Fur- 
ther proceedings of Miscellaneous Application No. 140 of 1970 be kept pending on 
the decision of Regular Suit No. 115 of 1971”. The defendants complained that 
this order was ew parte and passed by mistake and prayed that the same be vacated. 
But the Court passed an order dated August 26, 1971 refusing to hear them and 
stating that the Court had become functus officio and therefore no fresh order 
could be passed and therefore there was no purpose in hearing the defendants. 
It is against the said order that the present revision application has been filed. 


The respondents have not appeared. It is clear that the order dated June 28, 
1971 has been passed by the learned trial Judge without hearing the defendants 
and also by mistake. A certified copy of the diary has been produced before me 
on behalf of the defendants. The entry dated June 28, 1971 reads ‘‘Before the court 
today pleaders are present. Written Statement filed by opponent is read and 
recorded. Proceedings stayed as per order on Ex 5 of Regular Suit No. 115 of 
1971 to 8-7-71”. It appears from the above order that on the one hand the learned 
Judge states that an order has been made on exh. 5, on the other hand the diary 
states that the matter is adjourned to July 83,1971. The entry dated July 8, 1971 
is in the same terms and’shows adjournment to July 8, 1971. Thereafter there 
are four entries dated July 8, 1971, July 28,1971, August 6, 1971 and August 11, 
1971 which state that on all these four dates the parties or the pleaders were’ pre- 
sent and the plaintiffs’ application exh. 5 along with the suit itself had been adjourn- 
ed. The entry dated August 11,1971 shows that the matter had been adjourned 
to August 19,1971. The entry dated August 19, 1971 records “Arguments heard. 
Adjourned for order to 26-8-71”. The last entry dated August 26, 1971 records 
“Adjourned for hearing along with R. S. No. 115 of 1971 to 28-9-71”. The sepa- 
rate order which is the subject-matter of the present revision application also ap- 
pears to have been passed on August 26, 1971. 

It is obvious that Miscellaneous Application No. 140 of 1970 could not have been 
disposed of on June 28, 1971 by an order on exh. 5 if on four subsequent dates the 
record shows that the hearing of it had been adjourned from time to time. On 
August 19, 1971 arguments are heard (I assume these arguments were on the ques- 
tion whether the defendants could be heard to chow cause against the injunction 
application or whether the Court was functus officio) and finally on Auyust 26, 
1971 the defendants are told that an order had already been made on June 28, 1971 
and the Court had become functus officio. 
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The order dated August 26, 1971 does not explain how the above situation arose. 
The order admits that the order dated June 28, 1971 wasan ex parte order. The 
order dated August 26, 1971 further records that as a final order on exh. 5 had al- 
ready been made it was not open for the Court to hear the matter. The order also 
further records that although the plaintiffs had asked for an injunction the Court 
had granted a stay. The final conclusion arrived at Ky the learned Judge and 
recorded in the said order is that ‘“‘Hence I hold that it is not open for me to re- 
hear the matter again. The order already passed on Ex 5 therefore stands”. The 
learned Judge obviously took the view that the order dated June 28, 1971 was 
firstly made as a result of a mistake on the part of the Court and secondly was ew 
parte. In this view of the matter, the learned trial Judge ought to have vacated 
the order dated June 28, 1971 and ought to have heard the defendants and made 
a final order. In my opinion, the learned trial Judge was not as helpless in the 
matter as he seems to have thought. 

The order dated August 26, 1971 made by the learned Judge was an interlocutory 
order made on an application for interim injunction. The learned Judge is him- 
self unable to explain in the order dated August 26, 1971 as to how he came to make 
. an order for stay of Miscellaneous Application No. 140 of 1970 instead of granting 
the injunotion prayed for by the plaintiffs. With regard toinjunctions,O.XX XIX, 
r. 4 makes an express provision that an order for injunction may be discharged or 
varied. or set aside by Court on application made thereto by any party dissatisfied 
with such order. Itis true the order passed by the learned trial Judge was not an 
order for injunction and therefore the provisions of r. 4 may not strictly apply. 
But all interlocutory orders are liable to be quashed in prope cases. It has been 
held by Rangnekar J. in the case of Yusuf v. Abdullabhoy No. 21, that the Court has 
jarisdiction to set aside even an order made by consent which isnot in the nature 
of a final order or judgment, but which is merely an interlocutory order in the suit 
provided proper grounds are made out. The order oan be set aside by an applica- 
tion made in the said suit. Iam in full agreement with the view taken by Rang- 
nekar J. I am further of the view that there can be no better ground for setting 
aside the interlocutory order in the present case than the two facts, firstly, that 
the order dated June 28, 1971 which is sought to be set aside has been passed as a 
result of a mistake on the part of the Court and secondly that the order is ex parte. 

I can do no better than cite the words of Hidayatulah J. (as he then was) in the 
case of Jang Singh v. Brij Lal? (p. 1688) : 

“.,. There is no higher principle for the guidahce of the Court than the one that no act of 
Courts should harm a litigant and it is the bounden duty of Courts to see that if a person is 
harmed by a mistake of the Court he should be restored to the position he would have ocoupied 
but for that mistake. This is aptly summed up in the maxim: ‘Actus curiae neminem gravabit’”’. 


The order sought to be set aside has been passed obviously by mistake of the 
Court. Such order cannot be allowed to harm the defendants. There is no doubt 
that the order has deprived the defendants of their right of being heard and show- 
ing cause against the application for injunction. This is a violation of rules of 
natural justice and a violation of a fundamental right. The order must therefore . 
be set aside and ought to have been set aside by the learned trial Judge. 

The second ground on which the learned trial Judge ought to have set aside the 
order dated June 28, 1971 was that the said order was ew parte. In my opinion, 
every Court whether a Court of Record or not has inherent jurisdiction to vacate 
an ea parte order if it is necessary for the ends of justice or to prevent abuse of the 
process of the Court. In the case of Satish Churn v. H. K. Ganguly, the 
question was whether an ex parte order for examination of a director of the Company 
under s. 477 of the Companies Act, 1956 was liable to be set aside on the applica- 
tion of the person affected. The Supreme Court held that such order could be 
set aside for two reasons. One of the reasons was that such application for an 
order for examination could under Rule 248 of the Companies (Court) Rules, 1959, 
be made ex parte and the order which is made ex parte is not final and it is always 
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open to a person summoned to apply for vacating or modifying the order on the 
ground that it has been obtained without placing all the requisite materials before 
the Court or by mis-statement of facts or on other adequate grounds. The second 
ground given by the Supreme Court for setting aside the ex parte order was that 


“Rule 9 of the Companies (Court) Rules preserves to the Court its inherent powers to give 

such directions or pass such orders as may be necessary for the ends of justice or to prevent 
abuse of the process of the Court, and a direction to vacate an ex parte order previously made, 
is in a proper case within the Court’s inherent jurisdiction”. 
The Supreme Court held that Rule 9 of the Companies (Court) Rules preserved the 
inherent powers of the Court and one such inherent power of the Court was to set 
aside ex parte orders where the ends of justice required or when it became necessary 
to prevent abuse of the process of the Court. This inherent power is not a power 
conferred by Rule 9 of the Companies (Court) Rules, but is inherent in the Court 
which is merely preserved by the Rule. I have no doubt that this inherent power 
applied by the Supreme Court to an order for examination of a person under 8. 477 
of the Companies Act, 1956 is not confined to orders under s. 477 of the Companies 
Act, 1956 only, but is of general application and any ex parte order made by a 
Court can be set aside by the Court if it becomes necessary for the ends of justice 
or to prevent abuse of the process of the Court. 

I am of the viéw that the learned trial Judge has erroneously failed to exercise 
jurisdiction vested in him by refusing to set aside the order dated June 28, 1971 and 
by refusing to hear the defendants before making a final interlocutory order. I 
therefore set aside the order dated August 26, 1971 as well as the order dated June 
28, 1971 staying further proceedings in Miscellaneous Application No. 140 of 1970 
in Special Civil Suit No 26 of 1965. I further direct that the learned trial Judge 
will hear and dispose of the said Miscellaneous Application on merits. Rule is 
made absolute with costs. 

: Rule made absolute. 


Before Mr. Justice K. K. Desai and Mr. Justice V. S. Deshpande 


ASARAM ANANDA SHINDE v. STATE OF MAITARASHTRA.® 
Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), 
Secs. 12, 21, 4—Return under s. 12 filed by member of joint Hindu family in respect 
of joint family holding—Member dying after appointed day—Whether members sur- 
viving on appointed day constitute one unit for purposes of declaration under s. 21. 


Under s. 12 of the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, 
members of a joint Hindu family (living on the appointed day) constitute one single 
unit with reference to which the issue about the surplus land would be required 
to be decided for making a declaration under s. 21 of the Act. Devolution arising 
after January 26, 1962 by the death of a member of and/or addition into the family 
of another member would be irrelevant in connection with ascertaining the ceiling 
area and/or the surplus land which the unit of the family would be entitled to 
retain and/or would lose under the Act. Therefore, the surplus holding of the 
unit of the joint family will in no event be different because of addition of a new 
member in the family and/or death of one or more members of the family after 
January 26, 1962. 

Dadarao Kashiram v. The State! and Raghunath v. State of Maharashtra,2 referred to. 


Tur facts appear in the judgment. 


Dr. B. R. Naik, for the petitioners. 
Af, R. Kotwal, Assistant Government Pleader, for the opponents. 


K. K. Desar J. One Ananda Shinde, along with his sons, wife and unmarried 
daughter, constituted a joint and undivided Hindu family. The family held 
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in all 190 Acres and 37 Gunthas of lands situated at village Murshatpur, Taluka 
Kopargaon, District Ahmednagar. Ananda Shinde filed a Return under s. 12 
of the Maharashtra Agricultural Lands (Ceilings on Holdings) Act, 1961, on 
July 19, 1962, This Return was not complete and, as directed, he filed another 
Return on November 21, 1964. Before inquiries under the Act could be com- 
pleted, Ananda Shinde died on April 2, 1965, leaving him surviving as his heirs 
and next of kin his two sons being petitioners Nos. 1 and 2, his unmarried dau- 
ghter being petitioner No. 3, his widow being petitioner No. 4 and his married 
daughter being petitioner No. 5. Having received information about the death 
of Ananda Shinde, the Enquiry Officer (Special Deputy Collector) issued notices 
to the petitioners as the heirs of Ananda Shinde for proceeding further with 
the inquiry which had already commenced. Each of the petitioners claimed 
to be owner of and entitled to one-fifth of the above lands. By his Order dated 
September 30, 1965, the Enquiry Officer accepted the contention of these peti- 
tioners that they were each entitled to one-fifth of the above lands and having 
regard to the ceiling area being 108 Acres, held that the petitioners did not 
hold land in excess of the ceiling area. Having made these findings he closed 
the proceedings. In revision by his Revisional Order made under s. 45(2) of 
_ the Act on June 7, 1968, the Commissioner, Poona Division, held that the 
family of Ananda Shinde consisted of only five members and entitled to retain 
108 Acres of dry crop land, and it held 82 Acres and 87 Gunthas surplus land. 
He recorded by para. 4 of his Order that it was admitted that even after the 
demise of Ananda Shinde there was no disruption of the joint family. He 
observed that the death of Ananda Shinde occurred after the appointed day, 
namely, January 26, 1962, and since the family had not disrupted, the devolu- 
tion of property either by survivorship or inheritance would take place after 
the quantum of surplus holding of the family was ascertained under the Act. 
He, therefore, made the above finding as regards the surplus land held by the 
family on the footing of the lands being of a joint and undivided family. 

The above order of the Commissioner is challenged in the present petition. 

Dr. Naik for the petitioners has made the following contentions: As Ananda 
Shinde died before a declaration in respect of the surplus land was made 
under s. 21 of the Act, the proceedings of inquiry in pursuance of the Return 
filed by Ananda Shinde should have been held to have abated. The submission 
was that upon the death of the holder who files a Return, the properties men- 
tioned by him in the Return would pass by testamentary and/or intestate 
succession to third parties. The proceedings of inquiry commenced by reason 
of the Return filed by a deceased holder can have no relevance to the holdings 
of the legatees and/or heirs in whom the properties 6f the deceased holder 
vest. The result of the scheme of the Act and in ss. 18, 20 and 21 thereof 
particularly is that in respect of the holdings of a deceased holder who dies 
after filing the Return a declaration under s. 21 can never be made. This is 
so because the lands mentioned in the Return as of the ownership of the deceased 
holder would form part of the holdings of his legatees and/or his heirs. In 
that connection strong reliance was placed on the decision in the case of Dadarao 
Kashiram v. The State.! 

In respect of the lands mentioned in the Return filed by Ananda Shinde 
there was no warrant and/or justification in proceeding to decide the issues 
raised on the footing that these lands were of the ownership of the joint family 
and/or continued to belong to the joint family of Ananda Shinde and the 
petitioners. In this connection reliance was placed on the provisions of s. 6 
of the Hindu Succession Act. 

With reference to the first contention, it is first necessary to notice the 
relevant observations in the case of Dadarao Kashiram v. The State. That 
decision relates to two Special Civil Applications. In one of the applications 
the holder was one Parvatibai and the lands admittedly were of her ownership. 
The question was regarding these lands which were acquired by her legatees 
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under a Will made by her before any declaration in respect of her lands was 
made under s. 21. In the second application the lands belonged to one Vasant- 
rao Kahate and the lands were of his personal ownership. He also died before 
a declaration was made under s. 21 of the Act. Proceedings were continued 
in respect of all lands of these parties against the subsequent owners who in one 
case were legatees and who in the other case were heirs. On behalf of these 
parties the main contention made was that the provisions in the Ceilings Act 
do not affect persons who acquired properties of a deceased holder either by 
inheritance or as legatees under a Will upon the death of the holder after the 
appointed day, i.e., January 26, 1962. Now, in connection with this contention 
the Division Bench examined the scheme of the Act, and particularly ss. 14 
to 21 thereof. The Division Bench noticed that under the Act a ceiling had 
to be determined with respect to a person which included a family and that 
the Act created a bar to a person holding land in excess of the ceiling area. 
The Division Bench further noticed that surplus area was liable to be deter- 
mined with respect to a Person who was in existence at the date of the deter- 
mination, i.e., declaration under s. 21. The relevant observation was (p. 253): 

“It will thus be seen that the holder of the land is not divested of the surplus land 
on January 26, 1962, but continues to be the owner of land till the final declaration is 
made by the Collector, or by the Revenue Tribunal, or the State Government, as the 
case may be and continues to be the owner and in possession and enjoyment of all 
his land till the date of vesting of the surplus land in the State Government.” 
In the view of the Division Bench 

“...If that person dies or ceases to be in existence after return is filed, then the 
determination of the ceiling area to be retained by the holder cannot be with respect 
to that ‘person’ because a dead person cannot hold or retain any property....In the 
absence of any such provision, it must be taken that the Ceiling Act contemplates ‘a 
person’ who is alive not only on the date January 26, 1962, the appointed day, but 
at the time of the filing of the return and till the date of the declaration made by the 
Collector under s. 21 of the Ceiling Act.” 
The burden of the contention made by Dr. Naik is that the above ratio of 
the decision of the Division Bench is wholly applicable to the facts of this case. 
Towards that purpose he emphasised that under s. 6 of the Hindu Succession 
Act the lands mentioned by Ananda Shinde in his Return would not devolve 
by survivorship and that the interest of Ananda Shinde in the lands was bound 
to devolve as on intestacy to the petitioners as heirs of Ananda Shinde and 
not ag surviving members of a joint family. 

Dr. Naik is therefore right in his submission that on the death of Ananda 
Shinde on April 2, 1965, as on intestacy, the interest of Ananda in the above 
joint family lands devolved on the petitioners as his heirs mentioned in Class I 
in the Schedule to the above Act. His submission was that the result of the. 
above fact was that in accordance with the ratio in the case of Dadarao Kashi- 
ram v. The State, surplus land could not be found with respect to the lands 
of which Ananda was the: holder on January 26, 1962; and therefore a declara- 
tion under s. 21 conld not be made in respect of the lands mentioned in the 
return filed by Ananda, In this connection it again requires to be stated that 
the question in the case of Dadarao Kashiram v. The State arose on returns 
filed by Parvatibai in one case and Vasantrao in the other as individual per- 
sonal holders of the lands mentioned in their returns. The above decision 
therefore does not relate to a return filed on behalf of a joint Hindu family by 
the Karta and/or holder of the lands; and the ratio of the decision therefore 
does not directly apply. In this connection it requires to be noticed that at 
p. 252 of the Report, the Division Bench has noticed the fact that the Scheme 
of the Ceiling Act provided that the ceiling area was to be determined with 
respect to a person which phrase included a family also and that with respect 
to a family the unit was taken as five members permitting it to hold land 
equal to one ceiling area. The further observation was (p. 252): ' 

“,..This ceiling area is, however, to be determined by a competent authority in 
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accordance with the provisions of the law, whether such determination is for a person 
or a family and it is only after such determination that the surplus land is found out 
having regard to the ceiling fixed...”. 

As regards the return made by an individual, the observation was: ‘‘The 
surplus area is thus to be determined with respect to a person who is in exist- 
ence at the date of determination’’. Apparently, the above observation was 
not meant to apply and cannot:be applied to the case of a return made on 
behalf of a joint family. Apparently, death of one or more members of a 
joint family after the appointed day, i.e., January 26, 1962, would not attract 
the ratio in the above decision because the other members of the family will 
have survived the deceased member as continuous owners. The return would 
continue to have been made on behalf of the surviving members. Even at 
p. 253 of the Report itis noticed that the declaration under s. 21 


“...has to be made on the basis of the return filed by ‘a person’ which includes 
a family and that return has to be filed with respect to the land which he held on 
and after August 4, 1959 and continues to hold till January 26, 1962. ...If that person 
dies or ceases to be in existence after the return is filed, then the determination of the 
ceiling area to be retained by the holder cannot be with respect to that ‘person’ because 
a dead person cannot hold or retain any property.” 


Apparently the above observations cannot be applicable to the facts of a return 
filed on behalf of a joint family for the reasons already discussed above. In 
fact, it appears to us that the object and purpose with which the Ceiling Act 
has been enacted should be always borne in mind whilst giving effect to the 
provisions in the Act. The object, as mentioned in the preamble, was to secure 
the distribution of agricultural land as best to subserve the common good and 
it was expedient in the public interest to impose a maximum limit on the holding 
of agricultural land so that the surplus land could be acquired and distributed 
amongst the landless and other appropriate persons. In that connection, as 
from the appointed day, i.e., January 26, 1962, the ceiling area was fixed 
and by s. 4 it was provided that no person (which includes a joint family) 
should hold land in excess of the ceiling area as from and after the appointed 
day. All transfers of landed properties were prevented as from August 4, 
1959 as having been made to defeat the provisions of the Ceiling Act. The 
liability to make returns under s. 12 was in respect of the land held by a 
person, including a joint family, as on the appointed day. The above discus- 
sion goes to show that the policy of the Act was that a joint family as a unit 
as from and after January 26, 1962, was not entitled to hold any land in 
excess of the ceiling area fixed. The direct consequence of the above provision 
of law was that members of a family (living on the appointed day) constituted 
one single unit with reference to which the issue about the surplus land held 
would be required to be decided for making a declaration under s. 21. Devolu- 
tion arising after January 26, 1962 by the death of a member of and/or addi- 
tion into the family of another member, would be irrelevant in connection with 
ascertaining the ceiling area and/or the surplus land which the unit of 
the family would be entitled to retain and/or would lose under the Act. The 
above finding has the effect of holding that the surplus holding of the unit of 
the joint family will in no event be different because of addition of a new 
member in the family and/or death of one or more members of the family 
after January 26, 1962. This being the true position, the death of Ananda on 
April 2, 1965, did not makd any difference and alter the ceiling area which the 
joint family of Ananda was entitled to retain and the quantum of surplus land 
which the family became bound to surrender for acquisition for distribution in 
accordance with the provisions in the Ceiling Act. We are, therefore, not in a 
position to accept Dr. Naik’s submissions that’ in this respect the fact of the 
death of Ananda on April 2, 1965, and the further fact that his interest in the 
joint family devolved by succession on the petitioners were relevant. It is clear 
that the surplus land was liable to be ascertained on the footing of the unit of 
the joint family as constituted on January 26, 1962. 
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In this connection support can be derived from the observations of the Sup- 
reme Court in the case of Raghunath v. State of Maharashtra? where at para. 17 ` 
the Supreme Court observed that 

“|..the ceiling area of each person, including a family, was liable to be deter- 
mined with reference to the appointed day. Therefore if there is a family consisting of 
persons exceeding five in number on January 26, 1962, the ceiling area for that family 
would be the basic ceiling area plus 1/6th thereof per member in excess of the number 
five. The ceiling area so fixed would not be Hable to fluctuations with the subsequent 
increase or decrease in the number of its members, for, there is, apart from the explicit 
language of ss. 3 and 4, no provision in the Act providing for the redetermination of 
the ceiling area of a family on variations in the number of its members.” 


In passing it requires to be stated that even when individuals having per- 
sonal holdings have made returns, the effect of the above discussions and the 
observations of the Supreme Court in the above case is that surplus land held 
by individuals was liable to be fixed on the basis of their total holdings as on 
January 26, 1962, and that the death of the holder subsequent to that date 
should make no difference of any kind. But we are not called upon in this case 
to decide this issue finally. In fact, we are bound in that connection by the obser- 
vations of the Division Bench in the case of Dadarao Kashiram v. The’ State. 

Since we have not accepted any submissions made by Dr. Naik, we see no 
reason whatsoever to interfere with the impugned order made by the Additional 
Commissioner, Poona, on June 7, 1968. The Rule is discharged. There will 
be no order as to costs. : 

Rule discharged. 


Before Mr. Justice K. K. Desai and Mr. Justice Vaidya. 


RAMOO BAPOO GAIKWAD v. THE STATE OF MATIARASHTRA.* 
Bombay Police (Punishments and Appeals) Rules, 1956. Rules 3, 18—Bombay Police Act 
(Bom. XXII of 1951), Secs. 25, 2(b)—Bombay Civil Services Conduct, Discipline and 
Appeal Rules. Rules 33, 55; Instructions Nos. 12, 4, 9—Constitution of India. Art. 
311(2)—Whether r. 3 of Bombay Police Rules ultra vires s. 25 of Bombay Police Act 
—State Government whether can compulsorily retire member of State police force— 
Departmental inquiry—Whether person charged has right to be represented before 
inquiry by lawyer—Natural justice, rule of. ` 


Rule 3 of the Bombay Police (Punishments and Appeals) Rules, 1956, is not ultra 
vires s. 25 of the Bombay Police Act, 1951. 

The State Government is empowered to compulsorily retire a person governed 
by the Bombay Police Act, 1951. 

Ordinarily, natural justice does not postulate a right to be represented or assisted 
by a lawyer, in departmental inquiries. But in particular circumstances, the rules 
of natural justice may require that the person charged should have professional help 
if he so desires, e.g, where the subject-matter is technical (as where the person 
charged challenges the opinion of a medical board) or where he has a substantial 
allegation of bias against the inquiring officer, or where the evidence is voluminous 
or where the prosecution examines a handwriting expert or the charge is compli- 
cated or involves a question of law, which is not possible for a person of low 
educational attainments to comprehend. 

The right to appear by counsel or agent may not be absolute but if a party is 
entitled to show cause and has a right to cross-examine witnesses, such a right would 
be illusory in all but the simplest cases, if it is required to be exercised by lay 
persons. If the case to be met requires a knowledge of law a lay person cannot 
ordinarily be expected to meet such a case. This is recognised in Courts of law by 
the appointment of counsel as amicus curiae where parties are unrepresented, and 
by the assignment of counsel to persons suing or sued in forma pauperis, or to unde- 


2 [1971] A. I. R. S. C. 2187. Civil Application No. 1462 of 1989. 
*Decided, February 25/28, 1972. Special 
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fended persons in criminal cases. It is also recognised in the rules regulating depart-_ 


mental inquiries against government servants, for such rules provide that in com- 
plicated matters, counsel may be allowed to appear for the “defaulter”. 

Nripendra Nath v. Chief Secy. Govt. W.B.\ and Nitya Ranjan v. State? referred to. 

Where a departmental inquiry against a member of the State police force is not 
found to be fair, the facts and circumstances of the case should be considered in the 
light of the Bombay Civil Services Conduct, Discipline and Appeal Rules and the 
requirements of law that adequate reasonable opportunity should be given to the 
delinquent against whom the inquiry is held. 


THE petitioner Ramoo Bapoo Gaikwad who belonged to a scheduled caste, 
joined the Police Force as a constable on April 30, 1939. In 1946, he was 
appointed as Head Constable Writer. On passing the departmental examina- 
tion, he was confirmed in that post in the year 1949. He was promoted as 
a Sub-Inspector of Police in the year 1949. In 1950, he was reverted to the 
rank of Head Constable Writer on general reversion of 150 posts. The peti- 
tioner was again appointed to the post of Sub-Inspector of Police on January 
1, 1956, after he passed several tests, 

On January 3, 1964, he received from the Inspector under whom he was work- 
ing, a memorandum alleging that he had committed 9 breaches of rules in 
respect of R.P.S. Worli and 6 charges in respect of Northern Preventive See- 
tion, Ghatkopar, calling upon him to explain these charges. He was unable to 
follow these charges except in respect of 4.counts for which he gave his expla- 
nation. He was suspended on March 17, 1964. On July 11, 1964, he received 
a notice of departmental inquiry at the hands of V. B. Bhagwat, then Assistant 
Commissioner of Police ‘X’ Division. When the inquiry before Bhagwat com- 
menced, the petitioner applied for legal aid under clause 12 of Rule 55 of the 
Bombay Civil Services Rules. The Inquiry Officer rejected the request of the 
petitioner. The petitioner submitted his written reply in respect of several 
charges denying the charges. Before the inquiry ended, however, the Inquiry 
Officer reported sick and proceeded on one year’s sick leave. The inquiry was 
then entrusted to his successor, William E. D’Souza. 

On May 21, 1966, the petitioner represented to the then Commissioner of 
Police, Greater Bombay (respondent No. 2), to consider his case sympathetically 
and requested him to take interest in the matter and dispose of the inquiry 
at the earliest. On June 1, 1966, respondent No. 2, issued a show cause notice 
to the petitioner informing him that he proposed to pass an order of compul- 
sory retirement by way of punishment. On June 15, 1966, the petitioner 
gave a detailed reply denying all the charges and inter alia reiterating his ob- 
jections to the manner in which the inquiry was held by Bhagwat and com- 
pleted by William D’Souza. Respondent No. 2, however, found the petitioner 
guilty of all the counts of the charge-sheet except the second part of one of 
the counts and ordered his compulsory retirement treating the period of his 
suspension as such. 

The petitioner carried an appeal to the Government against the said order 
of respondent No. 2 in which he reiterated his aforesaid objections to the inquiry 
held against him and contended that the findings recorded against him were 
unjustified, improper and illegal and further that no reasonable opportunity 
was given to him at the inquiry inasmuch as he was denied legal assistance 
and also refused copies of several relevant documents. On March 13, 1967, 
the Government of Maharashtra (respondent No. 1) set aside the order passed 
by respondent No. 2 by its order which inter alia ran as follows: 

“ORDER: On scrutiny of the departmental proceedings held against Shri R. B. 
Gaikwad, it is observed that by an endorsement No. O.D. 12936, dated the 22nd June 
1964 of the Deputy Commissioner of Police, Prohibition, Bombay, Shri V. B. Bhagwat, 
Superintendent of Police ‘X’ Division, Bombay was appointed an enquiry officer to 
hold the departmental enquiry against Shri R. B. Gaikwad and that Shri Bhagwat 


1 [1961] ALR. Cal. 1, 5.2. 2 [1962] A.LR. Ort. 78. 
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conducted the enquiry till the stage of closing of evidence. Later on on account of 
his absence on leave his successor Shri W. E. D'Souza, Assistant Commissioner of Police 
was therefore not, competent to record only the summing up in this case, it was apparently 
not intended also that a de novo enquiry be started. The departmental proceedings held 
against Shri Gaikwad are therefore vitiated from the stage reached by Shri Bhagwat. 
The Government of Maharashtra, in exercise of powers vested in it under the Rule 18 
of Bombay Police (Punishments and Appeals) Rules, 1956, is, therefore, pleased to set 
aside the order dated the 1st July 1966, passed by the Commissioner of Police, Greater 
Bombay, against Shri R. B. Gaikwad compulsorily retiring him from service. 

The Government is further pleased to direct that Shri Gaikwad should be re-instated 
in service from the date he reports for duty and should be simultaneously placed under 
suspension. The departmental proceedings should then be resumed against him by Shri 
V. B. Bhagwat irrespective of his present posting, from the stage at which he had left the 
proceedings. 

Orders regarding the treatment of the period of the suspension and absence from duty 
of Shri R. B. Gaikwad from the date of his suspension to the date of his compulsory 
retirement and from the date of compulsory retirement to the date of his reinstatement 
in service will be issued separately.” 


On receipt of this order, the petitioner made representations to the Home 
Minister and the Chief Minister, making allegations, inter alia, against Bhag- 
wat and alleging that Bhagwat was not a proper person to hold an inquiry 
in view of the manner in which he had conducted the previous inquiry. He 
also prayed for reinstatement and for the end of the inquiry. He was, how- 
ever, informed by the Government, with reference to his application addressed 
to the Chief Minister, that the Government did not desire to interfere in the 
matter unless the departmental enqniry against him was completed and that 
he should therefore report for duty immediately at the place of his posting. 
The petitioner, therefore, reported for duty. 


Thereafter, the inquiry was once again taken up by Bhagwat. The petitioner 
objected and prayed for de novo proceedings. Bhagwat recorded his finding 
and made a report without making further inquiry or taking additional evi- 
dence, on the basis of the evidence recorded in the first inquiry and recom- 
mended the removal of the petitioner. 


On receipt of the findings of the Inquiry Officer and the Deputy Commis- 
sioner of Police, the then Commissioner of Police (respondent No. 3), issued 
a show-cause notice calling upon the petitioner to show cause why he should 
not be punished with removal from service. On receipt of the notice, the 
petitioner once again reiterated his contention about the illegalities committed 
in the course of the inquiry against him. 

Respondent No. 3 passed an order on July 4, 1968, removing the petitioner 
from the service with effect from the date of order treating the period of sus- 
pension as such. The petitioner appealed to respondent No. 1 against the said 
order contending that the entire inquiry and the proceedings before the De- 
puty Commissioner and the Commissioner were all contrary to law and in 
violation of principles of natural justice and that he was found guilty of 
charges, without any proper evidence, on the basis of false record without 
giving a reasonable opportunity to him to meet the various charges levelled 
against him. Respondent No. 1 passed its order modifying the order passed 
by respondent No. 3, by directing that ‘‘in so far as it relates to the inflicting 
of the punishments of removal from service on Shri R. B. Gaikwad Ex-Police 
Sub-Inspector of the Greater Bombay Police Force to that of compulsory re- 
tirement from service.” 


The petitioner filed the present petition praying for a writ to quash the 
order issued by respondent No. 2, the order issued by respondent No. 3 and 
the order passed by respondent No. 1 and for a writ to reinstate the petitioner 
in service. 
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The petition was heard. 


Mohan Pungliya with P. V. Awale, for the petitioner. 
S. N. Naik, instructed by Little and Co., for the respondents. 


Vawya J. [His Lordship after stating the facts, proceeded.] At the hearing 
of this petition, Mr. Pungliya, learned counsel "for the petitioner, urged 6 
grounds in support of the petition. (1) That the order of compulsory retire- 
ment is illegal because Rule 3 (ia) of the Bombay Police (Punishments and 
Appeals) Rules, 1956, is ultra vires s. 25 of the Bombay Police Act; (2) That 
the refusal to permit "the petitioner to be assisted by a lawyer or a friend was 
contrary to principles of natural justice under art. 311(2) of the Constitution 
of India read with Rule 55 of the Bombay Civil Services, Conduct, Discipline 
and Appeal Rules and was based on perverse exercise of discretion under Rule 
12 in Appendix II of the Bombay Civil Services, Conduct, Discipline and 
Appeal Rules; (3) That there was also contravention of art. 311(2) and vio- 
lation of principles of natural justice inasmuch as the Inquiry Officer refused 
copies of relevant.documents and refused its proper and fair imspection by 
directing the petitioner to go and take inspection at the various Police Stations, 
while he was under suspension and by calling upon the petitioner to cross- 
examine three witnesses, outside the list of witnesses furnished to him; (4) That 
the Inquiry was also vitiated on account of examination of the said three wit- 
nesses outside the list of witnesses furnished to the petitioner without even giv- 


ing to the petitioner the statements of the said witnesses for enabling the cross- 


examination of the said witnesses; (5) That respondent No. 3 did not apply his 
mind to the record of the inquiry and the contentions raised by the petitioner 
before passing his aforesaid order dated July 4, 1968; (6) That all the 15 
charges levelled against the petitioner were frivolous, false and fabricated and 
no reasonable person could have come to the finding which respondent No. 3 
als on the basis of the materials before respondent No. 3 or respondent 
No. 1 

Turning to the first contention, Mr. Pungliya urged that under s. 25 of the 
Bombay Police Act, the only punishments which are envisaged in respect of 
the members of the subordinate ranks of the Police Force, departmentally are 
suspension, reduction, dismissal, or removal and fine of an amount not exceed- 
ing one month’s pay in respect of any breach of discipline, misconduct in 
the discharge of his duties which do not require his suspension or dismissal. 
He, therefore, submitted that as the charges levelled against the petitioner 
were all matters relating to breach of discipline or misconduct, the petitioner 
could not be subjected to the punishment of compulsory retirement. He 
' argued that Rule 3 of the Bombay Police (Punishments and Appeals) Rules, 
1956, which included amongst punishments, compulsory retirement, was ultra 
vires s. 25. In our opinion, this argument is wholly misconceived. The Bom- 
bay Police (Punishments and Appeals) Rules, 1956 are framed under s. 
25(2) (c) read with s. 5(b) of the Bombay Police Act, 1951. The latter sec- 
tion gives wide powers to the State Government to determine the conditions 
of service of the Police Force. Rule 3 cannot be, therefore, assailed as ultra 
vires s. 25. 

The order of the Government eas the punishment from removal of the 
petitioner to compulsory retirement of the petitioner is an order passed under 
Rule 18 of the said Rules as the compulsory retirement is undoubtedly a re- 
duction in the punishment inflicted upon the petitioner by the order of the 
Commissioner respondent No. 3. The Government had power to reduce the 
sentence in exercise of their appellate powers under Rule 18. 

Further, Rule 3 is made without prejudice to the provisions of any law for 
the time being in force. In addition to the provisions of the Bombay Police 
Act and the Bombay Police (Punishments and Appeals) Rules, the Police Force 
is governed by the Bombay Civil Services Conduct, Discipline and Appeal Rules, 
by virtue of an order issued in exercise of the powers conferred by cl. (b) cf 
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s. 5 G.O.R.D., No. 3200/5-IIL-D dated July 21, 1954. A Police Officer’ is 
also governed by the Bombay Civil Services Conduct, Discipline and Appeal 
Rules, wherein for imposing the penalty or punishment, the procedure under 
Rule 33 of the Bombay Civil Services Conduct, Discipline and Appeal Rules, 
is followed. Note 1 to Rule 33 of the Bombay Civil Services Conduct, Disci- 
pline and Appeal Rules, provides for the procedure to be followed before an 
order of dismissal, removal or reduction can be passed and says that the pro- 
cedure in Rule 55 of the Civil Services (Classification, Control and Appeal) 
Rules, 1930, along with the instructions issued by Government for the gui- 
dance of officers in taking proceedings under that Rule, which are contained 
in Appendix II to these rules must be followed. Having regard to these pro- 
visions of these rules, which are binding on Government Servants under art. 309 
of the Constitution of India, the Order of the Government of Maharashtra, 
compulsorily retiring the petitioner cannot be challenged on the ground that 
the Government had no power to do so. The first contention of Mr. Pungliya 
must, therefore, fail. 

Mr. Pungliya is, however, on solid ground when he urged that the inquiry 
held against the petitioner was vitiated by denial of fair opportunity to the 
petitioner inasmuch as the Inquiry Officer failed to exercise his discretion fairly 
and properly and as required by and under instructions No. 12 to Appen 
dix II of the Bombay Civil Services Conduct, Discipline and Appeal Rules, 
which runs as fallows: 


“Ordinarily, pleaders should not be allowed to appear in the inquiry for otherwise 


‘the inquiry might be very prolonged. The person charged is also not entitled as of right 


to ask for being defended by a pleader in such inquiry. But there is no prohibition 
against allowing pleaders on either side; and it must always be borne in mind that the 
person charged should have an adequate opportunity of defending himself. If, there- 
fore, the case is very complicated or difficult, or where the person charged is likely to 
be embarrassed, he might be allowed to have legal aid.” 


The application made by the petitioner for legal aid and the orders refusing 
the same are already referred to above. 

Mr. Pungliya submitted that having regard to the various objections which 
the petitioner had raised at the inquiry and the allegations made against 
the Inquiry Officer, particularly after the Government had remanded the 
matter and in view of his contention that the charges were false and based on 
fabricated entries, it was necessary for the Inquiry Officer to permit the peti- 
tioner to be represented by a lawyer or at least a friend from the department. 
He contended that the petitioner belonged to the Scheduled Caste, he started 
his carrier as a Constable and rose to the position of a Sub-Inspector of Police; 
and he was shocked to receive a notice of inquiry against him without any basis. 
Further, he was placed under suspension and was extremely embarrassed be- 
fore the Inquiry Officer, who was then a Superintendent of Police and later 
Assistant Commissioner of Police; and he, therefore, became nervous and con- 
fused in conducting his defence before such an Officer, particularly in view of 
the several objections which he had raised. Having regard to all the facts and 
circumstances and particularly in view of the fact that the three witnesses were 
suddenly introduced in the case, adding to the unbearable load on the peti- 
tioner, it was absolutely necessary for the Inquiry Officer to exercise his dis- 
cretion in favour of the petitioner. 

Mr. Pungliya fairly stated that the petitioner could not claim the right to 
be represented by a lawyer as a matter of right; but submitted that out of 
reasonable regard to the petitioner’s right to fair hearing in the facts and 
circumstances of the case, it was the duty of the Inquiry Officer to grant the 
petitioner’s request. He argued that it was not every man who has ability 
to defend himself of his own. The petitioner, whose weak English was ap- 
parent from various applications, which he made to the Inquiry Officer, and 
whose nervousness and confusion was increased by the examination of three addi- 


tional witnesses and false documents, according to him, could not, by himself 
B.L.R.—9, 
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bring out any point in his favour, but it would have been possible if he was 
afforded legal assistance. He submitted that having regard to the position of 
the suspended Sub-Inspector of Police, in which the petitioner was, at the time 
of the inquiry and the nature of the witnesses examined like the Police Inspector 
before the Assistant Commissioner of Police, the charges which he had levelled 
against all these superior officers, the petitioner was likely to be tongue died 
and nervous or confused. In these circumstances, Mr. Pungliya submitted 
that the petitioner ought to have been permitted the help of someone to assist 
him, particularly as his entire career, reputation and livelihood -were at stake. 
Having regard to these circumstances, Mr. Pungliya submitted that the peti- 
tioner had a right to be represented, by a lawyer or at least a friend from the 
department and, in the absence of the facility, it must be held that the peti- 
tioner was denied adequate opportunity of defending himself as required under 
instructions No. 12 under Rule 55 of the Bombay Civil Services Conduct, Dis- 
cipline and Appeal Rules and under art. 311(2) of the Constitution of India. 

Mr. Naik, learned counsel appearing for the respondents, on the other hand, 
submitted that the petitioner was clever enqugh to raise all sorts of objec- 
tions at the inquiry. He admitted that he had understood the charges, The 
charges were simple enough to be understood by the petitioner, who had 
worked as a Sub-Inspector of Police for nearly nine years. Even three wit- 
nesses, who were examined by the Inquiry Officer, were cross-examined by the 
petitioner. Mr. Naik, therefore, submitted that this Court should not interfere 
with the discretion exercised by the Inquiry Officer in the facts and circum- 
stances of the case and in view of the conduct of the petitioner throughout 
the inquiry in raising all kinds of objections to the inquiry and in making fan- 
tastic allegations that he was being persecuted by’,the Police Officers, because he 
belonged to the Scheduled Caste and he was about to be confirmed, which they 
did not want. 

These contentions of Mr. Naik must be rejected because the very fact that 15 
charges were levelled against the petitioner; and the petitioner who was merely 
an officiating Sub-Inspector had to cross-examine his superior officers with a view 
to show that they had fabricated certain entries, before the Assistant Com- 
missioner of Police and had further to face 3 unexpected witnesses at the in- 
quiry and protest in vain from time to time about the manner in which the 
inquiry was being conducted against him, were sufficient, in our opinion, to 
compel any fair, impartial, unbiased and reasonable Inquiry Officer to exer- 
cise his discretion in favour of the petitioner to enable him to be represented 
by a lawyer or a friend under instruction No. 12 of Rule 55. 

It is true that the said instruction No. 12 of Rule 55 denies a right to a 
Government Servant to have legal assistance when facing disciplinary pro- 
ceedings. Moreover, the right to engage a lawyer, as a rule, is denied in disci- 
plinary proceedings. Ordinarily, natural justice does not postulate a right to 
be represented or assisted by a lawyer, in departmental inquiries. But in 
particular circumstances, the rules of natural justice may require that the 
person charged should have professional help if he so desires, e.g., where the 
subject-matter is technical (as where the person charged challenges the opinion 
of a medical board) or where he has a substantial allegation of bias against 
the inquiring officer, or where the evidence is voluminous; or where the prose- 
cution examines a handwriting expert, or the charge is complicated, or involves 
a question of law, which it is not possible for a person of low educational attain- 
ments like the petitioner to comprehend. (See Basu’s Commentary on the 
Constitution of India, Volume V, p. 259). 

The inquiry must be always fair if it does not violate principles of natural 
justice. The right to appear by counsel or agent may not be absolute, but it is 
obvious ihat if a party is entitled to show cause and has a right to cross-examine 
witnesses, such a right would be illusory in all but the simplest cases, if it is 
required to be exercised by lay persons. Again, if the case to be met requires 
a knowledge of law, it is equally obvious that a lay person cannot ordinarily 
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be expected to meet such a case. This is recognised in Courts of law by the 
appointment of counsel as amicus curiae where parties are unrepresented, and 
by the assignment of counsel to persons suing or sued in forma pauperia, or to 
undefended persons in criminal cases. It is also recognised in the rules regu- 
lating departmental inquiries against government servants, for such rules pro- 
vide that in complicated matters, counsel may be allowed to appear for the 
“defaulter”. 
Seervai in his commentary on Constitutional Law of India has observed: 

“On the question of principle it is submitted that unless there are considerations 
of public policy overriding the claims of natural justice in any particular class of mat- 
ters, the assistance of counsel or agent is necessary if a person is to have a fair oppor- 
tunity to meet the case, against him.” 

Prof. A. A. de Smith, in his latest book, ‘Constitutional and Administrative 
Law’, at p. 567 has offered the following remarks about natural justice: 

“The rules of natural justice are often described as ‘fair play in action’, During 
the last few years the courts have veered away from conceptual reasoning and strict 
textual analysis and have come to place heavy emphasis on the duty of administrators 
to act fairly. Since ideas of fairness will vary and the range of factual situations in 
administrative law is very great, the law has become less certain, inviting lawyers 
to advise their clients to try their luck in the courts, ...One must always remember, 
however, that natural justice imposes no more than a duty to observe minimum stan- 
dards of procedural fairness. It does not require that decisions be right or even just; 
or that reasons be given for decisions; or that proceedings be conducted in public; or 
that a record of the proceedings be maintained. And even these minimum standards 
of fair ‘adjudication’ can be dispensed with or abridged by virtue of a clearly expressed 
statutory intent.” 


If any further authorities were necessary in support of these principles, refe- 
rence may be made to the decision of the Special Bench in Nripendra Nath v. 
Chief Secy. Govt. W.B.,! and the decision of a Division Bench in Nitya Ranjan 
v. State. 

Applying the above principles to the facts of the present case, we find that 
the respondents denied justice to the petitioner by holding that the petitioner 
was not entitled to legal assistance notwithstanding the complexity of charges 
levelled against him, number of documents, which according to him were 
fabricated, various witnesses whom he was called upon to examine and the 
fact that he was a suspended officer, who had to face his superiors before the 
Assistant Commissioner of Police, against whom he had made several allega- 
tions and to whom he had from time to time protested. The reason stated by 
the Inquiry Officer in his order dated July 11, 1964, for refusing legal assist- 
ance to the petitioner was wholly unjustified having regard to the facts and 
circumstances of the case. The petitioner had contended before him, as stated 
above, that the inquiry was complicated by the fact that all these charges were 
‘constitutive different defaults at different times”. ‘The petitioner pleaded 
that he was embarrassed. He further stated that the inquiry was ‘‘messed 
question of law and of fact.’ The Inquiry Officer repelled these protests by 
merely stating that the charges served on the petitioner were clear, because 
the petitioner had given in writing that he had understood all the charges. 
The petitioner protested at the manner in which the endorsements were taken 
by the Inquiry Officer and also against the nature of the charges and nature 
of the entries which were made. 

It was not for the Inquiry Officer to feel that the charges were clear; but 
he had to consider the position of the petitioner, who was compelled to face 
the inquiry against him. He ought to have allowed the petitioner to have 
legal aid under instruction No. 12, referred to above, having regard to all the 
facts and circumstances of the case and the embarrassed situation in which 
the petitioner was placed; and having regard to the charges and allegations 


1 [1961] A.LR. Cal. 1, 8.B. 2 [1962] A.LR. Ori. 78. 
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made by and against the petitioner and protests by the petitioner. We are, 
therefore, of the opinion that the refusal of the Inquiry Officer to permit the 
petitioner to be represented by a lawyer or a friend under instruction No. 12 
was perverse, unfair and vitiated the entire departmental inquiry held against 
him. We must further hold that the inquiry was conducted against the peti- 
tioner in violation of principles of natural justice, unfairly and without afford- 
ing a reasonable or adequate opportunity to the petitioner, as required by 
Rule 55 and art. 311(2) of the Constitution of India. 

In view of this conclusion, it is unnecessary for us to consider the other 
grounds urged by Mr. Pungliya in more detail regarding facts. We shall, 
however, briefly indicate our views with regard to the grounds 3 and 4, re- 
ferred to above and the submissions made by Mr. Naik for the respondents to 
repel the same, The three grounds refer to the absence of notice of the three 
witnesses who were examined by the Inquiry Officer without previous notice 
to the petitioner. The fourth ground relates to the denial of inspection of 
various documents which the petitioner asked for both at the first stage of 
the first inquiry held by Bhagwat and the first and last stages of the second 
inquiry held by Bhagwat. 

The rules relating to examination of witnesses and inspection of documents 
at the departmental inquiry, at which it is proposed to punish a Government 
servant, are contained in Rule 55 of the Bombay Civil Services Conduct, Dis- 
cipline "and Appeal Rules and Appendix II to the said rules which contain 
the instructions regarding holding of departmental inquiry. Rule 55 inter 
alia lays down that no order of dismissal, removal or reduction (other than 
an order based on facts which have led to his conviction in a criminal Court) 
shall be Passed unless the Government servant has been informed in writing 
of the grounds on which it is proposed to take action, and afforded adequate 
opportunity of defending himself. The rule also lays down how the charges 
should be framed and how the delinquent member be informed of the allega- 
tion on the basis of the charges framed and how he should be called upon 
to file a written statement of his defence and to state whether he desired to 
be heard in person. It lays down that if he so desires, the authority con- 
cerned should hold oral inquiry and goes on to say: 

“At the inquiry so held oral evidence shall be heard as to such of the allegations 
as are not admitted, and the person charged shall be entitled to cross-examine the 
witnesses, to give evidence in person and to have such witnesses called as he may wish, 
provided that the officer conducting the inquiry may, for reasons to be recorded in 
writing, refuse to call any witnesses. 

The proceedings shall contain a sufficient reco of the evidence and a statement 
of the findings and grounds.” 

Instruction No. 1 to Appendix II,in so far as is material, runs as follows: 

“...Neglect in the due observance of the provisions of the Rule is liable to vitiate 
the whole proceedings and the ultimate order passed therein. Apart from the fact 
that these provisions have been deliberately inserted for the protection of members of 
the services, and apart from the possibility of such an order being successfully chal- 
lenged in a court of law, the disregard of these provisions provides an officer who 
has been punished with an almost irresistible case for the reversal in appeal of any 
order passed against him. It may often happen that though on its merits an order of 
punishment may be fully justified, it may have to be set aside on account of some 
technical defect of irregularity committed in the conduct of the inquiry. The following 
instructions are, therefore, issued for the guidance of officers who may have occasion 
io hold an inquiry under the above-mentioned rule.” 

These rules were made long before the Constitution by the then Government 
of Bombay under Rules 48(2) and 54 of the Civil Services (Classification, 
Control and Appeal) Rules, 1930. Instruction No. 2 reiterates in what cir- 
cumstances an oral inquiry should be held and how the inqniry should be 
started and the record of the evidence in the inquiry should be maintained. 
Instruction No. 3 deals with the grounds on which and the manner in which 
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the charges should be framed. Instruction No. 4 lays down how the charges 
should be communicated to the delinquent and is relevant and important for 
the purpose of this case. It runs as follows: 

“The charges so framed should be communicated to the person charged, together 

with a statement of the allegations on which each charge is based and other circum- 
stances which it is proposed to take into consideration in passing orders in the case. 
The relevant allegations as to facts should be clearly stated, as well as the inferences 
which they appear to lead to; and any circumstances which appear to support such in- 
ferences should also be clearly mentioned. Copies of the pies a documents, if any, 
should also be supplied to him. In short, the person charged should be informed to 
the whole case against him in all its essential features.” 
Instructions Nos. 5 and 6 deal with the defence of the delinquent and the 
person’s right to defend himself and state that ‘‘denial of this right would 
constitute a serious defect in the inquiry.’’ Instructions Nos. 7 and 8 deal 
with the cases in which oral inquiry should be held. Instruction No. 9 is 
relevant and runs as follows: i 

“At the oral inquiry, evidence should be heard as to such of the allegations as are 

not admitted, AIl evidence should be recorded in the presence of the inquiry officer 
and the person charged, and the evidence in support of the allegations against the 
person charged should be recorded first. He should be allowed to give evidence in 
person and also to cross-examine the witnesses examined against him. The person charged 
is also entitled ta have called at the inquiry such witnesses as he may wish. The right 
is, however, subject to the power of the inquiry officer to refuse to call a witness for 
special and dofficient reasons which must be recorded by him in writing. Though 
it is in the discretion of the inquiry officer to decide what would be special and suffi- 
cient reasons for refusing to call a particular witness, the discretion must not be exer- 
cised capriciously to the prejudice of the person charged. Ordinarily, the request to 
call a witness should not be rejected. When, however, it appears that the request to 
call particular person to give evidence is vexatious or is made with a view umneces- 
sarily to delay or prolong the inquiry, such request may be rejected, e.g., request is to 
call an officer who has absolutely no knowledge of the facts relating to any of the 
charges, and the request is made merely to trouble, or cause inconvenience to, that 
officer.” 
Instructions Nos. 10 and 11 further deal with the manner in which evidence 
should be recorded and copies of such evidence are directed to be given to 
the delinquent free of charge, if he so requires. Instruction No. 12, which 
has been referred to above, relates to a right of representation by a lawyer 
or provision of other legal aid, whenever the case is very complicated or dif- 
ficult and the delinquent is likely to be embarrassed. Instruction No. 13 lays 
down. that the Inquiry Officer has no power to enforce the attendance of witness 
and deals with the expenses of witnesses. Instruction No. 14 lays down that 
after completing the oral inquiry, a further opportunity of making a written 
or oral statement, the Inquiry Officer should record his findings on each 
charge and the reasons for such findings. Instruction No. 15 says that the 
procedure laid down in Rule 55 may not be followed, and all other provisions 
and instructions may be waived in certain cases viz. (1) When the order of 
punishment, i.e. dismissal ete. is to be based on facts which have led to the 
conviction of the person charged in a criminal Court; (2) When the delinqnent 
is absconding, or when it is for other reasons impracticable to communicate 
with him; and (3) In'‘exceptional cases, when there is difficulty in observing 
the exact requirements of the rule. It specifically lays down that the require- 
ments of the rule should not, however, be waived, unless it can be done without 
injustice to the person charged. 

These rules, which were framed before the Constitution, are consistent with 
the provisions of art. 311(2), which lays down that no person, who is a member 
of a civil service of the Union or a State or holds a civil post, under the Union 
or a State shall be dismissed or removed or reduced in rank except after an 
inquiry in which he has been informed of the charges against him and given 
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“a reasonable opportunity of being heard in respect of those charges and 
where it is proposed to impose on him any such penalty, until he has been 
given a reasonable opportunity of making representation on the penalty pro- 
posed, but only on the basis of the evidence adduced during such inquiry.’’ 
It is unnecessary to refer to other provisions of art. 311 in this case. Besides, 
the Courts have insisted that even where the instructions and rules are silent, 
the method and manner of inquiry must be reasonable, just and fair. If the 
inquiry is conducted in violation of principles of natural justice and ordinary 
reasonable fairness, the Courts will strike down the decisions arrived at the 
end of such inquiry. 


Tt is argued for the petitioner that the petitioner, who had already protested 
in writing about the denial or refusal of inspection of documents and copies 
of documents, was totally confused with what he alleged to be false charges 
levelled by the Superior Officer against him and was further confounded by 
examination of three witnesses of his department, who, he felt, were obliging 
superior officers by giving false evidence. It may be that these grievances 
were not justified. It is true that rules do not specifically require that the 
Inquiry Officer should inform the delinquent before any such witness is going 
to be examined. It is also a fact that the petitioner was allowed to cross- 
examine these witnesses. It may also be that the fact that previous intimation 
was not given by the authorities before these witnesses were examined may 
not by itself vitiate the inquiry proceedings. But having regard to the fact 
that the defence of the delinquent in this case was that the entries were fabri- 
eated by his superior officers with a view to implicate him falsely and the 
fact that several other relevant documents, which he asked for by his appli- 
cation dated July 11, 1964, were not supplied to him, it must be held that 
the manner in which the Inquiry Officer proceeded to examine these additional 
witnesses must be characterised as unfair. . 

Mr. Naik’s argument that it cannot be said that any prejudice is caused 
to the petitioner is irrelevant having regard to all the facts and circumstances 
of the case and specific rules which say that if the rules are not properly 
followed or are disregarded the inquiry proceedings would be vitiated. It may 
be that prejudice is one of the factors which should be taken into considera- 
tion by the Courts before arriving at the conclusion that the inquiry was un- 
fair and opposed to principles of natural justice, rules and instructions under 
Rule 55, but it cannot be argued that merely because the petitioner cross-exa- 
mined the witnesses before the Inquiry Officer, who was his Superior Officer, 
that there was no prejudice. 

There is another important aspect of the matter which should be noted. As 
stated above, the order of removal which was recommended by William D’Souza 
and accepted by the then Commissioner of Police, respondent No. 2, was 
set aside by the order of the Government, respondent No. 1 on March 13, 1967. 
The material contents of this order have already been reproduced above. It 
is clear from the order that the Government did not indicate in the said order 
that the findings of the Commissioner of Police were not binding on the Inquiry 
Officer Bhagwat when he resumed the inquiry, as directed by the Government. 
In the absence of such specific directions, Bhagwat will have to be very brave 
to ignore the findings recorded by his superior, the Commissioner of Police. 
In fact, it does appear, that after the order setting aside the removal, Bhagwat 
did practically nothing except fix dates and order different police stations to 
give inspection of the documents to the petitioner. 

Mr. Naik argued that the petitioner having taken advantage of this order 
of inspection of certain documents, could not make grievance of the fact that 
the copies were not supplied or documents were not taken in possession by 
the Inquiry Officer. As stated above, the petitioner recorded his protests to 


the manner in which this inspection was given. He even objected to the in-. 


guiry being held by Bhagwat, having regard to his previous experience, on 
August 21, 1967. He made an application setting out in detail his grievances 
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with regard to the refusal to supply the copies of documents and also objected 
to the manner in which the petitioner was compelled to give a writing that he 
had received all the facility from the Inquiry Officer, at the second stage of 
the inquiry before Bhagwat. It is contended that no evidence was recorded 
at the second stage; and the petitioner made a grievance with regard to the 
documents. It cannot be said that the procedure followed by the Inquiry 
Officer in directing the petitioner, who was a suspended Police Officer, to go 
to different police stations and to take inspection of the documents would be 
fair. Such an order is not only embarrassing to the petitioner but extremely 
inconvenient to the police stationa in the Gredter Bombay and also to the peti- 
tioner. Fifteen charges were levelled against the petitioner covering the period 
from December 1963 to February 21, 1964. It is not explained as to why 
the Inquiry Officer could not supply the copies of relevant entries in the 
various relevant registers, which covered only such a short period. It 
is true that in the affidavit-in-reply filed by Bhagwat, it is contended that 
every opPortunity was given to the petitioner, but this only invites criticism 
levelled by the Privy Council in Venkata Rao v. Secretary of State for India, 
where Lord Roche said (p. 61): 

“...A most definite and salutary rule was disregarded in most essential respects, 
and the contention which was in effect that what was done was ‘well enough’ is a 
contention mischievous in tendency and ill-founded in fact.” 


Where an inquiry is not found to be fair, the facts and circumstances of each 
case should be considered in the light of the rules, referred to above, and the 
requirements of law that adequate reasonable opportunity should be given to 
a delinquent against whom a departmental inquiry is held. 

We have no desire to go into greater details about the inquiry, because it, 
is still open to the Government to continue or hold a fresh inquiry in accor- 
dance with law and we do not wish to prejudice either the Government or the 
petitioner in any manner by making any observation with regard to the wit- 
nesses or the documents or other materials which may be for or against the 
petitioner. We are, however, satisfied in this case that the inquiry conducted 
by Bhagwat at the first stage was not fair and the inquiry conducted by him 
at the second stage was merely a farce, for the reasons stated above. It was 
manifestly in violation of the principles of natural justice being most unfair 
in refusing legal aid and proper opportunity to the petitioner to take inspection 
and copies of relevant documents. 

In the result, the petition must be allowed. The order of compulsory re- 
tirement passed by respondent No. 1 on October 24, 1968 and the order of 
removal of the petitioner passed by respondent No. 3 on July 4, 1968, are 
quashed. Respondent No. 1 to pay costs of the petitioner. Rule absolute. 

Rule made absolute. 


CRIMINAL REVISION. 


Before Mr. Justice Bhole. 
NANA RAMA KSHIRSAGAR v. THE STATE OF MAHARASHTRA* 
Criminal Procedure Code (Act V of 1898), Sec. 844--Bombay Pleaders Act (Bom. XVII of 1920), 
Sec, 14— Advocates Act (XXV of 1961)—~Appltcation for adjournment by accused on ground of 
tndisposition of his lawyer to attend Court—~Whether adjournment should be granted subject 
to payment of costs to prosecution. 
In an application in a criminal case for adjournment an order for costs is generally made 
only in those cases where the circumstances are exceptional and where for some reason or 
other the ordinary everyday method of conducting criminal cases must be departed from. 


3 (1936) L.R. 64 I. A. 55, s.c. 89 Bom. *Decided, Jure 22/23, 1972. Criminal 
L.R. 699. Revision Application No. 995 of 1971. 
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No such order, therefore, generally should be made where the adjournment is inevitable 
because the lawyer representing the accused was indisposed and unable to attend the Court. 

Sunnasit Kudumban v. Stoasubramanta Kone. Mathura Prasad v. Basant Lal* and State 
v. Dwarkabai Digambar’, referred to. 

Although there is no provision in the Advocates Act, 1961, similar to s. 14 of the Bombay 
Pleaders Act, 1920, the principle of this section is generally kept in mind by the Courts 
whenever a lawyer is unable to attend the Court on account of his indisposition or any 
other reasonable cause. 


THE facts are stated in the judgment. 


B. P. Apte, for petitioners-accused Nos. 1 to 8. 
S.C. Pratap, Assistant Government Pleader, for the State. 


Broz J. The three petitioners-acoused are aggrieved by an order of adjourn- 
ment ‘with cost passed by the Judicial Magistrate, Tirst Class, Akkalkot. The 
accused asked for an adjournment on the ground that their lawyer Mr. Dhaman- 
kar was unable to attend the Court because of his illness. The lawyer had also sent 
a note with his client saying that he was unable to attend the Court by undertaking 
journey from Sholapur to alkot on that day because he was suffering from flu 
and therefore he requested the Court to adjourn the case fora week. The learned 

gistrate adjourned the case subject to payment of costs to the prosecution. It 
is this order which was challenged by the accused before the Court of Session, 
Sholapur. The learned Sessions Judge having regard to the authorities cited before 
him including an unreported judgment of my lerned brother Chandrachud J. in 
State v. Dwarkabai Digambar! is of the view that the Magistrate would have been 
better advised if he had adjourned the case without inflicting the costs. While 
coming to this conclusion he also observed that he had a good reason to believe 
that-more than financial loss or the prejudice caused to the accused on account of 
the error in exercise of discretion by the learned Magistrate, it was the sense of ego 
of the counsel which was hurt and which had afforded the grievance. Mr. Apte, the 
learned advocate, objects to these observations on the ground that the learned 
Sessions Judge had not given any reason for these observations as regards the ego 
of the counsel anywhere in his judgment. I wish the learned Sessions Judge had 
not made these observations because they were not necessary. The leer- 
ned Sessions Judge was also not inclined to refer the matter although he was 
not happy with the order passed by the learned Magistrate. He, therefore, dis- 
missed the revision application. It is this order passed by the learned Sessions 
Judge that is challenged here. The only point that arises here for consideration 
is whether the order passed by the learned Magistrate adjourning the case subject 
to the payment of costs to the prosecution witnesses on April 1, 1971 is legal and 
proper. 

Mr. Apte, the learned advocate for the petitioners, invites my attention to 8. 14 
of the Bombay Pleaders Act, 1920 and says that this section provides that the 
proceedings before a Court shall be stayed for such time as the Court may deem 
reasonable if the pleader employed in any such proceedings informs that he would 
be unable to attend on account of his indisposition or any other reasonable cause. 
If that is so, under the Bombay Pleaders Act if the pleader employed in a proceed- 
ing is unable to attend the Court on account of his indisposition or any other 
reasonable cause the Court has to stay the proceedings for such time as the Court 
may deem reasonable. So far as the facts and circumstances of our case are con- 
cerned, Mr. Dhamankar was not a pleader under the Bombay Pleaders Act but an 
advocate under the Advocates Act, 1961. Therefore in the normal course the 
provisions of the Bombay Pleaders Act will not apply. There is no e ata 


similar to s. 14 of the Bombay Pleaders Aot in the Advocates Act, 1961. Although 
such a provision is not there in the Advocates Act, yet the principle of s. 14 of the 
1 (1917) LL.R. 40 Mad. 1130, on September 11, 1962 (Unrep.). 
2 (1905) LLR. 38 All. 207. 1 (1962) Criminal Revision Application 


3 (1962) Criminal Revision Application No. 467 of 1962 decided by Ckandrachud J., 
No, 407 of 1982, decided by Chandrachud J., on September 11, 1962 (Unrep.). 
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Bombay Pleaders Act is generally kept in mind whenever a lawyer is unable to 
attend on account of his indisposition or any other reasonable cause. 


The point, therefore, that arises here now is whether the order passed by the 
learned Magistrate was legal and proper when the advocate for the accused Mr. 
Dhamankar sent a note with the accused informing that he was unable to attend 
the Court because he was suffering from flu. Mr. Pratap, the learned Assistant 
Government Pleader, contends here that the order can easily be said to be legal 
because the learned Magistrate has jurisdiction to pass such an order under s. 844, 
Criminal Procedure Code. He, however, agrees that the order was not proper inthe 
circumstances of the case. Under s. 844, Criminal Procdure Code in every inquiry 
or trial the proceedings shall be held as expeditiously as possible and in partioular 
when the examination of witnesses has once begun the same shall be continued 
from day to day until all the witnesses in attendance have been examined unless the 
Court finds the adjournment of the same beyond the following day to be necossary 
for the reasons to be recorded. Therois, therefore, this power given to the Magistrate 
to postpone or adjourn the proceedings for sufficient reasons. Itis also provided that 
if for the absence of a witness or any other cause it becomes necessary or advisable 
to postpone the commencement of, or adjourn, any ingiry or trial, the Court may, 
if it thinks fit, by order in writing, stating the reasons therefor, from time to time 
postpone or adjourn the same on such terms as it thinks fit or such time as he con- 
siders reasonable and may by a warrant remand the accused to custody. There- 
fore the Court may, if it thinks fit, adjourn the proceedings on such terms as it 
thinks fit. In this ee case there was a note by the advocate for the accused 
that he was not well and was therefore unable to attend the Court on the day. 
That was a reasonable cause for adjourning the proceedings. The learned Magis- 
trate therefore can adjourn for a reasonable cause and he has also jurisdiction un- 
der this section to adjourn the same on such terms as he thinks fit. The words 
“as he thinks fit” are interpreted in many cases and they also include the order to 
pay costs. The words “on such terms as he thinks fit’? therefore empower the 
criminal Court to grant an adjournment conditionally on payment of costs of ad- 
journment. In this view therefore the criminal Court below is right to adjourn 
the proceedings conditionally on payment of the costs of adjournment. The order 
therefore was legal and the Court had jurisdiction to pass such an order. 


The rulings in Sunnast Kudemban v. Siva Subramania Kone?®, as well as Mathura 
Prasad v. Basant Lal? also show that the Magistrate has jurisdiction to pass such 
anorder. In the former tho case was taken up by the Magistrate on a police char- 
ge-sheet filed on information furnished by a person, who retained a Vakil to re- 
present him at the trial and joined in an application for adjournment made on the 
ground of the Vakil’s absence. It was held by the Division Bench of Madras High 
Court that it was competent for the Magistrate under s. 844 of the Code of Criminal 
Procedure to grant an adjournment conditional on the payment of costs by such 
person although he was not a complainant under s. 200 of the Code. In the latter 
case the Allahabad High Court was considering an adjournment granted by a 
criminal Court under the provisions of s. 844, Criminal Procedure Code. It was held 
by that Court thata Magistrate in granting an adjournment under the provisions of 
8. 844 is competent under the same section to order the costs of the day to be paid 
by the party in whose favour the order for adjournment was made. Now, there- 
fore, there is no doubt that under s. 844 of the Criminal Procedure Code the learned 
Magistrate will have the jurisdiction to pass an order to adjourn the proceedings 
subject to payment of the cosis. But the point here is whether the Magistrate 
could have ed such an order on the ground that the accused’s lawyer was 1ll. 
Mr. Apte, the learned advocate for the petitioners, says that though the order 
might have been a legal order, yet the order ought not to have been passed be- 
cauge the ground given by the accused was sufficient and good ground. Accord- 
ing to him, the impropriety of the order will be scen very easily if we keep in mind 
the provisions of s. 14 of the Bombay Pleaders Act. Mr. Pratap also agrees that 
if there is no other circumstance conflicting with the good ground the Court 


2 (1917) LL.R. 40 Mad. 1130. 3 (1905) LL.R. 28 All. 207. 


188 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


ordinarily should grant an adjournment if the lawyer representing the accused 
was ill. So far as the circumstances of the instant case are concerned, there is 
nothing suspicious about the request by the lawyer to adjourn the proceedings 
because he was ill. It does appear that he was suffering from flu. Because he 
was suffering from flu, therefore it was not possible for him to attend the Court 
at Akkalkot after coming from Sholapur. Because he was unable to come from 
Sholapur, therefore the accused himself brought a note about his illness to the 
Court. The ground, therefore, for which the adjournment was granted was quite 
adequate and sufficient. The order, however, appears to me very unreasonable 
because the acoused could have justifiably been given the adjournment without 
any order as to costs. An order for costs is generally made only in those cases 
where the circumstances are exceptional and where for some reason or other the 
ordinary everyday method of conducting criminal cases must be departed from. 
No order, therefore, generally should be made where the adjournment is inevitable 
because the lawyer representing the accused was indisposed. The order in the 
ciroumstances of this case was unreasonable. This Court, therefore, will be 
entitled to interfere with the order because it is unreasonable. 

Mr. Pratap, the learned Assistant Government Pleader, invites my attention 
to an unreported decision of this Court in State v. Dwarkabat Digambar by my 
learned brother Chandrachud J. In that case in similar circumstances the lawyer 
who was engaged by the petitioner could not attend the Court on that day. The 
lawyer therefore sent a letter requesting the Court to adjourn the case on account 
of his illness. The learned Magistrate adjourned the case but directed the peti- 
tioner-accused that he should pay costs to all the witnesses, whom the prosecution 
had kept present. While considering this order Chandrachud J. also thought 
that the order passed was not proper. He said he was unable to understand the 
propriety of the order passed by the learned Magistrate quite ‘apart from the 
question whether he had jurisdiction to pass such an order. The question, 
Chandrachud J. observed during the course of his judgment, was not so much 
about the payment of a small amount but the rights of the members of the bar. 
Therefore, Chandrachud J. without deciding the question of jurisdiction held 
that the order was improper and set it aside. The order with which I am con- 
cerned also is more or less an order similar to the one which was for decision in that 
application. I agree with Mr. Pratap, the learned Assistant Government Pleader, 
when he says that the learned Magistrate had jurisdiotion but it is also conceded 
by him that the order was not proper. If that is true, then the order will have 
to be set aside. 

I, therefore, allow this revision application and set aside the order passed by 
the learned Magistrate. 

Rule discharged. Rule discharged. 


Before Mr. Justice Bhole. 
HARNAM SINGH SARDAR v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Secs. 207A, 208—Private and police complaints against 
same accused on same incident and same witnesses cited—«Whether such complaints could be 
heard together —«Procedure to be followed in such case whether under s. 207A or 208—~‘‘Actual 
commission,” meaning of in 8. 207A(4). 

A private complaint was filed against the accused by the Deputy Chief Controller of 
Imports and Exports under s. 5 of the Imports and Exports (Control) Act, 1947. A police 
charge-sheet was also filed against the same accused under ss. 467 and 471 of the Indian 
Penal Code, 1860, as well as under s. 5 of the Imports and Exports (Control) Act. In both 
these proccedings the incident and the allegations were the same and the same witnesses 
were cited. The trying Magistrate ordered that both the complaints should be tried together 
and that the procedure laid down in s. 207A of the Criminal Pocedure Code, 1898, should 
be followed. On the question whether this order was legal and proper :— 

Held, that in the circumstances of the case the Magistrate was right in consolidating 


*Decided, June 12/13, 1972. Criminal Revision Application No. 215 of 1972, 


1972.] HARNAM SINGH 0. THE STATE (A.OR.J.) 189 


the two proceedings but that the Magistrate should follow the procedure under s. 208 of 
the Criminal Procedure Code and expedite their disposal according to the spirit of s. 207A 
of the Code. 

Gopal v. State’, State v. Matu? and Amal Chakraborty v. State’, referred to. 

The words ‘actual commission” in s. 207A (4) of the Criminal Procedure Code indicate 
evidence which goes directly to prove the fact in issue. In the case which is to be esta- 
blished by circumstantial evidence it would be difficult to find persons who can be said 
to be eye-witnesses to the actual commission of the offence and therefore in such a case 
no question can arise of witnesses to the actual commission of the offence bemg cxamined 
as required under s. 207A (4) of the Code. 

State v. Tiny Moolchand Advani‘ and Safi Ahmed Ahmed Abdul Hamid v. The State of Ma- 
harashtra®, referred to. 


THE facts are stated in the judgment. 


G. A, Merchant, for the accused. 
V. T. Gambhirwala, Assistant Government Pleader, for the State. 


BHOLE J, A summons case under s. 5 of the Imports and Exports (Control) 
Act, 1947 has been filed by the Deputy Chief Controller of Imports and Exports, 
Bombay against the present petitioner. The Deputy Chief Controller is required 
to do so under s. 6 of the said Act. Another complaint by Police has also been 
filed on July 27, 1971 against the petitioner under ss. 467 and 471, Indian Penal 
Code and also for an offence under s. 5 of the Imports and Exports (Control) Act, 
1947. The petitioner is the Manager of Auto & Tools Agencies, Bombay and 
acoused, No. 2 is his partner. The petitioner applied on June 15, 1964 to the Office 
of the Joint Chief Controller, Imports and Exports, Bombay as the Manager of 
the said firm for grant of import licence to import motor vehiole parts. The Joint 
Chief Controller issued three import licences valued at Rs. 1,000, 4,904, and 
1,000 dated July 2, 1964, June 28, 1964 and July 2, 1964 respectively to the said 
firm for the import of new motor vehicle parts. The petitioner applied on June 
26, 1964 to the office of the Joint Chief Controller of Imports and Exports, Bombay 
for endorsements on the abovesaid import licences permitting the firm of the 
accused to import army disposal vehicle parts. The Joint Chief Controller, 
however, did not accede to the request of the said firm. 

It is in the abovesaid circumstances that the petitioner again applied in April 
and June 1965 for the grant of duplicate copies of the said import licences stating 
that the licences which were granted were either misplaced or lost. The appli- 
cations were supported by the affidavits of accused No. 8. On the basis of these 
applications the Joint Chief Controller issued duplicate copies of the licences to the 
petitioner’s firm. But it appears that the firm had already imported some oon- 
signment of second hand military disposal vehicle parts on the licences bearing 
forged endorsements prior to the receipt of the dunlióats copies of the abovesaid 
licences. The petitioner cleared the goods through their clearing agent. It 
appears that the petitioner later, on the ground that the original set of import 
licences which was lost was traced, delivered thom to the customs authorities 
through their clearing agents. These ciroumstances raised suspicion in the minds 
of the customs authorities and they thought that the endorsements on the copies 
of the licences meant for customs were forged by the petitioner and his firm. 
During the course of the inquiry the customs authorities found that the petitioner 
and his firm placed orders for the import of army disposal vehicle parts knowing 
fully well that the licences were for the import of new motor vehicle parts and that 
their request for the endorsement on the licences for the import of army disposal 
vehicle parts was not acceded to by the Joint Chief Controller of Imports and Ex- 
ports. It is in these circumstances that the petitioner and the other partners of 
the firm were prosecuted. For the purpose of bringing home the guilt against the 


1 [1058] A. L R. Raj. 152. JJ., on September 1, 1965 (Unrep.). 

2 961] £ Cri. L. J. 422. 5 (1989) Criminal Revision Application 
3 [1030] A. I. R. Cal. 761. No. 509 of 1969, decided by Kotval C. J., 
4 (1965) Criminal Application No. 182 on August 12, 1960 (Unrep.). 
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accused the Police as well as the Deputy Chief Controllor of Imports and Exports 
cited as many as 15 witnesses. P 

When these two matters came up for trial before the learned Additional Chief Presi- 
denoy Magistrate, Bombay, the petitioner prayed that the procedure prescribed 
under s. 208, Criminal Procedure Code be followed and that the procedure pres- 
oribed under s. 207A may not be followed because s. 208, Criminal Procedure Code 
gave certain advantages to the accused. In the ciroumstances of the case in the 
alternative it was further prayed that even if the procedure prescribed under 
s8. 207A, Criminal Procedure Code was followed the witnesses to the actual commis- 
sion of the offence with which the accused was charged should be examined in 
Court. The learned Magistrate after considering the application of the petitioner 
was of the view that no prejudice will be caused to the petitioner if no witnesses 
were examined because the copies of the statements and documents recorded 
` during the course of the investigation have already been furnished to him and 
that the right of the petitioner-accusedto cross-examine the witnesses cannot be 
said to have been taken away because according to him he cannot proceed with 
the case when it is triable by a Court of Session. In his view prejudice also will 
not be caused to the accused if the witnesses were not examined even though there 
is a private complaint under s. 5 of the Imports and Exports (Control) Act filed 
by the Deputy Chief Controller. It is in that view of the matter, therefore, that 
he ordered that both the complaints should be tried together and that the pro- 
cedure laid down in s. 207A, Criminal Procedure Code should be followed; that the 
procedure under s.208, Criminal Procedure Code cannot be followed. The petiti- 
oner’s application, therefore, was accordingly dismissed. It is against this order 
of the learned Additional Chief Presidency Magistrate that the petitioner has come 
here in revision. 

The only point that arises here for consideration is whether the order passed by 
the Court below is legal and proper. 

The simple point before me is whether it was right for the learned Magistrate 
* to consolidate both the private complaint as well as the complaint filed at the 
instance of Police and whether after consolidation it was proper for the learned 
Magistrate to order procedure under s. 207A of the Criminal Procedure Code and 
not under s. 208. : 

Section 207A, Criminal Procedure Code deals with a procedure to be adopted 
in the proceedings instituted on. a police report. Under sub-s. (4) of s. 207A the 
Magistrate has to proceed to take evidence of such persons, if any, as may be pro- 
duced by the prosecution as witnesses to the actual commission of the offence 
alleged and if the Magistrate is of the opinion that it is necessary in the interest of 
justice to take evidence of any one or more of the witnesses for the prosecution 
he may take such evidence also. Section 208 deals with the proceeding instituted 
otherwise than on a police report in which the Magistrate shall when the accused 
appears or is brought before him proceed to hear the complainant, if any, and take 
in the manner provided in the Code all such evidence as may be produced in support 
of the prosecution or on behalf of the accused or as may be called for by the Magis- 
trate. The accused is also given liberty to cross-examine witnesses for the pro- 
secution and in such a case the prosecution may re-examine them. Under s. 208 
the Magistrate, therefore, has to record evidence, hear the complainant and allow 
the accused to cross-examine witnosses for the prosecution. The accused also 
under s. 208 is given leave to lead defence evidence. The accused has a right to 
lead evidence for the purpose of showing that no prima facie caso was made out ' 
against him. On the other hand the accused is not given any right to lead his 
defence evidence under s. 207A. The accused, however, has a limited right to 
cross-examine witnesses, if any, examined by the prosecution and only when they 
are produced by the prosecution. The Magistrate, however, can take evidence of 
such persons who are witnosses to the actual commission of the offence alleged. 
It is, therefore, clear that tho accused has moro advantages under s 208, Criminal 
Procedure Code and very little advantage under s. 207A thereof. at 

It is contended by Mr. Merchant, the learned advocate for the petitioner, that 
the learned Magistrate has erred in refusing to follow the procedure under s. 208. 


~ 
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According to him his order that the procedure under s. 207A should be followed 
is erroneous. It is also contended by him that even if the learned Magistrate 
follows the procedure under s. 207A it is necessary for him to examine the 
persons who are witnesses to the actual commission of the offence alleged. He 
gave s list of witnesses who are mentioned in both the private complaint as well as 
in the charge-sheet. According to Mr. Merchant, witnesses Bhavani, Bawdekar, 
Bhasin, Batra, clearing agent Shiwadkar and Afzal are the persons who can 
rightly be said to be the witnesses to the actual commission of the offence. On 
the other hand, the learned Assistant Government Pleader, Mr. Gambhirwala says 
that the order passed by the loarned Magistrate consolidating both the complaints 
and ordering the procedure under s. 207A, Criminal Procedure Code to be followed 
is quite legal and proper. We have, therefore, to examine these rival contentions. 

Mr. Merchant, the learned advocate for the petitioner, relies on two unreported 
judgments of this Court viz. State v. Tiny Moolchand Advani! and Safi Ahmed 
Ahmed Abdul Hamid v. The State of Maharashiva*®. The former is a Division 
Bench judgment and the latter is a single Judge’s judgment. Mr Merchant 
relies on them for the purpose of showing that some of the witnessos, who are 
mentioned above, ought to have been examined by the learned Magistrate even if 
he decided to follow tho procedure under s. 207A. Now the Division Bench was 
dealing with a charge-sheet for the commission of offences under s. 866 read with 
s. 84, Indian Penal Code and under s. 876 read with s. 34, Indian Penal Code. 
Accused No. 2 applied to this Court for setting aside the order of committal passed 
by the learned Magistrate below on the ground that it was wrong for the Magis- 
trate to have not complied with the provisions of s. 207A(4), Criminal Proceduro 
Code. It was contendod that the only witness who was examined by the 
Magistrate below was the Investigating Officer who had not actually seen the 
commission of the offences. On the other hand there were at least four persons who 
had actually seen the offences and yet they were not examined, It was, there- 
fore, contended that the loarned Magistrate has not complied with the provisions 
of s. 207A(4), Criminal Procedure Code. The Division Bench after relying on 
Kirpal Singh v. State of U. P.* observed “itis now no longer open to the Magistrate 
to refuse to examine the principal witnesses to the actual commission of the 
offence’. Further, the Division Bench was of the view that “the victim of the 
offence Edwin Keith will be at least one of the principal witnesses to the actual 
commission of the offence and so she must be examined in Court.” The learned 
Judges also held “‘since the procedure laid down by Section 207 A(4) of the Cri- 
minal Procedure Codo has not been followed in this case, the applicant is entitled 
to make a complaint about it in this Court.” 

In the latter caso my Lord the Chief Justice was dealing with a revision appli- 
cation of the five applicants, who were charged undor s. 486 read with s. 84, 
Indian Penal Code. The allegation was that the accused had thrown lighted 
bottles of petrol on the cinema screen in consequence of which the screen caught 
fire. Two eye-witnesses wero cited in that case. Relying on the above cited 
Supreme Court decision my Lord the Chief Justice was of the view that the 
Magistrate ought to have examined the two eye-witnesses in that case. Accor- 
dingly, therefore, he held that the Magistrate had not exercised the discretion 
judicially. It is in the light of these observations in the judgments of the two 
above cited cases that Mr. Merchant says that the learned Magistrate, evon if he 
wanted to follow the procedure under s. 207A, Criminal Procedure Code ought to 
have examined several witnesses, who can rightly be said, according to him, to 
be the witnesses to the actual commission of the offence. It is, however, difficult 
for me to accept this contention because none of the witnesses cited by Mr. 
Merchant can be said to be either eye-witnesses to the offence committed by the 
petitioner or witnesses to the actual commission of the offence. 

The allegations against the petitioner and others are that the petitioner’s firm 


1 (1965) Criminal Application No. 182 No, 509 of 1960, decided by Kotval C. J., 
of 1905, decided l y Chandrachud and Palckar on August 12, 1969 (Unrep.). 
JJ., on September 1, 1965 (Unrep.). 3 [1964] I S.C. J 411. 
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had already imported some consignment of military disposal goods on the licence 
bearing a forged endorsement although they were not allowed under the import 
licence obtained by them, to do so. The allegation is that not only the petitioner 
and his firm forged the endorsement but also imported certain goods which were 
not permitted to them under the forged licences. Now, itis contended by Mr. 
Merchant that the accused made false representations to witness Banerji and 
cheated him. Witness Bawdekar had examined the goods which were imported 
on false licences. Bhasin and Batra had opened the letters of credit and were 
presented to the Bank of Baroda and one other bank. Witnesses Shirwadkar, 
Ghangale and Afzal were the clearing agents and they were also, according to 
Mr. Merchant, witnesses to the actual commission of the offence. It is difficult 
for me to accept these contentions for the obvious reason that they are neither 
eye-witnesses to forgery nor to the use of the forged documents by the petitioner 
or his firm. By no stretch of imagintion could Banerji or other witnesses be called 
witnesses to the actual commission of the offence alleged. There is, therefore, 
no question of these witnesses being classified as witnesses to the actual commis- 
sion of the offence. The words “actual commission” in. s. 207A (4) clearly 
indicate evidence which goes directly to prove the fact in issue. In the case which 
is to be established by circumstantial evidence it would be difficult to find persons 
who can be said to be eye-witnesses to the actual commission of the offence. In 
the instant case it does not, therefore, appear to me that the witnesses as cited by 
Mr. Merchant can be said to be witnesses who are witnesses to the actual commi- 
ssion of the offence alleged against the petitioner or his firm. There is, therefore, 
no question of their being examined under s. 207A, Criminal Procedure Code. 


Mr. Merchant relies on State of West Bengal v. Tulsidas* for the interpretation 
of ss. 208 and 207A, Criminal Procedure Code. There can be no doubt that there 
is considerable difference between the provisions of ss. 207A and 208 and there is 
no doubt that the accused has more advantages under s. 208 and less under s. 207A. 


The point, therefore, now is whether the learned Magistrate was right in not only 
consolidating the two proceedings but also following the procedure under s. 207A. 
Mr. Merchant relied on Gopal v. State’ for the proposition that if there was a 
private complaint and if there was also for the same incident a police complaint, 
the two cannot be consolidated. The Division Bench of Rajasthan High Court 
has taken the view that the proceeding started on a private complaint against the 
accused in respect of an offence under s. 807, Indian Penal Code and also the pro- 
ceeding started on a Police chalan filed against one of them under s. 807, Indian 
Penal Code with respect to the same incident cannot be consolidated. According 
to the learned Judges the order consolidating the two proceedings was wrong. 
It was held that according to the amended Criminal Procedure Code the procedure 
for inquiry in cases triable by the Court of Session on police report has been simpli- 
fied and by tagging the police challan with the complaint the very purpose of 
expediting trial is frustrated. They further held that the procedure under s. 208 
and subsequent sections is different and the reason for the difference is that while 
the police is not interested in one or the other party, the complainant is a’person 
interested and satisfactory evidence is necessary to be recorded by the Court 
before it comes to the conclusion that the accused should be committed. It was 
ordered by the Court below there that the trial was to proceed under s. 207A as 
per the amended procedure. It is, therefore, contended by Mr. Merchant that the 
order of consolidation and the order to proceed under s. 207A, Criminal Procedure 
Code passed by tlte learned. Presidency Magistrate are erroneous. But in State v. 
Matu® the Rajasthan High Court while dealing with two references arising out of a 
private complaint and a police challan has observed (p. 424): 


“There is no express provisior in the Code of Criminal Procedure for consolidation of an 
inquiry proceeding on a police report with an inquiry commencing on a private complaint. At 
the same time, there is no express bar either against consolidation in an appropriate case... 
If the two inquiries are consolidated, the Magistrate should proceed under s. 208 Cr. P. C. because 


4 Hoe Cri. L. J. 448. G [1961] 2 Cri. L.J. 422. 
5 [1058] A.LR. Raj. 152. 
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it lays down a longer procedure which is more beneficial to the accused than the one laid down 
in S. 207A Cr. P. C, : 

The consolidation should, however, be avoided as far as possible, because the very purpose 
of providing S. 207A is to expedite the inquiry and that purpose should not be allowed to be 
frustrated.” 


It does appear that there is no express provision in the Criminal Procedure Code 
for consolidation of a proceeding on a police report with an inquiry commencing 
on a private complaint. The point, therefore, that arises here for consideration 
is whether the learned Magistrate can consolidate such two proceedings. We 
are here concerned with a private complaint filed by the Deputy Chief Controller 
of Imports and Exports under s. 5 of the Imports and Exports (Control) Act, 
1947 and a Police charge-sheet filed under ss. 471-467, Indian Penal Code and also 
for an offence punishable under s. 5 of the Imports and Exports (Control) Act, 
1947. The allegations are the same. The incident also is the same. The 
evidence that is led and that would be led for the purpose of bringing home guilt 
appear to be same because the same witnesses have been cited in both the pro- 
ceedings. It would not in my view be imporper in such circumstances if the two 
proceedings are consolidated for the purpose of decreasing the burden as well as 
the hardship on the petitioner and the other acoused. In the ordinary course 
the accused would actually suffer more hardship if he is tried twice for the same 
offence. Having two trials in the circumstances in my view would not therefore 
be advisable. It would not be necessary in the circumstances of the case. There 
will not, therefore, be anything wrong if the learned Magistrate consolidates such 
two proceedings. ' 

The point, however, after consolidating the two proceedings is whether tho 
learned Magistrate can still follow the procedure under s. 207A. It would be 
erroneous in my view for the Magistrate after consolidating the two proceedings 
to follow the procedure laid down under 8.'207A and not under s. 208. We have 
seen that the accused has very little rights to defend himself under s. 207A. He 
has no right to lead evidence to show that there was no prima facie case against 
him. He has merely a right to cross-examine witnesses only if the prosecution 
chooses to examine. On the other hand under s. 208, Criminal Procedure Code 
there are more benefits and advantages available to the accused. The learned 
Magistrate has to record evidence of the witnesses and the accused is given an 
opportunity to cross-examine them. The accused has also a right to lead defence 
evidence if he chooses to. If, therefore, the proceeding instituted on a police 
report is consolidated with the proceeding instituted on a private complaint, the 
Magistrate should proceed under s. 208, Criminal Procedure Code because it gives 
more benefits to the accused than those available under s. 207A. It would be in 
the fitness of things if he follows the procedure under 8. 208, Criminal Procedure 
Code. Mr. Gambhirwala, the learned Assistant Government Pleader, has not been 
able to invite my attention to any case either of this Court or any other High Court 
which would be contrary to the view which I am now taking. 

Mr. Merchant, the learned advocate for the petitioner, also relied upon Amal 
Chakraborty v. State’. But that in my view will not help him. In that case the 
argument was based on the two decisions of Chakravartti, C.J. and Das Gupta, J. 
where their Lordships held that the provisions of s. 156 of the Code were not 
applicable to the Calcutta Police and that the Caloutta Police had no right to 
submit a report under s. 178 of the Code. That case, therefore, will be of no use 
to Mr. Merchant. It appears to me, therefore, that the order passed by the learned 
Magistrate consolidating the two proceedings is proper. But his order that the 
procedure under s. 208, Criminal Procedure Code should not be followed is erroneous. 
In my view he should follow the procedure under s. 208, Criminal Procedure Code 
but should also try to expedite its disposal according to the spirit of s. 207A. 

The petition is therefore partly allowed. The learned Magistrate is directed 
to follow the procedure under s. 208, Criminal Procedure Code. 

Rule is accordingly disposed of. - Petition partly allowed. 


7 [1959] A.LR. Cal. 761. 
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SUPREME COURT. 


Present: The Howble Mr. S. M. Sikri, Chief Justice, Mr. Justice G. K. Mitter, Mr. Justice 
Vaidialingam, Mr. Justice P. Jaganmohan Reddy and Mr. Justice I. D. Dua. 
THE STATE OF MAHARASHTRA v. LOK SHIKSHAN SANSTHA.* 
Grant-in-aid Code. Rule 3 (I) & (2)—Constitution of India, Arts. 14, 19, 858—~Whether 
els. (1) & (2) of r. 3 violate art. 14—+Clauses (1) & (2) whether vague. 

Clauses (1) and (2) of rule 8 of the Grant-in-aid Code do not violate art. 14 ofthe Consti- 
tution of India. These clauses are not vague or ambiguous in any respect. 

The provisions of the Code are executive instructions and are in the nature of adminis- 
trative instructions without any constitutional force. 

Quaere: Whether the Courts have got powers to strike down executive instructions on 
the ground of their being vague when such executive instructions are admittedly issued 
by the authorities concerned for guidance and for being acted upon. 

So long as there is no violation of any fundamental rights and if principles of natural 
justice are not offended, it is not for the Courts to lay down the policy that should be adop- 
ted by the educational authorities in the matter of granting permission for starting schools. 
The question of policy is essentially for the State and such policy will depend upon an 
overall assessment and summary of the requirements of residents of a particular locality 
and other categories of persons for whom it is essential to provide facilities for education. 
If the overall assessment is arrived at after a proper classification on a reasonable basis, it 
is not for the Courts to interfere with the policy leading up to such assessment. 


THE facts appear at 69 Bombay Law Reporter 690. 


Niven De, Attorney-General for India, with B. D. Sharma and 8.P. Nayar, for 
appellants (in C. As. Nos. 160 and 161 of 1968). 

Dr. W. S. Barlingay, with A. G. Ratnaparkht, for appellant (in C.A. No. 878 of 
1968) and respondents Nos. 1 and 2 (in C.A. No. 160 of 1968). 

A. G. Ratnaparkhi, for respondents Nos. 1 and 2 (in C.A. No. 161 of 1968). 

M. R. K. Pillai, for respondent No. 8 (in C. A. No. 160 of 1968). z 

Niren De, Attorney-General for India, with B. D. Sharma and 8. P. Nayar, 
for respondents Nos. 1 and 2 (in C. A. No. 878 of 1968). 

Bishan Narain, with 8. K. Bisaria and T. L. Garg, for respondent No. 3 (in 
C. A. No. 878 of 1968). 


VAIDIALINGAM J. All these three appeals, on certificate, are directed against 
the common judgment and order dated December 2, 1966 of the Bombay High 
Court in Special Civil Applications Nos. 694 of 1965 and 420 and 421 of 1966. 
Civil Appeals Nos. 160 and 161 of 1968 are filed by the State of Maharashtra and the 
Deputy Director of Education, Nagpur against that part of the order of the High 
Court allowing Special Civil Applications Nos. 420 and 421 of 1966 after holding 
that ols. (1) and (2) of r. 8 of the Grant-in-aid Code (hereinafter to be referred as 
the Code) are invalid and directing the State of Maharashtra to grant the petitioners 
in the said Special Civil Applications permission to start schools in the areas 
concerned as desired by them. Civil Appeal No. 878 of 1968 is by the applicant 
in Special Civil Application No. 694 of 1965 against the order of the High Court 
dismissing his writ petition and declining to interfere with the order of the State 
and educational authorities granting permission to the third respondent in the 
appeal to open a new school at Sakharkherda with VIII and IX classes. 


We will first doal with Civil Appeals Nos. 160 and 161 of 1968 and refer to the 
facts leading up to these appeals. Civil Appeal No. 160 of 1968, as mentioned 
above, arises out of the order in Special Civil Application No. 420 of 1966. The 
applicant in the said application: Loka Shikshan Sanstha Anjansinghi made an 
application dated October 80, 1965 to the Deputy Director of Education, Nagpur 
for pormission to open a school during the year 1966-67 at Anjansinghi in Amravati 


* Decided, July 26,1971. Civil Apptals Nos, 160, 161 and 878 of 1968, from Bombay. 
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district. The application was sent in the prescribed form. Therein it was stated 
that the management was not registered and that it will get itself registered by 
about the middle of January, 1966. Under the heading “Arrangements made for 
necessary furniture and apparatus” in col. 18, the applicant stated that they pro- 
posed to spend about Rs. 2,000 in respect of furniture, science apparatus, pecking 
aids, teachers’ library and pupil’s library. The break up of the figures under 
these heads was also given. In col. 15 under the heading ‘Funds at the disposal 
of the management in addition to those in Ool. 18 above”, the applicant stated 
Rs. 5,000 only. The applicant further stated under col. 17 that it required only a 
token grant in the first year of recognition and a regular grant at the presoribed 
rate from the second year. The Ashok Education Society, Ashoknagar, respon- 
dent No. 8 in the writ petition had also applied to the educational authorities to 
start a school during the same year at Anjansinghi. The writ petitioner filed an 
objection dated March 8, 1966 before the Deputy Director of Education, Nagpur 
objecting to the grant of permission asked for by the Ashok Education Society, 
Ashoknagar, on the ground that the said Society is an outside agency. In the said 
petition the applicant requested for favourable consideration of his application, 
already submitted, to the authorities. The District Committee which scrutinized 
the applications of both the parties, recommended that the application of the writ 

etitioner should be rejected as it had no funds. Another Society with good 
fnancial position and experience was recommended by the Committee. The 
District Committee recommended that Ashok Education Society should be granted 
permission as it was a good, experienced and popular society and it was also finan- 
cially sound. The Deputy Director of Education by his order dated April, 12, 1966 
rejected the application of the writ petitioner on the ground that the need of the 
place has been fulfilled by permitting another society to open a school at the place. 
The petitioner was farther informed that in oase any school is started when permis- 
sion has been refused, serious view will be taken by the educational authorities. 
The writ petitioner filed an appeal on April 21, 1966 to the State Government wherein 
he prayed for withdrawing permission granted to the Ashok Education Sooiety, 
respondent No. 8 and also requested that permission may be granted to the appli- 
cant society to open a school. This appeal was rejected by the Government by 
its order dated May 10/16, 1966. The applicant society filed the writ petition and 
prayed for striking down r. 8 of the Grant-in-aid Oode framed by the State of Ma- 
harashtra as unconstitutional and violative of fundamental rights guaranteed 
under art. 19 (1) (c) of the Constitution and to quash the orders of the Deputy 
Director of Education and the State Government refusing permission to the peti- 
tioner Society to start a school at Anjansinghi. The applicant further prayed for 
a direction being issued to the educational authorities to grant permission to start 
the school as requested by it. 


As common contentions had been raised by the State of Maharashtra in this 
writ petition and also in Special Civil Application No. 421 of 1966 before the High 
Court, we will refér to those contentions after adverting to the facts in Special. 
Civil Application No. 421 of 1966. 


Civil Appeal No. 161 of 1968 arises out of Special Civil Application No. 421 of 
1966. The applicant therein Sri Nana Guru Shikshan Sanstha, Shirkhed sought 
permission of khe Deputy Director of Education to start a school at Shirkhed from 
June 1966. The request was made by a letter dated Ootober 29, 1965 and the 
application was not made in the prescribed form. The Parishad Education Officer, 
Zila Parishad, Amravati by his communication dated November 15, 1965 forwarded 
the prescribed application form to the applicant with a request to have the partiou- 
lars mentioned therein properly filled in and to submit the same immediately. 
The application in the prescribed form was sent by the applicant on November 3, 
1965. In Column No. 4 under the heading ‘whether the management is register- 
ed” the answer given was “no”. Under the same column to the further query “if 
not whether it is intended to get it registered. If so when,” the answer given 
was “within a month”. In column 18, the expenditure proposed to be incurred 
regarding furniture etc. the applicant stated that about Rs. 800 was intended to 
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be spent. The break up in respect of the various items was also given. Under 
column 15 regarding funds at the disposal of the management, it was stated that 
a sum of Rs. 6,000 was available. Respondent No. 8 therein Swami Vivekanand 
Shikshan Sanstha, Lehgaon had also made an application for opening a school at 
Shirkhed. The applicant filed an objection on January 5, 1966 to the grant of 
any permission to respondent No. 8. The Deputy Director of Education by his 
order dated April 11, 1966 rejected the application of the writ petitioner on two 
grounds, namely, * (1) ) the application is after the prescribed date and (2) the So- 
ciety is not registered.” The petitioner was also informed that if a school is started 
when permission has been refused, serious view will be taken by the educational 
authorities. The appeal filed by the writ petitioner to the State Government was 
rejected by the latter by its order dated May 10/16, 1966, The applicant 
filed Special Civil Application No. 421 of 1966 praying for striking down r. 8 of the 
Grant-in-aid Code as unconstitutional and violative of art. 19 (1) (c) of the Consti- 
tution. The orders refusing permission to the Society to start a school were also 
sought to be quashed. A further prayer was made for directions being issued to 
the authorities to grant permission to one Society to start a second school at Shir- 
khed as desired by it. 


The State Government contested both the Special Civil Applications. It was 
pointed out that the rules contained in the Grant-in-aid Code were all executive 
instructions given by the State to the educational authorities for proper guidance 
in the matter of considering applications for starting schools which required grants 
to be made by the Government. None of the rules contained therein violated 
any fundamental rights of the applicants. Even if art. 19 can be invoked, the 
restrictions regarding the starting of schools were all reasonable restrictions in the 
interest of general public. No restriction has been placed on the applicants 
forming associations or unions as contemplated under art. 19 (1) (c) and that 
in any event the restrictions were saved by cl. (iv) of art. 19. The reasons given 
by the Deputy Director of Education for rejecting the applications of the two peti- 
tioners were valid as the District Committee constituted for the purpose had con- 
sidered all the relevant matters before rejecting their applications and granting 
permission to the respective respondents No. 8 therein. 


The High Court by its common judgment has taken the view that cls. (1) and (2) 
of r.8 of the Grant-in-aid Code are invalid as they are too vague to afford any stand- 
ard both as to the need of a school in the locality and also as to the unhealthy com- 
petition with an existing school. The said clauses are equally vague as there is no 
standard to find out the competency and reliability of the management inoharge 
of the school. There is further no provision in these sub-clauses for hearing a party 
before the authorities concerned take a decision in the matter of grant or refusal of 
permission to start school. The High Court is further of the view that by such 
executive instructions the State is able to prevent the two writ petitioners from 
carrying on their legitimate activities of running schools. The said clauses 
also do not satisfy the test of being reasonable restrictions in ptiblic interest. On 
this reasoning the High Court has held that the two clauses, namely, (1) and (2) 
ofr. 8 are violative of the rights guaranteed to the writ petitioners under art. 19 (Z) 
of the Constitution. Though it was argued on behalf of the writ petitioners that 
ols. (1) and (2) of r. 8 of the Code contravene the provisions of art. 19(1)(c), (g) and 
(f), there is no clear indication in the judgment of the High Court as to which 
clause of art. 19 (1) is violated. Itis the further view of the High Court that as the 
State has no power to issue instructions as those contained in ols. (1) and (2) of 
r. 8, art. 858 will not save those provisions notwithstanding the fact that there was 
a Proclamation of Emergency during the relevant period. Though no attack 
based on art. 14 was made in either of the writ petitions, it is seen that during the 
course of arguments, this article was relied on and it was contended that the said 
two clauses of r. 8 are arbitrary as they enable the State to discriminate between 
one institution and another. The High Court in considering this contention has 
held that in the matter of distribution of grant, the State must comply with the 
fundamental requirements of constitutional law embodied in art. 14. . According 
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to the High Court the effect of cls. (1) and (2) of r. 8 is that, apart from the fact that 
such schools are not eligible for receiving the grants, the students studying in 
such schools cannot appear for examinations held by the Secondary School Boards 
as the latter will not recognise such institutions. As the students of such schools 
cannot take their university education, ols. (1) and (2) of r. 8, according to the 
High Court, offend art. 14 and hence they are invalid. After holding that cls. (1) 
and (2) of r. 8 of the Code are violative of arts. 14 and 19, the High Court struck 
down those provisions and directed the educational authorities to grant permission 
to the two writ petitioners to start schools as desired by them. f 
The learned Attorney-General, appearing on behalf of the State in Civil Appeals 
Nos. 160 and 161 of 1968 raised the following contentions: (1) The High Court has 
committed a very serious mistake in invoking art. 19 in view of the mandatory 
provisions of art. 858 of the Constitution; (2) even assuming that art. 19 can be 
invoked, the provisions contained in ols. (1) and (2) ofr. 8 are reasonable restrictions 
in the interest of general public and as such those clauses are valid; (8) the view of 
the High Court that the said clauses offend art. 14, is erroneous; (4) that the clauses 
struck down by the High Court are mere executive instructions given by the State 
for the guidance of the educational authorities when considering the applications 
reoeived for permission to open schools.in particular areas. Such executive in- 
structions cannot be struck down on the greund that they are vague. Alternative- 
ly, under this head it was contended that the two clauses are not vague in any 
respect; and (5) the High Court has committed a serious mistake in striking down 
the orders of the educational authorities without considering the reasons given by 
such authorities for rejecting the applications of the two writ petitioners. i 
Dr. Barlingay, learned counsel for the contesting respondents, has supported the 
view taken by the High Court for striking down cls. (1) and (2) of r. 8.0f the Code. 
The counsel relied on the reasons given by the High Court for striking down the two 
clauses as violative of arts. 14 and 19. The counsel further urged that though the 
two clauses of r. 8 in question may on the face of it appear to be innocuous, never- 
theless the application of those principles by the educational authorities may lead 
to possible discrimination between the institutions concerned. According to him 
no atandards have been laid down to assess the need of a school in a particular area. 
Further, there is no oriteria laid down to enable the educational authorities to decide 
the circumstances under which the starting of a new school may result in an un-: 
healthy competition with an existing school. The position is the same also in re- 
gard to judging the competency and reliability of a particular management who 
proposes to start a school. The more serious ground levelled against these clauses 
(1) and (2) of r. 8 by Dr. Barlingay was that there was no right given to an applicant 
for being heard before his application is rejected by the educational authorities. 
Before we deal with the above contentions advanced before us on behalf of both 
sides, it is necessary to state that the High Court in the judgment under attack 
has made certain observations regarding what according to it should be the polioy 
adopted by the educational authorities in the matter of permitting the starting of 
a new school or of an additional school in a particular locality or area. It is enough 
to state that the High Court has thoroughly misunderstood the nature of the juris- 
diction that was exercised by it when dealing with the claims of the two writ pe- 
titioners that their applications had been wrongly rejected by the educational 
authorities, So long as there is no violation of any fundamental rights and if the 
principles of natural justice are not offended, it was not for the High Court to lay 
down the policy that should be adopted by the educational authorities in the matter 
of granting permission for starting schools. The question of policy is essentially 
for the State and such policy will depend upon an overall assessment and summary 
of the requirements of residents of a particular locality and other categories of 
persons for whom it is essential to provide facilities for education. If the overall 
assessment is arrived at after a proper classification on a reasonable basis, it is not 
for the Courts to interfere with the policy leading up to such assessment. 
It should also be made clear that as accepted by the State in its counter-affidavit 
filed before the High Court the provisions of the Code are executive instructions 
and are in the nature of administrative instructions without any constitutional 
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force. It is on this basis that we have to consider.the correctness of the decision 
of the High Court when it struck down cls. (1) and (2) of r. 8 of the Code. 

It is necessary to advert to the circumstances under which the Code came to be 
framed as also to certain instructions given by the State to the educational autho- 
rities when considering the applications for the grant of permission to open schools. 

The Grant-in-aid system appears to have been first introduced in 1859 and its 
main object was to promote voluntary effort and reliance on local resources in the 
field of education apart from such contributions as may be available from the funds 
of the State. After the States re-organisation took place, in order to bring about 
uniformity in the matter, the State of Bombay appointed in 1958 an Integration 
Committee for Secondary Education to examine the different Education Codes 
and administrative practices in force at the secondary stage in the various regions 
which were added to the State of Bombay under the states organisation and to make 
proposals for a unified system of Secondary Education as well as the assistance to 
be given to non-government Secondary Schools. The Committee submitted its 
report in 1959. In December, 1960 the Government of Maharashtra appointed 
a Committee comprised of officials and non-officials to suggest a unified code for 
consideration of the Government. A revised Draft Code was submitted by the 
Committee to the Government in or about August, 1961. The Secondary Schools 
Code, with whioh we are now concerned was framed by the Government as a com- 
mon Code for the recognition of and grant-in-aid to non-government secondary 
schools throughout the State. The said Code came into force with effect from the 
year 1968-64. Chapter IT related to recognition and grant-in-aid. Rule 1 dealing 
with recognition provided that secondary schools may be recognised by the De- 
partment provided they conform to the rules contained in the Code. Rule 2 dealt 
with the matters relating to the applications for starting and recognition of schools. 
Under r. 2.1 an applicition for permission to start a secondary school has to be 
made in the form given in appendix 1 (1) of the Code to the authorities referred to 
therein and such applications have to reach those authorities by the end of Octo- 
ber, in the year preceding the year in which the school is proposed to be started. 
The said clause further provided that no school should be started unless the writ- 
ten previous permission of the Department had been obtained and that the schools 
started without such permission shall not ordinarily be considered for recognition. 
Under r. 2.2, the management which is permitted to open æ school has to apply 
for recognition of the school in the form given in appendix 1 (2) of the Code within 

‘one month of the opening of the school. 

Rule 8 whioh consists of 16 olauses deals with the conditions of recognition. The 
said rule provides that school seeking recognition has to satisfy the Department 
as regards the conditions enumerated in cls. 1 to 16 therein. Clauses (1) and (2) 
of r. 8 which are attacked as invalid are as follows : 

“Rule 8: Conditions of Recognition : 

A school seeking recognition shall satisfy the Department as regards the following con- 
ditions ;— 

(1) The school is actually needed in the locality and it does not involve any unhealthy 
competition with any existing institution of the same category in the neighbourhood. 

(2) The Management is competent and reliable and is in the hand ofa properly constituted 
authority or managing Committee.” 

We may at this stage point out that one of the conditions which has to be satis- 
fied under r. 8 is regarding the financial stability of the proposed school as stated 
in ol. (8) ofr. 8 therein. This aspect may have a bearing in considering the correct- 
ness of the High Court’s decision in Civil Appeal No. 160 of 1968. 

Rule 86 deals with “Kinds of Grants”. Rule 86.1 enumerates the various types 
of grants which a recognised school is eligible to get from the Government. 

Rule 86.2 provides as follows: 

à “Proprietary Schools (i. e. schools not registered under either the Societies’ Registration 
Act XXI of 1860 or the Bombay Public Trust Act, 1950, or any other Act that may be specified 
by Government) and communal schools will not be eligible for any kind of grant from public 
funds,” 
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At this stage we may mention that the provisions contained in r. 2.1 that an 
application for starting a Secondary School hasto be in the form given in appendix 
1 (1) of the Code and that the application should reach the educational authorities 
within the period referred to therein and the further provision under r. 86.2 that 
the schools which are not registered under the Societies Registration Aot, will 
not be eligible for grant, will have a considerable bearing when considering Civil 
Appeal ‘No. 161 of 1968. 

On October 6, 1965 the State of Maharashtra issued a press note, copies of which 
were sent to all the educational anthorities. The Director of Publicity was also 
directed to give wide publicity to the press note by publishing the same in all the 
dailies in the cities and districts. By that press note the attention of all the manage- 
ments intending to start new Secondary Schools was drawn to the provisions 
contained in r. 2 of the Code regarding the applications being made in the presori- 
bed form to the concerned office and to the applications being made sufficiently 
early so as to reach the authorities concerned at the latest by the end of October, 
in the year preceding the year in which the school is proposed to be started. It was 
further stated in the press note that the applications received for starting new schools 
will be considered by the Distriot Committee comprising of the Chairman of the 
Education Committee, Zila Parishad, Parishad Education Officer and a member of 
` the Secondary School Certificate Examination Board, Poona or Vidarbha Board 
of Secondary Education, Nagpur and that permission to start new schools will be 
communicated to the applicants concerned by the Deputy Director of Education 
of the region by the end of February, 1966. The proposed applicants were also 
informed that appeals to the Government against the orders of the Deputy Direo- 
tor of Education can be filed upto the end of March, 1966. This pressnote emph- 
asised : (a) that the applications be made in the prescribed form and (b) that the 
applications should be received ‘by the educational authorities at the latest by the 
end of October. No doubt some of these aspects are already contained in r. 2 of 
the Code. Another important point to be taken note of in this press note is that 
though the applications are made to the concerned educational authorities, those 
applications are sorutinised by the District Committees concerned, and whose 
members must be familiar with the conditions prevailing in particular localities or 
areas. : 


On the same date the Government sent a communication to the Chairman, 
Secondary School Certificate Examination Board, Poona and the Chairman, 
Vidarbha Board of Secondary Education, Nagpur on the subject of appointment 
of Distfict Committees to consider the at irr received for opening new secon- 
dary schools. The composition of the District Committees was also mentioned 
therein. The respective Chairmen were requested by the State to move the Board 
to nominate one member for each of the District Committee in the areas with whicy 
the Board was concerned. The Chairman was also requested to communicate the 
names of such members to the Parishad Education Officer of the district concerned, 
the Deputy Director of Education of the region and the Director of Education, 
Poona under intimation to the Government. 


The State also sent a circular dated October 5, 1965 to the various educational 
authorities drawing their attention to r. 2 of the Code. They were also informed 
that the Government had directed that the applications for opening new secondary 
schools should be considered by the District Committee comprised of the various 
persons mentioned therein. It was further stated that the District Committee 
should bear in mind when considering the applications, the various matters enu- 
merated as item Nos. 1 to 14. Those various matters to be taken into account re- 
late to the requirement of a school or an additional school in a partioular area, its 
financial stability, the nature and competency of the management and several 
allied matters. It was obligatory on the District Committee to record its reasons 
in writing for recommending or not recommending a particular application. In 
para. 4 of the circular it was stated that permission to start a new school may be 
granted by the Deputy Director of Education of the concerned region after taking 
into consideration the recommendations of the District Committee and with the 


the 
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prior approval of the Government. The educational authorities were also directed 
to dispose of the applications within the period mentioned in the circular. 

From the relevant provisions of the Code read with the press note and the oircu- 
lar referred to above, it is clear that though the applications are made to the edu- 
cational authorities, they are not disposed of by those authorities on their own 
individual discretion. On the other hand, it is clear that the applications are 
dealt with by the District Committee, whose members are familiar with the con- 
ditions prevailing in particular areas or localities and who also are in the know of 
things regarding the requirement of a new or an additional school in the particular 
areas. It is really on the basis of the recommendations made by such Committees 
that the educational authorities take a decision one way or the other. 

After having cleared the grounds, as stated above, we will now deal with the 
contentions of the learned Attorney-General. The learned Attorney-General is 
well-founded in his contention that the High Court was not justified in invoking 
art. 19 in the circumstances of this case. We have already given the relevant dates 
when the applications were filed by the writ petitioners before the educational 
authorities as well as the dates when they were rejected. The judgment of the 
High Court is dated December 2, 1966. There is no controversy that the Pro- 
clamation of Emergency was issued on October 26, 1962 and it was revoked only 
on January 10, 1968. The relevant part of art. 858 is as follows : 


“858. While a Proclamation of Emergency is in operation, nothing in article 19 shall restrict 
the power of the State as defined in Part II to make any law or to take any executive action 
which the State would but for the provisions contained in that Part be competent to make 
or to take....” i : j 
Therefore, it will be seen that during the period when a Proclamation of Emer- 
genoy is in operation, art. 19 will not operate as a bar in respect of any law or any 
executive action coming within the terms of art. 858. We will be showing in the 
latter part of the judgment that cls. (1) and (2) of r. 8 read with the various ins- 
tructions issued by the State cannot be considered to be vague or ambiguous as 
erroneously held by the High Court. These instructions, in so far as they go, are 
perfectly valid and the State Government was competent to issue those executive 
instructions for the guidance of the educational authorities dealing with applica- 
tions for grant of permission to start schools. If so, it follows that the view of the 
High Court that art. 858 does not save ols. (1) and (2) of r. 8 is erroneous. In this 
view art. 19 could not have been invoked by the writ petitioners during the period 
when the Proclamation of Emergency was admittedly in operation. As art. 19 
is thus out of the picture, the question whether ols. (1) and (2) of r. 8 impose rea- 
sonable restrictions and are thus saved, does not arise for consideration. We 
may state the Dr. Barlingay found considerable difficulty in supporting the judg- 
ment of the High Court on this aspect in the face of art. 858 of the Constitution. 
This disposes of the first and second contentions of the learned Attorney-General. 

Coming to art. 14, it is accepted by the High Court that the writ petitioners did 
not make in their petitions any attack on ols. (1) and (2) of r. 8 based upon the said 
article. It was only during the course of arguments that art. 14 appears to have 
been invoked. The High Court struck down the two sub-clauses on the ground 
that unless a school is started in accordance with the rules contained in the Code, 
they will not be recognised by the Secondary School Boards and the students 
studying in such schools cannot appear for the examinations held by the Board 
and the University. The approach made by the High Court in our view in this 
regard is erroneous. The provisions regarding grant of permission and recogni- 
tion of schools under the e are mainly intended for the purpose, of receiving 
grant from the Government. We are not concerned in these proceedings regard- 
ing the effect of starting a school without complying with the requirements of the 
provisions of the Code or in the face of refusal of permission by the educational 
authorities when such schools so started do not require or receive any grant from 
the State. That problem does not arise for consideration before us. Hence we 
do not think it necessary to refer to the provisions of the Maharashtra Secondary 
Education Board Regulation, 1966, the effect of which may be that no student 
having education in a school for the starting of which no permission has been given 
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or such permission has been refused, may not be able to appear for the examinations 
held by the Boards concerned. So far as the distribution of grant to the schools 
recognised under the Code is concerned, it is not the case of any of the petitioners 
that such grants are being made arbitrarily or any discrimination is shown in that 
regard, But Dr. Barlingay pressed before us the circumstances that though cls. 
(1) and (2) of r. 8 may appear to be innocuous, there is a potential danger of dis- 
crimination when the said clauses are applied without any guidance by the educa- 
tional authorities. He also contended that there is no right given to the applicant 
to be heard by the educational authorities before his application is refused. 
On this ground the counsel urged that cls. (1) and (2) of r. 8 violate art. 14. 

We have already referred to the press note and the circular letter issued by 
the State Government from which it is clear that the applications are dealt with 
in the first instance by the District Committees, whose members are familiar 
with the requirements of the particular areas or localities and the conditions 
prevailing therein regarding the requirements of a school or an additional school. 
The District Committees have to take into account several material and relevant 
factors contained not only in the Code but also specifically emphasised in the 
circular letter of the Government dated October 5, 1965. It is only on the basis 
of the recommendations made by those Committees that the educational authori- 
ties take a decision regarding the grant or refusal of permission to start a school, 
The District Committees are also bound to record their reasons in writing for 
recommending or not recommending the application. An appeal lies against 
the order passed by the Deputy Director of Education to the Government. It 
is not the case of any of the writ petitioner that the District Committees have 
acted arbitrarily. Nor is it their case that the Deputy Director of Education 
of the region thas not based his decision on the recommendations of the District 
Committees. We are not satisfied that there is any violation of art. 14. 

From the mere fact that there is no right provided for the applicant being 
heard before his application is rejected, it cannot be held that there is a violation 
of the principles of natural justice. On the other hand, it is seen that the District 
Committees have considered the claims of the writ petitioners as well as of the 
respective respondents No. 8 therein and recommended to the educational au- 
thorities that the claims of the latter are to be accepted. The reasons for rejection 
of the applications have also been given in the orders passed by the educational 
authorities. j 

When all the relevant circumstances have been taken into account by the 
District Committee and the educational authorities, there is no violation of any 
principle of natural justice merely for the reason that the applicants were 
not given a hearing by the educational authorities before their applications were 
rejected. The particulars which have to be mentioned in the prescribed application 
form are very elaborate and complete. The provisions in the Code read along 
with the instructions given by the State in the circular letter dated October 5, 
1965 refer to various relevant and material factors that had to be taken into 
account forthe purpose of deciding whether the application is to be granted or not. 
As we have already pointed out, it is not the case of any of the writ petitioner 
that these relevant factors have not been considered by the District Committees. 
Nor is it their case that the reasons given for rejection of the applications are not 
covered by the provisions contained in the Code. Clauses (1) and (2) of r. 8 
are not to be read in isolation as has been done by the High Court. On the other 
hand, they must be read along with the other various clauses contained in the 
same rule as well as the detailed instructions given by the Government in the 
circular letter dated October 5, 1965. It follows that the reasoning of the 
High Court that these two sub-clauses violate art. 14 cannot be accepted. 

Coming to the fourth contention of the learned Attorney-General, it is evident 
from the judgment of the High Court that ols. (1) and (2) of r. 8 have been struck 
down for they are vague and do not afford any standard or criteria for judgin, 
whether a school or an additional school is needed in an area or locality an 
whether the management is competent and reliable. We have already pointed 
out that the definite stand taken by the State in its counter-affidavit filed 
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before the High Court was that the provisions of the Code are executive instruo- 
tions and are in the nature of administrative instructions without any statutory 
force. When it is admitted that the provisions contained in the Code which 
include ols. (1) and (2) of r. 8 are executive instructions, the questions arise, namely, 
(1) whether the High Court was justified in striking down such executive instruc- 
tions even assuming that those instructions were vague and (2) whether the said 
clauses are vague. The learned Attorney-General invited our attention to the 
two decisions of this Court reported in State v. Ajit Kumar! and Munic. Committee 
v. Punjab.’ ‘In the first decision this Court has laid down that where conditions 
for receiving grant-in-aid are laid down by mere executive instructions, it is 
open to a private institution to accept those instructions or not to accept them. 
That is a matter entirely between the Government and the private institution 
concerned. In the seoond decision it was laid down that 

„the rule that an Act of a competent legislature may be ‘struck down’ by the Courts 
on the ground of vagueness is alien to our Constitutional system.... A law may be declared 
invalid by the superior Courts in India if the Legislature has no power to enact the law or that 
the law violates any of the fundamental rights guaranteed in Part II of the Constitution or 
is inconsistent with any constitutional provision, but not on the ground that it is vague.” 


Based upon these two decisions, the learned Attorney-General urged that even 
on the basis that the two sub-clauses in question are vague, they could not have 
been struck down on that ground. Alternatively, his further contention is that 
those clauses are not vague. We do not think it necessary to go into the question 
whether the Courts have got powers to strike down even executive instructions on 
the ground of their being vague when such exeoutive instructions are admittedly 
issued by the authorities concerned for the guidance and for being acted 
upon. We express no opinion on that point in these proceedings. We are 
of the view that the two clauses in question are not vague or ambiguous in 
any respect. The fallacy committed by the High Court consists in considering 
ols. (1) and (2) of r. 8 in isolation. We have already pointed out that r. 8 of the 
Code consists of as many as 16 clauses, which are conditions to be fulfilled for 
recognition being accorded. We have also referred to the ciroular letter dated 
October 5, 1965 issued by the State Government enumerating the various matters 
to be taken into account by the District Committees when considering applications 
for grant of permission to start a school or for having an additional school in 
the area or the locality. Rule 8 will have to be read along with these instructions 
as well as the various particulars which have to be filled up in the prescribed form. 
If cls. (1) and (2) ofr. 8 are interpreted having due regard to the various other 
matters, referred to above, the District Committee has got ample guidance to 
decide the need of a particular locality to have a school or an additional school 
as also the further question regarding the competenoy and reliability of the ma- 
nagement. There will be sufficient ‘material before the District Committee to 
consider whether the starting of a school or an additional school in a partioular 
areg or locality will involve any unhealthy competition. In view of the clear 
and detailed guidance furnished not only by r. 8 but also by the instructions con- 
tained in the ciroular letter dated October 5, 1965, it is clear that there is no am- 
biguity in either ol. (1) or (2) of r.8. In considering the question of vagueness 
the High Court has not adverted to the various matters referred to by us earlier. 
Therefore, we are of the opinion that the striking down of ols. (1) and (2) of r. 8 
by the High Court as being vague, is erroneous. 

The last contention of the learned Attorney-General which is on merits is that 
without considering the reasons given by the Deputy Director of Education 
for rejecting the two applications of the two writ petitioners, the High Court 
has issued a mandamus to the State to grant permission to those two applicants. 
In our opinion, this contention is also well-founded. The application of the 
petitioner in Special Civil Application No. 420 of 1966 whioh is the subject matter 
of Civil Appea j No..160 of 1968 was rejected by the Deputy Director of Educa- 
tion on the ground that the need of the place has been fulfilled by permitting 


. + 965] 1 8.C.R. 890. 2 [1969] 8 S.C.R, 447, 458. 


1971.] STATE 0, LOK SHIKSHAN SANSTHA (8.c.}—Vaidialingam J. 158 


another society to open the school at the place. The appeal filed to the State 
Government was unsuccessful. In the counter-affidavit filed by the State in the 
writ petition they had categorically referreed to the recommendations of the 
District Committee on the applications filed by the said writ petitioner as also 
respondents No. 8 therein. Regarding the writ petitioner the report of the Dis- 
trict Committee was that it had no funds and that it was recommending another 
society with good financial position and experience. In this view the District 
Committee stated that it was not recommending the writ petitioner for the grant 
of permission. On the other hand, the District Committee recommended the 
application of Ashok Education Society, Ashoknagar (respondents No. 8) on the 
ground that it was financially sound and it was a very good and experienced 
society and that it was also a popular society. For these reasons the application 
of this society was recommended to be granted by the District Committee. It 
was on the basis of this recommendation of the District Committee that the 
Deputy Director of Education rejected the application of the writ petitioner and 
granted permission to respondents No. 8 therein. The applications of both the 
writ petitioner and respondents No. 8 were before the District Committee. The 
High Court has not found fault with these recommendations. On the other hand 
it has held that it is open to the authorities to refuse permission if the school is 
not in a financially sound position. The writ petitioner also was not able to 
satisfy us that the conclusions arrived at by the District Committee, which were 
accepted by the Deputy Director of Education, were not based upon particulars 
furnished in the application. 

Coming to the application filed by the writ petitioner in Special Civil erence: 
tion No. 421 of 1966 which is the subject matter of Civil Appeal No. 161 of 1968, 
we have already referred to the fact that the said society merely made a request 
for opening a school by means of a letter dated October 29, 1965. Admittedly 
the applicant did not comply with the requirement of r. 2.1 of the Code that the 
application should be in the prescribed form. No doubt, later on, on Novem- 
ber 8, 1965 the said society sent a fresh application in the prescribed form, but 
this was not within the period mentioned in r. 2.1 of the Code. So the said writ 
petitioner did not comply with r. 2.1 read along with the press note and the 
circular letter, referred to above. That clearly shows that the application filed 
by the writ petitioner was not in the first instance in the prescribed form and that 
when it was sent in the presoribed form it was beyond time. Further, we have 
also referred to r. 86.2 which specifically says that,the schools which are not 
registered under the Societies Registration Act, will not be eligible for any kind 
of grant from the public funds. Even in the application filed by the writ peti- 
tioner in the prescribed form on November 8, 1965, it was stated under head No. 
4 that the management was not registered and that it intends to get itself regis- 
tered within a month. So apart from two infirmities pointed out above there 
was this additional infirmity of non-registration. Even on the date when the 
appeal was filed to the State Government on April 26, 1966, the society was not 
registered. As admitted by the said society in its writ petition, it was registered 
under the Societies Registration Act, 1860, only on April 27, 1966. The order 
dated April 11, 1966 of the Deputy Direotor of Education rejecting the applica- 
tion was based on two grounds: (a) that the application was sent after the pre- 
soribed date and (b) that the society was not registered. That these two reasons 
are valid is clear from the facts mentioned above. The appeal taken to the State 
Government was unsuccessful. From the above circumstances it is clear that the 
rejection of the application was on valid grounds. The High Court, so far as we 
could see, has not found that these reasons are not based on the materials on 
record. No such contention has also been taken before us by the said writ peti- 
tioner. If so, it follows that the order of the High Court directing the State 
Government to issue permission to the two writ petitioners ignoring the above 
circumstances is clearly erroneous. 


From what is stated above, the judgment of the High Court allowing Special 
Civil Applications Nos, 420 and 421 of 1966 cannot be sustained. 
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Coming to appeal No. 878 of 1968, the facts lie within a very narrow compass. 
For the year 1965-66, respondents No. 8 in Special Civil Application No. 694 of 
1965, out of which the appeal arises, had made an application on October 29, 
1964 for starting a new school at Siakharkherda during the year 1965-66. The 
writ petitioner filed objections to the grant of permission to respondents No. 8. 
On the recommendation of the District Committee, respondents No. 8 was allowed 
to open standards VIII and IX with one division only during the year 1965-66. 
The writ petition was filed to quash the permission granted to respondent No. 8. 
The State Government in its counter-affidavit has very elaborately referred to 
the various matters mentioned by respondent No. 8 in his application and also 
to the recommendation made by the District Committee. The District Com- 
mittee had recommended permission being granted to respondents No. 8 on the 
ground that the management had very good experience in running schools and 
that it was also financially sound. It was also stated that at the place in question 
even when the writ petitioner was conducting a school with standards V to X, 
there was another school run by the Zila Parishad with standards V to VII. It 
was pointed out by the State that the population in the area demanded additional 
school with standard VIII onwards and it was an absolute necessity. They had 
also given details regarding the long experience that respondent No. 8 had in 
running schools in several places as also the soundness of its financial position. 


Before the High Court the attack made by the writ petitioner was slightly 
different from that of the other two writ petitioners in Special Civil Applications 
Nos. 420 and 421 of 1966. The attack on the grant of permission to respondents 
No. 8 was made by this writ petitioner really based on ols. (1) and (2) of r. 8. 
According to the writ petitioner the locality was not in need of any additional 
sohool as it will involve unhealthy competition. The High Court rejected the 
writ petition on the ground that the petitioner therein cannot make any grie- 
vance of the grant made to respondents No. 8 to start a school after a proper 
consideration of the merits of the claim of the latter. 


Dr. Barlizigay, learned counsel for the writ petitioner, who is appellant in this 
appeal, found considerable difficulty to satisfy us that any legal rights of the 
appellant herein had been infringed by grant of permission to respondents No. 8. 
We have already referred to the fact that the State has pointed out that even 
when the writ petitioner was running a school with classes V to X, the Zila Paris- 
had was running another school in the same area with classes V to VIT. The 
State had also pointed out that the population of the area demanded an additional 
school, From the mere fact that by the opening of another school, some of the 
students of the appellant school may seek admission in the new school, it cannot 
be stated that any of the appellant’s legal rights have been infringed. Dr. Bar- 
lingay has not been able to satisfy us that in granting permission to respondent 
No. 8 any extraneous or irrelevant matters have been taken into account by the 
District Committee or the educational authorities. Nor was he able to satisfy us 
that the reasons given by the District Committee for the grant of permission to 
respondent No. 8 on the ground that it had a long experience in running schools 
and that its financial position is also goad, are erroneous. If so, it follows that 
there is no merit in this appeal. 

In the result the judgment and order of the High Court allowing Special Civil 
Applications Nos. 420 and 421 of 1966 are set aside and Civil'Appeals Nos. 160 
and 161 of 1968 are allowed. The writ petitioners in Special Civil Applications 
Nos. 420 and 421 of 1966 will pay the costs of the appellants in both the appeals. 
There will be only one hearing fee to be paid by the two writ petitioners in equal 
proportion. í 

The judgment and order of the High Court dismissing Special Civil Application 
No. 694 of 1965 are confirmed and Civil Appeal No. 878 of 1968 will stand dis- 
missed. The appellants will pay the costs of respondent No. 1 therein. 
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ORIGINAL APPELLATE. 


Before Mr. Justice K. K. Desai and Mr. Justice Kantawala. ~ 
UNION OF INDIA v. KANTILAL NIHALCHAND.* 


Requisitioning and Acquisition of Immovable Property Act (XXX of 1962), Secs. 7, 8, 11, 19-—~ 
Land Acquisition Act (I of 1894)— Constitution of India. Art. 14—-Whether s. 7 oj Act XXX 
of 1952 ultra vires of art. 14. 


Section 7 of the Requisitioning and Acquisition of Immovable Property Act, 1952, is ultra 
vires of art. 14 of the Constitution of India and is, therefore, void. í 
N. I. Caterers Ltd. v. Siate of Punjabt, applied. 


Nazir Ahmad v. The King-Emperor*, Kedar Lal v. Hari LaP and Stale of Bihar v. 
Kameshwar Singh*, referred to. 


One Kantilal (petitioner) was the owner of a vacant piece of land bearing Survey 
No. 80, Hissa No. 2, admeasuring 20 gunthas equivalent to 2420 sq. yds. situate 
in the village of Marve, near Malad in Greater Bombay. The said land was requi- 
sitioned under the Defence of India Rules, 1989 under Order No. WAR/88 dated 
May 6, 1943 and thereafter under Order No. WAR/88 dated April 26, 1944 com- 
pensation at the rate of Rs. 157 per annum was awarded in respect of the said land 
and such compensation was paid to the petitioner upto the end of 1965. A notice 
dated September 14, 1968 under s. 7 (1) of the Requisitioning and Acquisition of 
Immovable Property Act, 1952 was issued by the Competent Authority & Col- 
lector of Bombay & B.S.D. and served on the petitioner calling upon him to, show 
cause why the said property should not be acquired for a publio purpose, namely 
the Supply and Secretariat School of the Navy-I.N.§. Hamla. By his attorneys’ 
letter dated November 4, 1964 the petitioner, inter alia, pointéd out that the pro- 
posed acquisition was illegal and without jurisdiction, inasmuch as, no works had 
been constructed on, in or over the said land at the expense of the Central Govern- 
ment during the period of requisition and accordingly condition precedent to.the 
acquisition of the property was not satisfied. On December 18, 1964 the-peti- 
ticner appeared with his attorneys before Shri S. V. Shirsat, the then Deputy 
Collector of Bombay & B.S.D. and at that hearing also the material facts were 
put forward and objection to the acquisition of the property was reiterated. Even- 
tually on August 17, 1965 the petitioner was served with the Order of. acquisition 
bearing No. D.R.Q./WAR-88 dated August 14, 1965 passed by the Competent 
Authority and Collector of Bombay & B.S.D. (respondent No. 2) in exercise of 
the powers under sub-s. (1) of s. 7 of the said Act whereby the said land of the peti- 
tioner was acquired for the said purposes of Government of India. By his attor- 
neys’ notice dated September 22, 1965 addressed to both the Union of India (res- 
pondent No.1) and respondent No. 2 after setting forth the relevant facts and raising 
various contentions the petitioner demanded justice by calling upon the respon- 
dents to withdraw or cancel the aforesaid Order of acquisition, failing which legal 
action by way of writ petition to this Court was threatened, and thereafter the 
present petition was filed on October 18, 1965 for reliefs mentioned above. ‘ 


The petitioner challenged the impugned Order of acquisition on two grounds. 
In the first place, according to him, the impugned Order purported to have been 
issued under s. 7 of the Requisitioning and Acquisition of Tans Property 
Act, 1952 wasnull and void, inasmuch as the said Act of 1952 was itself unconstitu- 
tional being violative of art. 14 of the Constitution of India. It was urged that 
the said Act violates art. 14in two ways; first, it discriminates between lands which 
can be acquired under it and those which are left out and cannot be acquired there- 
under and this classification of lands has no reasonable relation to the object of 
the Act, and secondly, it discriminates between requisitioned lands inter se as the 
Central Government can arbitrarily proceed to acquire the same either under the 


"Decided, September’26, 1972. 0.C.J. Api ` 2 (1986) L.R. 63 I.A. 872, s.c. 88 Bom. 
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478 of 1965. 8 [1952] A.LR. S.C. 47. 
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said Aot or under the Land Acquisition Act, 1894 at its sweet will and acquisition 
under the former is undoubtedly prejudicial to the owner, inasmuch as no sola- 
tium is admittedly payable thereunder, which has to be paid if the acquisition takes 
place under the Act of 1894. Seotion 7 of the said Aot of 1952, it was submitted, 
suffers from the vice of excessive delegation. Secondly, the impugned Order of 
Acquisition was challenged as invalid and without jurisdiction, inasmuch as the 
conditions precedent mentioned in s. 7 (3) to the exercise of power of acquisition 
were not satisfied or complied with in the case. 


The petition was heard by Tulzapurkhr J. who, in the course of his judgment 
delivered on September 21, 1970, observed, as follows : 


_ TurzapurKar J. The real question that falls for determination in the present 
case, therefore, is whether by reason of the enactment of the Act of 1952, the pro- 
cedure prescribed by the Act of 1894 gets excluded or replaced? In other words, 
the question is whether the procedure prescribed by the Act of 1952 in the matter 
of acquiring requisitioned property is substitutive of or supplemental to the pro- 
cedure prescribed under the Act of 1894? In support of his contention that the 
procedure prescribed under the general Act of 1894 gets excluded or replaced by 
reason of the enactment of a specific or particular procedure prescribed by the Act 
of 1952, Mr. Setalvad relied upon two or three things. In the first place Mr. Setal- 
vad invited my attention to ss. 28 and 24 of the Act of 1894, the former section 
sets out the matters which have to be taken into consideration for determining 
compensation payable under the Act, while the latter section sets out the matters 
which have to be neglected in determining such compensation, and in particular 
Mr. Setalvad pointed out that clauses secondly, thirdly, fourthly and sixthly of 
sub-s. (1) of s. 28 would be applicable only if the land is acquired under the Act of 
1894, inasmuch as the said clauses require the Land Acquisition Officer or the Court 
to take into consideration, while determining the amount of compensation, cer- 
tain types of damage sustained by the owner by reason of certain things being done 
on or with respect to his land ‘at the time of taking possession’ thereof by the Col- 
leotor and that these clauses would be clearly inapplicable to a case where the land 
is being acquired under the Act of 1952, inasmuch as such land when acquired 
under the Act of 1952 is already in possession of the Central Government under 
a prior order of requisition. Mr. Setalvad contended that the fact that certain 
clauses of s. 28(1) of the Act of 1894 would be clearly inapplicable to the acquisi- 
tion of land under the Aot of 1952 would show that the procedure prescribed under 
the Act of 1894 is impliedly excluded or replaced when requisition proceeds under 
the Act of 1952. It is not possible to accept this submission of Mr. Setalvad for 
the simple reason that eyen in the case of acquisition of land under the Act of 1894 
itself several clauses of s. 28 (1) would be inapplicable depending upon the nature 
of land that is being acquired thereunder, for instance under the second clause of 
sub-s. (1) of s. 28 while determining the amount of compensation the Land Acqui- 
sition Officer or the Court is required to take into consideration ‘“‘the damage 
sustained by the person interested, by reason of the taking of any standing crops 
or trees which may be on the land at the time of the Collector’s taking prossession 
thereof” and it may be that the land that is being acquired in a given case may 
not have standing crops or trees thereon, in which case there would be no question 
of taking this factor into account while determining the amount of compensation 
payable to the person interested. Similarly, in given cases there may not be any 
‘severence’ or ‘injurious affectation’ as contemplated by the third and fourth clau- 
ses of sub-s. (1) of s. 28, in which event the said clauses would also be inapplicable 
to acquisition of land under the Act of 1894. In other words, the inapplicability 
of some of the clauses of s. 28 (1) may arise due to the fact that the circumstances 
contemplated by those clauses including the circumstance of taking possession, 
may not exist or ocour. Therefore, it is not possible to accept Mr. Setalvad’s 
contention that implied exclusion of the procedure under the Act of 1894 should 
be inferred from the fact that certain clauses of s. 28 of the Act of 1894 would be 
inapplicable to acquisition of requisitioned property under the Act of 1952. Se- 
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condly he relied on the language of the proviso to s. 6 (1) of the Act of 1952 for draw- 
ing the inference of implied exclusion. That proviso runs as follows: 


“Provided that where the purposes for which any requisitioned properly was being used 
cease to exist, the Central Government shall, unless the property is acquired under section 7, 
release that property, as soon, as may be, from requisition.” 


It is urged that the aforesaid proviso indicates how requisitioned property has 
to be acquired, namely that it is to be acquired under s. 7 of the Act, that is to say, 
by following the procedure prescribed under the Act and according to Mr. Setal- 
vad, the language contained in the proviso does indicate that acquisition under 
any other law is intended to be excluded. Iam unable to accept this submission. 
In the first place the function of the proviso is not to indicate the procedure or 
manner of acquisition but to cast an obligation on the Central Government to 
forthwith release the requisitioned property back to the owner no sooner the 
purposes for which it was being used cease to exist; and secondly the proviso has 
to be read in the context of as. 5 and 6 (1) and if it is so read it will be olear that 
the emphasis in the proviso is not on the manner of acquisition but on the fact 
of acquisition. In my view, the proviso merely reiterates the legal position ob- 
taining in the matter, namely that the requisition must come to an end as soon 
as the purposes for which the property is being used cease to exist and thereafter 
the Central Government cannot retain the property with itself any longer and 
the same must be returned to the owner unless the Government chooses to acquire 
it, and the proviso cannot be read so as to indicate that the procedure prescribed 
by 8. 7 of the Act of 1952 is the only procedure for acquiring requisitioned property. 
Lastly Mr. Setalvad pointed out that under s. 7 (3) fetters have been imposed upon 
the power of the Central Government to acquire requisitioned property under 
the Act of 1952, for it is olear that unless these conditions are fulfilled no requisi- 
tioned property could he acquired under the Act and he contended that if the 
requisitioned property could be acquired under the Aot of 1894, then there was 
no point in putting such fetters under s. 7(3) of the Aot upon the power of the 
Central Government to acquire the requisitioned property; in other words, the 
existence of such fetters upon the power shows that the requisitioned property 
cannot be acquired under the Act of 1894 and as such the procedure presoribed 
by the Act of 1894 must be deemed to be impliedly excluded or replaced. On 
the other hand, Mr. Rana contended that the fact that fetters have been imposed 
upon the power to acquire requisitioned property under the Act of 1952 would 
not lead to the inference of exclusion of the Act of 1894 or the procedure prescribed 
thereunder and according to him the correct way to appreciate the position in the 
context of these fetters is that if aoquisition of requisitioned property is to be done 
under the Act of 1952, then only the question of satisfying the conditions mem- 
tioned in s. 7 (3) would arise, but if acquisition of requisitioned property is to pro- 
ceed under the Aotof1894, there would be no question of any fetters being attached 
to the power of the Central Government to soquire such property. He, therefore, 
urged. that the existenoe of fetters under s. 7 (3) on the power of the Oentral Go- 
vernment to acquire requisitioned property when acquisition is to proceed undér 
the Act of 1952 would not lead to the inference that the procedure under the Act 
of 1894 is impliedly repealed, and in that behalf he relied on a decision of the Sup- 
reme Court reported in Baliak v. Rangachari'. In that case the appellant had 
made false statements in verification of Income-tax Returns for the assessment 
years 1958-59, 1959-60 and 1960-61 for which he could have been prosecuted 
either under s. 177 of the Indian Penal Code or under s. 52 of the Income- 
tax Act, 1922 and he was actually prosecuted under s. 177 of the Indian 
Penal Code and it was contended on his behalf that the provision of s. 52 of 
the Income-tax Act, 1922 was a special provision in that behalf, so that he 
could be prosecuted only under that provision and not under s. 177 of the Indian 
Penal Code which was a general provision, and it was urged thatin respect of matters 
covered bys. 52 of the Income-tex Aot, 1922 the provisions of 8. 177 of the Indian 
Penal Code should be taken to have been repealed by implication and that there- 
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fore his prosecution under s. 177 of the Indian Penal Code was illegal. After consi- 
dering the relevant provisions of the. two enactments the Court negatived the 
above contention and came to the conclusion that there was no repugnancy or 
inconsistency between the provisions of the two enactments and that the two 
enactments could stand together and must be treated as cumulative in effect. 
It will be pertinent to mention that in support of his contention thats. 177 of the 
Indian Penal Code was impliedly repealed the appellant relied upon four factors 
which according to him brought out the difference between the two enactments 
rendering them inconsistent with one another, and one of such factors on which 
he relied was that s. 28 of the Income-tax Act provided for levying of penalties 
in respect of certain matters and under s. 28 (4) it had been provided that if in 
respect of those matters penalty was levied then no prosecution in respect of those 
matters could be launched, whereas there was no such bar under s. 177, Indian Penal 
Code; in other words, it was pointed out that imposition of penalty for certain 
defaults was a bar to criminal prosecution unders. 52 for the same defaults, while 
under s. 177. Indian Penal Code there was no such bar; and relying upon this dif- 
ference it was contended that the existence of such bar or fetter upon the power 
to launch a prosecution under s. 52 rendered the two enactments so inconsistent 
that the two could not stand together and as such the general provision contained 
ins.177 of the Indian PenalCode must be taken to have been impliedly repealed. 
The Supreme Court did not accept the contention based on this difference so as 
to lead to an inference of implied repeal. Relying upon this decision Mr. Rana 
contended that the existence of fetters on the power to acquire the requisitioned 
property under the Act of 1952 cannot, therefore, lead to an inference that the 
procedure prescribed for acquiring property under the general law, namely the 
Act of 1894 is impliedly replaced or repealed. There is no doubt that this decision 
of the Supreme Court supports Mr. Rana’s contention. I am, therefore, of the 
view that the conditions mentioned in s. 7 (3) of the Act of 1952 which are by way 
of fetters upon the Central Government’s power to acquire requisitioned property 
do not render the two enactments (Act of 1952 and Act of 1894) inconsistent so 
as to lead to the inferenoe of implied exclusion or implied repeal. In my view, 
the proper way of reading the provisions of s. 7 of the Act is that if and when the 
requisitioned land has to be acquired under the Act of 1952, the conditions men- 
tioned in s. 7 (3) must be fulfilled, but those conditions would not come into play 
wheh the acquisition proceeds under the Aot of 1894. In my view, therelore, 
the two or three matters or aspeots on which Mr. Setalvad relied do not indicate 
exolusion or repeal by implication of the machinery or procedure for acquiring 
property prescribed under the Act of 1894. i 


On the other hand, the following circumstances would go to show that the pro- 
cedure prescribed under the Act of 1952 isnot substitutive of the procedure pres- 
cribed by the Act of 1894. In the first place, there is nothing in the Statement 
of Objects and Reasons given for the enactment of the Act of 1952 to show that 
the procedure prescribed for acquiring the requisitioned property was intended 
to be substitutive and not supplemental. In fact, as I have stated earlier, the 
principal objects for which the enactment was. passed was to ensure the continu- 
ance of the requisitioned properties which had been requisitioned under the 
Defence of India Rules and. to secure power to the Central Government to make 
fresh requisitions of properties for its puposes and it was with a view to achieve 
these objects that the enactment came to be passed and while enacting such a 
measure the power to acquire the requisitioned properties subject to certain speci- 
fied conditions was incorporated in that Act. Having regard to the manner in 
which the power to acquire the requisitioned property came to be incorporated 
in the Aot, it will have to be regarded that thé procedure prescribed under the 
said Act was never intended to replace the procedure presoribed under the general 
law being the Act of 1894. Secondly it will be pertinent to note that the Act deals 
with the subject of requisitioning and acquisition of immovable property, that 
is to say, the field covered by the enactment is one which relates to all kinds of 
requisitioned property but it provides for acquisition of only certain types of re- 
quisitioned property and not all. In other words, the Act confers power upon 
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the Central Government to acquire only a limited class of requisitioned properties 
viz. those which fulfil the pondisions presoribed under s. 7 (3) and Mr. Setalvad’s 
contention has been that qua the entire field covered by the Act of 1952 the proce- 
dure to acquire property prescribed by the Act of 1894 is excluded, which must 
. mean that those requisitioned properties which do not satisfy the conditions pres- 
cribed under s. 7 (3) can never be acquired by the Central Government for an 
purpose and at any time so long as the reqaisitioning continues. I do not thi 
that such a result was intended by the Legislature when it enacted the Act of 1952. 
In other words, at least over a part of the field covered by the Act of 1952 the pro- 
cedure prescribed under the general Act of 1894 cannot be said to have been re- 
pealed by implication. Thirdly the language of s. 7 of the Act of 1952 is in affir- 
mative terms which ordinarily rules out the theory of implied repeal or implied 
exclusion. Lastly the Act of 1894 is unquestionably a permanent statute and the 
procedure thereunder cannot be said to have been impliedly repealed by the sub- 
sequent temporary statute like the Act of 1952, especially when the temporary 
statute does not create a new right unknown to the permanent statute. Having 
regard to these facts and ciroumstances, I am unable to accept Mr. Setalvad’s 
contention that by reason of the enactment of the Act of 1952 the machinery or 
the procedure prescribed under the Act of 1894 is impliedly excluded or impliedly 
repealed even in regard to acquisition of requisitioned properties which fulfil the 
conditions mentioned in s. 7 (3) of the Act of 1952. In my view, therefore, the 
two sets of procedure, one under the Act of 1952 and the other under the general 
enactment viz. the Act of 1894, are available to the Central Government for the 
purpose of picking and choosing some out of such requisitioned properties for 
adoption of the more prejudicial procedure prescribed under the Act of 1952 and 
since it is left to the unguided option of the Central Government to make its choice, 
8. 7 of the Act must be regarded as discriminatory and violative of art. 14. The 
impugned order, therefore, deserves to be set aside. 


The respondents appealed. 


F. 8. Nariman, Additional Solicitor General, with R. J. Joshi, for the appellants. 
K. K. Singhvi with A. J. Rana, for the respondent. 


K. K. Desai J. This is an appeal on behalf of the original respondent No. 1 
(Union of India) and the original respondent No. 2 (Competent Authority and 
the Collector of Bombay and Bombay Suburban District) from the judgment and 
order of Mr. Justice Tulzapurkar dated September 21, 1970, in Miscellaneous 
Petition No. 478 of 1965, whereby the learned Judge made the Rule in the petition 
absolute in terms of prayer (a) with costs quantified at Rs. 1,000, that is, he can- 
celled and set aside the order of acquisition dated August 14, 1965, whereby 
certain land of the original petitioner, being the respondent in this case, was 
ordered to be acquired. 


In connection with the contentions made at the hearing of this appeal the only 
facts which require to be noticed are as follows :— 


The original petitioner (hereinafter referred to as “the petitioner”) owned and 
owns a vacant piece of land bearing Survey No. 80, Hissa No. 2, admeasuring 20 
gunthas, (2,240 sq. yds.) situated at village Marve near Malad in Greater Bombay. 
By the order dated May 6, 1948, issued under s. 7 (1) of the Requisition and 
Acquisition of Immovable Property Act, 1952, the petitioner was called upon 
to show oause why this property should not be acquired for the Supply 
and Secretariat School of the Navy I.N.S. Hamla. Ultimately, by the impugned 
order dated August 14, 1965, the land was ordered to be acquired. The order 
was passed by the second appellant as the Competent Authority and Collector of 
Bombay. In the correspondence addressed thereafter the petitioner contended 
that the order was wlira vires the Constitution and invalid and ultimately filed 
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the above Miscellaneous Petition No. 478 of 1965 for challenging the validity and 
legality of the impugned order. 

On behalf of the petitioner the following contentions were made at the hearing 
of the petition before the learned Judge. 
` That the relevant provisions in the Requisition and Acquisition of Immovable 
Property Aot, 1952 (hereinafter referred to as “the said Aot”) were violative of the 
provisions in art. 14 of the Constitution. The submission was that under these 
provisions there was discrimination in respect of the acquisition of lands which 
could be acquired under the said Act and other lands which could be acquired 
under the Land Acquisition Act, 1894 (hereinafter referred to as “the 1894 Act”). 
In the matter of awarding compensation a scheme was fixed which rendered the 
compensation to be awarded different from the compensation which could be 
awarded under the 1894 Act. The classification of the lands into two different 
kinds of lands had no reasonable relation to the object sought to be achieved, 
namely, acquisition of land for a public purpose. The main contention was that 
even in respect of requisitioned lands in respect whereof provision was made under 
the said Aot for acquisition, there existed a possibility of discrimination. The 
provision enabled the Government and the Competent Authority arbitrarily to 
proceed to acquire the requisitioned lands both under the said Act and/or under 
the 1894 Aot at their own choice. Under the scheme of compensation under the 
said Act solatium was not added to the compensation payable to interested parties. 
The acquiring authority was left with liberty to proceed to acquire lands under 
one or the other of the Act and pick and choose some of the requisitioned Jands 
for acquisition under the said Act. The scheme of compensation was particulalry 
prejudicial under the said Act, whilst it was liberal under the 1894 Act. Having 
regard to this situation, the argument was that the scheme for requisition as con- 
tained in s. 7 of the said Act was wlira vires art. 14 of the Constitution and that 
that section was liable to be struck off the statute book. In support of thse con- 
tentions the counsel for the petitioner relied upon the decisions of the Supreme 
Court in Vajravelu v. The S. Dy. Collector, Dy. Commr., Kamrup v. Durganath* 
and N. I. Caterers Lid. v. State of Punjab?. 

- All the contentions made on behalf of the petitioner were denied on behalf of 
the Union of India. 

The learned Judge did not accept the contention that the classification of pro- 
perties or lands which could be acquired under the said Aot and those that were 
left out and could be acquired under the 1894 Act was not based on intelligible 
differentia and that the differentia had no rational nexus with the object end 
policy of the Act. 

The learned Judge observed that the real question that fell for determination was 
“Whether by reason of the enactment of the Act of 1952, the procedure presoribed by the Act 
of 1894 gets excluded or replaced. In other words, the question is whether the procedure 
prescribed by the Act of 1952 in the matter of acquiring requisitioned property is substitutive 
of or supplemental to the procedure presoribed under the Act of 1894." 

The learned Judge answered the above issue by making a finding in favour of the 
petitioner. The learned Judge observed : 

‘,..J¢ is not possible to accept Mr. Setalvad’s contention that implied exclusion of the proocdure 
under the Act of 1894 should be inferred.from the fact that certain blauses of section 28 of the 
Act of 1952 would be inapplicable to acquisition of requisitioned property under the Act of 1952.” 
He did not accept the submission of Mr. Setalvad (for the Union of India) that 
the language contained in the proviso to s. 6 (I) of the Act of 1952 indicated that 
acquisition under any other law was intended to be excluded. In conneotion with 
his above finding he pointed out several different factors which went to prove that 
the Dna hater ag under the Act of 1952 was not substitutive of the proce- 
dure prescribed by the Act of 1094. Having regard to his above findings, he held 
that s. 7 of the said Act must be regarded as discriminatory and violative of art. 14 
and therefore for that reason the impugned order deserved to be set aside. 


1 [1965] A. I. R. S. C. 1017. _8 [1967] ALR. S.C. 1581. 
2 A ALR S.C. 894. 
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In the present appeal all the arguments by the Additional Solicitor General for 
the Union of India were towards proving that the above findings of the learned 
Judge were not justified. The contentions made by the learned counsel may be 
summarised as follows :— 

The 1952 Act was a special Act for dealing with requisition of properties and 
acquisition of a certain class of requisitioned property for the purposes of the 
Union of India. The relevant provisions in the 1952 Aot daoa the powers 
for acquisition of such requisitioned property. The said Aot provided a complete 
machinery for acquisition of such lands and also a complete scheme for ascertaining 
and awarding compensation on acquisition made under the said Act. The Land 
Acquisition Act, 1894, was, on the contrary, a general statute dealing with acqui- 
sition of lands generally for public purposes or fora company. The 1952 Act was 
a special Act. By the provisions of the 1952 Act, and particularly the provisions 
of s. 7 thereof, the lands referred to in sub-s. (3) of 8.7 being a particular type of 
requisitioned lands were excluded from being the subject-matter of acquisition 
under the 1894 Act. The provisions in the 1952 Act in any event did not permit 
any picking and choosing because sub-s. (3) of s. 7 merely indicated the only cate- 
gories of requisitioned lands which could be acquired under the 1952 Act. Such 
lands were not liable to be acquired for any public purpose under the 1894 Act. 
The last submission was that even if there was some ip ubt, the relevant provisions 
of the said Act must be so construed as to render them constitutional. 

In support of his above submissions, the learned counsel relied upon the language 
in the preamble and ss. 6 (1A), 7 (1), (2), (8), (£) and (4); 8, 8 (2), 8 (8), 11 and 
19 of the ssid Act. He relied upon the observations of the Privy Council in the 
case of Nazir Ahmad v. The King-Emperor’, pp. 881 and 888, for the proposi- 
tion that where a power was created to do a certain thing in a certain manner, the 
thing could never be done in any other manner. The creation of the power by 
choosing a manner in which it must be exercised impliedly completely excluded 
the possibility of the thing being done in any other different manner. In support 
of this submission he relied upon the observations of the Supreme Court in the case 
of Kedar Lal v. Hari Lal}, at p. 50, para. 88, and also in the case of State of Bihar 
v. Kameshwar Singh®, at p. 278, para. 68. In passing he referred to the decision 
in the case of State of Gujarat v. Shantilal’, at p. 654 and also the case of N. I. Cate- 
rers Ltd. relied upon on behalf of the petitioner. He also relied upon some pas- 
sages on the subject of Contrariety between Statutes in Craies on Statute Law, 
Seventh edn., p. 878. 

On behalf of the petitioner each and all these submissions were denied. The 
question was elaborated in the same manner as argued before the trial Court. 

In connection with contentions made by the learned Additional Solicitor General 
it is necessary to refer to the preamble and other sections of the said Act on which 
reliance was placed. The relevant parts of the provisions run as follows: 

The preamble of the said Act reads : 

“An Act to provide for the requisitioning and acquisition of immovable property for the 
purposes of the Union.” 

Section 8 provides for requisition of immoveable property needed. for any publio 
purpose, being a purpose of the Union. 

Sub-section (74) of s. 6 was added by an amendment posed in s. 6. Sub- 
section (1) of this section provides for restoration of the property oriyinally in as 
good a condition as it was when possession thereof was taken. Sub-section (1A) 
provides : 

“the Central Government shall release from requisition,— 

(a) any property requisitioned or deemed to be requisitioned under this Act before the com- 
mencement of the Requisitioning and Acquisition of Immovable Property (Amendment) Act, 
1970, on or before the expiry of a period of three years from such commencement; 


4 (1986) L.R. 68 LA. 372, s.c. 88 Bom. 6 [1952] A.LR. S.C. 252. 7 
L.R. 987, P.C. r 7 [1989] A I.R. S.C. 684. 
5 [1952] A.LR. S.C. 47. 


B.LBR—11. 
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(t) any property requisitioned under this Act after such commencement, on or before the 
expiry of a period of three years from the date on which possession of such property was surren- 
dered or delivered to, or taken by, the competent authority under section 4, unless such property 
is acquired under secticn 7 within the period of three years aforesaid.” 

Section 7 contains a scheme of acquisition of requisitioned properties and the rele- 
, vant part thereof reads as tollows : 

“7”, (2) Where any property is subject to requisition, the Central Government may, if 
it is of opinion that itis necessary to acquire the property for a public purpose, at any time 
acquire such property by publishing in the Official Gazette a notice to the effect that the Central 
Govert ment has decided to acquire the property in pur.uance of this section: 

Provided that before issuing such notice, tne Central Government shall call upon the owner 
of,...such property to show cause why the property should not be acquired}... 

(2) When a notice as aforesaid is published in the Official Gazette, the requisitioned pro~ 
perty shall, on and from the beginning of the day on which the notice is so published, vest abso- 
lutely in the Central Government free from all encumbrances and the period of requisition of such 
property shall end. R 

(3) No property shall be acquired under this section except in the following circumstanccs, 
namely :— 

(a) where any works have, during the period of requisition, been constructed on, in or over, 
the property wholly or partially at the expense of the Central Government and the Government 
decides that the value of, or the right to use, such works should be secured or preserved for the 
purposes of Government; or 

(b) where the cost of restoring the property to its condition at the time of its requisition would, 
in the determination of the Central Government, be excessive and the owner declines to accept 
release from requisition of the property without payment of compensation for so restoring the 

roperty. 
(4 Any decision or determination of the Central Government under sub-section (3) shall 
be final and shall not be called in question in any Court. 

(5) For the purposes of clause (a) of sub-section (3) ‘works’ includes buildings, structures 
and improvements of every description.” 

Section 8 contains principles and method of determining compensation and runs 
as follows : 

“g, (1) Where any property ie requisitioned or acquired under this Act, there shall be 
paid compensation the amount of which shall be determined in the manner and in accordance 
with the principles hereinafter set out, that is to say,— 

(a) where the amount of compensation can be fixed by agreement, it shall be paid in accor- 
dance -with such agreement; 

(b) where no such agreement can be reached, the Central Government shall appoint as arbi- 
trator a person who is, or has been, or is qualified for appointment as, a Judge of a High Court; 

(0)... i 

-(d)... 

(ce) the arbitrator shall, after hearing the dispute, make an award determining the amount 
of compensation which appears to him to be just and specifying the person or persons to whom 
such compensation shall be paid; and in making the award, he shall have regard to the circum- 
stances of each case and the provisions of sub-sections (2) and (3), so far as they are applicable; 


P- 


(g).+ 
(2) The amount of compensation payable for the requisitioning of any property shall con- 


sist of — 

(a) a recurring payment, in respect of the period of requisition, of a sum equal to the rent 
which would have been payable for the use and occupation of the property, if it had been ‘taken. 
on lease for that period; and 

{b} such sum or sums, if any, as may be found necessary to compensate the person interested 
for all or any of the following matters, namely :-— 

(i) pecuniary loss due to requisitioning; 

(íi) expenses on account of vacating the requisitioned premises; 

(iit) expenses on account of reocoupying the premises upon release from requisition; and 
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(to) damages (other than normal wear and tear) caused to the property during the period of 
requisition, including the expenses that may have to be incurred for restoring the property to 
the condition in which it was at the time of requisition.” 

Sub-section (3) was, having regard to a decision of the Supreme Court, amended 
_ by Act XXXI of 1968. The present sub-s. (3) runs as follows : 

“The compensation payable for the acquisition of any property under section 7 shall be—~ 

(a) the price which the requisitioned property would have fetched in the open market, if it 
had remained in the same condition as it was at the time of requisitioning and been sold on the 
date of acquisition, or À 

(b) twice the price which the requisitioned property would have fetched in the open market 
if it had been sold on the date of requisition, whichever is less.” 

Section 11 provides for an appeal to the Higt Ccurt from the decision of the 
arbitrator. 

Section 19 bars jurisdiction of civil Courts from considering any matter which 
the competent authority or arbitrator is empowered by or under the Act to deter- 
mine, 

The learned Additional Solicitor General emphasised the nature of the scheme 
for acquisition by reading sub-s. (3) of s. 7. He repeatedly emphasised that under 
the scheme of this sub-s. (3) the only type of requisitioned properties which were 
liable to be acquired under the 1952 Aot were properties on which (a) during the 
period of requisition works were constructed at the expense of the Central Govern- 
ment and it was found necessary that the value of or the right to use such works 
must be secured and preserved for the purposes of Government and (b) that the 
cost of restoring the property to its original condition was excessive and the owner 
declined to accept release from requisition without payment of compensation for 
so restoring the property. The main substance of the argument was that as re- 
gards these types of requisitioned lands the specific provisions in sub-s. (3) had 
the effect cf providing that such types of requisitioned properties were not liable 
to be acquired under the scheme contained in the 1894, Act. The argument was 
that this was a specific provision creating special law as regards acquisition of 
such types of requisitioned lands and the effect of the provision was to impliedly 
completely repeal the right of the Government to acquire these types of requisi- 
tioned lands under the 1894 Aot. The argument was that the power to acquire 
these types of requisjtioned lands having been specifically created under sub-s. (3) 
of s. 7 of the present Act, in every case where these types of requisitioned lands 
were needed to be acquired, the power must be exercised only in accordance with 
and under the 1952 Act. The result of the provisions in s. 7 was that in no other 
manner these types of requisitioned lands could be acquired. In this very con- 
nection he emphasised that the scheme of s. 8 regarding the method of determining 
compensation was peculiar and special. The arbitration was for fixation of com- 
pensation by a person qualified for appointment as a Judge of the High Court. 
The compensation payable under sub-s. (3) of s. 8 was “the price which the requi- 
sitioned property would have fetched in the open market, if it had...been sold 
on the date of acquisition”. The scheme provided for an appeal to the High 
Court from the decision of the arbitrator and bars jurisdiction of civil Courts under 
s. 19. The scheme of acquisition under s. 7 and the scheme for determining com- 
pensation and the procedure prescribed in that connection was so specific arid 
special as indicated that by the special law created for acquisition by the Act of 
1952 as regards the type of requisitioned properties which could be acquired under 
the 1952 Aot the scheme of 1894 Act was entirely forbidden. 

Now in this connection there is no dispute between the parties about the law 
pronounced in the authorities relied upon by the learned Additional Solicitor 
General as also in Craies book on statute law. Thus there is no dispute about the 
principle laid down by their Lordships of the Privy Counoil in the case of Nazir 
Ahmad v. The King-Emperor that “...where a power is given to do a certain thing 
in a certain way the thing must be done in that way or not at all”. Other methods 
are necessarily forbidden. There is no dispute on the principle that the special 
law dealing with a particular matter excludes the general law previously enacted 


t 
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and dealing with the same matter. This principle was followed by the Supreme 
Court in the case of Kedar Lal v. Hari Lal, where in connection with the claim of 
the mortgagee to contribution under ss. 82 and 92 of the Transfer of Property Act 
and the contentions raised on the basis of the provisions in s. 48 of the Contract 
Act the Court observed (p. 50): 


“Section 48 is a provision of the Contract Act dealing with contracts generally. Section 
82 applies to mortgages. As the right to contribution here arises out of a mortgage, I am clear 
that &. 82 must exclude S. 48 because when there is a general law and a special law dealing with 
a particular matter, the special excludes the general.” , 


On the very same principle in the case of State ‘of Bihar v. Kameshwar Singh the 
Sapreme Court negatived the contention that because the principles of determina- 
tion of compensation were already fixed by the Land Acquisition Act which was 
an existing law of Parliament, the State Legislature could not enter in that field 
and legislate on the principles of payment of compensation. The observations 
in this case are not really directly relevant to the proposition argued by the learned 
counsel. In regard to these principles, strong reliance was placed on behalf of 
the original petitioner on the observations of the Supreme Court in the case of the 
N.I. Caterers Ltd. and the statement of law at page 191 in Maxwell on “The Inter- 
pretation of Statutes”, under the heading “Repeal by implication not favoured”. 
It is not convenient to reproduce all that is stated under that heading in Maxwell 
on the Interpretation of Statutes, because the Supreme Court’s observation on 
the subject in the case of the N. I. Caterers Ltd. is sufficient for the purposes of 
this case. The question before the Supreme Court in that case related to the vali- 
dity of the provisions in the Punjab Public Premises and Land (Eviction and Rent 
Recovery) Act, 1959. The argument on behalf of the aggrieved party before 
the Court was that the provisions in the above impugned Act for eviction from 
the publio premises afforded an alternative remedy for eviction of parties 


‘and the Government was entitled to pick and choose between such parties 


for their eviction from such premises. For that reason the relevant provisions 
were violative of art. 14 of the Constitution and invalid. The contentions made 
on behalf of the Government were same and similar as now raised before us by 
the learned Additional Solicitor General. One of the obvious contentions was that 
this was a special law relating to eviction of unauthorised occupants from public 
premises and had by implication repealed the existing law for eviction of parties 
in osse of occupants of public premises. The observations of the Supreme Court 
on the question of implied repeal of the previous statute ran as follows (p. 1584) : 


“,,.The rule of construction is that where a statute provides in express terms that its enactment 
will repeal an earlier Act by reason of its inconsistency with such earlier Act, the latter may be 
treated as repealed. Even where the later Act does not contain such express words, if ‘the co- 
existence of the two sets of provisions is destructive of the object with which the later Act was 
passed, the Court would treat the earlier provision as impliedly repealed. A later Act which 
confers anew right would repeal an earlier right if the fact of the two rights co-existing together 
produces inconvenience, for, in such a case it is legitimate to infer that the legislature did not 
intend such a consequence. If the two Acts are general enactments and the later of ihe two is 
couched in negative terms, the inference would be that the earlier one was impliedly repealed. 
Even if the later statute is in affirmative terms, it is often found to involve that negative which 
makes it fatal to the earlier enactment. ...But repeal by implication is not generally favoured 
by Courts. ...The well settled rule of construction is that when the Jater enactment is worded 
in affirmative terms without any negative it does not impliedly repeal the earlier law.” 


In connection with these observations, for the Union of India it was submitted 
that though these observations are binding on this Court, the matter should be 
left open for further discussion and re-agitation before the Supreme Court on behalf 
of the respondents. It, however, was impossible for the learned counsel to advise 
us not to follow these observations of the Supreme Court as correct guidance for 
determining the questions raised by counsel. We will, therefore, proceed to exa- 
mine the relevant provisions of the present Act on the footing that repeal by impli- 
cation could not be generally favoured. 
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In this connection we will have to find out whether there was really any incon- 
sistency between the provisions of the present Act and the 1894 Act and also whe- 
ther there were any express words in the present Act which indicated that the co- 
existence of the two schemes for payment of compensation in accordance with 
these two Acts was impossible at law and that the co-existence of the two schemes 
would destroy the purpose and object of the law. We will also have to consider 
if at all the present Aot created any new right which had the effect of repealing 
the rights under the 1894 Act, and whether the co-existence of the rights in the two 
Acts produced inconvenience. We will have also to find out if the present Act 
was couched in negative terms and therefore we were called upon to infer that the 
earlier Act was impliedly repealed. We will in this connection have to ascertain 
if the present Aot really is a special law which has the effect of completely repealing 
the powers of the Government to acquire lands under the present Act and the 
1894 Act. 


Now it appears to us that in this connection the continued emphasis given by 
the learned counsel to the scheme in ss. 8, 11 and 19 of the present Act was not 
justified. The scheme relates only to the principles and methods of determining 
compensation and the procedural provisions in these sections have not the effect 
of creating a special law so as to impliedly repeal similar provisions in the 1894 
Act. In this very connection, however, it requires to be recorded that at the 
hearing in the trial Court it was conceded, as recorded by the learned Judge (page 
95 of the Paper Book), that 


“out of the two sets of machinery and procedure for acquiring property by the State, the machi- 
nery and procedure prescribed by the Act of 1952 is certainly prejudicial to the owner of the pro- 
perty than the machinery aud procedure prescribed by the Act of 1894. ...the provisions of the 
Act of 1952 do not contain any criteria or guidelines or policy to indicate to the authority 
concerned as to when it should proceed under the provisions of the said Act and when it should 
proceed under the Act of 1894.” 


Now, it is true that the scheme in s. 7, sub-s. (3), clearly provides that an order 
for acquisition of the properties requisitioned under the Aot can only be made in 
the circumstances mentioned in clauses (a) and (b) of sub-s. (3). We have already 
reproduced the said clauses and the effect thereof may be stated as follows: 


Though sub-s. (1) provides for and enables acquisition of requisitioned property 
under the Act for a publio purpose, generally this power is directed to be exercised 
only in cases of two types of requisitioned properties, viz., (1) where works are 
constructed and are required to be acquired and (2) where the cost of restoring 
the property to its original condition is excessive. The question is whether the 
above scheme contained in s. 7 can at all be called a special statute to obliterate 
and repeal completely the powers available to Government under the 1894 Act 
to acquire all sorts of properties of any kind for a public purpose. The question 
resolves itself into the following: ‘“‘Is it permissible to hold that these two types 
of requisitioned properties which can be now acquired under the Act of 1952 can- 
not be acquired at all for public purpose under the Act of 1894?” This is again 
merely on the ground that by implication the scheme for acquiring property for 
publio purpose under the 1894 Act is completely repealed by the Act of 1052 in 
respect of these two types of requisitioned properties. The proposition has ap- 
peared to us, prima facie. unsustainable. The Legislature was not contemplating 
repeal of the 1894 Act when it was making an enabling provision for acquisition 
of these two types of requisitioned properties under s. 7 (1).of the present Act for 
many other reasons than those contained in ols. (a) and (b) of sub-s. (3) of s. 7 as 
properties already requisitioned may be needed for public purpose. There is 
nothing in the language of the relevant provisions of the Act of 1952 which makes 
acquisition of the properties requisitioned under this Act or under the 1894 Act 
illegal and prohibited either expressly or impliedly. The provisions of the two 
Acts are consistent with each other and can be accordingly enforced at the same 
time. The co-existence of the provisions in the two Acts and the continued appli- 
cation of the provisions in the 1894 Act to the lands requisitioned under the present 
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Act is not destructive of the provisions in sub-s. (3) of s. 7 as submitted on behalf 
of the Union of India. The language of s. 7 is in affirmative terms and accordingly 
it does not indicate that the Legislature had the intention to repeal the scheme of 
acquisition of the very same lands and properties under the 1894 Act. Applying 
the relevant tests laid down by the Supreme Court in the case of the N. I. Caterers 
Lid., we find it impossible to accept the contentions advanced by Mr. Nariman 
in support of the validity of the provisions of s. 7. 


In this connection we do not find it necessary to repeat in the present judgment 
the relevant observations made by the learned single Judge pointing out that 
the scheme of the present Act is not in substitution of the scheme for acquisition 
under the 1894 Act. The two schemes for acquisition as contained in the two 
Acts enable the concerned authorities to pick and choose lands for acquisition under 
the present Act as well as under the prior Act in such manner as they think fit. 
This also exhibits further discrimination for acquiring even the requisitioned lands 
under the scheme of the present Act as well as under the scheme of the 1894 Aot. 
. This matter is in detail elaborated by the learned single Judge and does not 
require to be elaborated in this judgment.. 


In the result, the appeal fails and is dismissed with costs. 


Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Kantawala and Mr. Justice Kania. 
AJIT INVESTMENT COMPANY (P.) LTD. v. K. G. MALVADKAR*. 


Registration Act (XVI of 1908), Secs. 34, 35, 17, 77, 24-Wealth Taw Act (27 of 1967), Sec. 34f— 
Income-taz Act (43 of 1961), Sec. 230A—-Maharashira Regisiration Rules, 1961, Rule 
44—Ambit of inquiry by Registering Officer under ss. 34 & 35 of Registration Act—Document 
specified in 8. 34 of Wealth Taz Act and s. 230 of Income-tazm Act executed by several persons 
some of whom only produce taw clearance certificates—-Whether Registering Officer can decline 
to register such document. 


Under ss. 84 and 85 of the Registration Act, 1908, the Registering Officer is primarily con- 
cerned with the question of the identity of the person executing the document and the 
fact of an admission regarding execution thereof by him and with his legal capacity to do 
so. Nootherand further inquiry is contemplated by and on behalf of the Registering Officer 
under the Act. However when a Registering Officer has to consider the applicability of 
the provisions of xr. 84 of the Wealth-Tax Act, 1957, or s. 280A ofthe Income-tax Act, 
1961, his inquiry is not so restricted as it normally would be under the provisions of the 
Registration Act. Under these two latter sections the Registering Officer is not entitled 
to confine his attention to mere provisions of the document itself and to ignore all the relevant 
surrounding circumstances. 


Ramaswamy Ayyar v. Thirupathi Naik, Guruvayya v. Venkatarathnam* and D. D. Seal 
v. R. L. Phumra’, referred to, 


If a document of a nature specified in s. 84 of the Wealth Tax Act, 1957 or s. 280A of the 
Income-tax Act, 1961, is executed by more than one person and if some of the persons 
produce tax clearance certificates and admit execution thereof, then it is not open to the 
registering officer to decline to register the document qua such persons simply on the ground 
that the otner executants to the document have failed to produce such clearance certificates. 


“Decided, June 29/30, 1972. Special effect from April 1, 1965. 
Civil Application No. 1957 of 1971. 1 (1908) L L. R. 27 Mad. 48. 
{This section was repealed by s. 29 of the 2 (1924) I. L. R. 47 Mad. 888. 
Wealth Tax (Amendment) Act, 1964, with 8 [1970] A. L B.S. C. 659, 
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The question of registration qua such latter executants can be kept'pending till they pro- 
‚duce tax clearance certificates as required by the two sections, 


Budhan Singh v, Babi Bua‘ and Mohammed Ewaz v. Birj Lall referred to. 
Tux facts are stated in the judgment. y 


Anil Divan and V.O. Kotwal, instructed by Amarchand & Mangaldas & 
Hiralal Shroff & Co., for the petitioners. 
T. R. Andhyarujina, instructed by Little & Oo., for the respondents. 


KANTAWALA J. The petitioners herein have filed this petition under arts. 226 
and 227 of the Constitution praying for a writ of mandamus against respondent 
No. 1 directing him to register under the provisions of the Indian Registration 
Act the Indenture of Contributory First Legal Mortgage dated August 10, 1964, 
copy whereof is at exh. B to the petition, and to endorse thereon the certificate 
of registration as required by the said Act. It is alternatively prayed that a writ , 
of mandamus be issued directing respondent No. 1 to register the said mortgage , 
deed gua the mortgagor and to keep the registration of the said deed pending, until 
the tax clearance certificate is obtained by the confirming parties to the said mort- 
gage deed viz. Ramabai Tricumji Mirani and Chandrakant Tricumji Mirani. One 
Trioumji Mirani, since deceased, was at all material times the owner of an im- 
moveable property known as ‘Mirani Nagar’, situate at Mulund, Bombay. On 
or about June 19, 1956, Tricumji Mirani created an equitable mortgage on the 
said property in favour of Ishwarlal Mangaldas to seoure repayment of a loan ad- 
vanced by him and interest thereon. On October 14, 1960, Tricumji Mirani created 
a second mortgage on the said immoveable property in favour of the Canara Indus- 
trial Banking Syndicate Ltd. (known after nationalisation as ‘Syndicate Bank”) 
to secure repayment of a loan of Rs. 2,25,000 and interest thereon. On June 80, 
1961, Tricumji Mirani executed a further deed in favour of the Syndicate Bank to 
seoure repayment of a sum of Rs. 82,000 and interest thereon. By a third deed 
of mortgage dated July 8, 1961, Tricumji Mirani executed a mortgage in favour 
of petitioner No. 2 to secure repayment of a sum of Rs. 2,00, 000 and interest thereon 
as therein provided. On December 5, 1961, Trioumji Mirani executed a fourth 
mortgage in respeot of the said immoveable property in favour of his wife and son, 
viz. Ramabai Tricumji and Chandrakant Tricumji to secure repayment of a 
sum of Rs. 1,70,000. On August 10, 1964, several documents were executed in 
relation to the said immoveable property. On that day said Ishwarlal Mangaldas 
exeouted a deed of release in consideration of receipt of a certain amount. On 
the same day the Syndicate Bank also executed a deed of reconveyance reconveying 
the said property to Tricumji Mirani in consideration of receipt of a certain amount. 
Besides the above documents two more documents were executed on the same day. 
Ramabai Tricumji and Chandrakant Tricumji, the fourth mortgagees, executed 
on that day a deed of modification and postponement of security whereby they 
postponed their rights in respect of the said property in favour of the petitioners. 
The said deed of modification and postponement of security is duly registered 
under the Registration Act. On the same day an indenture of contributory first 
legal mortgage was executed by Tricumji Mirani as mortgagor of the first part, 
by Ramabai Tricumji and Chandrakant Tricumji as confirming parties, of the 
second part and by petitioner No. 1 as the first contributory mortgagee, and by 
the Indian Bank Ltd. as the second contributory mortgagee of the third part. 
By the said deed Tricumji Mirani mortgaged the property therein mentioned 
to the petitioners to secure repayment of the sum of Rs. 8,20,000 and interest 
thereon as therein provided. The said indenture of contributory first legal mort- 
gage in favour of the petitioners was lodged for registration on August 14, 1960. 
Tricumji Mirani during his lifetime produced a tax clearance certificate before the 
Registering authority. However, no such tax clearance certificate was produced 


4 [1970] A. T. R. S.C. 1880. 6 (1877) L.R.4 LA. 166. 
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by the confirming ' parties Ramabai Tricumji and Chandrakant Tricumji. Res- 
pondent No. 1 has declined to register this indenture of contributory first legal 
mortgage in favour of the petitioners by reason of the failure on the part of the 
confirming parties to produce a tax clearance certificate. On April 22, 1971, the 
petitioners filed a petition for a writ of mandamus against respondent No. 1, who 
is the Sub-Registrar, Bombay Suburban Division, Bandra, and others for the 
reliefs above set out. 

Mr. Divan on behalf of the petitioners contended that it is clearly incumbent 
upon respondent No. 1 to register the indenture of contributory first legal mortgage 
dated August 10, 1964, exh. B, in favour of the petitioners. He submitted that 
so far as said Tricumji Mirani is concerned a tax olearance certificate is produced, 
while so far as the confirming parties are concerned the said indenture does not 
purport to transfer, assign, limit or extinguish their right, title or interest to or 
in the said property referred to in the document; that respondent No. 1 erroneously 
insisted upon a tax clearance certificate being produced so far as the confirming 
parties are concerned. It was also urged by him that in determining whether the 
indenture of contributory first legal mortgage purports to transfer, assign, limit 
or extinguish any right, title or interest of any of the confirming parties, the Sub- 
Registrar need not confine his attention merely to the said indentute, but it is 
incumbent upon him to look to all the surrounding circumstances. His submission 
was that so far as the confirming parties are concerned it was by the deed of modifi- 
cation and postponement of security executed on the same day that their rights 
as the fourth mortgagees were postponed to the rights of the petitioners under the 
said indenture of contributory first legal mortgage. Secondly, it is contended in 
the alternative that so far as the said indenture of contributory first legal mortgage 
is concerned, it is incumbent upon respondent No. 1 to register the said indenture 
so far as the mortgagor said Trioumji Mirani is concerned as tax clearance certi- 
ficate is produced by him and the question of registration of the said indenture 
in relation to the confirming parties ought to be kept pending until the tax clear- 
ance certificate was obtained on their behalf. Mr. Andhyarujina on the other 
hand, on behalf of the respondents, contended that having regard to the scheme 
and provisions of s. 84 of the Wealth Tax Act, 1957, and the provisions of s. 280A 
of the Income-tax Act, 1961, the Sub-Registrar while considering the question of 
registration of a document is not entitled to look into the surrounding circum- 
stances but is bound to apply his mind only to the contents of the document lodged 
for registration; that in any event the indenture of contributory first legal mortgage 
purported to transfer, assign, limit or extinguish the right, title and interest of the 
confirming parties in the mortgage property valued at more than Rs. 1 lac and 
unless a tax clearance certificate, as provided in s. 84 of the Wealth Tax Act, 1957, 
or s. 280A of the Income-tax Aot, 1961, was produced it was not permissible to 
the registering officer to register the said indenture. : 

To determine the questions arising in this petition, it is necessary to consider 
the scheme and provisions of several sections of the Registration Act, 1908, and 
the provisions of s. 84 of the Wealth Tax Act, 1957, and s. 280A of the Income-tax 
Act, 1961. 

Section 17 of the Registration Act enumerates documents of which registratiou 
is compulsory. Section 18 thereof enumerates documents of which registration 
is optional. Section 24 prescribes the time within which a document executed 
by several persons at different times ought to be presented for registration and 
re-registration. The scope of inquiry to be conducted before registration by the 
registering officer is prescribed in ss. 84 and 85 thereof. Section 84 inter alia 
provides that no document shal] be registered unless the persons executing such 
document, or their representatives, assigns or agents appear before the registering 
officer within the time allowed for presentation. Such appearance may be simul- 
taneous or at different times. Sub-section (3) thereof provides that the registering 
officer shall thereupon (a) enquire whether or not such document was executed 
by the person by whom it purports to have been executed; (b) satisfy himself as 
to the identity of the persons appearing before him and alleging that they have 
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executed the document; and (o) in the case of any person appearing as a representa- 
tive; assign or agent, satisfy himself of the right of such person to so appear. 
Section 85 énter alia provides as to what the registering officer should do when any 
person who has executed a dooument, denies execution or appears to be a minor 
or an idiot or a lunatic. Sub-seotion (3) thereof provides : 


‘“a) Ifany person by whom the document purports to be executed denies its execution, or 

(b) if any such person appears tò the registering officer to be a minor, and idiot or a 
lunatic, or : 

(c) if any person by whom the document purports to be executed is dead, and his repre- 
sentative or assign denies its execution, 
the registering officer shall refuse to register the document as to the person so denying, 
appearing or dead :” 


Section 71 of the Aot provides for recording of reasons for refusal to register. 
Section 72 provides for au appeal to the Registrar from the orders of the Sub-Regis- 
trar refusing registration. Section 76 provides for order of refusal by Registrar. 
Sertion 77 provides for institution of a suit in case of order of refusal by Registrar. 

Rule 44 of the Maharashtra Registration Rules, 1961, inter alia provides that 
before accepting any document for registration, a registering officer may not con- 
cern himself with its validity, but he shall verify various requirements which are 
presoribed in the said rules. The scheme of the provisions of the Registration Act 
is that when, a document is presented for registration, the registering officer has 
to consider whether or not such a document is executed by the person by whom it 
purports to have been executed and he has to satisfy himself as to the identity of 
the persons appearing before him and alleging that they have executed the docu- 
ment and as to their legal capacity to do so. Under s. 85 (8), as aforesaid, the 
registering officer has to refuse registration of a document as to the persons who 
deny execution thereof, as to the person who appears to him to bo a minor or an 
idiot or to be a lunatic or as to a person who is dead if his representative or assign 
denies execution by him. No other and further inquiry is contemplated by and 
on behalf of the registering officer. 

Restrictions upon a power of a registering officer to register a document trans- 
ferring an immoveable property in certain cases were imposed by s.84 of tho Wealth 
Tax Act, 1957. The section is as under: 


“Where any document required to be registered under the provisions of clause (a), clause 
(b), clause (c) or clause (e) of sub-section (2) of section 17 of the Indian Registration Act, 1908, 
purports to transfer, assign, limit or extinguish the right, title or interest of any person to or in 
any property other than agricultural land valued at more than one lakh of rupees, no registering 
officer appointed under that Act shall register any such document, unless the Wenlth-tax Officer 
certifies that— 

(a) such person has either paid or made satisfactory provision for the payment of all 
existing Habilities under this Act, or 

(b) the registration of the document will not prejudicially affect the recovery of any exist- 
ing liability under this Act.” 


By this section a bau is put upon the powor of a registering officer to register a 
document unless & certificate is produced from the Wealth Tax Officer as thereiu 
provided, if the three conditions therein prescribed are fulfilled. The first condi- 
tion is that the document presented for registration must be required to be regis- 
tered under the provisions of cl. (a) or cl. (b) or cl. (c) or cl. (e) of sub-s. (1) of s. 17 
of the Registration Act. The second condition is that the document must purport 
to transfer, assign, limit or extinguish the right, title or interest of any person to 
or in any property other than agricultural land. The third condition is that the 
value of such right, title or interest of the person should be more than Rs. 1 lac. 
Section 84 of the Wealth Tax Act, 1957, was repealed by s. 29 of the Wealth Tax 
(Amendment) Act, 1964 (Act No. 46 of 1964) with effect from April 1, 1965. 

By the Direct Taxes Amendment Act, 1964, s. 280A was introduced in the 
Income-tax Act, 1961, and it came into force on October 6, 1964. Its provisions 
are as under: 
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““980-A. Restrictions on regtsiration of transfers of immovable property in certain cases.— 
(I) Notwithstanding anything contained in any other law for the time being in force, where 
any document required to be registered under the provisions of clause (a) to clause (e) of sub- 
section (7) of section 17 of the Indian Registration Act, 1908 (16 of 1908), purports to transfer, 
assign, limit or extinguish the right, title or interest of any person to or in any property (other 
than agricultural land) valued at more than fifty thousand rupees, no Registering Officer app- 
ointed under that Act shall register any such document, unless the Income-tax Officer certifies 
that— 

(a) such person has either paid or made satisfactory provision for payment of all existing 
liabilities under this Act, the Excess Profits Tax Act, 1940 (15 of 1940), the Business Profits 
Tax Act, 1947 (21 of 1947), the Indian Income-tax Act, 1922 (11 of 1922), the Wealth-tax 
Act, 1957 (27 of 1957), the Hxpenditure-tax Act, 1957(29 of 1957), and the Gift-tax Act, 1958 
(18 of 1958) or 

(b) the registration of the document will not prefjudicially affect the recovery of any 
existing liability under any of the aforesaid Acts. 

(2) The application for the certificate required under sub-section (7) shall be made by the 
person referred to in that sub-section and shall be in such form and shall contain such particulars 
as may be prescribed,” 


By this section also a ban is imposed upon the power of a registering officer to 
register a document unless a tax clearance certificate as provided in this section 
is produced from the Income-tax Officer, and if the three conditions therein laid 
down are fulfilled. The first condition is that the document should be required 
to be registered under the provisions of cls. (a) to (e) of sub-s. (1) of s. 17 of the 
Registration Act. The second condition is that the document purports to transfer, 
assign, limit or extinguish the right, title or interest of any person to or in any 
property other than agricultural land. The third condition is that the valuation 
of such right, title or interest should be more than Rs. 50,000. This section starts 
with a non-obstante clause and its provisions over-ride the provisions of every 
other law. 


The ambit of inquiry under ss. 34 and 85 of the Registration Act is not the same 
as that either under s. 84 of the Wealth-tax Aot or under s. 280A of the Income- 
tax Act. Under ss. 84 and 85 of the Registration Aot, the registering officer is 
primarily concerned with the question of the identity of the person executing the 
document and the fact of an admission regarding execution thereof by him and 
with their legal capacity to do so. As pointed out in Ramaswamy Ayyar v. Thi- 
rupaths Ni aiki “the oriterion for purposesof registration is what is expressed on the 
face of the document, not what incidents may be annexed by custom to a grant of 
the kind.” Even in a suit instituted under s. 77 of thè Registration Act the ambit 
of inquiry is more or less the same. 


In Guruvayya v. Venkatarathnam®, the Court has laid down as to what is the 
ambit of the duty of the Court under that section. 


“The duty of a Registrar to whom a document which appears to have been tampered with 
after execution js presented for registration by the claimant, is to ascertain whether it is actually 
in the state in which it was executed by the parties and not to go into a roving inquiry whether 
the document tendered represents the substance of the agreement betweer the parties; and the 
duty of the Court in which a sult is filed under section 77 of the Registration Act to have it re- 
gistered after refusal by Registrar is exactly the same.” 


However, when a registering officer has to consider the applicability of the 
provisions of s. 84 of the Wealth-tax Act or s. 280A of the Income-tax Act, his 
inquiry is not so restricted as it normally would be under the provisions of the 
Registration Act. By these sections, as said earlier, a fetter is imposed upon the 
power of a registering officer to register a document unless a tax clearance certifi- 
cate, as therein provided, is produced provided the conditions precedent laid down 
in the said sections are attracted and are fulfilled. In both these sections the first 
condition precedent is that the document presented for registration is required to 


1 (1908) I. L. R. 27 Mad. 43. 2 (1924) L L. R. 47 Mad. 888, 
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be registered under the provisions of certain clauses of sub-s. (1) of s. 17. In view 
of this condition, the registering officer has to decide for himself whether the docu- 
ment presented for registration is required to be registered under the said several 
clauses of s. 17 (1) of the Registration Act. There is nothing in the language of 
either of these sections to indicate that the registering officer must confine his 
attention to the terms of the document itself and to nothing else. A somewhat 
similar issue also arises for consideration by a Court when an objection is taken 
as to admissibility of a document under s. 49 of the Registration Act on the ground 
that the document is not registered under the said Act though required to be 
registered. Section 49 inter alia provides—no document required by s. 17 or by 
any provision of the Transfer of Property Act, 1882, to be registered shall be received 
as evidence of any transaction affecting such property unless it has been regi- 
stered. It is well settled that while considering the validity of such an objection 
the Court has not merely to look at the document itself but to all the relevant 
surrounding ciroumstances. In D. D. Seal v. R. L. Phumra’, the question to be 
considered by the Supreme Court was whether the parties intended to create a 
charge by execution of the dooument in question or was it merely a record of 
the transaction which had already been concluded and under which rights and 
liabilities had already been created. While deciding that question the Supreme 
Court did not restrict its attention to the language of the dooument itself but took 
into account all the relevant surrounding circumstances and took the view that 
the letter on its true interpretation and in the surrounding circumstances merely 
recorded a past transaction and did not intend to create any mortgage. So far 
as this condition is concerned, the language of s. 49 of the Registration Act and 
that of s. 84 of the Wealth-tax Act and s. 280A of the Income-tax Act is more or 
less similar. Under s. 49 of the Registration Act the deciding authority is the 
Court, while under the said ss. 84 and 280A the deciding authority is the registering 
officer. Upon a true construction of the provisions of the said s. 84 and s. 280A 
the registering officer is not entitled to confine his attention to mere provisions of 
the document itself and to ignore all the relevant surrounding circumstances. 

The question then to be considered is, even if the surrounding circumstances 
are taken into account, does the indenture of contributory first legal mortgage 
executed on August 10, 1964, purport to transfer, assign, limit or extinguish right, 
title or interest of any person to or in any property other than agricultural land, 
as provided in the said ss. 84 and 280A. Strong reliance was placed by Mr. Diwan, 
on behalf of the petitioners, upon the deed of modification and postponement of 
security executed by the confirming parties on that very day prior to the execution 
of the indenture of contributory first legal mortgage in favour of the petitioners. 
The said deed of modification and postponement of security is registered under the 
Registration Act. The said Deed of Modification and postponement of security 
inter alia provides that the fourth mortgagees (i.e. the confirming parties in the 
indenture of contributory first legal mortgage) agree that the fourth mortgage 
should be postponed to the indenture of contributory first legal mortgage of even 
date created in favour of the petitioners and Tricumji Mirani also agreed, declared 
and confirmed the postponement of security of the fourth mortgagees and 
priority being given to the mortgage) and security of the petitioners under the 
indenture of contributory first legal mortgage. If this dooument is otherwise 
valid in law and ndt open to any objection, undoubtedly the necessary conse- 
quence thereof will be that the rights, if any, of the confirming parties as the 
fourth mortgagees would be postponed to those of the petitioners under the 
indenture of contributory first legal mortgage. Thus, even though the seourity 
oreated in favour of the confirming parties was of an earlier date, by reason 
of this dooument they agreed to its postponement to the rights of the petitioners 
under the indenture of contributory first legal mortgage. However, even though 
such may be the effect of the deed of modifcation and postponement of 
security executed by the confirming parties, that does not necessarily lead to 
the conclusion that by the indenture of contributory first legal mortgage the 


8 [1970] A. LR. 8. C. 659. 
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confirming parties have not purported to transfer, assign, limit or extinguish 
the right, title or interest to or in the property, as contemplated by the said s. 84 
or s. 280A. What is the effect of the indenture of contributory first legal 
mortgage has to be determined upon the proper construction of its provisions. 
In the recital of the indenture of contributory first legal mortgage, it is inter alia 
stated that the mortgagor, i.e. Tricumji Mirani assured the mortgagees i.e. the 
petitioners that he would procure the confirming parties to agree to postpone 
the seourity of the fourth mortgagees under the indenture of fourth mortgage 
dated December 8, 1961, to the security created under present indenture of 
contributory first legal mortgage. There is a further specific recital to the effect 
that by the deed of modification postponing the fourth mortgage of even date 
and also executed immediately before these presents and made between the 
fourth mortgagees (being the confirming parties hereto) of the first part, the 
mortgagor of the second part and the mortgagees of the third part and to be lodged 
for registration hereafter at the office of the Sub-Registrar of Assurances, Bomtay, 
for the consideration mentioned therein and natural love and affection which the 
confirming parties (the wife and the son of the mortgagor) bear and have to the 
mortgagor, the fourth mortgagees (being the confirming parties hereto) have post- 
poned their security of the fourth mortgage in respect of the said lavd, heredita- 
ments and premises. Even in the operative part of the deed itself it is tnter alta 
stated that this indenture witnesseth that in consideration of the premises the 
confirming parties as the fourth mortgagees declare and confirm that they have 
(as witnessed and recorded in the said Deed of Modification and postponement of 
security of even date herewith and executed immediately before the execution of 
these presents) postponed their security of the said fourth mortgage under the 
said indenture of fourth mortgage dated December 5, 1961. If these were the only, 
provisions in the indenture of contributory first legal mortgage, one may be in a 
position to urge that these provisions constitute a mere record of a past transaction. 
Tho indenture of contributory first legal mortgage, however, does not end there. 
Subsequently it clearly provides that this indenture withnesseth that in fyrther 
pursuance of the said agreement and for the consideration aforesaid they the con- 
firming parties being the fourth mortgagees do and each of them doth hereby re- 
lease, reconvey, reassure and confirm unto the mortgagees...a]] and singular thesaid 
pieces or parcel of land or ground...to have and to hold the said lands, heredita- 
ments and premises hereby granted, conveyed, confirmed and assured or intended 
or expressed so to be unto and to the use of the mortgagee freed and absolutely 
discharged for ever of and from the principal sum and interest and costs, cbarges, 
expenses and other amounts due and owing by the mortgagor to the confirming 
parties as such fourth mortgagees under the said indenture of fourth mortgage 
dated Dscember 5, 1961, postponed as aforesaid under the said deed of modifica- 
tion and postponement of security hereinbefore recited and of and from all 
actions, claims and demands thereunder. If for any reason the deed of modifi- 
cation and postponement of security executed by the confirming parties is unable 
tc achieve the result for which it was intended it will be open to the petitioners as 
mortgagees to contend that in any event by reason of this provision if the docu- 
ment is duly registered, the rights of the confirming parties as fourth mortgagees 
are postponed to those of the petitioners under the indenture of contributory first 
legal mortgage. What s. 84 merely requires is that the document sbould purport 
to transfer, assign, limit or extinguish the right, title or interest of any person to 
or in any property as therein specified. Normally the word “purport”? connotes 
profess or is intended to seem. The operative part of the above referred to inden- 
ture of contributory first legal mortgage not merely purports to assign, limit, or 
extinguish tho right, but in fact operates to do the same. Thus even if surround- 
ing circumstances are taken into account by reason of the specific and express pro- 
vision of the indenture of contributory first legal mortgage the registering officer 
was entitled to contend that unless a tax clearance certificate, as contemplated by 
s. 84 of the Wealth-tax Act or s. 280A of the Income-tax Act, was produced by the 
confirming parties he was not under an obligation to register the indenture. The 
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registering officer was, therefore, right in taking the view that having regard to 
the language of the indenture of contributory first legal mortgage, provisions of 
the said s. 84 and s. 280A were attracted and unless a tax clearance certificate 
was obtained as therein provided, a restriction was put upon him not to register 
the document. 

Lastly, the question to be considered is whether under the provisions of the said 
s. 84 or 8. 280A, partial registration of a document gua some of the parties execut- 
ing it is possible if they produced a tax clearance certificate as therein provided 
even though the other parties executing the same fail to produce such a certificate. 
In other words, does the said s. 84 or s. 280A permit the registering officer to refuse 
registration of the document in toto if some of the executants thereto produce 
such tax clearance certificates while the others fail to do so? To put it differently, 
is partial registration of a document gua some of the executants permissible under 
the said s. 84 or s. 280A? The effect of the provisions of both ss. 84 and 280A 
is more or less similar. They provide where the conditions therein Jaid down aro 
fulfilled “no registering officer appointed under that Aot shall register any such 
document,” unless a tax clearance certificate as therein provided is produced. 
The argument of Mr. Andhyarujina on behalf of the respondents is that the provi- 
sions of the said ss. 84 and 280A are merely supplementary to the functions of a 
registering officer under the provision of the Registering Act; that their duties are 
not enlarged by any of these provisions; that the registering officer has only to see 
the tenor of the document and not the surrounding circumstances; that a total and 
complete ban is imposed on his power to register the document even if only one 
of the several executants thereto fails to produce such a tax clearance certificate. 

Having regard to the well settled canon of construction of statutes such an 
argument cannot be accepted. In determining either the general object of the 
Legislature, or the meaning of its language in any particular passage, it is obvious 
that the intention which appears to be most in accord with convenience, reason, 
justice and legal principles should, in all cases of doubtful significance, be presumed 
to be the true one. An intention to produce an unreasonable result is not to be 
imputed to a statute if there is some other construction available. Where to 
apply words literally would “‘defeat the obvious intention of the legislation and 
produce a wholly unreasonable result’? we must ‘‘do some violence to the words” 
and so achieve that obvious intention and produce a rational construction. The 
question of inconvenience or unreasonableness must be looked at in the light of 
the state of affairs at the date of the passing of the statute, not in the light of sub- 
sequent events. (See Maxwell on the Interpretation of Statutes, 12th edn., at 
p. 199). 

That such is a proper canon of construction is reaffirmed by the Supreme Court 
in Budhan Singh v. Babi Bux‘. The law was thus enunciated by the Supreme 
Court (p. 1888) : 

‘*,. it ia proper to assume that the law-makers who arc the representatives of the people 
enact laws which the society considers as honest, fair and equitable. The object of every legis- 
lation is to advance public welfare. In other words, as observed by Crawford in his book on 
Statutory Constructions that the entire legislative process is influenced by considerations of 
justice and reason. Justice and reason constitute the great general legislative intent in every 
piece of legislation. Consequently, where the suggested construction operates harshly, ridi- 
culously or in any other manner contrary to prevailing conceptions of justice and reagon, in most 
instances, it would seem that the apparent or suggested meaning of the statute was not the one 
intended by the law-makers. In the absence of some othe: indication that the harsh or ridiculous 
effect was actually intended by the Legislature, there is little reason te believe that it represcnts 
the legiblative intent,” 


A somewhat similar question arose for consideration before their Lordships 
of the Privy Council in Mohammed Ewaz v. Birj Lall5. In that case their Lordships 
had occasion to construe the provisions of s. 85 of earlier Registration Act of 1871. 
Seotion 85 inter alia provided : - 


4 [1970]A. I. R. S. C. 1880. 5 (1877) L.R.4 I.A. 166. 
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\ “If all or any of the persons by whom the document purports to be executed deny its exe- 
cution, 
or if any such person "appears to be a minor, an idiot, or a lunatic, 
or if any pérgon by whom the document purports to be executed is dead, and his represen- 
tative or assign denies its execution, 
the registering officer shall refuse to register the document.” 


In the opinion of their Lordships 


“These words, taken literally, undovbtedly seem to require the registering officer to refuse 
to register a deed which purports to be executed by several persone if any one of those persons 
deny the execution. Such a construction, however, would cause great difficulty and injustice, 
which it cannot be supposed the Legislature conteniplated, and would be inconsistent with the 
language and tenor of the rest of the Act; their Lordships, therefore, think the words should be 
read distributively, and be construed to mean that the registering officer shall refuse to register 
the document quoad the persons who deny the execution of the deed, and quoad any person who 
appears to be a minor, an idiot, or a lunatic. There appears to be. no reason for extending the 
clause further than this, so as to destroy the operation of the deed as regards those who admit 
the execution, and who are under no disability, which would be the practical effect of a refueal 
to register at all.” (p. 172) 


Such a canon of construction of the provisions of s. 85 was accepted by the Legis- 
lature when the Registration Act, 1908, was enacted and in the provisions of s. 85 
(3) thereof the registering officer is directed to refuse to register the document as 
to the person so denying, appearing or dead. 


The provisions of the said ss. 84 and 280A cannot be interpreted in an isolated 
manner. Even though they are enacted in a taxing statute they are germane to 
the law relating to registration of documents. The provisions have to be con- 
strued in consonance with scheme, objects and provisions of the Registration Aot. 
There is enough indication in the provisions of the Registration Act, 1908, to sug- 
gest that it is possible for the registering officer to register a document qua some of 
the executants, though it may not be registered qua the rest. For illustration, 
reference may be made to s. 24 of the Act. Under that section where there are 
several persons executing a document at different times, such a document may 
be presented for registration and ‘re-registration within four months from the date 
of each execution. Under these provisions if the executants who earlier executed 
the document produce a tax clearance certificate, as contemplated by the said s. 84 
or 8. 280A qua such executants it may be registered, but if the executants who 
executed the document at a later stage do not produce tax clearance certificates 
it cannot be registered gua them. If regard be had to the provisions of s. 85 (3) 
of the Registration Act, it is amply clear that the Legislature never intended 
refusal to register a document in toto simply because some of the executants 
thereto may not produce the tax clearance certificate, as provided by s. 84 or 8. 
280A. Under s. 85 (3) when execution of a document is denied by some or when 
the party executing it appears to be a minor, an idiot or a lunatic, or in case of an 
exeoutant who is dead and his representative or assign denies the execution, the 
registering officer has to refuse to register the document as to the person so denying, 
appearing or dead. Ina case where the provisions of s. 35 (3) are otherwise 
attracted and if Mr. Andhyarujina’s contention be accepted the registering officer 
ought to refuse to register the document in toto simply because the persons speci- 
fied in this section failed to produce a tax clearance certificate. It is unnecessary 
to multiply instances, but itis quite clear that the construction canvassed by 
Mr. Andhyarujina, on behalf of the respondents, was never contemplated by the 
Legislature and is contrary to convenience, reason, justice and legal principles. 
In our opinion, if a document of a nature specified in the said s. 84 or s. 280A is 
executed by more than one person and if some of the persons produce tax clear- 
ance certificates and admit execution thereof, then it is not open to the registering 
officer to decline to register the document gua such persons simply on the ground 
that the other executants to the document have failed to produce such tax clear- 
ance certificates. In our opinion, both s. 84 and s. 280A permit a registering 
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officer to register a document qua such of the executants who produce tax 
clearance certificates, as therein provided, and the question of registration qua 
the other executants can be kept pending till they produce such tax clearance 
certificates, as therein required. 


In the result the petition is partly allowed and the rule is made absolute as 
under :— 


The Writ of Mandamus is issued against respondent No. 1, the Sub-Registrar, 
Bombay Suburban Division, Bandra, directing him to register the indenture of 
contributory first legal mortgage dated August 10, 1964 (which was lodged for 
registration before him on August 14, 1964) qua the mortgagor Tricumji Mirani 
and to endorse thereon a certificate of registration to that effect as required by 
the Registration Act. Respondent No. 1, the Sub-Registrar, Bombay Suburban 
Division, Bandra, is directed to keep the question of registration of the said docu- 
ment gua the confirming parties pending until they produce such tax clearance 
certificates as provided by s. 280A of the Income-tax Act, 1961. 


Mr. Kotwal on behalf of the petitioners does not press for costs. There will be 
no order as to costa. 


Petition partly allowed. 


Before Mr. Justice Kania. 


HIS HIGHNESS SHRIMANT SADASHIVRAO RAGHUNATHRAO 
GANDEKAR v. SHRIMANT RAJKUMAR ANANDRAO 
RAGHUNATHRAO GANDEKAR*, 


Civil Procedure Cade (Act V of 1908), O. IX, 1. 9— Whether O. IX, r. 9 applicable to applications 
for probate or Leiters of Administration. 


The provisions of O. IX, r. 9 of the Civil Procedure Code, 1908, donot apply to applications 
for probate or letters of Administration. Therefore, where an application for Letters of 
Administration is dismissed for default, it is open tothe applicant to file a fresh application 
for grant of Letters of Administration. 


Gorakh Ahir v. Jamuna Ahir, Ramani Debi v, Kumud Bandhu Mukerji,? Surjya Kumar 
v. Jayanarayan® and Ganshamdoss v. Saraswathi Bai, agreed with. 


Manohar Lal v, Rup Lal,’ dissented from. 


R. W. Adik, for the appellant. 
M. 8. Nargolkar, for the respondents. 


Kanta J. The appellant and the respondents are brothers and are the sons of 
Sir Raghunathrao Shankarrao Gandekar, the former Raja of Bhor. The appel- 
lant had filed an application in the District Court at Poona being Misc. Application 
No. 810 of 1968 for Letters of Administration to the estate of the said deceased 
Raja of Bhor. This application was dismissed for default on January 11, 1967. 
Thereafter, on Marok 25, 1967 the appellant filed another application being Mis- 
cellaneous Application No. 116 of 1967 in the same Court. By tbis application 
the appellant applied for Letters of Administration in respect of the property of 
the said Raja of Bhor mentioned in the Schedule annexed to the application, and 
in the alternative prayed that if the said application was held to be not maintain- 
able, theu the original application No. 810 of 1968 should be restored to the file 
and the delay in making the application for restoration should be condoned. This 


*Decided, September 21,1972. First Appeal 2 (1910) 12C. L. J. 185, s. €- 14C. W. N 
No. 216 of 1969, against the decision of M. K. 924. pet ` é 
Chhatre, Joint Civil Judge, Senior Division 8 [1926] A. L R.@al. 1057. 
at Poona, in Miscellaneous Application 4 [3925]A. I. R. Mad. 861. 
No. 285 of 1967. 5 [1938] A. L R-Lahore 712. >. 

1 [1948]A. I. R. Patna 281. ‘x tedy ʻa 
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application was transferred for hearing to the Court of the learned Civil Judge, 
Senior Division, Poona and renumbered as Miscellaneous Application No. 285 of 
1967. 


The learned Civil Judge held that this application, being a second apphestion 
for Letters of Administration, and the first application No. 810 of 1968 having 
been dismissed for default, was barred under the provisions of O. IX, r. 9 of the 
Civil Procedure Code, 1908. He further held that as far as the alternative prayer 
for restoration of the Miscellaneous Application No. 810 of 1968 was concerned, 
the same was liable to bo rejected as no satisfactory reason was shown by the 
appellant for default of appearance at the time when that application was 
dismissed and as the application for restoration was beyond time by thirty days. 
Tt is against this order that the appellant has come in appeal. 


The main contention of Mr. Adik, who appeared for the appellant, was that the 
learned Civil Judge was in error in holding that the provisions of O.IX, r. 9 of the 
Civil Procedure Code were applicable to an application for grant of Letters of Admi- 
nistration. It was his submission that even if such an application was dismissed 
for default without disposal on merits, it was always open to the appellant to file a 
fresh application for grant of Letters of Administration and the provisions of O. 
IX, r. 9, Civil Procedure Code had no application to such an application. Mr. 
Adik has drawn my attention to the decision of a Division Bench of the Patna 
High Court in Gorakh Ahir v. Jamuna Ahir}, in which it has been held that the 
provisions of O. IX, r.9, Civil Procedure Codé cannot be applied to the case of an 
application for grant of probate of a Will. The Division Bench of the Patna High 
Court in this decision has relied upon the decision in Ramani Debi v. Kumud Bandhu 
Mukerji," where it has been held that the dismissal for default of an application for 
probate does not amount in law to an adjudication upon the question of the genuine 
character and legal validity of the Will and such a dismissal cannot debar 
a second application for probate by an executor or by any other person, for instance, 
a legatee claiming an interest under the Will. In that case, the section under 
consideration was s. 108 of the Civil Procedure Code of 1882, the provisions of 
which are in pari materia with the provisions of O. IX, r. 9 of the Civil Procedure 
Code, 1908. As pointed out in that case, it has to be borue in mind that the pro- 
visions of the Code of Civil Procedure are applicable to probate proceedings only 
in so far as the circumstances of the case admit. The judgment in a probate pro- 
ceeding operates as a judgment in rem unlike a decision in an ordinary suit which 
operates inter parties. In my view, it would not be proper to apply the provisions 
of O. IX, r.9, Civil Procedure Code which are intended to apply to suits for enforce- 
ment of causes of action, to applications for probate or Letters of Administration. 
In Surjya Kumar v. Jayanarayan’, a Division Bench of the Caloutta High Court 
has taken the view that the dismissal of a prior application for probate without 
trial of the question of genuineness or validity of the Will is not a decision binding 
for all purposes and that O IX, r. 9, Civil Procedure Code does not apply to 
such oases. 


Mr. Nargolkar, who appeared for the respondents, has on the other hand, relied 
on the decision of a single Judge of the Lahore High Court in Manohar Lal v. Rup 
Lal‘ where it has been held that O. IX, r. 9, Civil Procedure Code applies to pro- 
bate proceedings and hence an appeal is competent from an order dismissing an 
application to set aside an order of dismissal for default of an application for 
probate. It is significant that Jai Lal J., who delivered this judgment, has ex- 
prossly stated as follows (p. 712): 


‘*,..It is not necessary for me to decide whether under the circumstances a fresh application 
for probate lies for that question is not involved in this case.” 
It is, of course, true, that if the provisions of O. IX, r. 9, Civil Procedure Code are 
applicable to the applications for probate and Letters of Administration, then a 


1 [1948] A. I. R. Patna 281. 8 poai A. L R. Cal. 1057. 
2 (1910) 12 C. L. J. 185, s. c. 14 C. W. N. 4 [1986] A. I. RaLahore 712. 
924. 
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fresh application would be barred. It appears to me, with respect, that the 
learned is udge has not taken into account-that in an application for probate there 
is no cause of action to be determined between the two parties as such. With 
respect to the learned Judge, I prefer the view which has been taken by the Cal- 
cutta and Patna High Courts and which has also been approved by the Madras 
High Court in Ganshamdoss v. Saraswathi Bat. 


The next contention, which was urged by Mr. Nargolkar, was that the applica- 
tion for Letters of Administration was not maintainable, becuse it was sought 
to be restricted to the assets shown in the Schedule to the application. It was his 
submission that such a restricted grant cannot be applied for. In my view, this 
is a contention, which can be conveniently disposed oF by the learned Civil Judge, 
Senior Division, when he considers the application for grant of Letters of Admi- 
nistration afresh. As Iam of the view that the appellant was entitled to file a fresh 
application for Letters of Administration as he ee in fact done and that the pro- 
visions of O. IX, r.9, Civil Procedure Code are not applicable to the application in 
question, the question of restoration of the original application or petition does 
not arise. 


In the result, the orders of the learned Civil Judge, Senior Division, Poona, dated 
April 20, 1968 will be set aside and the Miscellaneous Application No.285 of 1967 
is remanded to the Court of the Civil Judge, Senior Division, Poona, for disposal 
according to law. There will be no order as to costs. 

Order set aside. 


Before Mr. Justice B. N. Deshmukh and Mr. Justice P. S. Shah. 


SOMNATH DNYANOBA MAHAPURE v. TIPANNA RAMCHANDRA 
JANNU.* 


Civil Procedure Code (Act V of 1908), O. XXXL r. 165, 0.1 r. 8,0. XXX, O. VII r. 1—Plaint 
filed by neat friend of plaintiff who is of unsound mind but not so adjudged—Whether neces- 
sary for next friend to make separate application requesting Court to hold inquiry contemplated 
by r. 15 of O. XXXU—Procedure to be adopted by Court when such plaint filed. 

When a plaint is being examined by the Court for the purpose of admission and it contains 
a statement that the plaintiff is a person of unsound mind who is not so adjudged by a com- 
petent Court and a next friend is suing on his behalf, the Court must atonce hold an inquiry 
contemplated by O. XXXII, r. 15 of the Civil Procedure Code, 1908. It is the Court’s duty 
to do so and it is not necessary for the next friend to make a separate application for that 
purpose. 

The inquiry to be held under O. XXXTI, r. 15 of the Code should ordinarily include the 
calling of the plaintiff himself and questioning him in Court. If the Court entertains doubt 
about the mental capacity or the soundness of his mind, itis open to the Court to take further 
assistance in the form of medical examination and the evidence of the doctor under whose 
observations the plaintiff may be kept. The quantum and extent of inquiries must be 
left in each case to the circumstances prevailing. Such inquiry is an ew parte inquiry for 
the Court to give a finding and to admit the plaint and issue the process to the other side. 
This finding of the Court, however, does not bind the defendant who may after entering 
appearance point out to the Court that it has been misled into giving a wrong finding and 
the defendant was willing to prove that the plaintiff was a perosn who was capable of 
protecting his own interests. 

Govindayya v. Ramamurthi,? and Papi Reddi v. Rami Reddi,? dissented from. 

In re K. Narasimha Bhattachariar? and Mohammad Ibrahim v. Shaik Mohammad,’ 


referred to. 

5 [1925] A. I. R. Mad. 861. 284 of 1971. 

“Decided, October 20, 1972. First Appeal 1 [1941] A. I. R. Mad. 524. 
No. 250 of 1972, against the decision of N. D. 2 [1969] A. I. R.A. P. 362, 
Deshpande, IVth Joint Civil Judge, Senior 83 [1989] A. L R. Mad. 657. 
Division, Poona, in Special Civil Suit No. 4 F1949]A. L R. Mad. 292 


B.L.R.—12. 
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THe facts appear in the judgment. 


K. J. Abhyankar, for the appellant (plaintiff). 
Y. S. Chitale with N. B. Shetye, for the respondent (defendant). 


Desumuxa J. This is plaintiff's appeal. Plaintiff is described in the plaint 
a8 a major person aged 85 but of unsound mind, or a person incapable of taking 
care of his own affairs, and, therefore, sued through the next friend, his wife. For 
the purpose of this appeal, it is not necessary to refer to the contents of the plaint. 
Suffice it to note that there appears to be a decree ultimately passed by the 
High Court in First Appeal No. 479 of 1961 decided on July 25, 1969 arising 
out of Special Suit No. 108 of 1958 in the Court of the Civil Judge (S.D.), Poona, 
in favour of the defendant. Defendant is executing that deoree in Special Darkh- 
ast No. 90 of 1968 and the suit by the next friend on behalf of the plaintiff, who 
is described as a person of unsound mind, is for a declaration that the plaintiff has 
a right to remain in possession of the suit property and that the defendant is not 
entitled to execute the decree for specific performance obtained by him in the 
litigation mentioned above. 


While opposing the suit on the merits, the defendant in his written-statement 
also alleged that it was not true that the plaintiff was a person incapable of taking 
care of his own affairs. He, therefore, challenged the presentation of the plaint 
as improper. He also filed an independent application, exh. 29, containing the 
same allegation, viz., that the plaint was not properly presented and it should be 
struck off the file. 


The learned Civil Judge (§.D.), Poona, framed two preliminary issues and 
disposed of the suit on those issues. The first issue was whether the plaint has 
been properly presented by the plaintiff and the second was, what order. 


The learned Civil Judge referred to the provisions of O. XXXII,r. 15 of the Civil 
Procedure Code and also some case-law dealing with the same provisions. He 
relied upon some observations in the judgment of the Madras High Court in the 
case of Govindayyav.Ramamurthi1. According to the learned Judge’s view, the next 
friend of the plaintiff should have first applied and obtained finding of the Court 
under the provisions of XX XT, r. 15 that the plaintiff was in fact a person of un- 
sound mind and that the next friend should sue. Since that procedure'is not 
followed, the plaint is not properly presented and the suit is liable to be dismissed. 
Accordingly, he dismissed the suit with costs for want of proper presentation of 
the plaint. Being aggrieved by this order, the plaintiff has filed this appeal. 


It has been argued before us that the entire procedure followed by the learned 
trial Judge was erroneous and in spite of the application of the plaintift’s next 
friend to hold an inquiry about the unsoundness of mind of the plaintiff and the 
granting of his application in that behalf, the learned Judge suddenly turned 
round and heard the matter on preliminary issue with regard to the presentation 
of the plaint. Some cases also have been cited before us, more particulerly, from 
Madras aud Andhra Pradesh High Courts. Apart from the case law, we propose 
to examine the question of the procedure to be followed for admitting the plaint 
when a major person is described as a person of unsound mind and the next friend 
wants to prosecute the suit for and on his behalf. 


Before we do that, we may briefly note what the learned Judge has done. When 
the plaint was presented, which contains in the body of itin para. 10, a statement 
that the plaintiff is unable to take care of his own property, it has been straight 
admitted and summons has been issued to the defendant. The defendant filed 
his written-statement in which he disputed the right of the next friend to present 
the suit as the unsoundness of mind of the plaintiff was disputed. He also filed 
a separate application to hold an inquiry in that behalf and to reject the plaint 
as not properly presented. In the meanwhile, plaintiff has presented on January 
5, 1971 the documents along with the list, exh. 17, which contained amongst other 


1 [1941] A. I. R. Mad. 524. 
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things a certificate of a medical practitioner certifying the plaintiff to be suffering 
from a particular mental disease. By an application, exh. 22, dated January 19, 
1971, the learned counsel for the plaintiff stated that he proposes to give evidence 
in support of the unsoundness of mind of the plaintiff on such day as the Honour- 
able Court may fix in that behalf. The only order passed on this application is 
“Time granted”. The plaintitf filed another application, exh. 28, dated January 
25, 1971 by which he requested the Court to pass order on the application for issaing 
witness summons. Thatapplication was taken on board, and on the application, exh. 
24, the Court passed an order directing issue of summons. Exhibit. 25 is a summoas 
issued to Dr. Roshan Master of the Ruby Hall Nursing Home, Poona. It appears 
thateven before filing the written-statement, the defendant had applied by exh. 18 
on November 17, 1971, that the suit was not presented according to law, and that 
not only the interim injunction should be dissolved but the suit itself should be 
struck off the file. No orders, however, were passed except calling for the say 
of the other side. As the learned Judge passed orders granting plaintifi’s ap- 
plication for issue of summons to the medical practitioner, one gets the impression 
upto that stage of the proceedings that the learned Judge inteads to inquire about 
the unsoundness of the mind of the plaintiff which was being challenged by the 
defendant. However, long thereafter, on February 7, 1972, defendant gives a 
further application, exh. 29, and urges that the presentation of the plaint itself is 
bad as the plaintiff does not appear to be a person of unsound mind. The defendant 
has also applied earlier by exh. 26 to require the next friend to furnish security in 
the amount of Rs. 1,000 on the ground that the suit is frivolous and the next friend 
has no property of her own. Instead of proceeding to inquire about the unsound- 
ness of mind, the learned Judge fixed the matter on March 20, 1972, for passing 
orders on exhs. 26, 28 and 29 and adjourned the suit on March 24,1972. On 
March 24, he framed the preliminary issues as indicated earlier and disposed of 
the suit in view of his finding that the next friend had not given a separate ap- 
plication earlier for obtaining permission to present the plaint on behalf of the 
plaintiff who was alleged to be of unsound mind. 


To say the least, we do not find any warrant in the procedure adopted by the 
learned Judge, nor does his order indicate as to how he struck upon this procedure 
for disposing of the suit on preliminary issue of the proper or improper presenta- 
tion of the plaint. The provisions regarding the presentation and prosecutions 
of suits on behalf of minors and persons of unsound mind are dealt with in 
O. XXXII of the Code of Civil Procedure. We would, therefore, in the first 
instance, refer to the provisions of the Civil Procedure Code in that behalf and 
the correct procedure that ought to be followed when the plaintiff is alleged to be 
either a minor or a person of unsound mind. 


Rules 1 to 14 of O. XXXII deal with the procedure to be followed when the plain- 
tiff or the defendant isa minor. In the caso of plaintiffs and defendants who may 
be persons of unsound mind, the procedure is laid down in r. 15 of O. XXXII 
which is as follows : ; 


“The provisions contained in Rules 1 to 14, so far as they are applicable, shall extend to 
persons adjudged to be of unsound mind and to persons who though not so adjudged are found 
by the Court on inquiry, by reason of unsoundness of mind or mental infirmity, to be incapable 
of protecting their interests when suing or being sued”. 


The above rule contemplates two kinds of cases. Where a person is already ad- 
judged to be of unsound mind as under the Lunacy Act, that would be the first 
category of cases of persons of unsound mind which are covered byr.15. However, 
there may be persons of unsound mind who are not so adjudged by the Court. 
How shall a suit be filed on their behalf; or how shall such persons defend the suit 
filed against them ? The second part of the provision of r. 15 quoted above 
shows that in case of such a person who is not already adjudged a person of unsound 
mind, the Court, on inquiry, has to find out that by reason of unsoundness of mind 
or mental infirmity, the person concerned is incapable of protecting his interest 
when suing or being sued. Once this findingisarrived at, ths provisions of Rules 


, 


180 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


1 to 14, so far as they may be applicable, automatically get extended to the 
persons of this type. 

The plaintiff in the present suit is not already adjudged to be of unsound mind. 
The case of the present plaintiff obviously falls under the second part of r. 15. 


‘In the case of such a plaintiff, the Court has to find on inquiry whether he is in 


faot so. At what stage this should be done and in what manner is not prescribed 
by any part of O. XXXII or by any other provisions of the Code of Civil 
Procedure. 


Shri Chitale, the learned counsel for the respondent-defendant said that some 
of the judgments of the Madras High Court have taken the view that this finding 
has to be arrived at the admission of the plaint. We will presently pomt out 
that the context in which those observations are made appears to be slightly 
different but we are inclined to hold that the inquiry contemplated by the pro- 
visions of r. 15 of O.X XXII appears to be, in the first instance, an ez parte inquiry 
in the absence of a defendant. It further appears to be an inquiry for the prima 
facie satisfaction of the Court to give a finding that the provisions of O. XXXII, 
rr. 1 to 14 get extended, because the plaintiff appears tobe a person of unsound 
mind, or of such mental infirmity as to be incapable of protecting his own 
interests. 


The learned Civil Judge thinks that an independent application has to be made 
by the plaintiff and findings obtained from the Court. Some of the observations 
in the cases decided by this High Court as also by the Madras High Court seem 
to indicate that an application by the plaintiff was necessary. We tried to find 
out whether there are any amendments to the rule contained in O. XXXII by the 
High Courts of Madras and Andhra Pradesh, but we do not find any amendment 
whioh requires a plaintuff to make an application. Apart from the case-law, 
therefore, we will first examine the procedure prescribed by O. XXXII in the 
case of a minor which procedure is automatically extended to the case of a person 
of unsound mind, the moment he is shown to have been already adjudged or a 
Court before whom the suit is presented finds hira so on inquiry. 


Rule 1 of O. XXXII makes it mandatory for filing a suit on behalf of a minor 
that it shall always be presented in the name of the minor but by a person who 
will be described as the next friend of the minor. Not only the rule is mandatory 
butr. 2 lays down the consequence where a suit on behalf of the minor is filed without 
there being a next friend. Ifa defendant finds that the suit has been instituted 
by or on behalf of a minor without a next friend, the defendent may apply to have 
the plaint struck off the file with costs paid by the pleader or the other person by 
whom the suit is presented. Sub-rule (2) of r, 2 of O.X XX requires a notice to be 
issued of such application, and the Court after hearing the objections may make 
such order in the matter as it thinks fit. It is, therefore, clear that the suit on 
behalf of a minor without the next friend is liable to be struck off the file. Rule 
8 deals with a case where the defendant is a minor, and we need not point out 
how the position of a minor defendant is dealt with by the provisions of O. XXXII. 
Suffice it to point out that there is a distinct difference between a suit on behalf 
of the minor plaintiffand suing a minor defendant; whereas the suit bas to be directly 
presented by a next friend on behalf of the minor, while suing a minor defendant, 
an application has to be made to the Court to appoint a person as guardian-ad- 
litem to represent the minor defendant in the case. The further provisions point 
out that the Court may first satisfy itself that the defendant is a minor and then 
issue notice to the proposed guardian and obtain his consent before making ap- 
pointment of that person as guardian-ad-litem. Rule 4 deals with the qualh- 
cation of a person who can act as next friend or a guardian-ad-litem. This rule 
also need rot detain usat the moment. Similarly, we need not go in detail to the 
provisions of rr. 5 to 7 which deal with the authority of the nextfriend or guardian 
to represent the minor or the person of unsound mind in the suit and pass certain 
receipt if he compromises the suit etc. Rule 8 deals with the retirement of a next 
friend, and r. 9 deals with the removal of the next friend for certain acts of com- 
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mission and omission. Rule 10 is an incidental provision dealing with stay of the 
suit on removal of the guardian until another person is appointed. Rule 11 deals 
with the retirement, removal or death of a guardian for the suit, and r. 12 deals 
with the course to be adopted by a minor plaintiff who attains majority during 
the pendency of the litigation. Rule 18 deals with the position of a minor co- 
plaintiff and r. 14 gives an option to the minor after attaining majority to take 
certain steps where he finds that the suit on his behalf was unreasonable or improper. 
These are the total provisions which deal with the minors and their guardians or 
next friends. 

Nowhere do we find in this procedure a provision for the next friend to apply 
either for getting himself appointed as the next friend or to seek a permission of the 
Court to present the plaint or pursue the litigation on behalf of a minor. It is 
entirely different that the defendant, after entering apperance, may point out 
either by a written-statement or otherwise that the plaintiff is not a minor, and 
the suit presented on his behalf is not proper. The Court, undoubtedly, has the 
right to decide the issue when so raised by the defendants, and if satisfied that the 
so-called minor was in fact a major, the Court could come to the conclusion that 
the suit was not properly presented and the plaint may be struck off the file. In 
such a case, it means that the plaintiff was in fact a major, and when a person is 
major, primarily it is his and his right alone to file or not to file a suit or to defend 
or not to defend the case against him. None else has a right to act on his behalf. 
It is on those principles that a wrong person has come before the Court, that the 
suit will be thrown out. 

Tf this is all that is contemplated in the case of a minor, and if these provisions 
are extended to the case of a person of unsound mind, then we fail to understand 
why the procedure could be different. There is, however, one difference, viz. 
that the allegations in the plaint that a person is a minor may suffice for the Court 
to admit the plaint and issue process. That may not be enough in the case of a 
person of unsound mind if he is not already adjudged so by a competent Court. 
Jn that case, as the second part of r. 15 quoted above shows, the Court will have 
to make an inquiry and find him to be so before the plaint is admitted and the 
defendant is called upon to answer the plaint in response to a suit presented by a 
next friend on behalf of a person of unsound mind. We will shortly indicate what 
should be done by the Court so far as giving the finding contemplated by r. 15 of 
O. XXXII is concerned. However, short of that, we do not find any difference 
between the procedure to be followed in the case of a minor and that of a perspn 
of unsound mind. , 

Our attention was drawn to two other provisions of the Code of Civil Procedure 
where Court’s permission is to be obtained by making a proper application in that 
behalf before a suit is prosecuted in a certain manner. The first provision relates 
to the prosecution of a suit in a representative capacity on behalf of numerous 
persons having the same interest or filing a suit in a representative capacity against 
the defendant who may be some of the numerous persons having similar interest. 
When a suit of this type is to be filed in a representative capacity, or where in a suit 
defendants are sought to be sued in that capacity, r. 8 of O. I postulates that a per- 
mission of the Court is to be obtained in that behalf. In other words, by an 
application accompanied by an affidavit or some other evidence, the Court must 
be satisfied that the plaintiff prima facte holds interest whioh is being held by 
numerous other persons and it is desirable and necessary that the plaintiff is 
permitted to sueina representative capacity. In the same manner, the Court has 
to be satisfied that the defendants are persons of a certain category where it is 
desirable and necessary to permit them to be sued in a representative capacity. 
When a Court is so satisfied, it gives ae and then the suit proceeds as a 
representative suit or a suit against the defendant in a representative capacity. 
The other provision that was brought to our notice is contained in O. XXX of 
the Code of Civil Procedure. This order deals with suits by paupers. Ifa 
person wants to sue in forma pauperis, he has to apply for permission to sue a8 
such, and that application has to contain the particulars required in regard to the 
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plaint in suit. It must also contain a schedule of moveable and immoveable 
property belonging to the applicant with the estimated value thereof annexed 
thereto. This application is required to be signed and verified in the manner 
prescribed for signing and verification of pleadings. When a person having no 
money wants to file a suit, he has first to apply in this manner as provided by r. 2 
of O. XXXIII. We may skip over the intervening provision of how that app- 
lication is heard, but if at the end of the hearing, the Court grants the applica- 
tion, that application itself has to be registered and is to be deemed as a plaint in 
the suit. There is, therefore, no doubt that before suit is filed, an application 
must be filed by a person wanting to sue as a pauper, and it is entirely a different 
matter that the procedure prescribed requires the applicant to include all that the 
plaint requires, and ultimately the same application is registered and numbered 
as @ plaint or suit. This Court by adding r. 17 to O. XX XIII has extended the 
above provision to a defendant also who wants to file a cross-claim in forma 
pauperis while defending the suit. It is, therefore, obvious that' wherever a 
separate or independent application for obtaining orders of the Court was con- 
templated, it has been so provided in the other parts of the Civil Procedure Code. 
However, we do not see any provisions which require the next friend of a minor 
to make a separate application either to prove the minority of the plaintiff or to 
obtain Court’s permission to permit him to sue asa next friend. Since the same 
provisions are extended to a person of unsound mind while suing through the 
next friend, we are of the view that no separate application is contemplated, and 
none need be made by the next friend in that behalf. 

We may now point out how precisely the Court shall deal with a suit presented 
by a next friend alleging the plaintiff to be a person of unsound mind. We may 
refer to the provisions of O. VII, r. 1 which lays down the particulars that a plaint 
shall contain. Clause (d) of O. VII, r. 1 says that among other particulars where 
the plaintiff or the defendant is a minor or a person of unsound mind, a statement 
to that effect shall be made in the plaint. The only requirement, therefore, is 
that the next friend must state in the plaint that the plaintiff is a person of un- 
sound mind. That has been done by the next friend of the present plaintiff by 
including para. 10 in the plaint which is in the following words : 


“That the plaintiff in suit being of unsound mind, the suit in question be permitted to be 
filed by his next friend who in fact ie his de facto guardian and has no adverse interest with the 
plaintiff for the purposes of this suit. She is his married wife and hence she is fit to act as his 
next friend for the purposes of this suit.” i 
Not only the statement of unsoundness of mind finds place in the plaint, but though 
not necessary, a8 pointed out above, the paragraph also seeks permission to file the 
suit as next friend on behalf of the plaintiff. According to us, this is the only 
requirement which a plaintiff is required to fulfil, and that has been done in this 
case. We may briefly refer to the other provisions which deal with the plaint in a 
civil suit. Underr. 2, the plaintiff has to state precisely the claim when the suit is 
for recovery of money. However, in the case of recovery of mesne profit, an 
approximate valuation would be enough. Under r. 8, the plaintiff is enjoined to 
give certain type of descriptions of the property when the subject-matter is immo- 
veable property. Under r. 4, the plaintiff must indicate his subsisting actual 
interest when he seeks to file a suit in a representative capacity. When the de- 
fendant is to be so sued in the representative capacity, the nature of his interest 
also must be indicated as laid down in r. 5. if the plaintiff seeks exemption 
from the Law of Limitation, he must state the precise ground in the plaint itself. 
This is the requirement of r. 6. Underr. 7, the reliefs which the plaintiff seeks 
must be specifically enumerated. If there are distinct reliefs based upon distinot 
grounds, each one of them must be separately stated as required byr. 8. In 
other words, rr. 1 to 8 of O. VII deal with the contents of the plaint in various 
types of suits. It is obvious that the Court has a right to reject a plaint under 
r. 11 of O. VOT on the grounds mentioned therein. It is not necessary here to 
point out that the provisions of r. 11 are not exhaustive, but the Court has right 
to reject the plaint on certain other grounds also. We are referring to the pro- 
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visions of r. 11 only for the purpose of pointing out that one of the courses to be 
adopted after the plaint is presented could be the rejection of the plaint. If, 
however, the Court does not reject the plaint, what does it do? It admits the 
plaint. And when it so admits, what the plaintiff is required to further do in that 
behalf is laid down by r.9 of O. VIZ. Itis well known that after the plaint is 
examined, what is known as “the first orders of the Court”? are obtained. The 
plaint is registered and these orders are obtained by which the Court issues pro- 
cess to the other side and calls upon it to defend the suit. There is no formal 
order regarding admission of the plaint, but the procedure adopted in registering 
the plaint and issuing process is tantamount to admitting the plaint. When the 
plaintiff is an adult person and himself files the suit, the examination of the plaint 
has to be made in the light of the provisions which we have summarised above. 
When the plaint is complete with all the requirements of O. VII, it is admitted 
and process is issued. However, in the case of a plaint which is presented on 
behalf of a person of unsound mind by his next friend, the representation by 
the next friend does not become effective for the purpose of admitting the 
plaint and issuing process against the defendant until the stage contemplated by 
O. XXXII, r. 15 is reached. If the plaintiff is already adjudged by a competent 
Court and the order is attached to the plaint by the next friend, he falls in the first 
part of r. 15 of O. XXXII and the provisions of rr. 1 to 14 immediately become 
applicable. If he is not so adjudged, as in the present case, until the Court finds 
him to be so on an inquiry contemplated by the second part of r. 150f O. XXXII, 
the provisions of rr. 1 to14 do not get extended, and there is no plaint properly 
presented so as to call upon the defendant by issuing process. On reading the 
provisions, we are of the view that in a plaint which contains the statement that 
the plaintiff is a person of unsound mind and also further statement that he has 
not been yet so adjudged, the Court is at once called upon to give a finding after 
the inquiry as required by second part of r. 15 of O. XXXII. Itisa part of the 
Court’s duty to do so, as it is the other part of the Court’s duty to examine the 
plaint and reject it under the provisions of r. 11 of O. VII. If in this inquiry, 
which, we are indicating, the Court comes to the conclusion that the plaintiff is 
not a person of unsound mind, that will bea valid ground to reject the plaint. 
The powers of the Court to reject the plaint are contemplated by r. 11, but since 
the*grounds mentioned in that rule are not exhaustive, a finding of the above 
type would bea valid ground to reject the plaint. In view of the fact that a 
wrong person is suing on behalf of an adult person of sound mind, there is no 
need to issue process and call upon the defendant to defend. 


' The above discussion clearly leads to the logical conclusion that when the plaint 
is being examined for the purpose of admission, ifit contains a statement as required 
by cl. (d) of r. 1 of O. VII that the plaintiff is a person of unsound mind and that 
a next friend is suing on his behalf, the Court must at once hold an inquiry. It 
is the duty of the Court to do so,and it is not necessary for the next friend to make 
a separate application for that purpose. This inquiry should ordinarily include 
the calling of the plaintiff himself and questioning him in Court. If the Court 
entertains doubt about the mental capacity or the soundness of his mind, it is open 
to the Court to take further assistance in the form of medical examination and the 
evidence of the doctor under whose observations the plaintiff may be kept. The 
quantum and extent of inquiries must be left in each case to the circumstances 
prevailing. There may be a plaintiff who on immediate view may appear to be 
® person of unsound mind, and the Court may not need much evidence beyond 
récording of the questions put to and the answers given by the person concerned. 
There can be other cases which are not so clear and more evidence may be necessary. 
However, apart from the total extent of the evidence that might be led, we would 
suggest that as a matter of strong commonsense approach, the plaintiff who is 
alleged to be of unsound mind should be invariably called for being questioned 
when the case falls under the second part of r. 15 of O. XXXII. This inquiry 
is made for the purpose of recording a finding by the Court that the plaintiff is 
a person of unsound mind, or a person mentally so infirm as incapable of protect- 
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ing his own interests. The provisions of r. 15 of O. XXXII make it possible for 
a next friend to sue on behalf of an adult person as a next friend only when the 
person is either so adjudged by a Court of competent jurisdiction, or if not so 
adjudged, is found by the Court on inquiry to be so’ That is the foundation, 
prima facie, for a next friend to avail and proceed with the suit. Such inquiry 
is obviously an ew parte inquiry for the Court to give a finding and to admit the 
plaint and issue the process to the other side. 


We may atonce point out that such an inquiry and finding may be good for the 
purpose of the next friend to present the suit and obtain first order of the Court. 
This finding of the Court does not and cannot bind the defendant who may after 
entering appearance, point out to the Court that it has been misled into giving 
a wrong finding and the defendant was willing to prove that the plaintiff was a 
person who was capable of protecting his own interests. If such a challenge 
is held out in a given case, the issue is still open between the parties. The de- 
fendant is entitled to prove this allegation. The Court cannot shut out an inquiry 
simply because on the earlier inquiry by it, it gave a finding as contemplated by 
the second part of r. 15 of O. XXXII. Ifa defendant holds out such a challenge 
and succeeds in proving what he alleges, the consequences are obvious, and we 
have already indicated what the Court will do when on its own inquiry it found 
that the plaintiff was a person capable of defending his own interest. The same 
consequence might follow if the defendant is able to satiafy the Court that the 
plaintiff was a person who was capable of defending his interests. 

This, according to us, is the correct procedure which must be adopted in a 

Unon where a next friend seeks to file a plaint on behalf of a person of unsound 
mind. 
The same approach seems to have been adopted by the Andhra Pradesh High 
Court and the Madras High Court. The learned Judges seem to contemplate 
some kind of application by the next friend of the plaintiff apart from the suit 
and the independent inquiry therein by the Court. For instance, a Division 
Bench of the Madras High Court in the case of Govindayya v. Ramamurthi, disapproves 
of the observation of an earlier learned single Judge of that Court. Mockett J. 
in an unreported judgment had taken the view that there must, be a preliminary 
inquiry and a finding of the Court before the plaint was filed. Pointing.out 
that this was not the correct procedure, what the learned Judges say is that the 
inquiry contemplated by r. 15 of O. XX XT is only a prima facie inquiry, and after 
the presentation of the plaint for permitting the next friend to sue on behalf of the 
plaintiff who is of unsound mind. They atonce pointed out that this would be 
a sort of summary inquiry where the Court has some evidence on record that 
the plaintiff is incapable of taking care of his own interest and, therefore, the 
next friend should be allowed to sue on his behalf. They also pointed out that 
it is open to the defendant to allege and prove that the plaintiff is a person who can 
take care of his own interest, and, therefore, the plaint presented by the next 
friend is improper or unauthorised. That issue is open between the parties after 
the process is issued in the suit. Forgetting this broad proposition which really 
is the ratio of that judgment, the learned trial Judge has quoted and relied upon 
the following passage from page 527 of the report which is as follows : 


“...We think it desirable that the Court should insist upon an independent application 
and an affidavit fully disclosing the facts relating to the unsoundness of mind of the persoh on 
whose behalf the plaint is presented and the Court before admitting the plaint should if the 
, allegations in the affidavit are not convincing, insist upon the production of witnesses in order 
to enable the Court to satisfy itself that the person was of unsound mind and incapable of pro- 
tecting his own interests and record a finding to that effect.” 


In view of our analysis of the provisions of O. XXXTI as well as O. VII, we are» 
with respect, unable to agree that there has to be an application, or that the 
Court should insist upon an application by the next friend for requesting the 
Court to hold an inquiry. We have already pointed out that if the proper state- 
ment about the unsoundness of mind is contained in the plaint, the Court is called 
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upon as & part of its duty to hold the inquiry contemplated by the second part of 
r. 15 of O. XXXII. We are, however, with respectful agreement with the ob- 
servations that the inquiry to be held by the Court at the time ofissuing process 
cannot and need not bind the defendant, and it is open to the defendant to prove 
otherwise after he enters appearance. If the learned Judge really wanted to rely 
upon the above passage, we fail to understand how he could adopt the procedure 
which he has done. Even according to the Madras High Court, it was desirable 
to have an independent application, and it was further necessary for the Court 
to insist upon a separate application. We have already quoted references from the 
Rojnama of the learned Judge which show that the plaintiff had given applications 
after applications to hold an inquiry about the unsoundness of mind and to permit 
him to examine the medical practitioner on her behalf. Nothing more should 
have been done by any plaintiff. The learned Judge failed to perform his duty 
and adopted a course of framing a preliminary issue about the proper presentation 
of the plaint and has ultimately erroneously dismissed the suit. 

Shri Chitale for the respondent-defendant has also referred to another judgment 
of the Madras High Court in In re K. Narasimha Bhattachariar®. It appears 
that in that case, on some inquiry about the mental deficiency of the plaintiff, 
the next friend was permitted to file the suit on his behalf. When that authority 
was challenged by the defendant in the written-statement, the learned Judges 
observed that once the plaintiff is permitted to sue by the next friend, the authority 
of the next friend cannot be questioned by an issue raised in the suit. Unless by 
a substantive application the authority of the next friend is rejected, it is not 
competent to raise an issue in answer to the plaint. A very different type of issue 
seems to have come up for consideration of the Madras High Court. According 
to the case law of that Court, the permission required was obtained by the next 
friend, and how to revoke that permission, or how to prove that the permission 
ought not to be given was the only question before them. Instead of raising a 
point in the written-statement, their view seems to be that an independent appli- 
cation must be made by the defendant for revoking that permission. Again, 
with respect, it is difficult for us to agree with those observations for reasons which 
already appear in the earlier part of our judgment. However, this judgment is 
not strictly relevant for the purpose of deciding the question that has arisen before 
us in this appeal. 

We may point out that the learned single Judge of the Andhra Pradesh 
High Court takes a view similar to the Madras High Court about the necessity 
of an application being filed by the next friend and obtaining a finding 
of the Court on that application with regard to the unsoundness of mind 
of the plaintiff. In Papi Reddi v. Rami Reddi a conclusion is drawn 
that the provisions of r. 1 of O. XXXII contemplate an application being filed 
before representation is obtained by the next friend. Shri Chitale, the learned 
counsel for the respondent-defendant, referred to a judgment of the Madras High 
Court in Mohammad Ibrahim v. Shaik Mohammad‘, and emphasised Court’s 
inherent powers to find out whether the plaintiff is a person of sound or unsound 
mind during the course of the suit even though an enquiry to obtain representation 
was permitted to the next friend. The issue is an open issue between the plaintiff 
and the defendant, and the Court has ample power to decide that issue if raised by 
the defendant in his pleadings. All the judgments which were cited before us 
do not doubt the Court’s power to investigate the truthfulness of the representa- 
tion of the next friend if a challenge is thrown out by the defendant later on in the 
course of the suit. The only difference appears to be that, whereas an independant 
application is found necessary by some of the Courts, in our view, there is no need 
for such an application, either by the plaintiff or by the defendant, as none such 
is conceived of by any of the provisions of the Code of Civil Procedure. 

Tn the present case, the learned Judge in the Court below has practically refused 
to perform his duty of satisfying himself at the initial stage before issue of process 


2 [1989] A. I. R. Mad. 657. 4 [1040] A. I. R. Mad. 202. 
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or at a later stage when the dispute was raised by the defendant as to whether the 
eee was in fact a person of unsound mind. Instead of holding that inquiry, 

e assumed that the next friend ought to have obtained that finding from the Court 
and perhaps a permission to file the suit. This not having been done, the presen- 
tation itself is held improper. The entire approach as well as the conclusion is 
erroneous and must be set aside. 


We will, therefore, allow this appeal and send baok the suit for further disposal 
according to law. When the papers are received in the trial Court, the learned 
Judge will hear the parties on the following issue as a preliminary one.— 


“Whether the plaintiff Somnath was a person of unsound mind or of such mental infirmity 
as to be incapable of protecting his interests at the date ofthe filing of the suit”. 


The parties will appear before the learned trial Judge on November 20, 1972. 
The learned Judge will thereafter give them a date for hearing and dispose 
of this preliminary issue as early as possible and thereafter proceed to dispose 
of the suit according to law. Costs of this appeal will be costs in the suit and will 
abido the final results of the suit. 


Appeal allowed. 


Before Mr, Justice S. K. Desai. 
‘SURAJMAL DAGDURAMUJI, SHOP v. M/S. SHRIKISAN RAMKISAN*. 


Indian Limitation Act (IX of 1908), Sec. 14—Indian Partnership Act (LX of 1932), Sec. 69—Sutt 
filed by partnership firm tinder bona fide belief that firm registered under Partnership Act— 
Plaintiff firm put to strict proof in written statement that firm duly registered—Registration 
found to be made under Income-tax Act—Plaintiff applying for registration and putting in 
Purshis conceding true position and having sutt dismtssed—Whether subsequent suit by plain- 
tiff beyond period of limitation on same cause cf action against same defendant could get benefit 
of 8. 14 of Limitation Act— Whether High Courtin second appeal can go into question whether 
plaintiff has or has not prosecuted carlier proceeding in good faith or with due diligence on 
which lower appellate Court has made a finding—Suit instituted in contravention of 3. 69 
of Partnership Act whether can be deemed to be non-existing for purposes of 8.14 of Limttation 
Act—Whether provisions of 8. 14 avatlable tf previous proceeding decided on merits. 


For the purposes of 8.14 of the Indian Limitation Act, 1908, although the finding of the 
lower appellate Court on the question whether the plaintiff has or has not prosecuted the 
earlier proceeding in good faith or with due diligence is one dependent upon the appre- 
ciation of facts and evidence, it is not a finding of fact but rather of proper inference to be 
drawn in law from the finding of fact. Such a question can, therefore, be gone into in 
a second appeal to the High Court and it would be permissible for the Court to come to a 
different conclusion from the facts as held proved by the lower appellate Court. 


Raghavayya v. Vasudevayya Chetty! and Haji Mumtajuddin v. Debendra Nath, 
dissented from, 

A suit instituted in contravention of the requirements of s. 69 of the Indian Partnership 
Act, 1982, cannot be deemed to be a non-existing suit or proceeding for the purpose of s. 14 
of the Indian Limitation Act, 1908. 


Baba Commrel. Syndicate v, Channamasetti®, Govind Sadashiv v. Sadashtv‘, and Shriram 
v. Gourishankar’, referred to. ' 


*Decided, July 25, 1972. Second oppen 1 [1044] AIR. Mad. 47. 
No. 970 of 1964, against the decision of D. G. 2 [1 pea A.LR. Cal. 78. 
Gatne, District Judge at Nasik, in Civil Appeal 3 i 968] A.LR. A.P. 878. 
No. 11 of 1968, reversing the decree passed by 4 (1864) 56 Bom. L.R. 597, s.o. [1955] 
W. N. Bapat, Joint Civil Judge, Junior Divi- A.LR. Bom. 08. 
sion at Malegaon, in Regular Civil Suit No. 5 (1959, 62 Bom. L.R. 386, s.c. [1961] 
245 of 1961. A.LE. Bom. 186. 


ij 
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The provisions of s. 14 of the Indian Limitation Act, 1908, are not available and cannot 
be utilised if the previous proceeding is decided on merits. Ifa cause is not determined on 
merits but is dismissed in limine by reason of defect of jurisdiction or similar other technical 
defects, whether of law or procedure, the plaintiff would be entitled to claim the benefit 
of the provisions of 8. 14 of the Act if it could be held that the plaintiff had acted bona fide 
at the earlier stage, 


Lal Bihari Lall v. Bani Madhava‘, agreed with. 


Maneklal v. Shivlal', Hem Chunder Chowdhry v. Kali Prosunno Bhaduri,? Mathura Singh 
v. Bhawani Singh’, Bhai Jai Kishen v. Peoples Bank*® and Govinda Menon v. Krishna Pillai", 
referred to. 


The plaintiff, a partnership firm, instituted a suit against the defendant under a bina fide 
belief that the firm was duly registered under s. 69 (2) of the Indian Partnership Act, 1982. 
When the plaintiff was put to the strict proof in the written statement of the allegation 
that it was duly registered, it was found by the plaintiff that the registration was under s. 
26A of the Indian Income-tax Act and not under the Indian Partnership Act. Thereafter 
an application for registration of the firm under the Indian Partnership Act was made by 
the plaintiff and a Purshis was immediately filed by the plaintiff in Court conceding the true 
position which resulted in the dismissal of the suit. On the question whetherin a subsequent 
suit filed by the plaintiff against the defendant on the same cause of action, the benefit 
of s. 14 of the Indian Limitation Act, 1908, could be given to the plaintiff by excluding 
the time taken in the earlier proceeding :— 


Held, that the earlier suit suffered from a defect which was within the meaning of the ex- 
pression “a defect of a like nature” in s. 14 of the Indian Limitation Act, 


that the non-compliance with the provision of s. 69 (2) of the Indian Partnership Act was 
under a bona fide error and could not be characterised as one dcne in utter disregard or de- 
fiance of the statutory provision, 

that the plaintiff's conduct was bona fide and it bad acted with due diligence, and 

that, therefore, the plaintiff was entitled to take advantage of the provisions of s. 14 of 
the Indian Limitation Act. 


Mathura Singh v. Bhawani Singh}! and Lal Bihari Lal v. Bani Madhava™, applied. 


` Bai Jamna v. Bai Ichha, Hari v. Krishnajt, Brijmohandas Damodardas v. Sadashiv 
Lazman,!* India Publishers, Limited v. Aldridge, Kashiram v. Santokhbai'® and Rabindra 
Nath v. Sioakami™, distinguished. 3 


Rochaldas v. Utiamchand®, G.-G. in Council v. Gouri Shankar Mills, and Maneklal v. 
Shivlal??, referred to. 


- Tre facts are stated in the judgment. 


R. V. Jahagirdar with 3. N. Deshpande, for the appellant (original defendant). 
Raghavendra A. Jahagirdar, for the respondent (original plaintiff). 


8. K. Desar J. A short but interesting question about the applicability of s. 14 
of the Indian Limitation Act, 1908, arises in this second appeal. 


The appellant before me is the original defendant in Regular Civil Suit No. 245 
of 1961 and the respondent to this second appeal is the origina] plaintiff. The 
said suit was tried by the learned Joint Civil Judge, Junior Division, at Malegaon, 
who dismissed the same with costs. Being aggrieved by the order of dismissal, 
the plaintiff preferred an appeal to the District Court at Nasik, which was num- 


6 [10401 AB. Pat. 206 2 3 15 (1028) 80 Bom. L.R. 724. 

7 (1988) 40 Bom. L.R. 1169. 16 (1989) 41 Bom. L.R. 1190. 

8 (1908) L.R. 80 LA. 177. 17 (1908) LL.R. 85 Cal. 728. 

® (1900) LL.R. 22 All. 248, F.B. 18 [1958] A.J.R. M.P. 91. 

10 [1044] A.LR. Lah. 136, F.B. 19 [1972] ALR. S.C. 780. 

11 Pen Tra. Co. 51, F.B. 20 [1046] A.LR. Sind 14. 

12 (1900) LL.R. 22 All. 248, F.B. 21 jori A.LR. Pat. 882. 

13 [1949] ALR. Pat. 293, F.B. 22 (1938) 40 Bom. L.R. 1169. 
14 (1886) LL.R. 10 Bom. 604, 
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bered as Civil Appeal No. 11 of 1968. The defendant had also preferred cross- 
objections which were heard along with that appeal by the learned Distriot Judge, 
Nasik, who by his order dated June 15, 1964 allowed the appeal and set aside 
the decree of the trial Court dismissing the plaintiff’s suit. The defendant was 
ordered and decreed to pay to the plaintiff Rs. 6,586-12-0 along with proportionate 
costs and future interest on Rs. 4,000 from the date of suit till realisation. The 
defendant’s cross-objections were dismissed with no order as to costs. Being 
aggrieved by this decision, the defendant has preferred this second appeal to the 
High Court. 


In order to understand and appreciate the point involved, a few facts may be 
stated : The plaintiff Messers Shrikisan Ramkisan is a partnership firm, and 
Regular Civil Suit No. 245 of 1961 was filed by the firm through one of its part- 
ners, Shrikisan Mulchand. This firm is doing ‘Sari Adat’ business at Malegaon. 
The defendant is a cloth merchant from Baramati and had dealings with the plain- 
tiff-firm from December 81, 1957 to March 81,:1958. By the above suit the 
plaintiff-firm sought to recover from the defendant the aggregate amount of Rs. 
6,546-12-0. This amount was made up of several items. It is not necessary for 
the purposes of this second appeal to discuss the nature of the claim, but it would 
be sufficient to state that the trial Court found that the plaintiff was entitled to 
recover from the defendant the full amount but thatthe suit was liable to be dismis- 
sed as barred by the law of limitation. In order to understand this point of limita- 
tion, it must be mentioned that the suit was instituted on October 17, 1961 by 
the plaintiff-firm claiming to be duly registered under the Indian Partnership 
Aot. In the suit the plaintiff firm had claimed exemption of the period between 
March 7, 1961 and Ovtober 17, 1961 as the period during which the plaintiff- 
firm was prosecuting another civil proceeding viz. Regular Civil Suit No. 54 of 
1961. This suit filed on March 7, 1961 was dismissed with costs by the learned 
Civil Judge, Malegaon on October 17, 1961 pursuant to a Purshis dated October 
17, 1961 filed by the plaintiff-firm itself. The plaintiff-firm bad described itself 
as a registered partnership firm in the plaint filed in Regular Civil Suit No. 54 of 
1961. On August 81, 1961 the defendant filed his written statement in which 
a plea was taken that the plaintiff was required to prove strictly that it was a duly 
registered firm under tbe Indian Partnership Act, and that if the plaintiff failed 
to prove this fact the plaintiff’s suit was liable to be dismissed with costs. On 
October 17, 1961 a Purshis was filed by the plaintiff’s advocate (marked as exh. 
45 in the subsequent suit) which stated that the plaintiff-firm was not duly registe- , 
ed under the Indian Partnership Act and that in view of this fact the suit may 
be dismissed by the Court. It appears tbat on the previous day an application 
for registration of the plaintiff-firm had been made to the Registrar of Firms having 
jurisdiction in the area, and on such registration having been done, Regular Civil 
Suit No. 245 of 1961 was filed on the next day by the pene immediately after 
obtaining the dismissal of the earlier suit. 


The trial Court held that the plaintiff was not entitled to the exclusion of the 
time taken in the earlier proceeding viz. Regular Civil Suit No. 54 of 1961. 
According to its view, the filing of the former suit was contrary to the provisions of 
s. 69 (2) of the Indian Partnership Act and the same could be regarded as a suit 
instituted contrary to the provisions of law. Accordingly, in the opinion of the 
trial Court, s. 14 of the Indian Limitation Act hed no application. It also came 
to the conclusion that the plaintiff could not be said to be prosecuting the earlier 
proceeding viz. Civil Suit No. 54 of 1961 diligently or in good faith. It may 
be mentioned here that an acknowledgment had been made by the defendant on 
March 12, 1958 and it was held that the time began to run against the defendant 
from that date. The suit filed on Ootober 17, 1961 would obviously be beyond 
time unl:ss the plaintiff was held entitled to the exclusion of the period between 
March 7, 1961 and October 17, 1961 which he had claimed. ’ 


The learned District Judge differed from the views expressed by the trial Court 
on the application of s. 14 of the Indian Limitation Act as also on the question 
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whether the plaintiff could be ssid to have been conduoting the earlier proceeding 
in good faith and with due diligence. According to the learned District Judge, 
all the three essential requisites for the application of s. 14 (1) were duly satisfied 
and that the plaintiff was entitled to exclusion of the period of pendency of the 
former suit viz. the period between March 7,1961 and October 17, 1961, with 
the result that the plaintiff’s claim in suit was held to be within time. Incidentally 
it may be stated that the learned District Judge held that the plaintiff was not 
entitled to the sum as determined by the trial Court and disallowing an amount 
of Rs. 10 he passed a decree for Rs. 6,586-12-0 in the plaintiff’s favour. 


Before discussing the point raised in this second appeal, which must necessarily 
be a point of law, the contents of the Purshis(exh. 45) may be fully indicated since 
it would show the circumstances under which the plaintiff-firm came to describe 
itself in the earlier proceeding as duly registered. The Purshis states that at the 
time of institution of the suit the plaintiff's understanding was that the plaintiff- 
firm is duly registered under law. However, according to the Purshis, three days 
befere the Purshis was filed the plaintiff’s partner came to learn that the regis- 
tration which had taken place was under s. 26 (A) of the Indian Income-tax Act 
and not under the Indian Partnership Act. The Purshis finally states that upon 
coming to know this fact, the plaintiff-firm has been got duly registered under 
the Indian Partnership Act on October 16, 1961. After the plaintiff filed this 
Purshis, the earlier suit viz. Suit No. 54 of 1961 was dismissed with costs in view 
of the bar of s. 69 (2) of the Indian Partnership Act. 

In order to consider whether the plaintiff could be said to have conducted the 
earlier proceeding with due diligence or have acted in good faith throughout, the 
explanation given by the plaintiff’s partner in his evidence would be material. 
The learned District Judge has fully accepted this evidence. In this evidence the 
plaintiff's partner has given testimony to the effeot that when he instituted the 
former suit, he was under the impression that the firm was duly registered as 
required by law, because to his knowledge it was registered under s. 26 (4) of the 
Indian Income-tax Act. In view of the plea taken in the written statement (exh. 44) 
filed on August 81, 1961 there was an occasion for the plaintiff’s pleader to inquire 
from the plaintiff's partner whether the firm was registered under the Indian 
Partnership Act. The plaintiff’s partner, according to his testimony, replied 
to this inquiry from his pleader stating that he would look into the matter and 
procure the certificate in question from his pleader at Nasik. The certificate was 
obtained from the pleader at Nasik ane when this was scrutinized, it was 
found that the registration made in the past was only a registration under 
s. 26 (4) of the Indian Income-taex Act. It is in these circumstances 
that an application for fresh registration under the Indian Partnership Act was 
made on October 16, 1961, and on the following day the Purshis (exh. 45) was 
tendered to the Court, after whioh the Court proceeded to dismiss that suit with 
costs. This evidence has been accepted in toto by the learned District Judge and 
on this evidence he has come to the conclusion that the plaintiff could not be said 
to be conducting the earlier proceeding without due diligence or could be said to 
have shown want of good faith in the conduct of such proceeding. 


I have referred to the contents of the Purshis (exh. 45) and to the evidence 
given by the plaintiff’s partner at some length because of a plea taken on behalf 
of the respondent by Mr. Raghavendra A. Jahagirdar. The plea was that this 
finding of the learned District Judge that the plaintiff was conducting the earlier 
proceeding with due diligence and in good faith is a finding of fact which the ap- 
pellant is not entitled to question in this second appeal. In this connection he 
referred me to two authorities to which immediate reference may now be made. 
. _ The first of these authorities is the decision of a single Judge of the Madras High 

Court in Raghavayya v. Vasudevayya Chetty’. It was held in this case (which was 
a second appeal) by the Madras High Court that the benefit of s. 14 of the Indian 
Limitation Act, 1908, could be given to a party which has acted on a mistaken 
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advice given by his advocate. It was further observed that whether the advocste 
has shown due care and attention is a question of fact to be decided on the 
evidence adduced in any particular case, and whether the lower Court’s decision 
on this point be right or wrong, it cannot be upset in a second appeal on the ground 
that he has transgressed such a rule of law. A similar view has been taken by a 
Division Bench of the Calcutta High Court in Haji Mumtajuddin v. Debendra Nath’. 
This was also a second appeal which was being heard by the Division Bench. In 
that matter the plaintiff had purchased certain land from the Collectorate of 24 
Parganas on a sale for arrears of land revenue. When he sought to take delivery 
of possession, he was resisted by some persons on the ground that the land really 
purchased was a different land. Certain mutation proceedings were thereafter 
taken. The land was demarcated and thereafter the plaintiff filed a suit for de- 
claration of his title, for recovery of khas possession thereof and for mesne profits. 
One of the pleas taken in the written statements filed by the contesting defendants 
was that the plaintiff’s suit was barred by the law of limitation; and it was the, 
admitted position that if the plaintiff was held not entitled to a deduction of the 
period during which the suit remained pending in the Court of the Munsif where 
it had originally been filed, the claim of the plaintiff must be held to have become 
barred by adverse possession. It was urged on behalf of the appellant (original 
defendant) before the Division Benoh that the plaintiff had originally deliberately 
under-valued the’ suit and hence could not be said to have prosecuted his suit 
in the Court of the Munsif with due diligence and in good faith. The lower appellate 
Court held that the time during which the suit remained pending in the Court of 
the Munsif should be excluded for computing the period of limitation, holding that 
the suit was being prosecuted there in good faith and that the Munsif was unable 
to entertain the suit for want of pecuniary jurisdiction. On this argument the 
Division Bench observed (p. 81) : 


‘*,,.We cannot say that this contention (regarding deliberate under-valuation) of Mr. Bagchi 
is without any force, but the question whether the plaintiff respondent acted in good faith or not 
is a question of fact and as the lower appellate court has decided this question in favour of the 
plaintiff respondent after adverting to the evidence bearing on it, we are not inclined to allow 
Mr. Bagchi to raise this contention in seoond appeal.” 


Relying upon these authorities Mr. Raghavendra A. Jahagirdar on behalf of 
the respondent (original plaintiff) submitted that in this second appeal the 
appellant was not entitled to question the finding of the lower appellate Court 
which was that the plaintiff had prosecuted the former suit in good faith and with 
due diligence. 

Now, with respect to the learned Judges of the Madras and the,Caloutta High 
Courts, I am of opinion that although the finding whether the plaintiff has or has 
not prosecuted the earlier proceeding in good faith or with due diligence is one 
dependent upon the appreciation of facts and evidence, it is not a finding of fact 
but rather of proper inference to be drawn in law from the findings of fact. If 
that be so, then it is a question which can be gone into in a second appeal. It 
is true that it would not be proper for me to substitute my own approach for that 
of the lower appellate Court. However, in my opinion, it would be permissible 
for me to come to a different conclusion if I hold from the facts as held proved 
by the lower appellate Court that the conclusion that the plaintiff was prosecuting 
the earlier suit in good faith and with due diligence is perverse or so erroneous 
that it calls for interference in second appeal. 


With this clarification I would now proceed to consider the four points raised 
on behalf of the appellant in this second appeal. These four points may be briefly 
summarized as follows :—(1) The earlier proceeding viz. Civil Suit No 54 of 1961 
was instituted in contravention of the provisions of s. 69 of the Indian Partnership 
Aot, and that such a suit or proceeding must be deemed to have no existence at all 
in law and, therefore, the period during which such proceeding was pending could 
not be excluded under s. 14 of the Indian Limitation Aot. (2) The defect from 
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which the earlier proceeding viz. Reg. Civil Suit No. 54 of 1961 suffered viz. want 
of registration of the plaintiff-firm under the Indian Partnership Aot was not ‘a 
defect of jurisdiction or other cause of a like nature’ within the meaning of s. 14 
of the Indian Limitation Act. (8) The plaintiff could not be said to have 
instituted and prosecuted the earlier proceeding viz. Reg. Civil Suit No. 54 of 1961 
with due diligence or in good faith inasmuch as the proceeding instituted in con- 
travention or reckless disregard of the statutory provision viz. of s. 69 of the 
Indian Partnership Act, 1982, cannot be considered to have been instituted in 
good faith or with due diligence. (4) The attention of the plaintiff was drawn to 
the defect in his suit by the defendant by pleading in the written statement which 
was filed on August 811961. Even when the attention of the plaintiff’s partner 
was drawn to this defect, he took as many as 47 days (the number of days between 
August 81 and October 16 1961) to rectify the defect’ and to file a proper suit 
after such rectification. It was urged in the lower appellate Court that the plain- 
tiff was not entitled, at any rate, to the exclusion of this period of 47 days. In this 
Court it was submitted that the plaintiff must show that throughout the entire 
period when the earlier proceeding was pending he was acting with due diligence 
and good faith, and that if it can be shown that the plaintiff was not acting with 
due diligence or in good faith even during a part of this period the plaintiff would 
not be entitled to any exclusion at all. 


These four points may now be considered one by one. But before doing 
s0, some observations may be made regarding the proper approach to the questions 
arising in this second appeal. It appears to be now well settled that s. 14 of the 
Indian Limitation Act, 1908, must be liberally construed (see : 1. Ramdutt v. 
Sassoon & Co®., 2. Venkamma v. P. Parthasarathi & Bros.4 and 8. Maneklal v. 
Shivlal®). In Balkrishna v. Batjnath®, it has been observed that the provisions 
of the Limitation Acts should be construed so as to save rather than bar a pro- | 
ceeding. With these observations as to the proper approach which must be adopted, 
I will now proceed to consider the four points canvassed in this second appeal on 
behalf of the appellant. 

Section 69 (2) of. the Indian Partnership Act, 1982, reads : 


“No suit to enforce a right arising from a contract shall be instituted in any Court-by or 
on behalf of a firm against any third party unless the firm is registered and ihe persons suing 
are or have been shown in the Register of Firms as pariners in the firm.” 


It was submitted that no suit to enforce a right of a firm could be instituted unless 
the firm was registered and the partners suing shown ‘as partners in the Register 
of Firms: It was contended that this clearly implies that any suit or proceeding 
instituted without necessary registration must be deemed to be no proceeding 
or a non-existent proceeding and that in this view of the matter the period taken 
for the conduct of such non-existent proceeding cannot be excluded at all. Mr. 
R. V. Jahagirdar on behalf of the appellant in this connection cited three authori- 
ties, viz. (1) Baba Commrcl. Syndicate v. Channamasetts’, (2) Govind Sadashiv v. 
Sadashiv®, and (8) Shriram v. Gourishankar®. In my opinion, none of these three 
decisions lays down any principle such as the one which was being canvassed by 
the learned advocate for the appellant. In Baba Commrcl. Syndicate v. Channa- 
masetti the High Court of Andhra Pradesh was considering the effect of the bar 
of s. 69 of the Indian Partnership Act, 1982. It observed that this section barred 
institution of a suit to recover a claim due to a partnership which was unregistered on 
the date of institution of the suit. It was considering the plea of res judicata and 
held that the dismissal of the earlier suit by or on behalf of the unregistered firm 
could not operate as res judicata to the claim made in the subsequent suit after 
curing the defect since the earlier proceeding was not decided on merits. This 
decision does not lay down that the earlier proceeding did not have an existence 
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in law. Similarly, in Govind Sadashiv v. Sadashiv the Court was considering the 
claim to exclude the period of time taken in earlier proceeding viz. for execution 
of an ex parte decree. It was observed that this ex parte decree had been set aside 
and the application was to execute the decree which was non-existent. This 
decision does not seem to deal with a suit instituted in contravention of the 
requirements imposed by s. 69 (2) of the Indian Partnership Act and I do not 
see how it has any bearing on the question being canvassed before me on behalf 
of the appellant. The very same observation is required to be made as regards 
the decision in Shriram v. Gourishankar, where it is observed that a suit instituted 
on behalf of an unregistered partnership must be immediately dismissed. As a 
matter of fact, it is observed that when this defect is brought to the notice 
of the Court, the Court must pass an order in the proceeding viz. an order of dis- 
missal. This does not mean that the Court proceeds upon the footing that there 
is no proceeding. As a matter of fact this last authority instead of helping the 
appellant goes against the point being canvassed on his behalf. Apart from these 
three authorities Mr. R. V. Jahagirdar frankly stated that he could cite no other 
decision having a bearing on this point. In my opinion, there is no substance 
whatever in this contention and it is impossible to accept the submission that 
a suit stituted in contravention of the requirements of s. 69 of the Indian Part- 
nership Act must be deemed to be a non-existent suit or proceeding for the purpose 
of s. 14 of the Indian Limitation Act, 1908. 


There is, however, considerable substance in the other pleas advanced on behalf 
of the appellant in this appeal. The three essential requisites for the application 
ofs.1l4are: (1) identity of the cause of action, (2) absence of jurisdiction or other 
cause of a like nature in the Court which entertained the prior litigation, and (8) 
that the plaintiff must be prosecuting the earlier proceeding with due diligence 
and must have acted in good faith. The first point is not in dispute in this case, 
because it is the admitted position that the cause of action on which Regular 
Civil Suit No. 245 of 1961 was based was the very same cause of action on which 
the former suit viz. Regular Civil Suit No. 54 of 1961 was instituted. However, 
there is serious dispute as to the satisfaction of the other two conditions. It was 
urged that the former proceeding did not suffer from the defect of jurisdiction 
or a defect of a like nature. It was further urged that the plaintist had not acted 
in good faith and with due diligence. 


Now, the earlier proceeding in this case viz. Regular Civil Suit No. 54 of 1961 did 
not suffer from any defect of jurisdiction, butit was submitted—and this submission 
was acoepted by the lower appellate Court—-that it did suffer from a “‘defect of like 
nature” within the meaning of s. 14 of the Indian Limitation Act. This expression 
‘defect of a like nature” has been the subject of much judicial comment. In Maneklal 
v. Shivial, it was observed that the question what is a ‘“‘defect of a like nature” 
within the meaning of s. 14 of the Indian Limitation Act, 1908, must depend on 
the facts of each case. These words ‘‘defect of a like nature” must mean and 
connote something which is quite distinot from defect of jurisdiction. It was 
further observed that s. 14 of the Act must be liberally construed. If on the facts 
of a particular case the Court finds that the plaintiff was prosecuting in good faith 
another civil proceeding against the same defendant founded on the same cause 
of action, the time taken by any such proceeding will have to be excluded. In the 
above decision the Division Bench referred to and followed a Privy Council decision 
viz. Hem Chunder Chowdhry v. Kali Prosunno Bhaduri. In Mathura Singh v. Bha- 
want Singh"!, a Full Bench of the Allahabad High Court was considering a former 
suit filed by the plaintiff which was held to be bad on account of misjoinder of 
plaintiffs and causes of action. It was held that under the provisions of s. 14 of 
the Indian Limitation Aot, 1908, the plaintiff was entitled to the benefit of exolu- 
sion of the time during whioh he was prosecuting the former suit. It was observed 

“if there was an inability in the Court to entertain the former suit produced by any cause 
not connected in any way with want of good faith or due diligence in the plaintiff, that cause 
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is of like nature to defect of jurisdiction within the meaning of section 14. It is not necessary 
that the cause which prevented the former Court from entertaining the suit should be a cause 
which was independent of and beyond the control of the plaintiff”. 


The words “or other cause of a like nature” came to be considered by a Full 
Bench of the Lahore High Court in Bhat Jai Kishen v. Peoples Bank. It was 
held that these words must be read so as to convey something ejusdem generts or 
analogous with the preceding words relating to the defect of jurisdiction. It was 
observed that if these words are read along with the expression ‘is unable to enter- 
tain’, they would denote that the defect must be of such a character as to make it 
impossible for a Court to entertain the suit or application either in its inception 
or at all events as to prevent it from deciding it on its merits. If the earlier suit 
can at all be said to be decided on its merits, then the provisions contained in s. 14 
of the Indian Limitation Act would not be of any avail to the plaintiff when he 
files the subsequent suit. If the plaintiff fails to seoure reliefs in the earlier proceed- 
ing because on the facts the relief sought is found to have been misconceived or 
because the facts stated in the earlier plaint or petition do not disclose a good and 
complete cause of action, then the plaintiff would not be entitled to take the bene- 
fit of the provisions of s. 14 when he files his subsequent suit after reotifying the 
earlier mistake. 


A Full Bench of the Patna High Court also had occasion to consider the pro- 
visions of s. 14 of the Indian Limitation Act in Lal Bihari Lall v. Bani Madhava". 
It was observed by the Patna High Court that the essential object of s. 14 
and the principle which underlies it is that the bar of limitation should not affect 
a person honestly doing his best to get his case tried on merits but failing through 
the Court being unable to give him such a trial. The principle is clearly applicable 
not only to cases in which a man brings his suit in the wrong Court, that is, a Court 
having no jurisdiction to entertain it, but also where he brings the suit in the wrong 
Court in consequence of a bona fide mistake of law or defect of procedure. It was 
further observed that given good faith and due diligence, a cause is not prevented 
from being of a like nature to defect of jurisdiction merely because it was in the 
plaintiff’s own power to avoid or resulted from his own act or from a bona fide mis- 
take of law or procedure which prevented the Court in limine from entertaining 
the suit. Applyin me this principle it was held by the Patna High Court that in a 
suit under O. XXI, r. 68, Civil Procedure Code, the plaintiffs were entitled under 
s. 14(1) of the Limitation Act to the deduction of time spent in prosecuting in good 
faith and with due diligence an abortive civil revision filed under a bona fide mis- 
take of law or procedure before the High Court against the adverse order pee 
under O. XX, r. 58, Civil Prodecure Code. 


A Full Bench of the High Court of Travancore & Cochin seems to have taken a 
slightly different view in Govinda Menon v. Krishna Pilaitt. The Full Bench of 
the Travancore-Cochin High Court was, however, dealing with the defect of juris- 
diction and not with the defect of a like nature, and accordingly the observations 
to be found in para. 13 of its judgment must be restricted to defect of jurisdiction 
and cannot be extended to apply to the like type of defects which are defects other 
than the defect of jurisdiction as contemplated by s. 14. In my opinion, the con- 
tingency which is sought to be provided for by the provisions of s. 14 is the one 
which is so very well brought out by the Full Bench decision of the Patna High 
Court in Lal Bihari Lall v. Bani Madhava referred to above. If the previous 
proceeding is decided on merits, then the provisions of s. 14 are not available and 
cannot be utilised. If a cause is not determined on merits but is dismissed in 
limine by reason of defect of jurisdiction or similar other technical defect, whether 
of law or of procedure, the plaintiff would be entitled to claim the benefit of the 
provisions of s. 14 in the subsequent proceeding if it could be held that the plaintiff 
had acted bona fide at the earlier stage. 
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The question now remaining to be considered is the application of these prinoiples 
to different types of defects from which suits may be said to suffer and which may 
prevent their being decided on merits. An important decision in this connection, 
which is comparable in facts, is Rochaldas v. Uttamchand. In that matter two 
persons had tiled a suit in the subordinate civil Court at Shikarpur against one 
Rochaldas and others claiming a money decree. The plaintiffs were partners of 
a firm. One day before the period of limitation was about to expire the firm filed 
a suit against Rochaldas, being suit No. 810 of 1984. The said suit was dismissed 
by the subordinate civil Court of Shikarpur on August 15, 1985 on the ground 
that the plaintiffs’ firm was not registered as required by s. 69 of the Indian Part- 
nership Act. Against the decision dismissing the suit an appeal was filed which 
was also dismissed on October 17, 1986; a second appeal was filed against this 
decision which was summarily dismissed on February 16, 1987. On February 
17, 1987 Suit No. 124 of 1987 was filed in the Court of the subordinate Judge at 
Shikarpur, which was founded on the same cause of action. To that suit the de- 
fence, inter alia, of limitation was taken. The question which arose for the con- 
. sideration of the Division Bench consisting of Davis C.J. and Thadani J. was whe- 
ther the failure of the earlier suit viz. Suit No. 810 of 1984 for want of registration 
as required under the provisions of s. 69 of the Indian Partnership Act was a cause 
akin to the defeot of jurisdiction within the meaning of s. 14 of the Indian Limita- 
tion Act. The Division Bench held that the principles enunciated in Mathura 
Singh v.Bhawans Singh were the guiding principles. It was submitted that under 
` no circumstances can an actor omission of the party seeking exclusion be accepted 

as a cause of like nature within the meaning of s. 14 of the Indian Limitation Act. 
This submission was rejected by the Division Bench. Applying these principles 
enunciated by Strachey C. J. in the Allahabad case it was held that the lower 
Courts had rightly excluded the time from March 21, 1984 to February 16, 1987, 
. both days inclusive, taken in the dismissal of Suit No.810 of 1984 in all its stages. 
Aocordingly it was held that Suit No. 124 of 1987 was filed within time. 


In G.-G. in Council v.Gouri Shankar Mills'®, a Division Bench of the Patna High 
Court was considering the application of s. 14 of the Indian Limitation Act, 1908, 
to an earlier suit filed without the requisite notice under s. 80 of the Civil Procedure 
Code. Both the suits were for damages against the Railway for non-delivery of 
goods. The earlier sujt was filed within two months of service of notice under 
g. 80, Civil Procedure Code and hence this would not amount to compliance with the 
provisions of s. 80. The plaintiff withdrew the suit with leave of the Court and 
sued afresh. It was held on these facts that the plaintiff was entitled to exclude 
the period during which the-previous suit was pending in the Court. The objection 
of the defendants that the second suit was barred by the law of limitation was 
overruled and a decree passed in favour of the plaintiff. 


Mr. R. V. Jahagirdar on behalf of the appellant relied upon a number of decisions 
in which the benefit of s. 14 of the Limitation Act was not given to the plaintiff. 
Reference may be made to a few of them, as, in my opinion, each of them can 
be distinguished on facts. 


In Bat Jamna v. Bat Ichha"’, the plaintiff's deceased husband purchased a house 
at a Court sale but neglected to register his sale certificate. He attempted to re- 
cover possession but was obstructed by the defendant who claimed the property as 
herown. Summary proceedings were thereupon instituted in which the defendant’s 
claim was upheld. In the meantime the plaintiff’s husband died. The plaintiff 
filed a regular suit to establish her title. After filing this suit she obtained a 
second certificate and registered it. In this regular suit the plaintiff was ultimately 
non-suited on the ground that at the date of institution of the suit she did not have 
a registered certificate of sale. Subsequently the plaintiff brought a second suit 
on the strength of registered certificate. It was held by the High Court that the 
plaintiffs suit was barred; the decision proceeded, inter alia, on the footing that 
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the summary proceedings were disposed of on November 7, 1872 in which the 
defendant’s claim had been upheld and it was obligatory on the plaintiff to displace 
that order by a regular suit instituted within one year from its date. The plaintiff 
was also held guilty of laches. 


Similarly in Hart v. Krishnaji\®, the benefit of s. 14 of the Indian Limitation 
Act was not given to the plaintiff because a previous darkhast had been dismissed 
not on the ground of want of jurisdiction but because the decree sought to be exe- 
cuted was not executable personally against the mortgagors and the decree-holder 
had misconceived his remedy in executing the decree. This was a case where the 
former proceedings were altogether misconceived. This decision can be distin- 
guished on the ground that the former decision holding that the application was 
misconceived and the remedy was not available could be regarded as one given 
on merits and would not amount to a dismissal in limine on a technicality. 


Similarly in Brijmohandas Damodardas v. Sadashiv Laxman™, it was held that 
the time during which the legal representatives of the decree-holder were prosecut- 
ing their darkhast in the Court to which the decree was transferred for execution 
was not allowed to be excluded because it was found that they had recklessly dis- 
regarded the provisions of O. XXI, r.16 of the Civil Procedure Code, and sought to 
execute the decree without any authority from the Court which passed it. Now this 
last case is mainly a decision turning on the question whether the party applying. 
for exclasion of time could be aia as having conducted the earlier proceedings 
in good faith or with due diligence. On this point it has to be borne in mind that 
the former suit in the case before me viz. Regular Civil Suit No. 54 of 1961 cannot 
be held to have been instituted in reckless disregard of the provisions of s. 69 (2) 
of the Indian Partnership Act, but may be regarded as having been instituted under 
a bona fide belief that the firm was duly registered, although it eventually turned 
out that the registration was under s. 26 (A) of the Indian Income-tax Act and 
not under the Indian Partnership Act. In India Publishers, Limited v. Aldridge®®, 
it was held that s. 14 of the Indian Limitation Act was not intended to apply to a 
case in which a first suit was filed entirely through the negligence and laches of 
the plaintiff himself. The decision of the Court was that an improper joinder of 
parties or of causes of action would not be “a cause of like nature” within the mean- 
ing of s. 14 of the Indian Limitation Act. In Kashiram v. Santokhbat*, the earlier 
suit for recovery of a sum of money against the son of a ‘Mukhtar-Am’ was held 
to be misconceived. When a second suit for accounts was filed, it was held that 
the plaintiff was not entitled to the benefit of the provisions of s. 14 of the Indian 
Limitation Act because the earlier suit had been dismissed not because the Court 
had no jurisdiction to entertain it or for any other cause of a like nature, but be- 
cause it was misconceived. In the case before the Madhya Pradesh High Court, 
the earlier suit had been dismissed because the relief for rendition of accounts was 
not available against the son of deceased Mukhtar. The time taken for such pro- 
ceedings, in the opinion of the Court, could not be excluded for computing the 
period of limitation to file a second suit. 


Applying the principles enunciated in Mathura Singh v. Bhawant Singh and Lal 
Bihari Lall v. Bani Madhava and bearing in mind the general approach commended 
in Maneklal v. Shivlal that the provisions of s. 14 must be liberally construed, I am 
of opinion that the earlier suit filed by the plaintiff viz. Regular Civil Suit No. 54 
of 1961 did suffer from a defect which was within the meaning of the expression 
“defect of a like nature” in s. 14 of the Indian Limitation Act, 1908, and that the 
plaintiff would be entitled to take advantage of the provisions of that section 
provided that it is possible to hold that the plaintiff had acted in good faith or with 
due diligence. 


This brings us to a consideration of the last two points advanced on behalf of the 
appellant. It was submitted that the conduct of the plaintiff in instituting ‘the 
earlier suit in reckless disregard of the express provisions of s. 69(2) of the Indian 
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Partnership Aot as well as the conduct of the plaintiff's partner after August 81, 
1061 was such as would not entitle the plaintiff to the benefit of the provisions of 
s. 14 of the Indian Limitation Act. 


It is well settled that ‘good faith’ as contemplated by sub-ss. (1) and (2) of s. 14 
of the Indian Limitation Act, 1908, is not the same ‘good faith’ as contemplated 
under the General Clauses Aot. We have a special definition of the expression 
‘good faith’ in the Limitation Act and s. 2 (7) provides that nothing shall be deemed 
to be done in good faith which is not done with due care and attention. When 
we turn to the definition of ‘good faith’ in the General Clauses Act, the definition 
is that a thing shall be deemed to be done in good faith where it is in fact done 
honestly, whether it is done negligently or not. Therefore, while the General 
Clauses Act emphasizes ‘honesty’ and ignores the factor of negligence, the Indian 
Limitation Act emphasizes not ‘honesty’ but that a party has acted with dde care 
and attention. Now, this question is principally one of correct conclusion to be 
arrived from the facts which are found. J have already earlier referred to the fact 
that the lower appellate Court found the plaintiff's partner’s evidence to be trust- 
worthy and has accepted the same in toto. 


What does that evidence reveal? It reveals in my view that the plaintiff had 
instituted the earlier suit under a bona fide belief that his firm was duly registered. 
It was subsequently ascertained that the registration was not under the Indian 
Partnership Act but under s. 26 (A) of the Indian Income-tax Act. In this view 
of the matter it will not be possible to hold that the earlier suit instituted by the 
plaintiff was one instituted in reckless disregard of the provisions of s. 69 (2) of 
the Indian Partnership Aot. Although there was lack of compliance with the 
provisions of s. 69(2), the non-compliance was under a bona fide error and cannot 
be characterised as one done in utter disregard or defiance of the statutory provi- 
sions. 


Let us now turn to the events after August 81,1961. It was submitted on behalf 
of the appellant that even when the plaintiff's attention was drawn to the defect 
in the earlier proceeding, the plaintiff took as many as forty-seven days before 
taking effective steps to rectify the defect. Now, in the first place, the written 
statement does not clearly aver that the plaintiff's firm is not duly registered as 
required under the Indian Partnership Act. The written statement merely con- 
tains an averment in general terms as follows: 


‘That the plaintiff is put to the strict proof of the allegation that the firm is duly registered, 
and it is submitted that if the plaintiff failed to prove this, the suit is liable to be dismissed”. 


Although this submission was in rather genera] terms, it caused the plaintiff's 
pleader to make necessary inquiry from the plaintiff and to insist upon the plain- 
tiff producing the certificate of registration for his (the pleader’s) perusal. This in- 
quiry made by the pleader resulted in the plaintiff realising his error, whereupon 
an application was made for the registration of the firm on Ootober 16, 1961 and 
the Purshis(exh. 45) was filed on October 17, 1961, after which Regular Suit No. 54 
of 1961 was got dismissed with costs. It is not possible to regard the time taken as 
unduly long which must result in the plaintiff's conduct being characterised as not 
diligent. The steps taken by the plaintiff after the filing of the written statement 
are not steps as can be characterised as having been taken without due care and 
attention. Necessary inquiries had to be made in order to ascertain the truth or 
otherwise of the general plea taken by the defendant. After ascertaining that 
there was substance in the contention, the plaintiff appears to have immediately 
taken steys to rectify the defect and also for apprising the Court of the fact of 
the technical defect in the pending suit. It is the plaintiff who appears to have 
obtained so to say from the Court the order of dismissal of his suit. The plaintiff 
thereafter also filed a fresh suit on the very same day on which the earlier proceeding 
was dismissed. 


In connection with this head of argument Mr. R. V. Jahagirdar drew my atten- 
tion to a very recently reported decision of the Supreme Court in Rabindra Nath 


1972.]  SURAJMAL DAGDURAMJI V. SHRIKISAN (4.c.J.)—S. K. Desai J. 197 


v. Sivakami??, The plaintiff in this litigation was a purohaser from parties who 
had purchased certain lands at Court sales for arrears of land revenue. The gales 
were confirmed, sale sanads were issued and possession of the lands was delivered 
to the purchaser. He leased the lands to defendant No. 6 who paid the rent for one 
crop and when the plaintiff demanded rent for the subsequent crops, defendant No. 6 
informed the plaintiff that defendants Nos. 1 to 5 were demanding the rent as 
they alleged they were entitled to it. The plaintiff thereupon made inquiries and 
found that defendants Nos. 1 to 5 had applied to the Chief Revenue Authority for 
setting aside the sales and that the said Authority had without notice to the pur- 
chaser or to the plaintiff, setaside the sales. In 1946 the plaintiff filed a suit for a 
declaration that the orders of setting aside the sales were without jurisdiction, but 
to such a suit neither the State nor the Government was made a party. An ob- 
jection was taken by the defendants that the suit was not maintainable. This 
contention was negatived by the Distriot Munsiff and a revision against this deci- 
sion was filed in the High Court. When the matter came up for hearing the learned 
advocate for the plaintiff-respondent stated that the Government was not a neces- 
sary party to the suit and that the plaintiff was prepared to take the risk of not 
impleading the State as a party. On this statement made by the advocate for 
the plaintiff-respondent, the, High Court dismissed the revision petition. After 
the remand the case was tried by the District Munsiff who passed a decree in favour 
of the plaintiff. The contesting defendants appealed to the District Court, but 
that appeal was dismissed. A second appeal was filed in the High Court and it 
was heard by a Full Bench of the Travancore-Cochin High Court. The High 
Court by its judgment held that the Government was a necessary party 
to the suit and that by reason of the failure of the plaintiff to implead the Govern- 
ment the suit was not maintainable. Aocordingly the appeal was allowed and 
the suit dismissed. After the suit was dismissed the plaintiff gave a notice to 
the Government under s. 80 of the Civil Procedure Code and thereafter filed a fresh 
suit in 1957 in the Court of the Principal Subordinate Judge, Nagarooil. The 
State of Madras was defendant No. 7 to this suit. One of the pleas taken on behalf 
of the contesting defendants to that suit was the plea of limitation. The Subordi- 
nate Judge on this issue held that the second suit though filed long after the expiry 
of twelve years from the date of revenue sales was not barred, because the plaintiff 
was entitled to exclude under s. 14 of the Limitation Act the time spent in prosecut- 
ing the earlier suit. If this period was excluded, the suit would be in time and 
was held, therefore, to be within the prescribed period of limitation. Consequently 
the Subordinate Judge decreed the suit. In appeal the High Court of Madras 
came to a different conclusion on the question of limitation. The conduct and 
the attitude of the plaintiff were referred to and commented upon and held suffi- 
cient to dispose of the question of bona fides against him. Accordingly the High 
Court dismissed the suit. The plaintiff preferred an appeal to the Supreme Court, 
and the Supreme Court agreed with the decision of the High Court, holding that 
the reasons given by the High Court for not extending the benefit of s. 14 were 
cogent. According to P. Jaganmohan Reddy J., who spoke for the Supreme Court, 


“.,. Section 14 of the repealed Limitation Act which is applicable to this case gives benefit 
to a party who has been prosecuting with due diligence another civil proceeding whetherin a Court 
of first instance or in a Court of first appeal against the defendant, where the proceeding is founded 
upon the same cause of action and is prosecuted in good faith in a Court which from the defect 
of jurisdiction or other cause of like nature is unable to entertain it. ” (p. 782). 


The Court held that there could be no two opinions as to the question whether 
the plaintiff had bona fide prosecuted the earlier suit. The objection as to main- 
tainability was taken at the very initial stage, but that was resisted. At every 
stage, thereafter, according to the Supreme Court, the plaintiff could not be said 
to be prosecuting the previous proceeding bona fide. It was held that the plaintiff 
took a chavee, that he failed in his gamble and that he could not, therefore, be said 
to be prosecuting the earlier proceeding bona fide. 


22 [1972] ALR. S.C. 780. 
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The conduct of the plaintiff in the present case and his prosecution of Regular 
Civil Suit No. 54 of 1961 during the limited period of seven months, are in no way 
comparable to the conduct of the plaintiff in the litigation being considered by 
the Supreme Court. The position might have been different had the plaintiff 
persisted in his attitude despite the ples taken in the defendant’s written statement, 
or made no efforts to find out the true position. For instance, if the suit had gone 
for regular trial and after framing the issues it had been discovered that the plain- 
tiff’s firm was not registered under the Indian Partnership Aot, 1982, which would 
have resulted in the dismissal of his suit, then it would have been a moot point 
whether the plaintiff's conduct in that proceeding could be regarded as bona fide. 
In the case before me it has been held that the plaintiff's firm was registered under 
the provisions of s. 26 (A) of the Indian Income-tax Act. The plaintiff instituted 
the previous suit under an erroneous belief that registration of the firm under the 
provisions of the Indian Income-tax Act was sufficient in law and would smount 
to compliance with the requirements of s. 69 of the Indian Partnership Act. When 
the plaintiff's pleader was put up on an inquiry asa result of the general plea taken 
in the written statement, it has been found that the plaintiff's partner took effective 
steps, ascertained the true position and immediately brought it to the notice of the 
plaintiff's pleader. Thereafter an application for registration of the firm was 
made and a Purshis was thereafter immediately filed in Court conceding the true 
position, which resulted in the dismissal of the earlier suit. I am not prepared 
to hold such conduct as showing lack of bona fides or to characterise the plaintiff 
as @ person who has acted without due diligence. 


In this view of the matter there is no substance in any of the contentions urged 
on behalf of the appellant. Accordingly the appeal must fail and will stand 
dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Tukkapurkar and Mr. Justice Maloankar. 


SUNDRABAI RAMACHANDRA RABADE v. ANANDRAO HARIBHAU 
RABADE.* 


Civil Procedure Code (Act V of 1908), O. XXI, r. 66 (2), O. XXI, r. 90; Sec. 47—-Limitation Act 
(XXXVI of 1963), Aris. 127, 137—Whether notice to be given under O. XXI, r. 66 (2) manda- 
tory or directory—-Effect of non-service of notice on judgment-debtor. 

The provision as to notice contained in O. XXI, r. 66 (2) of the Civil Procedure Code is 
directory and not mandatory and non-service of notice upon the judgment-debtor thereunder 
will render the subsequent sale voidable at the instance of the judgment-debtor, who 
will have to prefer an application for setting aside the sale under O. XXI, r. 90 of the Code 
and he will only succeed on proving substantial injury to him. Such ah application will be 
governéd by art. 127 of the Limitation Act, 1968. 


Dada Narayan v, Jaichand! and Narayan Purushottam v. Ramchandra Mudgalji,? dis- 
approved. 


Sundrabaí Dalichand v. Moreshwar, commented upon. 


Montreal St. Ry. Co. v. Normandin,* Tikaram v. Hansraj,5 Tassaduk Rasul Khan v. Ahmad 
Husain, Namdeo v. Govardhan,” Sheodhyan v. Bholanath, Nareshchandra Mitra v. Molla 
Ataul Hug? and Swaminatha v. Kriskhnaswami,!? referred to. 


“Decided, July 3, 1972. First Appeal [1917] A.LR. P.C. 142. 
No. 752 of 1971, against the decision of D. M. [1954] A LR. Nagpur 241. 
Wagh, Civil Judge, Senior Division, Kolhapur, 1898) L.R. 20 LA. 178. 
in Mise, Civil Application No 61 of 1971. 1988) 41 Bom. L.R, 468. 

1 (1957) 60 Bom. L.R. 380. 1899) LL.R. 21 All. 311. 

2 [1948] A.1.R. Nagpur 177. (1929; I.L.R. 57 Cal. 1206. 

3 (1957) 60 Bom. L.R. 482. [1947] ALR. Mad. 218. 
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Tux facts are stated in the judgment. 


M. L. Pendse, for the appellants. 
J. B. Lalit for U. R. Lalit, for respondent No. 1. 


TULZAPURKAR J. This appeal in execution proceedings raises an interesting 
question as to whether if no notice under O. XXL T. 66 (2) of the Code of Civil Pro- 
cedure is served on the judgment-debtor, are the subsequent proceedings resulting 
in a sale void or voidable? Since on this question there is a conflict of opinion not 
only among the various High Courts in the country but even between the two 
learned Judges of this Court, the appeal has been referred to this Division Bench. 


The few facts giving rise to the appeal preferred by the heirs of the original decree- 
holder may be stated. A final decree for partition of joint family properties was 
passed on July 25, 1962 in Special Civil Suit No. 77 of 1948 and under the 
deoree, inter alia, defendant No. 8, one Haribhau, was directed to pay Rs. 29,041.85 
to defendant No.1 Ramchandra. Haribhau died on July 21, 1964 leaving bebind 
him three sons, Gajanan, Shamrao and Anandrao (respondent No.1). On October 
14, 1964 the deoree-holder Ramchandra filed an execution application, being 
Special Darkhast No. 84 of 1964 for realisation of the amount of Rs. 29,041.85 and 
certain immoveable properties, being 1/2 share in three plots of land that had been 
allotted to deceased Haribhau under the decree, were got attached and the decree- 
holder prayed for sale of the same. On April 26, 1965 the executing Court ordered 
sale of attached properties under O.XXI, r. 64 and also directed a notice under 
O. XXJ, r. 66 (2) being issued to the heirs of the deceased judgment-debtor Hari- 
bhau. Notices were admittedly served on Gajanan and Shamrao in July 1965 
but there is a controversy whether it was served on Anandrao, the third son, 
(respondent No. 1) or not. However, the proclamation was settled by the Court 
on. November 18, 1965 and on December 6, 1965 the Court issued warrant 
of sale and proclamation. Eventually the properties were sold by a public auction 
on April 19, 1968 and it was knocked down to respondent No. 2 as the highest 
bidder for Rs. 28,850. On May 16, 1968 Gajanan and Shamrao filed an application 
being Miso. Application No. 111 of 1968 for setting aside the sale on certain grounds 
but that application was dismissed sometime in December 1970. Thereafter on 
March 24, 1971, that is, nearly two years and eleven months after the auction sale 
had taken place Anandrao (respondent No. 1) filed an application being Miso. 
Civil Application No. 61 of 1971 under O. XXI, r. 90 read with s. 47 of the Code 
of Civil Procedure for setting aside the sale on the ground that notice under 
O. XXT, r.66({2) had not been served upon him. Ramchandra having inthe mean- 
time died his heirs (the present appellants) opposed the application on the ground 
that notice under O. XXI, r. 66 (2) had been served on Anandrao and also on the 
ground that the application was barred by limitation. It was contended by them 
that assuming that notice under O. XXI, r. 66 (2) was not served upon Anandrao, 
it was a mere irregularity in publishing and conducting the sale and as such 
the application fell under O. XXI, r. 90 and ought to have been filed within 80 days 
from the date of the auction under art. 127 of the Limitation Act, 1968 and as it 
was filed more than 2 years and eleven months after the sale it was barred by time. 
The auction purchaser (respondent No. 2) also resisted the application and supported 
the contention of the heirs of the original decree-holder. Without deciding the 
factual question as to whether notice under O.X XI, r. 66 (2) had been served on 
respondent No. 1 or not, the executing Court decided the point of limitation as 
a preliminary point. Two decisions of this Court were cited before the learned 
Judge; one in the case of Dada Narayan v. Jaichand’ which has taken the view 
that such sale without service of the notice under O. XXI, r. 66 (2) is null and 
void and that the application falls under s. 47 and would be governed by art. 187 
of the Limitation Act and the other in the case of Sundrabat Dalichand v. More- 
shwar? which has taken the view that non-service of notice under O.XXI, r. 66 (2) 


1 (1957) 60 Bom. L,R. 380. 2 (1957) 60 Bom. L.R. 482, 
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is a material irregularity and the applicant is required to set aside the sale by making 
an application under O. XXI, r. 90 and as such it is governed by art. 127 of the 
Limitation Act. When these two decisions expressing rival views were pressed. 
before him by either side the learned Judge felt that the point raised was a ticklish 
one but he preferred to follow the view expressed in Dada Narayan v. Jaichand 
and he held that the application in question fell under s. 47 and so was within 
limitation under art. 187 of the Limitation Act; he thereupon directed the parties 
to lead evidence on the factual aspect as to whether the notice had been served 
on Anandrao or not. Against this order passed by the learned Judge on August 
A 1971 the heirs of the original decree-holder have come up in appeal to this 
urt. 

We have gone through the Miso. Civil Application No. 61 of 1971 preferred by 
respondent No. 1 to the executing Court on Maroh 24, 1971 and we may state that 
the only ground on which the auction sale held on April 19, 1968 was sought to be 
set aside by him was that notice under O.XXI, r. 66 (2) was not served upon him, 
and both in the lower Court as well as before us the matter was argued on the 
assumption that notice under O. XXI, r. 66 (2) should be taken not to have been 
served upon respondent No. 1. ‘Mr. Pendse appearing for the appellants has con- 
tended before us that the executing Court was in error in taking the view that 
the auction sale held on April 19, 1968 without service of notice under O. XXI, 
r. 66 (2) upon the judgment-debtor was null and void and that the application of 
respondent No.1 fell under s. 47 of the Code of CivilProcedure. He urged that the 
provisions of O. XXI, r. 66 (2) should be held to be directory and not mandatory 
and as such any breach thereof would be a mere irregularity—and in a given 
case even a material irregularity— and not an illegality and a sale held by the 
executing Court without service of notice under O. XXI, r. 66 (2) upon the judgment- 
debtor would be a sale with jurisdiction though held irregularly and would be 
liable to be set aside upon proof of substantial injury under O. XXI, r. 90. He 
submitted that s. 47, which requires all questions relating to the execution, discharge 
or satisfaction of a decree arising between the parties to the suit and their repre- 
sentatives should be decided by an application in execution and not by a separate 
suit, only covered such execution sales which were null and void ab inttio, that 
is to say, sales held by the executing Court without jurisdiction and according 
to him, the several decisions which have been enlisted in Sir Dinshaw Mulla’s com- 
mentary under s. 47 clearly show that in all those cases the Court was concerned 
with sales held by the executing Court without jurisdiction and which were, therefore, 
void ab initio. In support of his contention that an application to set aside a sale 
on the ground of non-service of a notice under O.XXI, r. 66 (2) fell under O.X XT, 
r. 90 and as such was governed by art. 127 he relied on the decision of Justice 
Miabhoyin Sundrabat Dalichand v. Moreshwar. He also pointed out that a similar 
view has been taken by the Madras High Court in two decisions reported in Neelu 
Neithiar v. Subramania® and Karunakaran v. Chaihu‘ and also by the Andhra 
Pradesh High Court in Satyanarayanamurthy v. Bhavanarayana’ and by the 
Korala High Court in Kuttikrishna Nair v. Madhavan Nair’ and Govindav. Varkey’. 
He, therefore, urged that the application preferred by respondent No. 1 to the 
executing Court will have to be regarded as having become barred by limitation, 
inasmuch as, it was not made within 80 days from the date of auction as required 
by art. 127 of-the Limitation Act. On the other hand, Mr. Lalit appearing for 
respondent No. 1 contended that the provisions of O. XXI, r. 66 (2) should be 
held to be mandatory and a breach of such mandatory provisions must result in 
the subsequent proceedings including the sale being rendered null and void alto- 
gether, in which event, according to him, there would be no sale in the eye of law 
at all and there would be no question of the aggrieved party (judgment-debtor) 
being required to set aside the sale but the application would be for getting a decla- 
ration that the judgment-debtor’s properties continue to belong to him notwith- 
3 eee ALR. Mad. 481. 6 tony A.LR. Ker. 882. 


4 [1956] ALR. Mad 281 Y [1971] ALR. Ker. 8, F.B. 
5 [1957] ALR. A.P. 185, Fn. 
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standing the so-called sale. He, therefore, urged that such an application would 
fall under s. 47 of the Code of Civil Procedure and would be governed by the resi- 
duary art. 187 of the Limitation Act and since the present application of respondent 
No. 1 had been filed within three years from the date when a right to file the applica- 
tion accrued, the same would be within the limitation. Naturally in support of his 
contention Mr. Lalit has relied upon the view expressed by Justice Mudholkar in 
the case of Dada Narayan v. Jaichand. He pointed out that Justice Mudholkar 
had followed an earlier decision of Justice Vivian Bose in Narayan Purushottam v. 
Ramchandra Mudgaljs.6 He further pointed out that the learned Judges who 
decided those cases had given reasons for taking the view that the provision of 
O. XXI, r. 66 (2) regarding service of notice was a mandatory provision. Mr. Lalit 
also relied upon the decisions of the Madras, Punjab, Assam and Allahabad High 
Courts reported in Jagannath v. Perumal Naidu,® Balwant Rai v. Amrit Kaur, 
Prafulla Chandra v. Calcutta Credit Corpn.“, Harindra Nath v. Bhola Nath Sahu" 
respectively. According to Mr. Lalit, the question whether initially the execut- 
ing Court possessed jurisdiction to hold an auction sale of attached properties 
or not is not very material, for, even ifthe Court had such jurisdiction if the pro- 
visions of O.XXI, r. 66 (2) were regarded as mandatory,—and he urged that they 
should be so regarded,—-any breach of such mandatory provisions would render the 
subsequent proceedings including the sale of properties a nullity and if the sale was 
null and void, the application would be governed by s. 47 and would, if filed 
within three years, be in time under art. 187 of the Limitation Act. 


After having given our anxious consideration to the rival contentions that were 
urged before us, we are clearly of the opinion that the questions whether the execut- 
ing Court initially possesses jurisdiction to sell properties in execution proceedings 
or not and when the executing Court gets jurisdiction are questions beside 
the point and the real question that falls for determination is whether the provision 
regarding service of notice contemplated by O. XXI, r. 66 (2) is mandatory or 
directory. There is no doubt that the exeouting Court will get jurisdiction to 
order sale of properties for realising the decretal dues depending upon what 
type of decree the Court is called upon to execute and whether some of the provisions 
of O. XXI are complied with or not. Such jurisdiction would be conferred upon 
the executing Court by the decree itself where it directs the sale of the property, 
as for instance a mortgage-deoree or decree creating a charge and directing sale in 
default of payment. Where the decree itself does not give jurisdiction as in the 
case of a money-deoree, ordinarily the execution application will give it jurisdiction 
if it contains a prayer that the money payable under it be realised by attachment 
and sale of some specified property of the judgment-debtor. Further in the case 
of a money decree, which is sought to be executed against the legal representative 
of the judgment-debtor who has in the meantime died, the jurisdiction is obtained 
by the executing Court after notice under O.XXI, r. 22 is served upon the legal 
representative and his objections if any are heard and disposed of but if no notice 
is given and the legal representative is not heard or even apprised of what is being 
done the sale will be without jurisdiction; however, in the case of a final mortgage- 
decree which is being executed against the legal representative of the deceased 
judgment-debtor an omission to issue notice under O.X XI, r. 22 will not render the 
sale a nullity but the sale would be voidable at the instance of the legal representative 
who can avoid it under O. XXI, r. 90 on proof of material irregularity or fraud and 
substantial injury. This position in law has been clearly enunciated in a Division 
Bench judgment of this Court in Mahadeo Budhya v. Shantilal Mulji.™ In the 
present case admittedly the exeoution application, being Special Darkhast No. 84 
of 1964, for realisation of Re. 29,000 and odd by attachment and sale of certain 
specified properties was filed by the decree-holderon October 14, 1964 against the 
heirs and legal representatives of the deceased judgment-debtor; further admit- 
tedly the said properties which were in the possession of the heirs and legal re- 


8 [1948] A.LR. Nagpur 177. 11 [1965] A.LR. Assam 21. 
9 [1955] ALR. Mad. 283. 12 [1987] ALR. All. 407, 
10 [1961] ALR. Punj. 495. 18 (1957) 59 Bom. L.R. 718, at p. 728. 
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presentatives were attached under O. XXI, r. 54; and further admittedly the 
executing Court had on April 26, 1965 ordered the sale of the attached properties 
under O. XXI, r. 64, and in view of these facts, particularly the attachment effected 
under O.XXT, r. 54 it will be difficult to say that the heirs and legal representatives 
were not apprised of what was being done to their properties in execution. It is, 
therefore, clear that in this case the executing Court had jurisdiction to sell the 
properties in question. Even so, the question that arises for consideration in this 
appeal is whether the auction sale held on April 19, 1968 is null and void or 
voidable for non-service of notice under O.XXI, r. 66 (2) upon respondent No. 1 
one of the heirs of the judgment-debtor and the answer to that question, in our 
view, must depend upon whether the relevant provision of O.XXT, r. 66 (2) is man- 
datory or directory. Itis obvious that if the said provision is regarded as a man- 
datory provision then clearly a breach of such mandatory provision must neces- 
sarily result in rendering the subsequent proceedings including the sale a nullity, 
thatis to say, thesale will have to be held void; but if the aforesaid provision 
is regarded as directory in character, then clearly a breach thereof would only 
render the subsequent proceedings including the sale voidable at the instance of the 
party aggrieved. Therefore, in the present appeal, in our opinion, the main question 
which falls for determination is whether the provision contained in O.XXI, r. 66 (2) 
requiring notice to be given to the judgment-debtor for settlement of the procla- 
mation of sale is mandatory or directory. 


Now, apart from the decided cases. we shall approach the question from the 
view point of what would be the proper and true construction of the relevant pro- 
vision contained in O.XXI, r. 66 (2), and in order to decide what should be its 
proper construction it would be desirable to set out the provisions of O. XXI, 
r. 66 which run as follows : 


“Proclamation of sales by public auction.— (I) Where any property is ordered to be sold by 
public auction in execution of a decree, the Court shall cause a proclamation of the intended sale 
to be made in the language of such Court. 

(2) Such proclamation shall be drawn up after notice to the deoree-holder and the judgment- 
debtor and shall state the time and place of sale, and specify as fairly and accurately as poasihle— 

(a) the property to be sold; 

(b) therevenue assessed upon the estate or part of the estate, where the property to be sold 
is an interest in an estate or in part of an estate paying revenue to the Government; 

(c) any incunbrance to which the property is liable; 

(d) the amount for the recovery of which the sale is ordered; and 

(e) every other thing which the Court considers material for a purchaser to know in order 
to judge of the nature and value of the property. , ' 

(3) Every application for an order for sale under this rule shall be accompanied by a state- 
ment signed and verified in the manner hereinbefore prescribed for the signing and verification 
of the pleadings and containing, so far as they are known to or can be ascertained by the person 
making the verification, the matters required by sub-rule (2) to be specified in the proclamation. 

(4) For the purpose of ascertaining the matters to be specified in the proclamation, the 
Court may summon any person whom it thinks necessary to summon and may examine him in 
respect to any such matters and require him to produce any document in his possession or power 
relating thereto.” 


In the first place it is clear that the purpose or object of issuing the notice under 
r.66 (2) is to see that the proclamation of sale is properly drawn up and while settling 
the same both the judgment-debtor and decree-holder are afforded an opportunity 
to have their say in the matter. Secondly, sub-r. (2) uses the expression “‘shall”’ 
and declares that proclamation shall be drawn up after notice to the decree-holder 
and the judgment-debtor. The question is whether by reason of the user of the 
expression “shall’? any imperative character is attributed to the provision or 
notwithstanding the use of the expression ‘‘shall” the provision is intended to be 
directory, for, it is well settled that the mere use of the expression “shall” is not 
decisive and may not necessarily impart any imperative or mandatory character 
to the provision. The provision will have to be considered in the context in which 
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it occurs, the object for which it has been made, the importance that is intended 
to be attached to it, its relation to the general object intended to be secured by the 
enactment and several other relevant factors. Itis true that enactments regulating 
the procedure in Court are usually considered as imperative, but even this normal 
rule of construction applicable to enactments regulating procedure in Court is 
subject to certain exceptions. The correct enunciation of the principle to be 
applied for construing statutory enactments will be found in Maxwell on The 
Interpretation of Statutes, 12th edn., wherein on p. 814 the following passage 
occurs : 


“,..When a statute requires that something shall be done, or done in a particular manner 
or form, without expressly declaring what shall be the consequence of non-compliance, is the 
requirement to be regarded as imperative (or mandatory) or merely as directory (or permissive) ?... 


Itis impossible to lay down any general rule for determining whether a provision is imperative 
ordireotory. ‘No universal rule,’ said Lord Campheli L, C., ‘ can be laid down for the construction 
of statutes, as to whether mandatory enactments shall be considered directory only or obligatory 
with an implied nullification for disobedience. It is the duty of Courts of Justice to try to get 
at the real intention of the Legislature by carefully attending to the whole scope of the statute 
to be construed.’ And Lord Penzance said: ‘I believe, as far as any rule is concerned, you 
cannot safely go further than that in each case you must look to the subject-matter; consider the 
importance of the provision that has been disregarded, and the relation of that provision to the 
general object intended to be secured by the Act; and upon a review of the case in that aspect 
decide whether the matter is what is called imperative or only directory’.”’ 


Again on p. 820 dealing with “Rules of procedure” the following passage ocours : 


“Koactments regulating the procedure in courts are usually construed as imperative, even 
where the observance of the formalities in question isnot a condition exacted from the party seeking 
the benefit of the statute, but a duty imposed on a court or public officer when no general in- 
convenience or injustice seems to call for a different construction.” 


The aforesaid two passages clearly show that no hard and fast rule could be laid 
down for determining whether a particular provision is imperative or directory 
and in each case the Court has to look to the subject-matter, the importance of 
the provision that has been disregarded and the relation of that provision to the 
general object intended to be secured by the Act and in the light of these aspects 
decide whether the particular provision is mandatory or directory. It is also 
clear that though usually enactments regulating the procedure in Courts are 
construed as imperative, if general inconvenience or injustice requires a different 
construction, such different construction should be put on the relevant provision. 
In Crawford’s ‘The Construction of Statutes’, 10th edn., para. 262 runs as follows : 


“Mandatory and Directory or Permissive Words Ordinarily the words ‘shall’ and ‘must’ 
are mandatory, and the word ‘may’ is directory, although they are often used interchangeably 
in legislation. This use without regard to their literal meaning generally makes it necessary for 
the courts to resort to construction in order to discover the real intention of the legislature. 
Nevertheless, it will always be presumed by the court that the legislature intended to use the words 
in their usual and natural meaning. If such a meaning, however, leads to absurdity, or great 
inconvenience, or for some other reason is clearly contrary to the obvious intention of the legis- 
lature, then words which ordinarily are mandatory in their nature will be construed as directory, 
or vice versa. In other words, if the language of the statute, considered as a whole and with due 
regard to its nature and object, reveals that the legislature intended the words ‘shall’ and ‘must’ 
to be directory, they should be given that meaning.” 


The principles of construction stated in the aforesaid passages quoted by us 
from Maxwell and Crawford could beillustrated by referring to two or three decisions. 
In Montreal St. Ry. Co. v. Normandin}* the verdict of a jury in an action was sought 
to be set aside on the ground that the trial was coram non Judice and the verdict 
a nullity, because of a series of infringements of elaborate and minute enactments 
made for the constitution of the Juries. In the absence of any perjudice to the 
objector the Privy Council ruled that it would cause greatest public inconvenience 
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if it were held that the neglect to observe the provisions of the statute made the 
verdict of all the Juries taken from the old list tpso facto null and void so that no 
Jury trial could be held until a duly revised list had been prepared. The Privy 
Council pointed out that the objects sought to be achieved by these elaborate 
provisions for the mode of preparing the list seem to be three, namely, to dis- 
tribute the burden of Jury service, to secure for Courts effective list of Jurors and 
to avoid the selection of particular persons — to avoid packing and having regard 
to these objects that were aimed at it was unnecessary and wrong to hold that the 
neglect of the provisions made ‘the list null and void. In particular this is what 
the Privy Council has observed : 


“,.. When the provisions of a statute relate to the performance of a public duty and the case 
is such, that to hold null and void, acts done in neglect of this duty would work serious general 
inconvenience or injustice to persons, who have no control over those entrusted with the duty, 
and at the same time, would not promote the main object of the Legislature, such provisions are 
to be held to be directory only, the neglect of them though punishable, not affecting the validity 
of the acts done.” f 


It would be clear from the above decision that though in that case the main con- 
sideration which weighed with the Privy Council was serious general inconvenience 
that would be caused due to neglect of the performance of a public duty enjoined 
upon the Sheriff to revise the Juror’s list as per the provisions contained in the 
statute, their Lordships have also indicated that even the consideration. of in- 
justice to persons who have no control over those entrusted with the duty would be 
‘another factor which could be taken into account while deciding the question 
whether particular provision should be regarded as mandatory or directory. 


The second decision to which we would like to refer is the decision of the Nagpur 
High Court in the case of Tikaram v. Hansraj,» where the question that arose 
for determination was whether the second clause of the First Schedule of Arti- 
tration Act, 1940 should be regarded as mandatory or directory. The relevant 
clause runs as follows: 


“Ifthe reference is to an even number or arbitrators, the arbitrators shall appoint an umpire 
not later than one month from the latest date of their respective appointments.” 


Notwithstanding the use of the expression ‘‘shall’”’, the Nagpur High Court follow- 
ing the aforesaid passages appearing in Maxwell took the view that the aforesaid 
provision was not mandatory and non-observance of the same did not vitiate the 
award given by the arbitrators. The relevant head-note in the report is as under : 


“No universal rule can be laid down for the construction of the statutes a3 to whether 
mandatory enactments shall be considered directory only or obligatory with an implied 
nullification for disobedience. When the command of the Legislature is disregarded, nullifica- 
tion may be the usual consequence. But the mere presence of the word ‘shall’ does not necessarily 
mean that proceedings in disregard of the requirement of the statute are null and void and the 
question whether it is so is in the main governed by considerations of convenience and justice. 
An intention that the disregard of the provision should be followed by a nullification of the pro- 
ceedings must not be attributed to the legislature when that result would involve general in- 
convenience or injustice to innocent persons or advantage to those guilty of the neglect, without 
promoting the real aim and object of the Act.” 


The third decision to which we would like to refer is one more decision of the Privy 
Council in Tassaduk Rasul Khan v. Ahmad Husain** concerning certain provision 
of O, XXI of the Code of Civil Procedure itself. Rule 68 of O. XXT (old s. 290) 
says that : 

“., mnosale... shall, without the consent in writing of the judgment-debtor, take place until 
after the expiration of at least thirty days in the case of immoveable property, and of at least 
fifteen days in the case of moveable property, calculated from the date on which the copy of 
the proclamation has been affixed on the court-house of the Judge ordering the sale.” 


15 [1954] A.LR. Nagpur 241. 16 (1898) L.R. 20 LA. 176. 
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It is clear that the expression “shall” has been used in the provision and what is 
more the provision is couched in negative or prohibitory words, which are usually 
regarded as mandatory inasmuch as it provides that no sale shall take place until 
after the expiration of 80 days eto. eto. Even so, when a sale was held before the 
expiration of the period mentioned in this rule the Privy Council in the above case 
has taken the view that such sale was not null and void but would be voidable and 
capable of being set aside on proof of substantia) injury resulting from the irre- 
gularity. In effect, the Privy Council held that the above provision was not 
mandatory and that non-compliance of the same was a material irregularity within 
the meaning of O. XXI, r. 90. 


In the light of the above principles of construction as illustrated by the aforesaid 
decisions we will have to consider as to whether the provision of notice contained 
in O.XXI, r. 66 (2) will have to be regarded as mandatory or directory. Itis true 
that sub-r. (2) of r. 66 uses the expression ‘‘shall” but the question would be one 
of intention of the Legislature and that will have to be ascertained having regard 
to the subject-matter, the importance of the relevant provision and the relation 
of that provision to the general object intended to be secured by the enactment. 
The further question whether construction attributing imperative character to the 
said provision would cause serious inconvenience or injustice to innocent persons 
will have to be considered and if any such result is likely to follow it would warrant a 
different construction. Approaching the question from this angle we will first 
consider the scheme of O. XXI, Civil Procedure Code and the stage at which the 
said provision occurs. Having regard to the scheme of execution of decrees as 
is to be found in O. XXI, it will appear clear that in the case of a money decree 
the Court will receive jurisdiction to hold sale of the jadgment-debtor’s property 
no sooner an application for execution is filed before it in which the decree-holder 
prays for attachment and sale of the judgment-debtor’s property. Such an ap- 
plication if it is made within two years and against the judgment-debtor himself, 
the Court proceeds to direct attachment of immovable property specified in the 
application; if it is made after a lapse of two years or it is against the heir or legal 
representative the Court first issues and serves notice under O. XXI, r. 22 and 
then proceeds to levy the attachment. Such attachment of immovable pro- 
perty is ordered under O. XXI, r. 54, the attachment being in the nature of pro- 
hibitory order directed and served upon the judgment-debtor or his legal repre- 
sentative preventing him from transferring or charging the property in any way 
and all persons from taking any benefit from such transfer or charge. (vide Form 
No, 24 in Appendix E to the First Schedule). The prohibitory order is proclaimed 
at some place on or adjacent to such property by beat of drum or other customary 
mode and a copy of the order is also affixed on a conspicuous part of the property 
as also on the Court house and where the property is land paying revenue to the 
Government, in the office of the Collector of the distriot in which the land is situate. 
In other words, when attachment under OXXI, r. 54 takes place, the judgment- 
debtor or his legal representative is informed of the proceedings that are initiated 
by the decree-holder for realising the dues by way of attachment and sale of the 
property. If even after such notice of attachment the command of the Court 
pertaining to the payment of the decretal amount is not respected by the judg- 
ment-debtor, the decree-holder makes an application for sale of the property 
and the Court directs or orders the sale of the property under OXXI, r. 64. 
Then comes the stage of drawing up and settlement of proclamation of sale 
under O. XXI, r. 66 and sub-r. (2) of r. 66 provides that such proclamation shall 
be settled by the executing Court after notice to the decree-holder and the judg- 
ment-debtor. Sub-rule (3) provides that along with the application for order 
for sale the decre-holder or his agent has to furnish a signed and verified 
statement containing so far as known to him the matters required by sub-r (2) 
to be specified in the proclamation. In other words, the particulars to be in- 
serted in the proclamation are initially provided by the decree holder or his 
agent and the terms of proclamation are thereupon settled after notice to the 
decree-holder and the judgment-debtor. The object of giving notice to the 
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judgment-debtor under sub-r. (2) of r. 66 appears to us very clear and that is that 
before the terms of proclamation are settled the judgment-debtor should get 
an opportunity of having his say about the particulars or matters that are to be 
specified in the proclamation, though it must be admitted that in practice apart 
from mentioning what he has to say about the said particulars or matters he always 
utilizes the opportunity to put forth his objections, if he has any, to the sale 
of the property. It must be observed however that the judgment-debtor has 
ample opportunity to raise whatever objections he has to the attachment or 
sale of his property before the executing Court no sooner the attachment under 
O. XXI, r. 54 is effected. So the main purpose of notice under r. 66 (2) is to give 
the judgment-debtor an opportunity to dispute the correctness of the particulars 
farnished by the decree-holder under sub-r. (3) and see that the correct or proper 
particulars are mentioned in the proclamation of sale. Rule 67 prescribes the 
mode of making and publishing the proclamation and it provides that every 
proclamation shall be made and published as nearly as possible in the manner 
in which attachment is effected under r. 54 sub-r. (2). Under r. 67 (2) such 
proclamation is also required to be published either in the Official Gazette or in a 
local newspaper or in both. In other words, apart from its publication in the 
Official Gazette or in a local newspaper the proclamation is required to be 
published by beat of drum, by affixing a copy thereof on a conspicuous part of the 
property sought to be sold and where the property happens to be a land paying 
revenue to the Government, in the Office of the Collector of the District in 
which the land is situate. These provisions pertaining to publication of proclama- 
tion clearly suggest that apart from individual notice that is required to be served 
upon the judgment-debtor for settlement of proclamation under r. 66 (2), even 
otherwise the judgment-debtor is apprised of the fact that his property is 
proclaimed to be sold by reason of the manner in which the proclamation is directed 
to be published. In other words, even if individual notice under r. 66 (2) is not 
served upon the judgment-debtor, the judgment-debtor is apprised of the fact 
that such proclamation has been drawn up and issued by reason of its publi- 
cation in the manner provided and even thereafter within the thirty days that 
must elapse before the sale is held there is nothing to prevent the judgment- 
debtor from approaching the Court for reotifying any serious or grievous mistake 
that might have crept in the proclamation already published and nothing prevents 
the Court if it feels that rectification is necessary to direct the issuance of a rectified 
or afresh proclamation. In the light of the aforesaid scheme pertaining to attach- 
ment and sale of the judgment-debtor’s property, which we have discussed above, 
it will be clear that the judgment-debtor or his legal representative has ample 
opportunity to object to attachment andjor sale of the property and it is also 
clear that even if individual notice under sub-r. (2) or r. 66 is not served upon 
him, he is not prejudiced, inasmuch as, as a result of the publication of the proola- 
mation of sale in the prescribed manner he has notice of the settled proclamation 
and if necessary he can approach the executing Court to get the proclamation 
altered or rectified for any serious mistake or infirmity before the actual sale 
takes place. Looked at from this angle, it seems to us that service:of notice 
under r. 66 (2) upon the judgment-debtor will have to be regarded as directory, 
and not mandatory. In other words, having regard to the subject-matter, the 
importance of the relevant provision, the purpose served by it, its relation to 
the general object intended to be secured by O. XXI which must be realisation of 
dues made payable by the command of the Court, the provision of notice under 
r. 66 (2) will have to be regarded as directory and not mandatory involving 
implied nullification of the sale. The second reason why we feel that the pro- 
vision as to notice under r. 66 (2) should be regarded as directory and not manda- 
tory is this. Sub-rule (2) provides that proclamation shall be drawn up after 
notice to both the decree-holder and the judgment-debtor. From construction 
point of view such notice will have to be regarded as either mandatory for both 
or directory for both. Considering the question from the point of view of the 
decree-holder, it seems to us that the provision as to service of notice upon the 
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decree-holder will have to be regarded as directory, inasmuch as, under sub-r. 
(3) it is the decree-holder himself or his agent who furnishes, as far as he oan 
ascertain the particulars or matters to be specified in the proclamation to the 
executing Court along with the application for sale of the property. If the 
matters that are to be specified in the proclamation are required by law to be 
furnished by the decree-holder or his agent himself along with the application for 
sale under sub-r. (3), non-service of notice as contemplated under sab-r. (2) upon 
the decree-holder will have to be regarded as innocuous or at least not a serious 
flaw. In the case of a decree-holder, therefore, the scheme of r. 66 itself suggests 
that the service of notice upon him under sub-r. (2) was intended by the Legislature 
to be directory and not mandatory and if it is directory in the case of decree- 
holder, it is difficult to hold that it should be regarded as mandatory in the 
case of judgment-debtor, for, it is one single provision contained in sub-r. (2) 
which provides for notice to both. The third and most important aspect which 
will have a bearing on the question is the interests of the stranger auction-purchasers 
who come on the scene when the property is knocked down to them at Court 
auctions. It is obvious that if the provision as to notice under r. 66 (2) upon 
the judgment-debtor is regarded as mandatory, then non-compliance of that 
provision will cause grave injustice to stranger auction-purchasers who normally 
bid at the auction in the belief and trust that whateverisrequired to be done by the 
Court has been properly done and that they will get the property for which they 
have bargained by giving bid at the auction. Ordinarily the auction purchasers 
who are the strangers to the proceedings between the parties before the Court 
do not and are not called upon to ascertain first whether a particular formality or 
procedure prescribed under the rules contained in O. XXI relating to the execution 
of the deorees is observed or not and they have no control over these who are 
supposed to observe the formalities and rules and these stranger auotion-pur- 
chasers are bound to suffer if their bargains are declared null and void for non- 
observance of the formalities or rules. Not only grave injustice would be caused 
to the auction-purchasers but even the administration of justice would be 
hampered inasmuch as Court auctions would not attract any bidder and the 
main object sought to be achieved by the enactment, namely satisfaction of the 
decree-holders’ dues by attachment and sale of the property will also be defeated. 
Having regard to these considerations of general inconvenience and injustice to 
stranger auction-purchasers we feel that notwithstanding the user of the ex- 
pression ‘shall’ in sub-r. (2) of rule 66, the provision regarding notice contained 
therein will have to be regarded as directory and any breach thereof will have the 
eh of rendering the subsequent proceedings including the sale voidable and not 
void. 

There is yet one more aspect concerning certain provisions of O. XXI of the 
Code of Civil Procedure which would afford a priors reasoning for coming to the 
conclusion that the provisions as to notice contained in O'X XI, r. 66 (2) will have 
to be regarded as directory and the breach thereof a mere irregularity. Ordinarily 
under the scheme of execution proceedings as contained in O. XXI before any 
immovable property is sold in execution for realization of a money decree under 
O. XXI, r. 64 it is usual to have the said property attached under O. XXI, r. 54; 
unless, of course, the property happens to be already attached under a warrant 
of attachment before judgment obtained by the plaintiff in the suit. But what 
would happen if such property is sold without attaching the same under O. XXI 
r. 54 of the Code of Civil Procedure? This Court in Namdev v. Govardhan"? 
has taken the view that an omission to attach property not merely does not render 
the sale a nullity but such sale cannot even be regarded as held with any irre- 
gularity and for this view s. 51 of the Code of Civil Procedure has been relied upon, 
which clearly provides that the Court may order execution of the decree by 
attachment and sale or by sale without attachment of any property. However, as 
has been pointed out in the aforesaid Bombay decision, most of the other High 
Courts have taken the view that absence of attachment is a material irregularity 
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and the subsequent sale is merely voidable and could be set aside on proof of 
substantial injury under O.XXI, r. 90 of the Code of Civil Procedure: vide Sheodhyan 
v. Bholanath, Nareshchandra Mitra v. Molla Ataul Hug,® and Swaminatha 
v. Krishnaswami*®, Now it is obvious that an omission to attach the property 
before effecting its sale is fraught with more serious consequence and more pre- 
judicial to the judgment-debtor than the sale of the attached property without 
notice under O. XXI, r. 66 (2) having ‘been served upon him and even so, if the 
former omission is regarded as a mere irregularity, according to the High Courts 
of Allahabad, Calcutta and Madras it would be reasonable to hold that the other 
type of omission viz., omission to serve notice under O. XXI, r. 66 (2) upon the 
judgment-debtor which is fraught with less serious consequence should be regarded 
as an irregularity rendering the sale voidable and not an illegality rendering the 
same null and void. 


We shall now deal with the two decisions—one in Dada Narayan v. Jaichand 
and the other in Narayan v. Ramchandra—on which reliance was placed by Mr. 
Lalit which have taken the contrary view. We may state that the other decisions 
of the Madras, Punjab and Assam High Courts on which he relied have more or 
less followed the aforesaid two earlier decisions and the reasoning contained therein 
and therefore it is really necessary for us to consider the reasoning of the said 
two decisions. We may also state that in the former case Mr. Justice Mudholkar 
has held that an application to set aside a sale held without service of notice on the 
judgment debtor under O. XXI, r. 66 (2) falls under s, 47 of the Code and not under 
O. XXI, r. 90 thereof inasmuch as in his view the provision as to notice to the judg- 
ment-debtor in r. 66 (2) is mandatory. In coming to the conclusion that the said 
provision of O. XXI, r. 66 (2) is mandatory the learned Judge has principally 
relied upon and adopted the reasons given by Justice Vivian Bose in the other 
decision in Narayan Purushottam v. Ramchandra Mudgalji. Before we deal with 
the reasons given by Justice Bose in the case of Narayan Purushottam v. Ram- 
chandra Mudgalji for coming to the conclusion that the provision as to notice con- 
tained in O. XXI,r.66(2) was mandatory it must be pointed out that counsel made 
@ concession before the Court that theapplication to set aside the sale preferred in 
that-case was not and could not be under O. XXI, r. 90 of the Code and that it 
fell under s. 47. The concession made before the learned Judge appears in the 
following passage occurring at p. 178 of the report: 


“,..As it is agreed that the present application could not have been made under any one 
of those rules (meaning Rules 89, 90 or 91) it follows that the matter falls under s, 47, and in any 
case I so hold.” 


In other words, on a concession made before him that the application to set 
aside the sale preferred by the applicant in that case was under s. 47 and not under 
O. XXI, r. 89, 90 or 91 of the Code of Civil Procedure the learned Judge decided 
the matter. However, in fairness it must be mentioned that the question as to 
whether the provision of O. XXI, r. 66 (2) was mandatory or not was argued before 
him and the learned Judge considered that question apart from the concession 
that was made before him. The learned Judge has clearly expressed the opinion 
that notice under O. XXI, r. 66 (2) was mandatory unless of course the judgment- 
debtor appeared without notice and waived it and in his view the provision 
being mandatory the sale held in derogation of that provision was null and void. 
For this view the reasoning is to be found in paras. 16, 17 and 18 of the judg- 
ment. Analysing the same it will appear clear that the learned Judge has em- 
phasised three aspects. In the first place he has noticed that, mandatory language 
has beon used referring thereby to the use of the expression ‘shall’ ocourring in the 
provision. With respect, wo have already pointed out.that such user of the 
expression ‘shall’ is not decisive and it is a question of ascertaining the real in- 
tention of the Legislature. Secondly, the learned Judge has contrasted the 
provisions of O.XXI, r.66 (2) with the provisions of O.XXI, r.22 of the Civil Proce- 
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dure Code and after pointing out that whereas under O.XXI, r. 22 certain exceptions 
have been made no exceptions of any kind had been provided for while enacting 
O. XXI, r. 66, he has proceeded to observe that this contrast led to the inference 
that the provisions of O. XXI, r. 66 was mandatory. With great respect, we feel 
that the contrast pointed out in between the aforesaid two provisions will have no 
bearing on the question whether provision of O.X XI, r. 66 (2) should be regarded as 
mandatory or not; it is truethat some exceptions have been made while enacting 
O.XXI, r.22 but that aspect may afford a ground for holding that the main provision 
contained in O. XXI,r. 22 should be regarded as mandatory as has been held by the 
Privy Council but it is difficult to say that because exceptional oases have been 
provided for while enacting the provision of noticein O. XXI, r. 22 and no exceptions 
have been made while enacting O. XXI, r. 66(2) thelatter provision must be regarded 
as mandatory. Both the provisions, it is true, pertain to notice but they apply 
to different situations and serve different purposes and as such the contrast, 
in our bumble opinion, cannot lead to the inferencé drawn. Thirdly, it has 
been pointed out that sub-r. (2) requires certain things to be stated in the pro- 
clamation imperatively or compulsorily viz. it shall state the time and place of 
the sale, while certain other things such as description of property, the revenue 
assessed thereon, the ineumbrances etc. are required to be stated “as fairly and 
accurately as possible”; in other words, it has been pointed out that sub-r. (2) 
itself makes a distinction between certain matters which are required to be stated 
compulsorily and certain other matters in mentioning which greater flexibility is 
permitted and the learned Judge has reasoned that since the same sentence 
requires the issuance and service of notice as well as the mentioning of time and 
place of sale, the former, namely issuance and service of notice will have to be 
regarded as compulsory or mandatory. With greatest respect, we may point 
out that if sub-r. (2) is carefully scrutinised, it will appear clear that the flexibility 
is not in the act of specifying the matters (like description, land revenue, in- 
cumbrances etc.) but the flexibility pertains to the accuracy aspect of those 
matters which are required to be stated in the proclamation and the second ‘shall’ 
applies not merely to stating the time and place of sale but also to specifying the 
other matters. This will be clear from a fair reading of the first sentence of 
sub-r.(2) which runsthus: ‘Such proclamation of sale shall be drawn up after notice 
to the decree-holder and the judgment-debtor and shall state the time and place 
of sale and specify as fairly and accurately as possible—the property to be sold 
eto.” In other words, the other matters—other than time and place of sale— 
have got to be mentioned or specified in the proclamation but flexibility is per- 
mitted as regards their accuracy. With the greatest deference to the learned 
Judge, therefore, we are unable to agree that the aspects pointed out by him really 
warrant the inference that the provision as to notice contained in O. XXI, r. 66 (2) 
should be regarded as mandatory. Dealing with the case of Dada Narayan v. 
Jaichand, Justice Mudholkar has emphasised one additional espect and has ob- 
served that where a thing can be done only after issue of a notice it necessarily 
follows that it can only be done after such a notice has been served. In other 
words, the learned Judge has read into the sub-rule by implication a prohibition 
that no proclamation can be settled except after service of notice on the judg- 
ment-debtor. It is obvious that such a negative prohibition is not to ke found 
in the sub-rule in express terms but it has been read into thesame by implication 
because of the use of the expression ‘shall’. In our view, having regard to the 
context and juxtaposition of the relevant sub-rule, its importance, the purpose 
served by it and the fact that no prejudice would be caused to the judgment- 
debtor by its non-compliance as explained earlier, it is not possible to read into 
the provision such prohibition by implication. The learned Judge has proceeded 
to observe that the jurisdiction of the Court to sell a property under r. 66 (2) 
could only be derived after service of notice, but with great respect as explained 
earlier the question is not of jurisdiction of the Court to sell the property, for, 
such jurisdiction as stated earlier is- derived by the executing Court depending 
upon what type of decree it is called upon to execute and certain provisions 
BL.R.—I4. > 
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contained in O.X XI, but the question is whether after having obtained jurisdiction 
to sell the property if the Court commits an error or omits to issue any notice 
required by law it would amount to an illegality rendering the subsequent sale 
void or to an irregularity rendering the sale voidable on proof of substantial injury 
and that would depend upon whether the relevant provision of which breach 
is committed is mandatory or directory. In view of the above discussion, with 
great respect, we are unable to accept the view expressed in Narayan Purushottam v. 
Ramchandra Mudgalji and Dada Narayan v. Jaichand and for the reasons indicated 
by us above we are clearly of the view that the provision as to notice contained 
in O. XXI, r. 66 (2) will have to be regarded as directory. 


We shall now briefly refer to the decisions on which reliance was placed by Mr. 
Pendse in support of the view which we have taken on the correct interpretation 
of the provisions of O. XXI, r. 66(2) of the Code of Civil Procedure. We may men- 
tion that he principally relied upon the decision of Justice Miabhoy in Sundrabat 
Dalichand v. Moreshwar and farther pointed out that similar view has been taken 
by the Madras High Court in two decisions reported in Neelu Netthiar v. Subra- 
mania and Karunakaran v. Ohathu, by the Andhra Pradesh High Court in 
Satyanarayanamurthy v. Bhavanarayana and by the Kerala High Court in 
Kuttikrishnan Nair v.. Madhavan Nair and Govinda v. Varkey. However, we feel 
that it is not necessary to refer to all the decisions in detail but it will be enough 
if we refer to the Bombay decision on which he principally relied. In the case of 
Sundrabai Dalichand v. Moreshwar Justice Miabhoy has held that non-service of 
notice under O. XXI, r. 66 (2) upon the judgment-debtor is a material irregularity 
within the meaning of O.X XI, r. 90 end that such material irregularity would be 
in publishing and conducting of the sale and an application to set aside the sale 
would properly fall under O. XXI, r. 90 and not under s. 47 of the Code of Civil 
Procedure. It must be pointed out, however, that before the learned Judge, who 
decided the case, the judgment of Justice Vivian Bose in Narayan Purushottam v. 
Ramchandra Mudgaljt was cited and Justice Miabhoy has distinguished that 
case on certain basis, which does not appear to us to be correct or proper. In 

_his view the Nagpur case was distinguishable on the basis that it was a case of 
total omission to issue a notice under O. XXI, r. 66 while the case before him was 
8 oase where notice had been directed to be issued but had not been served upon ' 
the judgment-debtor. With respect, we may point out that the distinotion 
sought to be made was really no distinction at all, for, if the facta as appearing 
in the Nagpur case are sorutinised, it will appear clear that it was also a case 
where notice had been directed to be issued but had not been actually served and 
in fact Justice Bose throughout his judgment has used the expressions ‘non- 
issue’ and ‘non-service’ interchangeably. In our opinion, with respect, there- 
fore, the Nagpur decision could not be distinguished on the basis on which it 
was sought to be done by the learned Judge. However, the learned Judge has 
further gone on to consider the question whether non-service of notice under 
O. XXI, r. 66 (2) would be a material irregularity in ‘publishing or conducting’ the 
sale as contemplated by O. XXI, r. 90 and after negativing the contra contention 
urged in that behalf he has taken the view that the expression ‘publication of sale’ in 
O. XXI,r. 90 was wide enough to include the aspect of non-service of notice under 
O. XXI,r. 66 (2) upon the judgment-debtor. He has expressed the view that the 
proceedings relating to sale commenced from the time an order for sale was made 
under O. XXI, r. 64 and that any further proceedings started by the Court there- 
after were necessarily the steps taken by the Court in order that a prospective 
sale may be proclaimed and that settlement of a proclamatio.: of sale for which 
notice is issued under O. XXI, r. 66 to the judgment-debtor was a step towards 
preparation and publication of sale and as such non-service of such notice upon 
the judgment-debtor was a material irregularity in publishing the sale falling 
under O. XXI, r. 90 of the Code of Civil Procedure. We are in respectful agreement 
with this latter view expressed by the learned Judge. But it must be pointed 
out that the question as to whether the provision as to notice’contained in O. XXI, 
r. 66 (2) was mandatory or directory was neither canvassed nor discussed by the 
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learned Judge in his judgment. However, as we have stated earlier, on a proper 
construotion of O. XXI, r. 66 (2) we are olearly of the view that the provision as to 
notice contained therein will have to be regarded as directory and not mandatory 
and non-service of notice upon the judgment-debtor thereunder will only render 
the subsequent sale voidable at the instance of the judgment-debtor, who will 
have to prefer an application for setting aside the sale under XXI, r. 90 of the 
Code of Civil Procedure and he can only succeed on proving substantial injury 
to him. In this view of the matter, it is clear that the application preferred to 
the executing Court by respondent No. 1 was an application falling under O. XXI, 
r. 90 of the Code of Civil Procedure and not under s. 47 and as such the same was 
governed by art. 127 of the Limitation Act. Since admittedly it was filed long 
after the period Asahi by that Article had expired, it must be held to have 
been barred by limitation. ‘ 


In the result, we allow the appeal and set aside the order passed by the learned 
Judge and dismiss the application preferred by respondent No. 1 for setting 
aside the sale as being barred by limitation. There will be no order as to costs. 


Appeal allowed. 


Before Mr. Justice K. K. Desai and Mr. Justice Deshpande. 
SHREE CHANGDEO SUGAR MILLS LTD. 


v. 
THE COLLECTOR OF AHMEDNAGAR.* 


Sugarcane Cess (Validation) Act (38 of 1961), Secs. 1, 2, 3, 5—Bombay Sugarcane Cess 
Act (Bom. LXXXII of 1948), Secs. 2(4), 3, 4, 5, 6, 7, 8, 13—Bombay ‘Sugarcane Cess 
Rules, 1959. Rules 4-183—General Clauses Act (X of 1897), Secs. 5, 8(13)—Section 3 
of Sugarcane Cess (Validation) Act, 1961, whether retrospective and prospective in 
its application—Whether persons nominated and deemed occupiers under Bombay 
Act LXXXII of 1948 liable to pay cess imposed under Act. 


Under s. 3 of the Sugarcane Cess (Validation) Act, 1961, the levy of sugarcane 
cess under the Bombay Sugarcane Cess Act, 1948, is validated in a manner whereby 
the levy continued to be valid, and assessment and collection could be made in 
respect of sugarcane used and consumed in any notified factory after the date of the 
Bombay Sugarcane Cess Act continuously and prospectively after September 11, 1961, 
when the Validation Act came into force. 


The language of s. 3 of the Sugarcane Cess (Validation) Act is clearly indicative 
that validation must be so effetcive that all relevant action taken under the previous 
legislative authority in Maharashtra was as regards the past actions valid and as 
regards the future continued to be operative making all actions valid. The language 
of the section is clear in indicating that the validation was made as to operate both 
retrospectively and prospectively. 

When a Managing Agent and/or an individual partner or a member or a share- 
holder or a Director is deemed occupier by reason of the provisions in the Bombay 
Sugarcane Cess Act, 1948, he is, in fact, not the person who has ultimate control 
over the affairs of the notified factory. He is merely an agent, of the principal 
who is, in fact, the occupier and who has ultimate control over the affairs of the 
notified factory. The imposition and levy of cess is directly against the occupier 
thereby meaning the person who has ultimate control over the affairs of a notified 
factory. For administrative convenience by deeming provisions and fictions, Manag- 
ing Agents in certain cases and Directors and shareholders etc. in the cases men- 
tioned in sub-ss. (1) and (2) of s. 13 of the Act are allowed to be nominated. This 


*Decided, March 7/8, 1972. Special Civil Civil Applications Nos. 570 of 1968, and.2851 
Application No. 8076 of 1967 with Special & 8077 of 1967. 
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does not have the effect of providing that the persons who have ultimate control 
over the affairs of a notified factory are not occupiers, nor has it the effect of pro- 
viding that the levy and cess cannot be recovered from such occupiers. 


Shri Changdeo Sugar Mills Ltd. (petitioner) owned a factory for manu- 
facturing sugar. The Bombay Sugarcane Cess Act, 1948, for imposition of 
sugarcane cess on the occupier of a sugar manufacturing factory: in respect 
of the sugarcane imported into the local area of the factory, ‘was enacted in 
1948. Messrs. A. H. Bhiwandiwala & Company Ltd. were then the Managing 
Agents of the Mills Company and continued to be such Managing Agents at 
all relevant times. The above Act was amended by Act 61 of 1950. In the 
case of Diamond Sugar Mills v. State of U.P! the Supreme Court held that 
the Sugarcane Cess Act prevailing in Uttar Pradesh was ultra vires the legis- 
lative competence of the State Legislature. The reason for the above decision 
was that the phrase ‘‘local area’’ in Entry 52 of the State List in the Seventh 
Schedule of the Constitution meant ‘‘an area administered by a local body 
like a municipality, a district board, a local board, a union board, a pan- 
chayat or the like’’, The premises of a factory, therefore, was not a local 
area. As the cess was on the footing of taxing sugarcane brought into the 
local area of a factory for consumption of the sugarcane, the Supreme Court 
“held that the Aet was beyond the legislative competence of the State of Uttar 
Pradesh. The result of the above pronouncement of the Supreme Court was 
that the sugarcane cess imposed in different States on the footing of a fac- 
tory for manufacturing sugar from sugarcane being a local area within the 
meaning of the above Entry in the State List would be ultra vires and in- 
valid. Having regard to the difficulties which were envisaged upon the insti- 
tution of the case of the Diamond Sugar Mills in the Supreme Court in 1956, 
a certain petition was filed in this Court also for challenging the Bombay Act. 
After the decision of the Supreme Court, Parliament enacted the Sugarcane 
Cess (Validation) Act, 1961 and the Act was published and signed on Septem- 
ber 11, 1961. The preamble of the Act indicated the object thereof in the 
following words: 

“An Act to validate the imposition and collection of cesses on sugarcane under 
certain State Acts and to amend the U.P. Sugarcane Cess (Validation) Act, 1961.” 


By a Notification dated December 31, 1961 issued by the Central Govern- , 
ment under sub-s. (2) of s. 1, the provisions of that Act, in so far as they 
related to the State of Maharashtra, were brought into force in Maharashtra. 


Pending the question of the decision about the validity of the Bombay 
Sugarcane Cess Act, 1948, sugarcane cess was not finally assessed in respect 
of sugarcane used and consumed in the Mills Company from July 1, 1958. By 
the assessment order dated March 26, 1966 on the basis of the returns filed 
in respect of sugarcane used and consumed in the petitioner’s factory from 
July 1, 1958 to June 30, 1961 the cess was assessed at Rs. 15,35,302.99 Ps. 
Having regard to certain other matters mentioned in the assessment order 
and after giving credit for the amounts paid it was directed that Rs. 9,66,810:15 
had still remained due and a notice of demand was directed to be issued. In 
pursuance of the above direction the first impugned notice dated March 26, 
1966 under Rules 11 and 40 of the Bombay Sugarcane Cess Rules calling upon 
the petitioner, Company to pay the sum of Rs. 9,66,810.15 was issued and 
served. The Mills Company was informed that unless payment of the above 
amount was made within ten days of the receipt of the notice and receipts 
relating to such payment were furnished before April 15, 1966, the amount 
will be recoverable as arrears of land revenue. In a similar manner on the 
basis of the returns filed by the assessment order dated August 28, 1961 for 
the assessment period July 1, 1961 to December 31, 1961 a sum of: 
Rs. 2,41,418.99 Ps. was determined and assessed as due and payable as sugar- 


1 [1961] A.I.R.S. C. 652. 
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cane cess by the factory of the Mills Company. In pursuance of the above 
assessment the second impugned notice of demand dated March 26, 1966 call- 
ing upon the Mills Company to pay the above sum of Rs. 2,41,418.99 Ps. was 
issued and served. The Mills Company was informed that in default of pay- 
ment within ten days and production of receipts before April 15, 1966, the 
amount would be recoverable as arrears of land revenue. 

The Mills Company instituted the present petition under arts. 226 and 227 
of the Constitution of India for challenging the legality and validity of the 
aforesaid two notices of demand, contending as follows. 

The Bombay Sugarcane Cess Act, 1948, was ultra vires the State Legisla- 
ture and prior to the enactment of the Validation Act the Mills Company 
was not liable to pay any sugarcane cess. The Validation Act itself was dis- 
criminatory and unreasonable and purported to delegate powers of recovery of 
cess which could be recovered by the Central Government to the State Gov- 
ernment and for its benefit. The Validation Act was, having regard to the 
provisions in arts. 14 and 19 and other relevant provisions in the Constitution, 
void, invalid, and accordingly of no effect. In the result sugarcane cess was 
not recoverable from the Mills Company under any of the provisions of the 
Validation Act. 

Under the Validation Act fresh assessments and recoveries of cess dnes in 
respect of the period prior to the date of the Validation Act was not provided 
for and, therefore, in respect of the period prior to September 11, 1961, the 
cess was not legally due and payable and accordingly was not recoverable. It 
was alternatively contented that the Validation Act was enacted on Septem- 
ber 11, 1961. It was bronght into force by a Notification issued on December 
31, 1961 in the State of Maharashtra. For the period between September 11, 
1961 and December 31, 1961 the Validation Act did not provide for imposition 
and/or assessment and collection of cess in the State of Maharashtra. The 
reason for this was that the Validation ‘Act validated at the most cess imposed 
up to September 11, 1961. This was so because under s. 3 of the Validation 
Act, the validation was of all cesses imposed ‘‘before the commencement of 
the Validation Act.’ For this reason, the cess was not payable by the Mills 
Company for the period in respect of sugarcane brought into and consumed 
and used in the above factory after September 11, 1961 and before December 
81, 1961. It was further submitted that under the scheme of the Sugarcane 
Cess Act, the assessee and/or the party liable to pay cess in respect of the 
sugarcane brought into and consumed and used in the above factory was 
Messrs. A.H. Bhiwandiwala and Company, the Managing Agents of the Mills 
Company. The result of the relevant provisions in the Act in this regard was 
that the Mills Company was never liable to pay any cess at all. 


Special Civil Application No. 8076 of 1967. 


M. R. Parpia with V. D. Malpani, for the petitioner. 
R. J. Joshi, instructed by Little & Co., for the respondents. 


Special Civil Applications Nos. 570 of 1968 and 2851 & 38077 of 1967. 


H. K. Shah with V. D. Malpam, for the petitioner. 
R. J. Joshi with S. N. Naik, instructed by Isttle & Co., for the opponents. 


K. K. Desar J. [His Lordship after stating the facts and considering the 
contention about the legality and validity of the Sugarcane Cess (Validation) 
Act, 1961, proceeded.] As regards the other submissions, it is necessary to 
notice the relevant provisions in the Validation Act, which run as follows: 

The preamble is clear in the statement that the Act had two purposes— 
(1) to validate the imposition and collection of cesses on sugarcane under cer- 
tain State Acts and (2) to amend the U.P. Sugarcane Cess (Validation) Act, 
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1961. There is no dispute that the Act was brought on the statute book on 
September 11, 1961. There is no dispute that under sub-s. (2) of s. 1, s. 5, 
which only provided for the amendment of U.P. Sugarcane (Validation) Act, 
1961, came into force on September 11, 1961. 

“Section 5 shall come into force at once, and the remaining provisions of this Act, 
in so far as they relate to any State, shall come into force in that State on such date 
as the Central Government may, by notification in the Official Gazette, appoint and 
different dates may be appointed for different States.” 


Section 2 is a definition section and by cl. (b) “State Act” is stated to mean 
“‘diverse Sugarcane Cess Acts passed in different States in India’. Items 
(iv) and (v) run as follows: 

“The Bombay Sugarcane Cess Act, 1948;” 

“The Bombay Sugarcane Cess (Extension) Act, 1958;”. 


Section 3 provides: 

“Validation of imposition and collection of cesses under State Acts. (1) Notwith- 
standing any judgment, decree or order of any court, all cesses imposed, assessed or 
collected or purporting to have been imposed, assessed or collected under any State Act 
before the commencement of this Act shall be deemed to have been validly imposed, 
assessed or collected in accordance with law, as if the provisions of the State Acts and 
of all notifications, orders and rules issued or made thereunder, in so far as such pro- 
visions relate to the imposition, assessment and collection of such cess had been includ- 
ed in and formed part of this section and this section had been in force at all material 
times when such cess was imposed, assessed or collected; and accordingly,— 

(a) 

(b) 

(c) any cess imposed or assessed under any State Act before the commencement 
of this Act but not collected before such commencement may be recovered (after assess- 
ment of the cess, where necessary) in the manner provided under that Act. 

(2) For the removal of doubts it is hereby declared that nothing in sub-section (1) 
shall be construed as preventing any person— 

(a) from questioning in accordance with the provisions of any State Act and rules 
made thereunder the assessment of any cess for any period; or 

(b) from claiming refund...” 


In developing his arguments Mr. Parpia has laid considerable emphasis 
on the phrase ‘‘come into force” contained in sub-s. (2) of s. 1 and the phrase 
‘‘before the commencement of this Act” contained in sub-s. (1) of s. 3 in 
the main part and also in cl. (c) thereof. He argued that the admitted fact 
was that the Validation Act was on the statute book on September 11, 1961. 
In his submission that is the date on which the Act must be held to have com- 
meneed and this would be so not only with reference to the contents of s. 5 
but also with reference to all the sections of the Act. The contention was that 
the Act having commenced admittedly in respect of s. 5 on September 11, 
1961 and having come on the statute book on that date, it commenced even 
as regards the other provisions in the Act, in so far as they related to States 
other than Uttar Pradesh, on September 11, 1961. These arguments were ad- 
vanced to prove that s. 3, in so far as it validated cesses imposed, assessed and. 
collected, the same was done only up to the date of the commencement of the 
Act, i.e. September 11, 1961. In his submission the validation of previous 
actions was made for the actions taken up to September 11, 1961. In this con- 
nection he emphasised that by sub-cl. (c) of sub-s. (J) of s. 3 authorization 
was made only for recovering tax assessed up to September 11, 1961. We 
have found it impossible to accept these submissions made by Mr. Parpia. 
It is first necessary to remember that it is within the power of Parliament 
to provide in an Act that it shall not be effective and be in operation as from 
the date when it is brought on the statute book and/or enacted and signed 
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by the President of India and/or the Governor of a State. Further there is- 
power in Parliament to provide that certain parts of a statute shall com- 
mence and be operative from one date and certain others from other and 
different dates. In this connection, s. 5 of the Central General Clauses Act, 
1897, provides: 


“5, (1) Where any Central Act is not expressed to come into operation on a parti- 
cular‘ day, then it shall come into operation on the day on which it receives the assent— 


(a)... i 
(b) in the case of an Act of Parlament, of the President.” 


The phrase ‘‘commencement’’ is defined in sub-s. (13) of s. 3 of this Act to 
read: 

“ ‘commencement’, used with reference to an Act or Regulation, shall mean the 
day on which the Act or Regulation comes into force”. 


The above provisions clearly show that the phrases ‘‘commencement’’ and 
‘comes into force” are included in statutory provisions to have the same 
meaning. This also clarifies that the language in statutes can provide for 
commencement of an Act as regards certain sections thereof on one day and 
as regards certain other sections thereof on different dates. The contents 
of sub-s.(2) of s. 1 and sub-s. (J) of s. 3 of the Validation Act require to be 
read in the above light. It is clear and patent that by sub-s. (2) of s. 1 Parlia- 
ment provided that provisions of the Act, in so far as they related to any 
State, should come into force in that State on the dates notified in accordance 
with the provision in the sub-section. It is also clear that s. 5 deals with a 
matter, which is entirely foreign to and irrelevant for the purposes of the 
matters in the remaining sections, viz. 2, 3 and 4. Section 5 deals with the 
amendment of an Act of the U.P. Legislature. With this matter the other 
States indicated in ss. 2, 3 and 4 were never concerned. The above discussion 
goes to show that none of the provisions in the Act, except s. 5, commenced or 
came into force on September 11, 1961. All the sections, relating to the Vali- 
dation of the Sugareane Cess prevailing in Maharashtra, were brought into 
force by a Notification issued on December 31, 1961. The validation of the 
previous legislative action in respect of sugarcane cess in Maharashtra was 
thus made on December 31, 1961. No part of the Act, which related to the 
State of Maharashtra, commenced and/or was brought into force, except by 
the Notification dated December 31, 1961 issued as above. The effect of the 
contents of s. 3 was in the words of the section 


“cesses imposed, assessed or collected...umder any State Act before the com- 
mencement of this Act shall be deemed to have been validly imposed, assessed or 
collected in accordance with law, as if the provisions of the State Acts and of all noti- 
fications, orders and rules issued or made thereunder...had been included in and 
formed part of this section...” 


It is clear to us that the true meaning and effect of the provision in this 
section is that whatever had been done by way of imposition, assessment and 
collection of sugarcane cess under the previous Sugarcane Cess Legislation in 
Maharashtra and notifications, orders and rules issued or made under such 
legislation must be held to be such as was authorised by the above Validation 
Act. The validation was retrospectively effective as from all previous imposi- 
tion, assessment and collection andı issuance of notification, orders and rules. 
Now, the language of the section is clearly indicative that validation must 
be so effective that all relevant actions taken under the previous legislative 
authority in Maharashtra was as regards the past actions valid and as re- 
gards the future continued to be operative making all actions valid. There 
is no substance, therefore, in the contention that the validation was only in 
respect of the cess assessed and collected upto Sentember 11, 1961. On the 
contrary, the language of the section is clear in indicating that the validation 
was made as to operate both retrospectively and prospectively. The phrase 
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“before the commencement of this Act’’ in sub-s. (J) of s. 3 has not the 
meaning of indicating September 11, 1961, as is submitted by Mr. Parpia. 
Even if it is held to have that meaning, the same has the effect of providing 
that the cess and/or levy of the cess, previously imposed, would be valid and 
binding. The levy imposed would operate prospectively and would be liable 
to be collected even in respect of the sugarcane brought into the area of the 
factory subsequent to September 11, 1961. The fact that the Notification 
under sub-s. (2) of s. 1 to bring into force the provisions of s. 3 in the State 
of Maharashtra was issued on December 31, 1961, cannot make any difference 
to the above situation. Having regard to these findings, the contentions made 
by Mr. Parpia that the State Government was not entitled to recover cess 
not assessed and collected upto September 11, 1961 for the sugarcane used 
and consumed in the factory of the petitioners is rejected. His submission 
that there was no legal provision and/or levy of cess on sugarcane between 
the date of ‘‘the commencement of the Act’’, i.e. September 11, 1961 and the 
bringing into force of the other sections of the Act into Maharashtra i.e. 
December 31, 1961, is also rejected. The levy of sugarcane cess under the 
previous relevant State legislation was validated under s. 3 in a manner whereby 
the levy continued to be valid, and assessment and collection could be made 
in respect of sugarcane used and consumed in any notified factory, after the 
date of the first legislation continuously and prospectively after September 
‘11, 1961. The contention that in respect of the sugarcane consumed and 
used in the petitioner’s factory between September 11, 1961 and December 
31, 1961 was not liable to be considered for assessment of sugarcane cess is 
accordingly rejected. ` 

As regards the last contention that A. H. Bhiwandiwala and Company as 
the Managing Agents of the Mills Company were the only occupiers and as- 
gessee from whom the cess could be. recovered, it is necessary to notice the 
relevant provisions in the Bombay Sugarcane Cess Act, 1948, and Rules made 
thereunder, and on which reliance was placed by both sides. The cess was im- 
posed under s. 4, which runs as follows: 

“A cess at such rate...as may be specified by the State Government...shall be 

levied on the entry of sugarcane into a local area for consumption or use therein...” 


Section 3 provides for ‘‘local area’’ in the following words: 
“The State Government may by notification in the Official Gazette, specify any 
factory the area comprised in which shall be a local area for the purposes of this Act.” 


It may be noticed at this stage that it is clear that the levy of cess is in res- 
pect of entry of sugarcane into the notified area and/or notified factory. The 
calculations of the levy would have to be made on the quantity of sugarcane 
consumed or used in the notified factory. 

The question of ascertaining the party and/or person, who should be res- 
ponsible for the cess levied and imposed in respect of sugarcane used and con- 
sumed in the notified factory was resolved by imposing liability on obtaining a 
licence for occupation of the notified factory from occupiers thereof and fur- 
ther imposing on such occupiers the liability to make returns along with the 
liability to make payments in accordance with the returns with a further pro- 
vision for the liability of the occupier in respect of making further payments 
in accordance with the assessments made. The relevant provisions in this con- 
_nection were made in ss. 5, 6 and 7 which are in greater particulars clarified 


` by the provisions in rules 4 to 13 relating to the procedure regarding appli- 


cation for licence and procedure regarding assessment and collection of cess. 
These very matters are further clarified by contents of prescribed forms I, I, 
III, V, VI and VII which relate to applications for licence, conditions of 
licence, applications for renewal of licence, forms of returns and notices of de- 
mands, and notices for assessment. It is unhecessary in this connection to 
quote all these sections and forms in this judgment. It is sufficient to notice 
that s. 5 prevents consumption and use of sugarcane in a notified area (factory) 
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unless hi oceupier of the area has obtained a licence in that connection. Under 
s. 6 the occupier hasto make returns each month in respect of relevant matters 
which would disclose the quantity of sugarcane consumed and used in the notified 
factory. Under s. 7 along with the return the occupier is liable to make pay- 
ments of the amount of cess. Under sub-s. (2) of s. 7 assessment proceedings 
ean be instituted against a defaulting occupier. A right of appeal is con- 
ferred under sub-s. (2) of s. 8 on the occupier for challenging the assessment. 
It requires to be remembered that under rule 9 the amount of cess payable 
by the occupier is directed to be paid each month and within 25 days from 
the close of the month, when paid by cheque, and within 30 days from the 
close of the month, when paid into treasury. A provision for notice of de- 
mand against the occupier has been made in rule 11. In connection with 
this contention we have to notice the contents of the form of application for 
licence, the form of renewal of licence, and the form of notice of demand 
under rule 11 in greater particulars. The form of licence contains conditions 
which go to show that the oceupier must pay the cess within 30 days of each 
month. ; 

Section 13 reads as follows: 

‘“(1) Where the occupier is a firm or other association of individuals, any of the 
individual partners pr members thereof shall be responsible for the observance of the 
provisions of this Act and may be prosecuted and punished under this Act... 

Provided that the firm or association may give notice to the prescribed authority 
that it has nominated one of its members...to be occupier for the purposes of this 
Act and such individual shall so long as he is so resident be deemed to be the occupier 
for the purposes of this Act... 

(2) Where the occupier is a company, any one of the directors thereof, or in the 
case of a private company, any one of the shareholders thereof may be prosecuted 
and punished under this Act... ; 

Provided that the company may give notice to the prescribed authority that it has 
nominated a director or, in the case of a private company, a shareholder...to be the 
occupier for the purposes of this Act and such director or shareholder shall, so long 
as he is so resident, be deemed to be the occupier for the purposes of this Act...” 


Now, reading the scheme of ss. 5, 6, 7 and 8 with particular reference to the 
above provisions in s. 13, it is clear that the cess is imposed and levied so as 
to be collected from an occupier of a notified factory. When he is an indi- 
vidual, there is no difficulty and nothing had to be stated. Sub-section (1) 
of s 13 indicates that all the members of a partnership firm would be responsi- 
ble as assessees and occupiers in respect of the notified factory in their occupa- 
tion, All the members of an Association would similarly be responsible. Simi- 
larly, in the case of a public limited company, the occupier and the assessee 
is indicated as the Company itself by the first part of sub-s. (2) of s. 18. 
In this sub-section, provision is made for all the Directors of such Company 
being liable to be prosecuted and punished under the Act. The liability, how- 
ever, of complying with the provisions in ss. 5, 6 and 7 and paying the cess 
imposed is directly fixed against the occupier Company. That is the case also 
as regards Private Limited Company. Now, in connection with these occupiers, 
for administrative convenience and purposes, these three kinds of assessees 
have been authorised under the provisos to sub-ss. (J) and (2) to nominate 
one of the partners and/or one of the members and/or one of the Directors 
and/or one of the shareholders to be occupier of the notified factory of their 
occupation for the purposes of the Act. As regards the nominated party it ` 
is stated that these individuals ‘‘shall...be deemed to be the oecupier for the 
purposes of this Act’. As regards the public Companies having Managing 
Agents, by definition of the phrase ‘‘oeeupier’’ in sub-el. (4) of s. 2 nomina- 
tion is made by legislation itself in the following language: 

“ ‘Occupier’ means the person who has ultimate control over the affairs of a notified 
factory: Provided that where the affairs of such factory are entrusted to a managing 
agent, such agent shall be deemed to be the occupier,” 
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All the arguments in connection with this last contention have been addressed 
by Mr. Parpia by reading and emphasising the contents of the above defini- 
tion of phrase ‘‘oeeupier’’. The contention was that the Mills Company ad- 
mittedly had A.H. Bhiwandiwala & Co. as their Managing Agents for the whole 
of the relevant period. The result was that A. H. Bhiwandiwala & Co. must 
be deemed to be the occupier as regards the liability to pay sugareane cess 
under the Act. The submission was that in no event the Mills Company, 
having regard to the above deeming provision, could be held to be occupier 
in respect of the factory of the Mills Company. If one looks at the defini- 
tion of the phrase ‘‘oceupier’’ and other provisions of the Act, the argument 
would at first blush appear to be sound and correct. The fact, however, is 
that sub-s. (2) of s. 13 particularly and sub-s. (Z) of that section as well as 
the scheme of ss. 4, 5 and 6 have the effect of clearly providing that the cess 
is levied and imposed against ‘‘occupiers’’ and when the occupier is a Com- 
pany (Corporation) it is directly imposed against the Company itself. In con- 
nection with the liability of partnership firms and association of individuals 
and Companies for administrative convenience and enforcing law, contained 
in ss. 5, 6 and 7 and the rules, nomination is permitted. The nomination 
must be made in favour of a party who, in fact, is directly liable as a partner, 
a member, a Director and a shareholder. There is nothing in any of the pro- 
visions in the Act to indicate that upon nominations made, the occupier, part- 
nership firm or an Association of individuals or Company, whether limited or 
public, would cease to be liable to pay the cess imposed and levied. The above 
discussion goes to indicate that the individuals nominated under the provisos 
to sub-ss. (J) and (2) to s. 13 are merely Agents for discharging the liability 
of the main assessee-occupier, viz. partnership firm, Association of individuals 
and/or Company. Apparently, the nominated persons would in law be en- 
titled to reimburse themselves in respect of moneys paid by them as nominated 
occupiers and agents from their principals. Now, it is true that the nomina- 
tion of the Managing Agent under the definition in cl. (4) of s. 2 is made 
by the Legislature. Just as individuals nominated under the provisos to sub- 
ss. (J) and (2) of s. 18 are directed to be deemed to be occupiers for the 
purposes of the Act, the Managing Agent is also directed to be deemed to be 
occupier. The question is whether this nomination and/or deeming fiction 
changes in any manner the meaning of the phrase ‘‘occupier’’ as contained 
in the first part of cl. (4) of s. 2. This part is specific and clear and provides 
that occupier is the person who has ultimate control over the affairs of a 
notified factory. When Managing Agent and/or individual partner or mem- 
ber or shareholder or Director is deemed occupier by reason of the provisions 
in the above relevant sections, he is, in fact, not the person who has ultimate 
control over the affairs of the notified factory. He is merely an agent of 
the principal who is in fact, the oceupier and who has ultimate control over 
the affairs of the notified factory. The imposition and levy of cess is, as dis- 
cussed above, directly against the occupier, thereby meaning the person who 
has ultimate control over the affairs of a notified factory. For administrative 
convenience by deeming provisions and fictions, Managing Agents in certain 
eases and Directors and shareholders in the cases mentioned in sub-s.(2) of 
s. 13 are allowed to be nominated. This does not have the effect of providing 
that the persons who have ultimate control over the affairs of a notified factory 
are ,not occupiers, nor has it the effect of providing that the levy and cess 
cannot be recovered from such occupiers. As already discussed, the deemed 
occupiers are merely agents and should also carry out obligations under ss. 5, 
6, 7 and even 8 for and on behalf of their principals, The nomination is per- 
mitted only for the convenience of administration of the provisions in the Act. 

The above findings are further supported by the contents of Forms I, II 
and VII. It is inconvenient to include these forms in the present judgment. 
Form I is prescribed for application for licence as required under s. 5. The 
first part of the form indicates that the nominated and/or deemed occupier, 
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whilst making his application for licence, has to mention in the application the 
true name and particulars of his principal, the occupier who has ultimate 
control over the affairs of the notified factory. In this connection, it is im- 
portant to notice that the phrase ‘‘being authorised to apply on its behali” 
is used in this form. The application is by the deemed occupier who has 
to mention in his application the authority of his principal occupier. Now, 
it is also important to remember that in cl. 5 the deemed occupier has to give 
particulars about the partners of the firm and/or addresses of the Members 
of Managing Committee, Chairman, Secretary and other officers of an Associa- ` 
tion. In the case of a Company, under 6 the deemed occupier has: to 
give particulars about not only the name of the Company but the names and 
addresses of Directors and of Manager or Managing Agent, Secretary and the 
Chief Executive Officer of the Company. The deemed occupier has to annex 
his signature in this space, provided for the purpose. Under this space the 
following appears: i 

“Signature of applicant or signature of a person empowered to sign on behalf of 
firm or association or company”. 


The signature must, therefore, be of the person who has authority of the 
firm, association or the Company. The application for licence would, having 
regard to this last part and phrase ‘‘on its behalf” contained in Form I, be 
by the main occupier who has ultimate control over the affairs of the notified 
factory. In other words, in the case of the Mills Company the application 
must be and in fact was of the Mills Company, though the application indi- 
cated that Messrs. A. H. Bhiwandiwala & Co., Managing Agents, would be 
the occupiers for the purposes of the Act. Similar is the provision in the 
application for renewal of licence, which is in Form III. This form also 
contains the ene “authorised to apply on its behalf” and after the space 
for signature has the contents similar to that in Form I. The renewal appli- 
cations must also be on behalf of Company. In fact, they were in the present 
case by the Mills Company. It appears to us that Form VII indicates that the 
liability for payment would also be of the principal and not of the deemed 
occupier. In the present case we have seen the record in respect of the returns 
made about the factory of the Mills Company and the applications made for 
the original licence and the renewals thereof. The whole of the record has 
now been brought on the file of this case by tendering compilations of copies 
of relevant documents. The first application for licence was made in Form 
I prescribed. Application for renewal of licence was made in Form III pres- 
cribed. What we have stated above appears from the contents of these 
applications to be correct. On behalf of the Department, in connection with 
this contention, emphasis is laid on the contents of the Managing Agency 
Agreement, the relevant parts whereof are included in the affidavit in reply. 
' Contention was that at no time whatsoever the Managing Agents of the Mills 
Company have borne or discharged the obligation in respect of the cess levied 
for the sugarcane used and consumed in the factory of the Mills Company. 
We do not find it necessary to examine the contents of the Managing Agency 
Agreement in this connection. In all probability, it is true that the Mills 
Company has throughout paid and discharged from 1949 onwards sugarcane 
cess liability assessed by the returns made by the Managing Agents as deemed 
occupiers. It is sufficient to state that the legal provisions noticed and discussed 
above go to show that the liability for the amounts assessed and clainied by the 
impugned notices of demand has been rightly fixed against the petitioner Com- 
pany as the principal occupier, i.e. the person who had ultimate control over 
the affairs of the notified factory. The Managing Agents, i.e. Messrs. A. H. 
Bhiwandiwala & Co., were deemed occupiers for the purposes of the Act merely 
for administrative convenience. When they obtained licence, made returns, 
.made payments and/or did anything as occupiers, the same was merely as 
nominees and agents of the Mills Company. As the tax liability, according 


220 THE BOMBAY LAW REPORTER, [vou. LXXV. 


to what we have discussed above, was of the Mills Company, we do not see 
any reason to interfere with the impugned notices of demand. 


In the result the rule is discharged with costs. 
Special Civil Application No. 570 of 1968, Special Civil Applications No. 3077 
of 1967 and 2851 of 1967. 


These three petitions are placed on board for hearing along with the above 
Special Civil Application No. 8076 of 1967. We have heard Mr. Shah for the 
petitioners in these three petitions at the hearing of the above Special Civil 
Application. Contentions made in these three petitions are same and similar 
to the contentions made in Special Civil Application No. 3076 of 1967. There 

„is difference in the dates of demand notices; but the demands related to the 
Sugarcane cess payable-by these petitioners for the periods (1) from July 1, 
1960 to June 30, 1961 and from July 1, 1961 to December 31, 1961 in Special 
Civil Application No. 570 of 1968, (2) from July 1, 1961 to December 31, 
1961 in Special Civil Application No. 3077 of 1967, and (3) from July 1, 
1958 to June 30, 1961 and from July 1, 1961 to December 31, 1961 in Special 
Civil Application No. 2851 of 1967. These demands have been challenged 
in these petitions on the grounds which are the same and similar as discussed 
in the matter of the above Special Oivil Application No. 3076 of 1967. The 
only distinction on the facts in these three petitions and the Special Civil 
Application we have just disposed of is that in the cases of these petitioner 
Societies, the Managing Agents were never appointed. Applications for licence 
and returns and other several things were made by the Managing Directors of 
the petitioner Societies. The submission of Mr. Shah was that the Managing 
Director was the only person who must be held to be the oceupier of the noti- 
fied factories in these cases and was the only person liable to pay the cess 
imposed and demanded. The notice of demand served on the Co-operative 
Societies themselves were invalid, because under the Act the M&naging Direc- 
tor had been recognised as occupier and he was the only individual liable to 
pay the cess imposed, levied and demanded. Now, as discussed in the above 
special civil application (Special Civil Application No. 3076 of 1967), the fact 
that the Societies nominated Managing Directors to be occupiers does not make 
any difference. The petitioner Societies must be held to have the ultimate 
control over the affairs of the notified factories mentioned in each petition. 
Liability for payment of the cess imposed, levied and demanded was always 
of each of the petitioner Societies. Each of the Managing Director was appoint- 
ed and recognised as an occupier for administrative convenience. Findings 
made in the above Special Civil Application No. 3076 of 1967 are wholly 
applicable to the facts in these three petitions. 


For the same reasons as in the judgment in the above Special Civil Appli- 
cation No. 3076 of 1967, rules in these petitions are discharged with costs. 


Rules discharged. 
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' CRIMINAL APPELLATE. 


Before Mr. Justice Bhole. 
NARASAPPA ASHAPPA v. THE STATE.* 


Bombay Children Act (Bom. LXXI of 1948), Secs. 57, 56, 4 (f}—‘‘Seduces,” meaning of word tn 
8. 87. 


The word “seduces” in s. 57 of the Bombay Children Act, 1948, means to lead astray in 
conduct a girl or to draw away a girl from the right course of action. It would also include 
inducement to indulge in immoral behaviour. 


Ramesh v. State of Maharashtra, referred to. 
THE facts appear in the judgment. 


N. D. Hombalkar (appointed), for the accused-appellant. 
U. R. Lalit, Assistant Government Pleader, for the State. 


Buore J. The accused, who is in jail, is alleged to have ‘kidnapped a twelve- 
year old girl Shobhavati Sitaram as well as attempted torape her. He is acquitted 
of both these offences but he is convicted of the alternative charge framed against’ 
him under s. 57 of the Bombay Children Act. He is alleged to have indulged in 
immoral behaviour with the said Shobhavati between January 10 and January 14, 
1971 at Chembur, Greater Bombay. 


Girl Shobhavati was staying with her parents and brothers in the hutment area 
and because her mother fell ill, she had to do all the domestic work at that time. 
The accused was working in a lunch home near their hut and therefore they came 
to know each other. The incident took place on January 10, 1971 and it is alleged 
that when the girl’s mother was in hospital because she was ill and when her father 
was out, she left her house. The accused met her near the hotel and he asked her 
where she was going. Because she said she was going out, therefore he accom- 
panied her. He then took her to Chembur. They both spent five nights on a 
footpath there. It is alleged that on the next night he indulged in immoral be- 
haviour with her. He was threatening her and abusing her and telling her to go 
with him in the Maidan in the tall grass so that he could have sexual intercourse 
with her. He took her to the said Maidan but she did not allow him to have sexual 
intercourse. During the course of the investigation semen. stains were found not 
only on the spot in between two legs of salwar worn by the girl but also on the chaddi 
worn by the accused. The acoused denied having committed any offence, but 
admitted having taken her to Chembur. His defence is that she met him and told 
him that her parents were beating her; that she did not like to stay with them; 
that she told him that she would like to go with him and therefore he went along 
with her and took her to Chembur and. stayed there. He then returned after four 
days and brought her father to the place. 


The learned Sessions Judge after considering all the evidence found that the 
rosecution have neither established the offence punishable under s. 866, Indian 
enal Code nor the offence punishable under s. 876, Indian Penal Code against 

the acoused. He, however, found that the accused had committed the offence 
punishable under s. 57 of the Bombay Children Act. He sentenced the accused to 
one year’s rigorous imprisonment. This order of conviction and sentence therefore 
is challenged here. ' 


We are not here concerned with all the evidence led by the prosecution; we are 
here concerned with only the evidence of the girl Shobhavati because the other 
witnesses speak of the offence of kidnapping and rape. Shobhavati says that 

*Decided, July 26, 1972. Criminal Appeal Sessions Judge, Greater Bombay, in Sessions 


No. 270 of 1972, against the order of conviction Case No. 289 of 1971. 
and sentence passed by C. T. Dighe, Additional 1 (1962) 64 Bom. L. R. 780, S.C. 
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the accused had accompanied her to the footpath in Chembur and was making 
overtures and asking her to have sexual intercourse with him. He was telling her 
to go to the Maidan nearby where there was tall grass so that he could have sexual 
intercourse with her there. He was also abusing her and threatening her. She, 
however, did not allow him the liberty. There is also the report of the Chemical 
Analyser to show that semen stains were found not only on tbe salwar worn by 
the girl but also on the chaddi of the accused. The semen stains were human 
and of the same group. The point that arises here for consideration is whether 
all these circumstances prove or do not prove that the accused had committed the 
offence under s. 57 of the Bombay Children Act. 


Under s. 57 of the Bombay Children Act, whosoever seduces or indulges in im- 
moral behaviour with a girl under the age of eighteen years, on conviction be punish- 
ed with imprisonment of either description for a term which may extend to two 
years or with fine which may extend to one thousand rupees or with both. Mr. 
Hombalkar, the learned advocate for the appellant-accused, invited my attention 
to Ramesh v. State of Maharashtra and contended that the word “seduced” means 
that there must be some positive act on the part of the accused. There, the Sup- 
rome Court was considering the word “‘seduced”’ in s. 866, Indian Penal Code. The 
words used in s. 866, Indian Penal Code are “‘seduced to illicit intercourse”. 
On the other hand, the words used in s. 57 of the Bombay Children Act are ‘‘whoso- 
ever seduces or indulges in immoral behaviour with a girl’. The words “‘to illicit 
intercourse” are not added to the word “seduced” in s. 57 of the Bombay Child- 
ren Act. The construction of the word “seduced” by the Supreme Court in s. 866 
Indian Penal Code therefore will not be of any help to Mr. Hombalkar. The mean- 
ing of the word “‘seduce’ in Oxford English Dictionary is as follows : 

“2 In wider sense: To lead (a person) astray in conduct or belief; to draw away from the 

right or intended course of action to or into a wrong one; to tempt or entice or beguile to do 
something wrong, foolish or unintended”. 
This therefore appears to be the meaning of the word ‘“‘seduces”’ in s. 57 of the Bom- 
bay Children Act also. The mind of the Legislature is also clear if s. 56 is seen. 
Under that section whoever having the actual charge of or control over a girl under 
the age of eighteen years causes or encourages the seduction (which shall include 
inducement to indulge in immoral behaviour) is to be punished. Evidently, 
therefore the word “seduction” even inthe mind of the Legislature includes induce- 
ment to immoral behaviour. There is no question -of the accused playing any 
positive act in that guise. It, therefore, appears to me that the word “seduces” 
in s. 57 would mean to lead astray in conduct a girl or to draw away a girl from the 
right course of action. It would also include inducement to indulge in immoral 
behaviour. Did the accused seduce her or in other words indulge with her in im- 
moral behaviour? The girl says that he threatened her and abused her. She 
also says that he was inducing her to sleep with him in the grasssothat he could 
have sexual intercourse with her. Semen stains of the same group werealso found 
not only on the salwar worn by the girl but also on the chaddi worn by the accused. 
All these circumstances in my view adequately conclude that the aconsed indulged 
in immoral behaviour with the girl. He can also be said to have seduced the girl 
and therefore to have induced her to indulge in immoral behaviour. 

The words “immoral behaviour” are also defined in s. 4 (f) of the Act as any act 
or conduct which is indecent or obscene. If the above mentioned conduct of the 
accused is not indecent or obscene what else could it be? I, therefore, think that 
there is satisfactory evidence to connect the acoused with the offence with which 
he is convicted. I, therefore, confirm the order of conviction and sentence passed 
by the lower Court and dismiss this appeal. 

i Appeal dismissed. 


1 (1962) 64 Bom. L.R. 780, S.C. 
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Before Mr. Justice Bhole. 
SURJITSINGH BISHANSINGH 


v. ; 
KARANSINGH BANWARILAL.* 


Maharashtra Foodgrains Rationing (Second) Order, 1966. Clauses 8, 23—Essential Com- 
modities Act (X of 1955), Secs. 7, 8—Indian Penal Code (Act XLV of 1860), Sec. 71 
—Some person convicted for offences punishable under clauses 8 and 23 of Order— 
Whether sentence can be inflicted on both counts. 


Where the same person after acquiring foodgrains in contravention of clause 8 of 
the Maharashtra Foodgrains Rationing (II) Order, 1968, also transports the same in 
contravention of clause 23 of the Order, he cannot be punished for both the offences 
under clauses 8 and 23 in view of s. 71 of the Indian Penal Code, 1860, but only for 
the offence under clause 23. 


Tue facts appear in the judgment. 


T. H. Sardar, for original accused Nos. 1 and 2. 
J. A. Bardey, Assistant Government Pleader, for the State. 


Buous J. This appeal is directed against the order of sentence passed by 
the learned Presidency Magistrate, 25th Court, Mazgaon, Bombay. Both the 
appellants were prosecuted for carrying 7659 kg. of rice after acquiring the 
same into Bombay rationed area. They were therefore charged for the offences 
punishable under Clauses 8 and 23 of the Maharashtra Foodgrains Rationing 
(Second) Order 1966 (hereinafter called ‘‘the Order’’) read with ss. 7 and 8 
of the Essential Commodities Act, 1955. I am asked to intervene only in the 
matter of sentence inflicted by the trial Court. Both the appellants were not 
only convicted for the offence punishable under Clause 8 of the Order but also 
convicted for the offence punishable under Clause 23 of the Order and on each 
of the two counts they were sentenced to undergo simple imprisonment for one 
day and to pay a-fine of Rs. 2,000 in default to suffer rigorous imprisonment 
for six months. The objection is to the sentence inflicted on both the counts. 
The point therefore that arises here for consideration is whether the learned 
Magistrate was right in inflicting the sentence on both the counts. 


Clause 8 of the Order is as follows: 

“8, Except as otherwise provided by or under this Order, rationed foodgrains shall 
be purchased, acquired or obtained only by means of a ration document available for 
lawful use and lawfully used, and only up to the quantity specified or as represented’ 
by the units specified on that document”. 


The relevant portion of Clause 23 of the Order is as follows: 


“23. No person shall move or attempt to move or abet the movement of any rationed 
foodgrains from any rationing area to any area outside it or from such outside area 
inta the rationing area, except under and in accordance with a transport permit granted 
by the Controller of Rationing, or any other Officer empowered by the State Govern- 
ment or the Controller in this behalf:...” 


It is therefore clear from the above Clauses that not only acquisition of 
rationed foodgrains without a permit is unlawful but also movement of any 
rationed foodgrains from any rationing area to any area outside it. It is 
contended here that movement of rationed foodgrains cannot be made until 
and unless rationed foodgrains were acquired for the purpose. Unless and 
until therefore a person is in possession of the rationed foodgrains it would 
be impossible for him to move the foodgrains. It is therefore contended that 

*Decided, April 17, 1972. Criminal Appeal Presidency Magistrate, 25th Court, Mazgaon, 


No. 458 of 1972, against the order of con- Bombay, in Case No. 2596/P of 1971. 
viction and sentence passed by S. S. Shinde, 
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for any offence under Clause 23 there should not only be acquisition of food- 
grains but also its transport. The acquisition part is also an oftence unaer 
Clause 8. According to Mr. Sardar, the learned advocate for the appellants, 
the Court is not empowered to order a separate sentence on each count for 
such offences. Under s. 71, Indian Penal Code where anything which is an 
offence is made up of parts, any of which parts is itself an offence, the offender 
shall not be punished with the punishment of more than one of such offences, 
unless it be so expressly provided. Under this section it is further provided 
that where anything is an offence falling within two or more separate defini- 
tions of any law in force for the time being by which offences are defined or 
punished, or, where several acts, of which one or more than one would by 
itself or themselves constitute an offence, constitute, when combined, a different 
offence the offender shall not be punished with a more severe punishment than 
the Court which tries him could award for any one of such offences. Now the 
act of moving the rationed foodgrains would mean that he should acquire them 
and then move them. In a given case the person who acquired the foodgrains 
may be different from the person who moves them. In that case different con- 
siderations will arise. But s. ‘71, Indian Penal Code would be attracted if the 
same person after acquiring the foodgrains transports them. The trial Ma- 
gistrate in the instant case held the accused guilty not only under Clause 8 
but also under Clause 23. In other words they are the persons who not only 
acquired the foodgrains but also the persons who transported them without 
permit. Therefore, in my view s. 71, Indian Penal Code will be attracted to 
the facts of this case. The offender cannot then be punished twice. 


The learned Presidency Magistrate is empowered to award a maximum fine 
of Rs, 2,000. He did award the fine of Rs. 2,000 but awarded it twice for 
the offences. It appears to me therefore that the order of sentence for one 
or the other count would have to be set aside. The imprisonment in this 
case unfortunately is only for one day and not more because the accused 
pleaded guilty. The learned Magistrate probably was under the impression 
that when he was sentencing the appellants to a fine of Rs. 2,000 on each 
count, the sentence of imprisonment need not be more. The State had not 
asked for enhancement of sentence. This Court also had not issued a notice 
of enhancement of sentence. In the circumstances therefore no more sen- 
tence of imprisonment can be inflicted. 

In the result, therefore, I confirm the order of conviction passed against 
both the appellants for the offence punishable under Clause 8 of the Order as 
well as under Clause 23 of the Order but modify the sentence. Each of them 
‘ig ordered under Clause 23 to suffer simple imprisonment for a day and also 
to ‘pay a fine of Rs. 2,000 in default to suffer six months’ rigorous imprisonment. 
More fine, if paid, shall be refunded. 

Rule made absolute. 


Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 


MESSRS. KLIM PLASTIC PRODUCTS v. MESSRS. PARADISE 
INDUSTRIAL CORPORATION.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), 
Sec, 11(4)—Order for deposit of rent not complied with by tenant—Whether Court 
can strike out defences and pass ex parte decree. 


*Decided, August 19, 1972. Special Civil Application No. 2778 cf 1969. 


. 
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Where an order for deposit of rent under s. 11(4) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, is not complied with by the tenant, the 
Court has no jurisdiction to straightway strike out the defences and order ex parte 
hearing of the suit. 


Tre facts are stated in the judgment. 


D. Y. Lovekar, for the petitioners. 
D. R. Dhanuka, for respondent No. 1. 


Vanya J. This is a tenants’ petition under art. 227 of the Constitution 
of India challenging an ex parte decree passed by a Judge of the Small Causes 
Court on August 6, 1969 which was confirmed by an appellate Bench of that 
Court on October 27, 1969. The said decisions are challenged on the ground 
that the ex parte decree was passed contrary to law and without jurisdiction 
on the erroneous basis that an interim order passed under s. 11(4) of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, was not 
complied with by the tenants. The tenant has deposited by now all that was 
ordered to be deposited and all the rent that is due up to date either in 
the Small Causes Court or in this Court as ordered by this Court during 
the pendency of the above special civil application. 


The only question which arises in this petition is as to whether sub-s. (4) 
of s. 11 justified the Small Causes Court to pass an ex parte decree merely 
because an order for deposit of rent was not complied with by the tenant. 
It is not disputed that a standard rent application was filed by the tenant 
even before the eviction suit was filed by the landlord and that the application 
for fixation of standard rent is still pending for hearing before the Court of 
Small Causes. 


The relevant portion of s. 11(4) runs as follows: 

“...The Court may also direct that if the tenant fails to comply with any order 
made as aforesaid, within such time as may be allowed by it, he shall not be entitled 
to appear in or defend the suit except with leave of the Court, which leave may be 
granted subject to such terms and conditions as the Court may specify.” 


The only order which can be passed by a Court under s. 11(4) is therefore 
an order directing, after fixing the interim standard rent to: be deposited within 
a particular time, that if the tenant fails to comply with any order made 
as aforesaid, within such time as may be allowed by it, ‘‘he shall not be 
entitled to appear in or defend the suit except with leave of the Court, which 
leave may be granted subject to such terms and conditions as the Court may 
specify.” The section does not authorise the Court to strike the defences 
straightway. No such direction can be given under s. 11(4). The Court, 
therefore, acted without jurisdiction in striking out the defences which it 
did on June 2, 1969 if the tenant made a default. 


The Legislature has not given a power to Courts to decide matters ex parte 
against tenants merely, because the tenants made default in complying with 
the orders passed under s. 11(4). Inspite of the default, it is still open to 
the Court to consider whether leave to defend should be given to the tenant 
having regard to the facts and circumstances of the ease. The Court has no 
power to make the tenant’s right to seek leave to defend subject to a con- 
dition precedent that the tenant should deposit whatever has been ordered 
by the Court. That would amount to abdication of the power to give leave 
despite defaults though such power is vested in the Court. It is difficult to 
understand how the Court could pass an order on June 2, 1969 as follows: 

“The defendant No. 2 to deposit the balance amount of Rs. 14,607/- in Court within 
a month and continue to deposit Rs. 308/- per month as per order passed by scrutiny 
Court in default Notice absolute and defences to be struck off and suit be fixed for 
ex parte hearing, on 15th July 1969. Defendant No. 2 to pay Rs. 30/- to the plaintiffs.” 

B.L.R—15. 
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The only order which the Legislature wanted the Court to pass when 
directing deposit of the amount was to further direct that if the tenant fails 
to comply with the order, ‘‘he shall not be entitled to appear in or defend 
the suit except with leave of the Court, which leave may be granted subject 
to such terms and conditions as the Court may specify.” This does not mean 
that the Court can even before the default was committed, impose a ,condi- 
tion that the defences will be struck'off inspite of the fact that the defen- 
dant has filed a written statement, engaged an advocate and is contesting the 
suit on various grounds and his petition for fixation of standard rent is pend- 
ing in the Court. The Court must interpret the law as it stands. It has no 
power to add words to it or to subtract words from the section. It is diff- 
cult to understand wherefrom the learned Judge got the words ‘‘strike off 
the defences’’ in s. 11(4). 


The order is tried to be supported by Mr. Dhanuka, the learned counsel 
for the respondents on the ground that the above order passed on June 2, 1969, 
by the learned Judge in fact amounts to an order under s. 11(4); and it 
should be read as an order made under that section reading for the words 
“*defences to be struck off’’ the words that the tenant ‘‘is directed to comply 
with the order and if he fails to do so he shall not be entitled to appear in 
or defend the suit except with leave of the Court which leave may be granted 
subject to such terms and conditions as the Court may specify’’. Mr. Dhanuka 
further urged that as the Court could impose terms, it could having regard to 
the previqus conduct of the tenant, impose the terms of striking off defence 
and ex parte hearing as was done in this case. Without doing violence to the 
words of the section, it is impossible to construe the words ‘‘defences to be 
struck off’? to mean the words as are contained in s. 11(4). Leave could not 
be refused as a term of the order even before the tenant committed defaults. 
The Legislature knew the words ‘‘strike off the defences”? and if it wanted 
the Court to pass such an order the Legislature would have conferred the 
powers on the Courts. 


The ordinary rule of construction is to intend the Legislature to have meant 
what they have actually expressed. The intention of the Legislature must be 
deduced from the language used. The Legislature has used clear and un- 
equivocal language with regard to the order which can be passed by the Court 
under s. 11(4). The duty of the Court is to expound the law as it stands, and 
not to imagine that the Legislature has intended something else. There is 
nothing in s. 11(4) which indicates that the Legislature intended the defences 
of the tenant to be struck off and em parte hearing to be ordered even before 
the tenant failed to deposit as ordered by the Court. 


The order passed by the Court on June 2, 1969, being illegal and without 
jurisdiction every step that was taken by the Court subsequently must be con- 
sidered to be without jurisdiction and illegal. Mr. Dhanuka relied on the 
applications made by the tenant for giving leave to defend which were re- 
jected and argued that as the tenant had not challenged the said orders, it 
is not open to the tenant to contend that the Court was not competent 
to pass an ex parte decree. As stated above, everything that was done by 
the Court including entertaining the applications, passing orders on the appli- 
cations made by the tenant and passing the impugned ex parte decrees must 
be considered to be without jurisdiction as the Court had no jurisdiction, before 
the tenant committed defaults, to strike off the defences and to direct ex parte 
hearing under s. 11(4). Hence, ie decrees passed by the two Courts below 
must be set aside. 


The next question is what is the proper order to be passed in this petition. 
The petitioners have admittedly deposited by now all amounts as ordered by 
the trial Court from time to time previous to the aforesaid order dated June 
2, 1969 striking out their defence. The petitioners have also deposited 
monthly rent at the interim rate of Rs. 308 as directed by the trial Court up- 
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to-date. As stated above, the standard rent application filed by the peti- 
tioners prior to the eviction suit is still pending in the Court of Small Causes. 
Thus there is still existing a dispute between the parties with regard to the 
amount of standard rent and permitted increases. The two Courts below 
erred in law in applying the provisions of s. 12(3)(a@) despite the dispute. 
They ought to have applied the provisions of ss. 12(1), 12(3) (b) and Explana- 
tion I to s. 12. As the tenants have deposited by now all amounts as ordered 
by the trial Cqurt and this Court, it must be held that the provisions of 
s. 12(3)(b) are complied with. No decree for eviction can be passed in 
favour of the landlords in the suit. The suit in so far as it is for eviction, 
is liable to be dismissed. 


Mr. Dhanuka, however, submitted that the plaintiffs’ suit is not merely for 
possession but also for arrears of rent on the basis of the contractual rent. 
He, therefore, submitted that if the standard rent application filed by the 
petitioner is dismissed, the tenant would be liable to pay contractual rent and 
even assuming that s. 12(3)(b) applies it will be the duty of the tenant to 
deposit in Court the arrears of rent on the basis of the contractual rent and 
also costs of the suit and if he fails to do so, he would be failing to comply 
with the provisions of s. 12(3)(b) and the plaintiffs would be entitled to a 
deeree for eviction. He further submitted that in the appeals filed before the 
appellate Bench of the Court of Small Causes and even in the petition filed 
here all that the petitioners have prayed is that the suit should be retried and 
not that the suit should be dismissed. I do not think that this is enough to 
keep the suit alive on the record of the Small Causes Court and to allow 
further time of that Court to be wasted, during the pendency of a standard 
rent application. 

Under Explanation I to s. 12, in any case where there is a dispute as to 
the amount of standard rent or permitted increases recoverable under the Act, 
the tenant shall be deemed to be ready and willing to pay such amount if, 
before the expiry of the period of one month after notice referred to in 
sub-s. (2), he makes an application to the Court under sub-s. (3) of s. 11 and 
thereafter pays or tenders the amount of rent or permitted increases specified 
in the order made by the Court. The tenants in this case have, undisputedly, 
complied with Explanation I to s. 12. As they have complied with that Bx- 
planation, under s. 12(J), the landlords shall not be entitled to the recovery 
of possession of any premises so long as the tenant pays, or is ready and will- 
ing to pay, the amount of the standard rent and permitted increases, if any, 
and observes and performs the other conditions of the tenancy, in so far as 
they are consistent with the provisions of the Act. The submissions of Mr. 
Dhanuka ignore this provision of law. Having regard therefore to the depo- 
sits made by the tenant in compliance with the orders of the Court, it must 
be held that the landlords have no cause of action to recover possession. 


‚It may be that as and when the standard rent application is decided, he 
may still have a right to terminate the tenancy for non-payment of rent. 
That is a different matter. At present his cause of action has come to an end. 
I think, therefore, that the ends of justice require that the suit of the plaintiffs 
should be dismissed with costs with liberty to the plaintiff to resort to such 
remedies as are available to him in respect of the arrears of rent, if any, arising 
from the decision of the Small Causes Court in the standard rent application. 
The contention of Mr. Dhanuka that the petitioner has not prayed in the 
petition filed in this Court for setting aside of the decree is not correct. The 
prayer in the petition is for setting aside not merely the decree for posses- 
sion but the entire decrees passed by the two Courts below. They have not 
prayed merely for retrial of the suit as contended by Mr. Dhanuka. 


In the result, the petition succeeds. The decree passed by the Judge of the 
Small Causes Court on August 6, 1969 and the decree passed by the appellate 
Bench on October 27, 1969 are both set aside. However, having regard to the 
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fact that the tenants took considerable time to pay all the arrears of rent 
they must be ordered to pay the costs of the plaintiffs in the trial Court as 
also the costs of this petition. As the plaintiffs had to appear several times 
in this case at interlocutory stage of the special civil application through 
advocates, the costs of the petition shall be quantified at Rs. 300. The plain- 
tiffs will be at liberty to withdraw all amounts deposited by the tenant in 
this Court and in the Small Causes Court subject to accounts to be made after 
the decision of the standard rent application filed by the tenants. 


Application allowed: decree set aside. 


Before Mr. Justice Vaidya. 
WEST END HOTEL PVT. LTD. v. MANU SUBEDAR.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 12(1)— 
“Consistent”, word in s. 12 (1) whether means “not inconsistent”—Term of tenancy regarding 
which no provision in Act consistent with tt—Whether breach of such term disentitles tenant 
to protection under 8. 12 (1). 

The word “consistent” in s. 12 (1) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, means nothing more or less than. being consistent. Therefore the tenant 
is bound to conform only to sucb terms and conditions of the tenancy which are consistent 
with the provisions of the Act. If there is no provision in the Act which is consistent with 
a term of the tenancy, the breach of that term will not disentitle the tenant from claiming 
protection under s, 12 (1) of the Act. 


It isnot open to the Court to read the word ‘‘ consistent’ in s.12 (7) of the Act as including 
any condition which is ‘not inconsistent,” 


Tideway Invesimeni and Property Holdings Lid. v. Wellwood,' referred to. 


The wordsin a statute must be interpreted having due regard to the nature and Object 
of the statute and not merely with reference to dictionaries however venerable and weighty 
they may be. The dictionaries cannot be taken as authoritative exponents of the meaning 
of words used by the Legislature although we are often sent for instruction to these dictiona- 
ries to know the meanings of words. 


Tax facts are stated in the judgment. 


È. B. Andhyarujina with Vilas V. Kamat, for the petitioners. 
M. V. Paranjape with A. G. Parikh, for opponents Nos. 1, 8 and 4. 


Vaipya J. The petitioner is a Company by name West End Hotel Private 
Ltd., running a hotel known as West End Hotel in the premises belonging to'a 
Public Charitable Trust known as ‘Lotus Trust’. Respondents Nos. 1 to &—the 
plaintiffs, are the Trustees of the said Public Trust. The premises consist of 
a building situated on Plot No. 45, Queen’s Road Estate, Marine Lines, Bombay. 
The building consists of a ground and five upper storeys. There is 8 compound 
round the building. That compound includes two garages. The petitioners 
became the tenants of the said building under an indenture of lease dated May 19, 
1948 made between Jupiter Cinema & Hotel Co. Ltd. and the petitioners. Under 
the said lease the petitioners became the tenants of the building for a period of 20 
years beginning from June 1, 1948. The rent which the petitioners had to pay 
was Rs. 6,500 per month for the building together with the garages. The Jupiter 
Cinema and Hotel Co. Ltd., executed an indenture of transfer-dated April 24, 1954, 
by which their rights and liabilities under the lease were assigned to the respon- 


© *Decided, June 28, 1972. Special Civil 1 [1952] Ch. 791. 
Application No. 155 of 1968. 
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dents-Trustees on behalf of the Lotus Trust. The lease granted to the petitioners 
was also subject to the terms and conditions of a head-lease in respect of the said 
property dated July 26, 1948 exeouted by the Governor General of India in favour 
of the first plaintiff-respondent No. 1. One of the terms of the said lease dated 
May 19, 1948 was contained in clause 8 (m) which runs as follows: 


8(m) “To effect and maintain at their cost an insurance in the joint names of the Lessors 
and Lessees On all equipments and the articles provided by the Lesseesin the sum of rupees four 
lakhs. Such insurance to be effected in the same Company in which the Lessors have insured 
the demised premises. The Lessees to pay the premium in that behalf and to produce premium 
receipts for the inspection of the Lessors from time to time.” 


Clause 10 of the said lease-deed provided that if there was any breach of the terms 
of the tenancy 


“and such breach isnot remedied within 15 deys after the intimation in that behalf, the lessors 
shall be at liberty to forefeit the said deposit made by the lessees and also to re-enter after 48 
hours’ notice to the lessees upon the said demised premises or upon any part thereof in the name 
of the whole and the tenancy shall thereupon determine but without prejudice to any claim 
which the lessors may have against the lessees in respect of any breach of the lessee’s covenants 
herein contained.” 


Relying on the breaches of the said lease-deed, respondents Nos. 1 to 5 termina- 
ted the tenancy of the petitioners and filed on September 19, 1957 a suit for evicting 
the petitioners and for recovery of arrears of rent and municipal taxes, in the Court 
of Small Causes at Bombay under the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. Eviction was sought on two grounds, viz. (1) that the 
petitioners committed breaches of the terms of tenancy and (2) that respondents 
Nos. 1 to 5 reasonably and bona fide required the premises for occupation for the 
purposes of the Lotus Trust. The breaches alleged in the plaint were (a) non- 
payment of rent(b) non-payment of municipal taxes (c) non-payment of insurance 
premium and (d) user of the garages as office andlaundry. Respondents Nos. 1 
to 5 claimed that the tenancy was forfeited by the notice dated May 14, 1957 in 
accordance with the terms of the lease. 


The suit was resisted by the petitioners. They contended that the rent charged 
by the plaintiffs under the lease was in excess of the standard rent and hence the 
petitioners had filed an application for fixation of standard rent, viz. R.A.N. 
No. 1240 of 1957, from which the respondents have filed Special Civil Application 
No. 1807 of 1968 in this Court. The petitioners denied being irregular in payment 
of rent and submitted that the plaintiffs had accepted the rent as and+when tender- 
ed and all the irregularities, if any, were waived by them. They also denied having 
committed breaches of any terms of the lease or the head-lease and submitted 
that the plaintiffs did not reasonably and bona fide require the premises for the use 
and occupation of the Trust, and greater hardship would be caused to the peti- 
tioners than to the respondents. 


The learned trial Judge framed as many as 25 issues in view of the pleadings of 
the parties. He found against the plaintiffs on the material issues by holding 
that the petitioners had not committed breach of any of terms of the tenancy. He 
also held, so far as non-payment of insurance premium was concerned, as follows: 

“On issue No. 18, namely, whether the defendants have committed breach of the terms of 
the tenancy in the matter of payment of insurance premium; if so, what is the consequence of the 
said breaches, if any Y 

Clause 3 (m), Ex. C regarding the insurance reads as follows: 


‘8—M: Toeffectand maintain at their cost an Insurance and the lessees to pay the premium 
and to produce receipts.’ 


By their letter dated 10th May 1957 the plaintiffs called upon the defendants to pay to them 
in order to enable them to renew the policy. Now under the said clause the defendants had to 
insure the property and not to make the payment of premium to the plaintiffs and that clause 
does not provide for payment to the plaintiffs. The lessor would be entitled to forfeit the lease 


\ 
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if they had called for the receipts of the insurance premium and they were not produced for 15 
days. It is not alleged ag one of the grounds of forfeiture in the letter dated 14th May, 1957. 
My answer to issue No. 18 is, therefore, in the negative.” 


The learned Judge further held that respondents Nos. 1 to 5 did not require the 
premises reasonably and bona fide for their use and occupation. Having regard 
to the facts of the case and the circumstances under which the defendants were 
conducting the business of hotel in which they had invested large amount of monies, 
he further found that greater hardship would be caused to the defendants by passing 
an order in ejectment than by refusing to pass the same in favour of the plaintiffs. 
The learned Judge further held that in the absence of a notice under s. 114-A of the 
Transfer of Property Act, the plaintiffs’ suit for eviction was not at all maintain- 
able. The learned Judge, therefore, dismissed the suit with costs on January 
28, 1962. 

The respondents-plaintiffs carried an appeal against the said decision before 
the Appellate Benoh of the Court of Small Causes at Bombay. The Appellate 
Bench by its decision dated November 28, 1967 reversed the decree only on the 
ground of non-payment of insurance premium as required by clause 8 (m) of the 
lease-deed dated May 19, 1948. Although the Appellate Bench came to the con- 
clusion that the plaintiffs required the premises reasonably and bona fide for the 
purpose of the Lotus Trust, they agreed with the trial Court in holding that greater 
hardship would be caused to the petitioners if a decree for eviction was passed in 
plaintiffs’ favour, than the hardship caused to the plaintiffs if a decree for eviction 
was refused. The Appellate Bench, while setting aside the decree of the trial 
Judge and decreeing the plaintiffs’ suit, directed that the petitioners should vacate 
the premises by December 15, 1967, pay Court-fees and costs of the plaintiffs and 
if the petitioners paid Rs. 7,470, including Rs. 6,500 as standard rent for the 
building plus Rs. 970 for the air-conditioning and cold-storage equipment as cur- 
rent compensation before 10th of every month commencing from December 10, 
1967, the execution of the decree was to be stayed till May 81, 1968. 


The decree passed by the appellate Bench is challenged in the above petition’ 
Mr. Andhyarujina, the learned counsel for the petitioners, submitted that the plain- 
tiffs were not entitled to recover possession of the premises even assuming that 
there was a breach, of the covenant as to payment of insurance premium contained 
in clause 8 (m) as the term contained in the said clause was unenforceable inasmuch 
as it was inconsistent with the provisions of s. 18 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. Secondly, Mr. Andhyarujina submitted 
that the decree directing the respondents to pay Rs. 970 as hire for the equipment 
consisting of the air-conditioning and the cold-storage system, was mainfestly 
illegal as it was contrary to the agreement dated May 19, 1948, under clause (b) of 
which the hire payable ceased after July 1, 1967. 


Both these contentions are well-founded and must be upheld. The premium, 
whioh was demanded by the plaintiffs from the petitioners, was clearly a considera- 
tion within the meaning of s. 18, in addition to the standard rent. Mr. Paranjape, 
, the learned counsel for the Trustees, submitted that as the premium was to be paid 
to the Insurance Company, it could not be said that it was a payment made to the 
landlord himself or through any person acting or purporting to act on his behalf 
within the meaning of s. 18 (1). 

The contention of the petitioners in the trial Court with regard to the payment 
of premium was that in practice the payment of the premium was always made 
by the plaintiffs who insured the building with the equipment and furniture and 
were recovering the portion of the premium relating to furniture and equipment 
belonging to the petitioners from the petitioners from year to year. As stated 
already, the trial Judge gave no importance to the alleged breach by non-payment 
of insurance promium because the plaintiffs had not forfeited the tenancy of the 
petitioners on the ground of non-production of premium receipts and they were 
not entitled to forfeit the tenancy on the ground of non-payment of the insurance 
premium. He had also held that as clause 8 did not require the petitioners to pay 
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the premium to tho plaintiffs, the plaintiffs had no right to demand the premium 
from the petitioners. Whatever it is, having regard to the contents of the clause 
and the conduct of the plaintiffs, it is clear that the plaintiffs were demanding 
insurance premium from the petitioners in addition to the standard rent which 
they were entitled to recover from the petitioners. The breach, which the plain- 
tiffs complained of, was for not complying with their demand. It is true that 
the Appellate Bench has taken it for granted that as no premium was paid by the 
petitioners except by sending a cheque, which was offered conditionally as the 
petitioners were insisting that the tenancy and the terms of the tenancy continued, 
there was no legal tender of the premium and hence there was a breach. In what- 
ever way the matter is looked at, there could be no doubt that the plaintiffs were 
demanding from the petitioners an amount which would be a consideration 
within the meaning of s. 18 (1) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947 in addition to the standard rent. The fact that the 
amount was to be paid to an insurance company makes no difference, because 
the amount was to be paid not only to the insurance company but also on behalf 
of the petitioners and the plaintiffs. To that extent the plaintiffs would be receiv- 
ing consideration which is prohibited by s. 18. 


For breach of such a term which is inconsistent with the provisions of s. 18 the 
plaintiffs could not seek a decree for eviction in view of the provisions contained 
in s8. 12 (1) of the Bombay Rent Act which runs as follows: 


12. (1) “A landlord shall not be entitled to the recovery of possession of any premises 50 
long as the tenant pays, or isready and willing to pay, the amount of the standard rent and per- 
mitted increases, if any, and observes and performs theother conditions of the tenancy, in so far 
as they are consistent with the provisions of this Act.” 


Moreover, I am. inclined to hold that when the section says ‘conditions of the 
tenancy in so far as they are consistent with the provisions of the Act’, itis not , 
open to the Court to read the word “‘consistent” as including any condition which 
is ‘not inconsistent’ with the provisions of the Rent Aot. It may be that one of 
the meanings of the word ‘‘consistent’’ is in certain circumstances “ not inconsis- 
tent”. But in the context of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, which was enacted to give protection to tenants against the 
arbitrary, oppressive, unusual or strange conditions and terms of tenancy being 
imposed by the landlords in areas where there was scarcity of accommodation, it 
must be held that the word “consistent” in s. 12 (1) means nothing more or less 
than being consistent. 


Unless there is a provision in the Bombay Rent Act, which is consistent with the 
disputed condition imposed under the terms and conditions of the tenancy, the 
tenant is not bound by that condition. Thus, in the instant case, the tenant was 
vot bound to pay insurance premium, because there is no provision in the Bombay 
Rent Act which required a tenant to pay insurance premium in addition to stan- 
dard rent and permitted increases in respect of the furniture kept in the demised 
premises. The tenant is bound to conform only to such terms and conditions 
which are consistent with the provisions of the Act. If there is no provision in 
the Act which is consistent with a term of the tenancy, the breach of that term 
would not disentitle the tenant from claiming protection under s. 12 (1) of the Act. 


Mr. Paranjape, the learned counsel for the Trustees, however, submitted that 
the view that I am taking is contrary to the dictionary meanings ordinarily to be 
found in dictionaries, like Aiyar’s Law Lexicon. He also submitted that even in 
English law the word ‘consistent’ is explained as meaning ‘not inconsistent’ and 
he referred to Megarry’s Rent Act, 10th edn, pp. 202 and 208. He also submitted 
that in an unreported judgment of the Supreme Court in Haji Suleman Haji Ayub 
Bhiwandiwala v. Narayan Sadashiv Ogale! andthe decision of the former Sau- 
rashtra High Court in Kantilal v. Dharamsht® the Courts had taken the view that 


1 (1967) Civil se He Nos, 880 to 887 of Court) (Unrep 
1964, decided on May 3, 1967 (Supreme 2 [1951] A. i Sou. 84. 
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“consistent” means “not inconsistent’. All these contentions must be rejected. 
The dictionary meanings give other meanings as well. The words in the statute 
must be interpreted having due regard to the nature and object of the Act and not 
merely with reference to dictionaries however venerable and weighty they may be. 
The dictionaries ‘cannot be taken as authoritative exponents of the meaning of 
words used by the Legislature although we gre often sent for instruction to these 
dictionaries to know the meanings of words. 


So far as the statement of law in Megarry’s book is concerned, at page 202 there 
is a reference to Tideway Investment and Property Holdings Lid. v. Wellwood’, which 
is based on the words used in the English statute. Lord Justice Evershed M. R. 
observed in that case as follows with reference to a similar argument of the counsel 
in that case (p. 820): 


t... Mr. Campbell referred to a phrase used by Scrutton L.J.in Remon v. Cily of London 
Real Property Co.‘ in which he described as the persons entitled to the benefit of the Act, 
persons ‘who were willing to carry out the terms of their old tenancy’. But, that phrase was, 
of course, only a general and compendious way of indicating the general policy of the Act; it 
wasnot in the least directed to any point such as has been here debated...I have been 
unable to find any language in the Acts which would giveany hasis or warrant for the sugges- 
tion which Mr. Campbell has put forward.” 

Lord Justice Jenkins L. J. observed as follows (p 825) : 

“Asto Mr. Campbell’s argument to the effect thatin the circumstances of this case the tenants 
had succeeded in putting themselyesoutside the protection of the Rent Acts by (if I may so des- 
cribe it) their contumacious attitude with regard to their obligations under their respective 
tenancies, I can only say that, having given the matter the best attention I can,I can find 
nothing in the Acts, orin any of the decisions under the Acts to which we have been referred, to 
justify the conclusion to which he invites us to come.” 


. . With great respect, I would adopt the very words of Lord Jenkins L. J. and reject 

the argument made by Mr. Paranjape as I find in none of the cases referred to 
by him the Courts dealing with conditions or terms of tenanoy which had no cor- 
responding consistent provisions in the Act. 

It must, therefore, be held that the Appellate Bench erred in law in holding that 
a decree for eviction could be passed against the petitioners on the ground of the 
alleged breach of clause 8 (m) of the terms and conditions of the lease-deed 
dated May 19, 1948. 


Mr. Paranjape for the plaintiffs-respondents submitted that the decree for 
eviotion could be justified because the Appellate Bench and the trial Court 
were in error in holding that greater hardship would be caused to the petitioners, 
particularly when the Appellate Bench had come to the conclusion that the plain- 
tiffs reasonably and bona fide required the premises for their personal use and oo- 
cupation. The finding recorded by the two Courts are findings of fact based on 
appreciation of evidence. I find no error of law in the findings which would justify 
interference by this Court with the said findings under art. 227 of the Constitution 

of India. 


Mr. Paranjape’s argument that even though the tenancy of the petitioners was 
terminated by the landlords for non-payment of rent, on several other grounds 
it was still open to the landlords to contend that the tenants were not entitled 
to protection under s. 12 (1) as they committed breaches of the terms of tenancy, 
will not survive as I have come to the conclusion that the material term of tenancy 
in the present case was actually inconsistent with the provisions containéd in 
s. 18 of the Act, and in the absence of any provision in the Act consistent with the 
said term, the tenant was not obliged to follow such term. It is, therefore, un- 
necessary to consider the other authorities cited by Mr. Paranjape in this connec- 
tion, viz., Anand Nivas (P) Lid. v. Anandji® and Balmukund & Co. v. Mangaldas? 
in support of his argument that even if the tenancy was forfeited, the tenants 


8 [1952] Ch. 791. 6 [1905] A.L R. S. C. 414. 
4 [1921]1 K. B. 49. 6 (1952) 55 Bom. L. R. 50. 
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were bound to perform contractual terms and conditions of the tenancy. It is 
also not necessary to deal with the points of waiver by acceptance of rent and re- 
garding construction of clause 4 (1) as these questions would arise only if there 
was @ valid forfeiture of tenancy. Itis also unnecessary to go into the contention 
with regard to the validity of notice dated May 14, 1957. ` 


However, the petitioners must also succeed in their contention with regard to 
the direction to pay Rs. 970 even for a period subsequent to July 1, 1967 as the 
said direction is manifestly inconsistent with what the parties themselves had 
agreed under the agreement of July 1, 1948. The argument of Mr. Paranjape 
that that agreement was subsequently varied by the parties under the consent 
decree in a suit filed on the Original Side of this Court, must be rejected, because, 
there is nothing in the said consent decree which puts an end to the agreement 
dated July 1, 1948. The consent decree only provided for rent during the pen- 
dancy of the standard rent application which is the subject-matter of Special Civil 
Application No. 1807 of 1968 pending in this Court. The agreement dated July 
1, 1948 in unequivocal terms says that the demand to be made in respect of the 
payment of hire in respect of air-conditioning and cold-storage equipment, ‘will 
cease’ on and after July 1, 1967. Jt is difficult to understand how the Court 
could grant hire when the parties had not agreed for that hire. Mr. Paranjape 
submitted that asthe Court was allowing the petitioners to continue in pesssession 
of the premises and the equipment, the Court had a discretion to fix the hire as 
compensation, aad accordingly, the Court had given the direction, and hence it 
could not be said that the direction was illegal. This submission must be rejected 
because the agreement itself provides that the hire shall cease. It may be that 
the parties stipulated this having regard to the normal life of the equipment. 
They cannot ask the Court to pass an order fixing hire or compensation for the use 
or retention of the equipment contrary to what they had agreed. 


In the result, the only ground on which the Appellate Bench passed the decree 
for possession against the petitioners is not justified in law and hence the 
decree passed by the Appellate Bench on November 28, 1967 against the petitioners 
is quashed. The decree passed by the trial Judge on January 28, 1962 dismissing 
the plaintiffs’ suit for possession is restored. However, the direction given by 
the Appellate Bench with regard to payment of compensation is modified by di- 
recting that the petitioners shall pay to the plaintiffs Rs. 6,500 or such other sum 
as may be fixed as the standard rent in respect of the said building. The order 
directing the petitioners to pay Rs. 970 for the equipment after July 1, 1967 shall 
be quashed. From the amounts deposited by the petitioners in the lower Court. 
amounts deposited by them as compensation for the equipment atthe rate of 
Rs. 970 shall be refunded to them in so far as they are deposited in respeot of the 
period after July 1, 1967. 


Rule made absolute with costs. 
Rule made absolute. 


Before Mr. Justice Vaidya. f 
NARAYANLAL BANSILAL v. B. N. MEATTLE.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), See. 13 (1) (Lbh) 
—Bombay Municipal Cerperation Act (Bom. III of 1888), Secs. 346, 298—Whether notice 
under 8. 346 of Municipal Act an order of demolition contemplated by. 3. 13 (1) (hhh) of Bombay 
Rent Act. 


A notice under s. 346 of the Bombay Municipal Corporation Act constitutes an order of 
demolition under s. 298 (7) of the Act and is, therefore, an order of demolition contemplatcd 
by 8.18 (2) (hhh) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 


*Decided, June 16, 1972. Special Civil Application No. 492 of 1068. 
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Tue facts are stated in the judgment. 


Soli Sorabjee and Y. 8. Chitale with Suresh M. Shah and Narayan B. Shetye, 
for the petitioners. 


M. V. Paranjape with Mohan Rijhwant, for respondent No. 1 


Vaipya J. This Special Civil Application under art. 227 of the Constitution 
of India, raises an interesting question under s. 18 (1) (Ahh) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, with regard to the nature of 
the order of demolition contemplated under that sub-section. 


The relevant facts are as follows: Petitioner No. 2isthelandlord. Petitioner 
No. 1 is the receiver of the properties belonging to petitiorer No. 2 appointed by 
the High Court in mortgage suit No. 454 0f1949. Respondent No. lis the tenant 
of part of the said property situate at 156, Tardeo Road, Bombay. Partofthesdid 
premises which consists of only a ground floor is let to respondent No. 1 as a monthly 
tenant. The petitioners terminated the tenancy of respondent No. 1 by notice 
dated March 80, 1960. Thereafter respondent No. 1 is in the premises as a statu- 
tory tenant. 


The premises fall within the regular line of the street drawn by the Bombay 
Municipal Corporation for Tardeo Road, Bombay. Relying on a notice dated 
’ November 21, 1960, which called upon petitioner No. 2 to set back the part 
of the building abutting on Tardeo Road; which proiected within the regular line 
of the street, the petitioners filed on December 28, 1960 a suit for possession under 
s. 18 (1) (khh) against respondent No.1. Respondent No. 2 was added as party 
defendant to the said suit though no relief was sought against him as respondent 
No. 2 was a defendant in the High Court suit No. 454 of 1949 as the guarantor of 
the mortgage debt. 


The suit was resisted by respondent No. 1 on the ground that the notice given 
by the Municipality was at the instance of petitioner No. 2 and respondent No. 2; 
that it was nothing more than an intimation of disapproval under s. 846 of the 
Bombay Municipal Corporation Act, 1888; and that hence it did not amount to 
an order for immediate demolition of the premises under s. 18 (1) (AAA). It is not 
necessary to set out the other contentions raised by respondent No. 1 as they 
were not referred to in the Courts below or in this Court. 


The learned Judge of the Small Causes Court, who tried the suit, upheld the 
contention of respondent No. 1 and dismissed the plaintiffs’ suit. The appellate 
Bench of that Court dismissed the appeal filed by the petitioners. The petitioners 
challenge the concurrent decisions in the above petition on the ground that the 
Courts below manifestly erred in law in holding that the notice dated November 
21, 1960 was not an order for demolition within the meaning of s. 18 (1) (Ahh). 


The notice runs as follows :— 


“INTIMATION OF DISAPPROVAL UNDER SECTION 346 OF THE BOMBAY MUNI- 
CIPAL CORPORATION ACT E. B. No. 8886/A of > 


MEMORANDUM MUNICIPAL OFFICE 
Bombay, 21st November 1960, 


To 

Shri V. G. Pitti, 

The Raja Bahadur Motilal Bombay Mills Ltd., ' 

People’s Building, 

Sir Phirozshah Mehta Road, 

Fort, Bombay. k 

With reference to your Notice, dated 11-10-1960 and delivered on the same date and the 
Plans, Sections, specifications and Description and further particulars and details of your building 
at C. S. No. 728, Tardeo Road furnished to me under your letter dated I beg to inform 
you that I cannot approve of the building or work proposed to be erected or executed, and I there- ' 
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fore hereby formally intimate to you, under Section 346 of the Bombay Municipal Corporation 
Act, my disapproval thereof by reason : ` 


(a) That the same will contravene the provisions of Section 297, sub-section (3) of the said 
Act, in that the part of the building abutting on Street is proposed to be projected within the 
regular line of the Street to the extent as shown on the block plan. 


(b) That, pursuant to the provisions of section 208, sub-section (1) of the said Act I require 
the whole part of the building abutting on Tardeo Road which projects, within the regular line 
of the said street to the extent as shown on the block plan to be set back to the regular line of the 
said street. The exact position of the regular line of the street will be marked on the ground 
by this office Asstt, Engineer (Survey) on application. 


The proper gutters and down pipes are not intended to be put up to prevent water dropping 
from the eaves of the roof on the public street. 


That the drainage work generally is not intended to be executed in accordance with the 
Municipal requirements. 


Subject to your so modifying your intentions as to obviate the before mentioned objcctions 
and meet my requirements, but not otherwise, you will Le at liberty to proceed with the said build- 
ing or work at any time before the 21st day of November 1971, but not so as to contravene any 
of the provisions of the said Act, as amended as aforesaid or any rule, regulation or by-law made 
under that Act at the time in force. 


Tt is to be understood that the foundations must be excavated down to hard soil and that 
this intimation gives no right to build upon ground which is not your property. 


The position of the nahanis and other appurtenances in the building should be so arranged 
as not to necessitate the laying of drains inside the building. 


The Water arrangement must be carried out in strict accordance with the Municipa 
requirements, : 


Your attention is drawn to the objection and notes on the reverse: 
z k 


Sdj- 
Assistant Engineer D2 Ward, 
Bombay Municipal Corporation. 
Assistant Engineer, 000000 na eee ce eee n 


The notice is in the printed form prescribed for an intimation of disapproval 
under s. 846 of the Bombay Municipal Corporation Act. It refers to the notice 
which petitioner No. 2 and respondent No. 2 had sent on October 11, 1960 along 
with the plans, sections and specifications and description and further particulars 
and details of the addition to the building which the petitioners intended to make. 
It is not in dispute that the time mentioned in the notice may be extended by the 
Municipal Corporation. 


Section 846 of the Bombay Municipal Corporation Act, runs as follows : 


“846. (1) Ifthe Commissioner disapproves of any building 01 work of which notice has 
been given as aforesaid or of any portion or detail thereof, by reason that the same will contravene 
some provision of this Act orsome by-law made hereunder at the time in force or will be unsafe, 
he may, at any time within thirty days of the receipt of the notice or of the plan, section, dis- 
cription or further information if any, called for under section 888, 3400r 848, as the case may 
be, by a written notice intimate to the person who gave the notice first herembefore in this section 
mentioned his said disapproval and the reason for the same, and prescribed terms subject to which 
the building or work may be deemed to be approved by him. 


(2) The person who gave the notice concerning any such building or work may proceed 
with the same, subject to the terms prescribed as aforesaid but not otherwise, at any time 
within one year from the date of receipt by him under sub-section (2) of the written notice in this 
behalf, but not so as to contravene any of the provisions of this Act or any by-law made hereunder 
at the time in force.” 
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That section must be read along with ss, 842 to 845 and other relevant sections. 
It is clear that s. 842 requires tnter alia every person who intends to make any al- 
teration or repairs to a building to give to the Commissioner in a prescribed 
form under s. 844 notice of his said intention. That notice must state the intention 
specifying the position of the building in which such work is'to be executed, the na- 
ture and extent of the intended work, the particular part or parts of such work which 
is or are intended to be used for human habitation and the name of the person 
whom he intends to-employ to supervise its execution. On receipt of this notice 
under s. 848, the Commissioner must verify as to whether all the necesssary in- 
formation is supplied, and if he deems it necessary to get any further additional 
information, he may at any time within 80 days of the receipt of the notice under 
s. 842 require the person who gave the notice to furnish plans and sections of the 
building of the intended new work. Section 846 casts on the Commissioner's duty 
to give notice intimating the person who gave the notice under s. 848 his disap- 
proval and the reasons for the same and the prescribed terms subject to which the 
building or work is approved by him. 


The notice quoted above, therefore, though described as intimation of dis- 
approval under s. 846, in fact imposes terms of approval under s. 846 (1). One 
of the terms imposed is under s. 298 (1) which runs as follows : 


“298. (1) Ifany part ofa building abutting on a public street is within the regular line 
of such street, the Commissioner may, whenever it is proposed— 


(a) torebuild such building or to take down such building to an extent exceeding cne-half 
thereof above the ground level, such half to be measured in cubic feet; or 


(b) to remove, re-coustruct to make any addition to any portion of such building which is 
within the regular line of the street, 
in any order which he issues, under section 845 or 846, concerning the re-building, alteration or 
repair of such building require such building to be set back to the regular line of the street.” 


Thus the notice in so far as the said condition is concerned is a valid notice by 
the Municipal Corporation to petitioner No. 2 and respondent No. 2 under ss. 846 
and 298 for demolishing and setting back portion of the structure or the building, 
which encroached on the regular line of the street determined under s. 297 of the 
Act. It is manifestly an order for demolition of the portion of the structure or 
building encroaching on the regular line of the street. Itis an order for immediate 
demolition as no reconstruction or alteration can be made without complying with 
it. Ido not see any reason why such an order is not an order for the immediate 
purpose of demolition which is contemplated by s. 18 (1) (Ahh). 7 


However, as the two Courts have held that it is not such an order it is necessary 
to consider the reasons given by them for their conclusion, which according to Mr. 
Paranjape, the learned counsel for respondent No. 1-tenant, are valid reasons. 
Turning to the judgment of the trial Judge I find that he has proceeded on the 
footing that because the notice was merely an intimation of disapproval of the’ 
plan suggested by the petitioners, it does not give any direction to remove the 
building nor impose any time limit. He observed further, 


“,.. That requirement is clearly contingent upon the proposal of the plaintiffs and since they 
are required to set back the whole building to the regular line of the street the plaintiffs proposal 
is as good as dead, as it is impossible to carry out the construction in the form in which it 
was proposed, and in that case there is no obligation on the plaintiffs to demolish the building 
falling within the regular line of the street. It is worth noting that the local authority has not 
thereafter putsued the matter as obviously the objection was meant for the particular proposal 
and was communicated because under s. 846 of the Bombay Municipal Corporation Act the Muni- 
cipal Commissioner or the Engineer to whom powers are delegated by him is required to intimate 
his disapproval and state his reason forthe same. In these circumstances, such intimation cannot 
be considered as an order to demolish the existmg building.” 


The reasons are contrary to the provisions of ss. 846 and 298. While disapproving 
the proposal it was opon to the local authority to insist on immediate domolition 
of the structure under s. 296 (1). 
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The appellate Bench in substance agreed with the view of the trial Court stating 
a8 follows : 


“We may point out that the appellants had proposed to put up an upper floor on the one 
storeyed structure, which fell within the regular line of the strect andin reply to this proposal, 
the Municipal Commissioner said that he could not approve of the building work proposed 
to be erected or executed, and he, therefore, formally intimated to the appellants his disapproval 
thereof. He then went on to state that this was by reason of his requiring the whole of the build- 
ing abutting on the Tardeo Road, which projected within the regular line of the said street, to 
be set back to the regular line of the said street,” ` 


It has further observed, 


« ,.All thatthe Commissioner was doing in this notice, in our view, was that he wasintimating 
to the appellants that the reagon for refusal to give permission to the appellants to carry out the 
proposed work was that the Commissioner would require the building to be set back to the regular 
line of the street. It may well be that the Commissioner intended otherwise, but if he did so, 
it was his duty to have made the position quite clear and distinctly to have made an order 
as he was undoubtedly empowered to do under section 298 (1) of the Bombay Municipal Corpora- 
tion Act. Hadhe done go, we would have no hesitation whatsoever in granting a decree against 
the first respondent under Clause (hhh) of section 13 (1) of the Bombay Rent Control Act of 1947." 


It is very difficult to appreciate what the appellate Bench meant by this last 
reason given. Perhaps what they meant was that the Commissioner should have 
mentioned, on the top of the printed notice, in addition to what was printed, 
the words “and notice of demolition undor section 298 (Z).” Section 298 refers 
to orders under s. 845 or 846. It does not prescribe any particular form for 
issuing an order under s. 298 (Z). As already stated, s. 846 contemplates not 
merely stating of reasons for disapproval but also intimation of prescribed terms 
subject to which the building or work ‘‘may be deemed to be approved by him.” In, 
my judgment, the appellate Bench completely lost sight of the contents of s. 846 
(1) in assuming that the notice relied on by the plaintiffs was not sufficient to ccn- 
stitute an order of demolition under s 298 (1). 


Mr. Paranjape, the learned counsel for respondent No 1, sought to support the 
reasoning of the two Courts firstly, by submitting that if the landlord bona fide 
required the premises for reconstruction he should have filed a suit under s. 13 
(1) (hh) and not under s. 13 (Z) (hhh). This argument is untenable because the 
grounds under s. 13 (1) are not mutually exclusive. If the landlord satisfies the 
Court with regard to any one of the grounds he is entitled to possession. Secondly, 
he submitted that the orders of demolition contemplated by s. 18 (1) (Ahh) are 
orders like the orders of demolition under s. 354, which can be onforced under 
s. 489 of the Bombay Municipal Corporation Act and not orders like the one issued 
by the Municipal Corporation in the present case on November 21, 1960 under 
s. 846. He argued that the Municipal Corporation could not compel the landlord 
to undertake the work of building the additional floor after the landlord recovered 
possession from the tenant and that unless the landlord actually builds the addi- 
tional floor, which he was not bound to do, the Municipal Corporation eould not 
enforce the demolition directed under s. 298 (1). 


Mr. Sorabjce, the learned counsel for the petitioners, stated on behalf of his clients, 
one of whom as stated above is the Court Receiver, that as soon as the possession 
is recovered from the tenant they will hand over the possession of the suit porperty 
to the Municipal Corporation for immediate demolition in order to comply with 
the requirement of s. 298 (2) as mentioned in the notice. This statement should 
be sufficient to repel the argument of Mr. Paranjape. 


However, I find no merit in the argument because having regard to the scarcity 
of accommodation in the city of Bombay and eagerness of property holders to 
develop their property, it is difficult to imagine at the present moment whether 
a property holder would take the property in a busy locality like Tardeo and would 
not immediately undertake the development for constructing more accommoda- 
tion for business and residence. If he wants to reconstruct he must demolish im- 
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mediately the encroachment. In any event if the landlords do not demolish the 
structure within a reasonable time, perhaps, the tenant can file a suit for recovering 
possession on the ground that he and the Court were deceived since the required 
demolition was not effected, though there is no specific section to that effect in the 
Bombay Rent Act. 

Mr. Paranjpe next submitted that such a conditional demolition depending on 
the condition of a choice of the landlord is not contemplated under s. 18 (1) (Ahh). 
He argued that if the Municipality wanted to remove the encroachment on the 
regular line of the street they should have taken action under s. 296 and acquired 
the property subject to the provisions of ss. 90, 91 and 92 of the Bombay Municipal 
Corporation Act. The Municipal Corporation had not done so and have merely 
disapproved the proposal made by the landlord for developing the property. 
Hence it could not be said that the Municipality had compelled the landlord to 
demolish the structure. There is no substance in this contention. The Municipal 
Corporation may have the powers to acquire under s. 296. That does not in any 
way detract from the powers of the Municipal Corporation to pass an order under 
8. 298. 

In my judgment, the two Courts below erred in law in holding that the notice 
dated November 21, 1960 did not have the effect of an order of demolition as re- 
quired under s. 18 (1) (khh) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, for the reasons stated already. It is not disputed that if the 
landlord wants to develop the property as suggested by him in his plans he is com- 
pelled to demolish immediately the encroachment on the regular line of the street 
as ordered under s. 298 (1), in the said notice. When an order in exercise of powers 
under several sections of the Municipal Corporation Act is passed it cannot be said 
that it is not an order under this section merely because the order calls itself an 
intimation of disapproval under s. 846. Nor is it necessary to state at the top of 
the order that it is an order under s. 298 (1). Ordinarily the word “‘order’’ signi- 
fies a direction or command by an authority having power to give such direction 
_orcommand. There can be no doubt that the direction given in the notice dated 
November 21, 1960 is an order under s. 298 (1) which is specifically referred to in 
the said notice. i 

In the result, the petition succeeds. The decrees passed by the two Courts 
below dismissing the plaintiffs’ suit are set aside. The plaintiffs’ suit is decreed 
in terms of prayer (a) of the plaint and respondent No. 1 is ordered and decreed to 
hand over to plaintiff No. 1 possession of the suit premises. Respondent No.1 
shall pay the costs of the petitioners in all the Courts. Rule made absolute. 


Rule made absolute. 


ORIGINAL CIVIL. 


Before Mr. Justice Vimadalal. 


MARKETING & ADVERTISING ASSOOIATES PVT. LTD. v. TELERAD 
PRIVATE LTD.* 

Companies (Court) Rules, 1959. Rule 7—-The Rules of the High Court of Bombay (Original Side), 
1957. Rule 310—-Whether words “an order” in r. 7 of Companies (Court) Rules and “any 
order” in r. 310 of High Court Rules includé order made by consent of parties—Order admit- 
ing winding-up petition whether a procedural order—Whether Court can extend time under 
r. 7 of Companies (Court) Rules. 

The words “an order’’ in Rule 7 of the Companies (Court) Rules, 1959, and the words “any 
order ” in Rule 810 of the Rules of the High Court of Bombay (Original Side), 1057, are 
wide enough to include an order made by consent of parties. 

Yusuf v. Abdullabhai', agreed with. 


*Decided, September 23, 1968. O.C.J. pany Petition No. 80 of 1968. 
Company Application No. 89 of 1968 in Com- 1 (1981) 34 Bom. L. R. 880. 
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Hukumchand v. Bansila? and Narayanah Investment Trust Pot. Lid, v. Western India 
Theatres Ltd. referred to. 
An order admitting a winding-up petition in respect of a Company is not in the nature of 
a final order but is a procedural order. 
The Court has the jumsdiction to extend time under Rule 7 of the Companies (Court) Rulcs, 
1959, even though it is a self-operative order and the time fixed has already expired. 
Mahanth Ram Das v. Ganga Das,‘ applied. 


F. S. Nariman, for the applicants in support. 
K. 8. Cooper, for the petitioners to show causo. 


VimapaLaL J. The petitioners have filed this petition for winding-up tho 
applicant-company, and the petition was accepted in the ordinary course and the 
usual direction for notice to the company was given. When the petition came up 
for admission on April 24, 1968 and for directions in regard to advertisement, the 
parties arrived at certain Consent Terms, a copy of which has been annexed to the 
affidavit filed in support of the present Summons and marked ‘A’. Under tho 
said Consent Terms, the company agreed to pay to the petitionors an aggregate 
sum of Rs. 1,50,000 by certain instalments which were payable on the 80th day 
ofeach month. A consent order was passed by the Court in accordance with those 
terms. It may be stated that, under the said Consent Terms, an instalment of 
Rs. 25,000 became payable on or before August 30,1968. The actual amount 
due to the petitioners was, under the said Consent Terms, left to be decided either 
by agreement, or by reference to the arbitration of counsel Mr. A. B. Diwan. Clau- 
ses 4 and 5 of the Consent Terms wore in,the following terms : 


“4, In the event of there being a default in payment of any of the aforesaid instalments 
mentioned in clause (i) above on its due date irrespective of any dispute to be resolved under 
clause 2 the petition to stand admitted, with liberty to apply forthwith for consequential directions 
for advertisement and returnable date and the company will not oppose such application, and 
the said amount of Bs. 1,50,000/- or the balance remaining due at the date of the default to 
become payable forthwith. 

5. Inthe event of Rs. 1,50,000/- (Rupees one lac fifty thousand only) being paid as aforesaid 
petition to stand dismissed with no order as to costs, irrespective of the pendency of the 
arbitration or otherwise.” 


The company duly paid to the petitioners the instalments provided for in the Con- 
sent Terms apto and inclusive of July 80, 1968 aggregating to Rs. 1,10,000. As 
far as the instalment of Rs. 25,000 which fell due on August 80, 1968 was con- 
cerned, the company forwarded to the petitioners their cheque for the said sum 
on that very day, but the same was dishonoured on presentation for payment by 
the petitioners. It is the case of the applicant-company on the present Summons 
that they came to know of the dishonour of the said cheque on September 5, 
1968, and that the same was dishonoured ‘‘due to inadvertence” in certain cir- 
cumstances which have been set out by the company in para. 5 of the Affidavit 
in Support of the present Summons. It is stated in the said paragraph that the 
applicant company had two accounts in the Central Bank of India Ltd., which 
were called Account No. 1 and Account No. 2 respectively, that the said cheque 
was drawn by the company on Account No. 1, that on August 81, 1968 the company 
desired to transfer a sum of Rs. 20,000 from Account No. 2 to Account No. 1, that 
if that transfer was effected there would have been a sufficient balance in Account 
No. 1 to honour the cheque in favour of the petitioners, but that ‘due to oversight 
and inadvertence” the cheque which was intended to be drawn on Account No. 2 
for the purpose of effecting the said transfer was drawn on Account No. 1, and that 
it was under those circumstances that-the company’s cheque in favour of the peti- 
tioners was dishonoured by the non-payment. The company has stated in the 
Affidavit in Support of this Summons that, as soon as they discovered this on 

2 (1067) 70 Bom. L. R. 114, S. C., s. ©. 50 of 1964, decided by Mody J., on November 
[1068] A. I. R. S.C. 86. 28/ 24, 1964 (Unrep.). 

3 (1964) O. C. J. Company Petition No. 4 [1061] A. IL R. S. C. 882. 


240 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


September 5, 1968, they offered to send a pay slip of their bankers for the sum of 
Rs. 25,000 to the petitioners which, however, the petitioners declined to accept. 
It is under those circumstances that the applicant-company has taken out the 
present Judge’s Summons for condonation of the delay or default in payment of 
the said instalment of Rs. 25,000 which was payable on August 80, 1968, and for 
extension of time for payment of the same to such date as the Court may deen fit. 
In fact, the applicant-company has, in the course of the hearing of this Summons, 
offered to hand over to the petitioners not only the said pay-slip for Rs. 25,000 
but also the balance of Rs. 15,000 which has not yet fallen due and which, under 
the Consent Terms, was payable on September 80, 1968, by another pay-slip which 
they had with them ready in Court and which woald complete the payment of the 
entire amount of Rs. 1,560,000 provided for in the Consent Terms. That offer 
was also declined by Mr. Cooper on behalf of the petitioners. 


In support of the Summons, Mr. Nariman for the applicant-company has relied 
on Rule 7 of the Companies (Court) Rules, 1959 which is in the following terms : 


“7, Power of Court to enlarge or abridge time.—The Court may, in any case in which it shall 
deem fit, extend or abridge the time appointed by these Rules or fixed by an order of the Court 
for doing any act or taking any proceeding, upon such terms (if any) as the justice of the case may 
require, and any such enlargement may be ordered although the application for the same is not 
made until after the expiration of the time appointed or allowed.” 


It may be mentioned that the said Rule is the same in all material respects as Rule 
810 of the Bombay High Court Rules (O.S.) 1957, which is itself identical in 
terms with Rule 288 of the Bombay High Court Rules (0.8.) 1980. It is the con- 
tention of Mr. Nariman that the said Rule in terms gives jurisdiction to the Court 
to enlarge the time for doing any act, even after the time has expired. Relying 
on the decision of a single Judge of this Court in the case of Yusuf v. Abdullabhas1 
Mr. Nariman has submitted that the words ‘“‘an order” in Rule 7 of the Companies 
(Court) Rules are wide enough to include an order by consent. The short facts 
of that case were that an order for sale of certain salt works at, Aden by the Com- 
missioner was made on October 9, 1980 by consent of all the parties, except 
two against whom it was made in invitum, fixing the date of sale on November 15, 
1981, and giving the parties liberty to apply. Defendant No. 10 in the said suit 
thereafter took out a Notice of Motion for stay of the sale so fixed, until further 
orders of the Court, or in the alternative, until some date in April or May 1982. 
All the parties who appeared at the hearing of the Motion were agreeable to that 
extension of time, except defendant No. 9 who opposed the same, and raised a preli- 
minary objection thatthe Notice of Motion sought to vary a consent order and was 
therefore, misconceived and could not lie. Wadia J. who passed orders on the said 
Notice of Motion held: (1) that an interlocutory consent order can be varied or 
set aside only on grounds which would invalidate an agreement; (2) that the liberty 
to apply reserved to the parties under the consent order of October 9, 1980 cannot 
be used to vary or set aside that order, but can only be used to carry out the order; 
and (8) that Rule 288 of the Rules of the High Court, on its Original Side, was wide 
enough to include an order by consent. The learned Judge held that by applying 
to the*Court for enlargement of the time fixed by the order of October 9, 1980, 
defendant No. 10, and the parties who supported him, did not “in substance wish 
to have the order set aside or even to vary it except in respect of the time at which 
it is to be carried out”. The next step in Mr, Nariman’s argument was that Rule 7 
of the Companies (Court) Rules, which he has submitted is wider in terms than 
8. 148 of the Civil Procedure Code, is applicable even in the case of self-operative 
orders, and in support of that contention he has relied upon the decision of the 
Supreme Court in the case of Mahanth Ram Das v. Ganga Das*. A Division Bench 
of the High Court of Patna, whilst deciding an appeal, passed a peremptory order 
fixing time for payment of deficit Court-fees, and providing that if the amount 
was not paid within the time so fixed, the appeal would ‘“‘stand dismissed”. The 
time fixed was to expire on July 8, 1954, but the appellant was not able to find the 


1 (1951) 84 Bom. L. R. 880, at pp. 883-884. 2 [1961] A. I. R. S. C. 882, paras. 5 and 6. 
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money and filed a petition on'that very day applying for extension of time which 
was refused by another Division Bench on the ground that the appeal already stood 
dismissed by reason of the amount not having been paid within the time fixed. 
The appellant then made an application by way of a petition under s.151 which 
was rejected by still another Division Bench on September 2, 1954, the said Bench 
being of opinion that the proper remedy was by way of review. The appellant 
then filed a third application, this time by way of a petition under s. 151 read with 
O.XLVII, r: 1 of the Code of Civil Procedure setting out the reason for his inability 
to find the money, and offering to pay the deficit Court-fees within such further 
time as the High Court might fix. e Division Bench before which that applica- 
tion came up held that neither s. 148 nor s. 149 of the Code of Civil Procedure were 
applicable as they applied only to cases which:were not finally disposed of ‘and 
time could be extended under those sections only before the final order was actually 
made. They therefore dismissed the application, both under O. XLVH, r. 1 as 
well as under s. 151 of the Code of Civil Procedure. The appellant appealed to the 
Supreme Court which held (para. 5) that such procedural orders though peremptory 
conditional decrees apart are, in essence, in terrorem, and do not completely 
“‘estop” a Court from taking note of events and circumstances which happen within 
the time fixed. Hidayatullah J. then proceeded to observe, “such orders are not 
like the law of Medes and Persians” and that the Court should have extended time 
on July 18, 1954, and again when the two petitions were filed for the exercise of it8 
inherent powers. The orders passed by the High Court on those oocasions were, 
therefore, set aside by the Supreme Court whioh granted the appellant two months’ 
time for payment of the deficit Court-fee. 


Mr. Cooper for the petitioners opposed the application for extension of time 
made on this Summons on four grounds: (1) that the order in the present case was 
a consent order which could be set aside or varied only by consent; (2) that the 
said order was a self-operative order and the Court had no jurisdiction to set it 
aside after the time fixed had already expired and the Court had become funcius 
officio; (8) that the company, having obtained certain advantages by reascn of that 
consent order, should be estopped from applying to have it set aside or varied; 
and (4) that, in any event, the Court should deoline to exercise its discretion in 
favour of the company as sufficient grounds have not been made out in support of 
this Summons. f 


The main contention of Mr. Cooper which lies at the root of the first two of the 
four submissions formulated in the preceding paragraph is that an order admitting 
a winding-up petition is not a mere procedural or interlocutory order, but is a final 
order as far as the matter before the Court at the stage of admission is concerned. 
I am afraid I cannot‘accept that contention of Mr. Cooper. As held by my brother 
Mody in his unreported judgment in Narayanan Investment Trust Put. Lid. v. Western- 
India Theaires Lid., at the stage of admission the Court takes only a prima facie 
view of the petition on the material before it and has to consider whether that 
material would justify the Court in summarily dismissing the petition or whether 
it would require further investigation. Though there was an appeal from the said 
decision of my brother Mody (Appeal No. 86 of 1964), this view taken by my , bro- 
ther Mody has not been disturbed by the appellate bench in its unreported judg- 
mentin The Western India Theatres Lid. v. Narayanan Investment Trust Put. Lid.4. An 
order admitting a winding up petition is, therefore, a procedural order made in 
the progress of the hearing of the petition and, therefore whilst it cannot be called 
an interlocutory order, it is certainly not a final order and is not akin to a decree. 
The Consent Order in the present case which is a self-operative order, was, there- 
fore, in my opinion not in the nature of a conditional deoree, but was an order which 
would fall within the ratio of the decision of the Supreme Court in Mahanth Ram 
Das’ case cited above. Mr. Cooper has cited numerous decisions before me, but 
it is unnecessary for me to discuss them in view of the fact that they were all deci- 


3 (1064) O. C. J. Company Petition No. 59 4 (1965) O. C. J. Appeal No. 86 of 1964, 
of 1064, decided by Mody J., on November decided by Tambe and Gokhale JJ., on April 
28/24, 1964 (Unrep.). 8, 1965 (Unrep.). 
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sions in respeot of final orders or decrees, and indeed, Mr. Cooper has not been able 
to cite a single case in which the power to extend time has not been exercised in 
® case in whioh time was fixed under an order which was not a.conditional decree 
or final order. 

As far as the first of the four propositions formulated by Mr. Cooper is concerned, 
viz. that Rule 7 of the Companies (Court) Rules cannot authorize extension of time’ 
under an order made by consent of parties, he has relied strongly on a very recent 
decision of the Supreme Court in the case of Hukumchand v. Banstlal’. The said 
case was not a case under Rule 7 of the Companies (Court) Rules, but Mr. Cooper 
has sought to apply the principle which, he says, is laid down therein in regard to 
8. 148 of the Civil Procedure Code, to Rule 7 of the Companies (Court) Rules with 
which the Court is concerned in the present case. The facts of Hukumchand’s case 
were rather complicated, but they may be stated in a simplified form for the pur- 
pose of the present case. The respondents before the Supreme Court, who were 
members of a co-operative housing society, had created a mortgage of their pro- 
perty in favour of that society. The Registrar of Co-operative Societies passed 
an order in the nature of a preliminary decree for sale on the mortgage at the in- 
stance of the society in its favour. As the amount was not paid within the time 
fixed by the said order, the property in question was sold on April 7, 1958 and was 
purchased by the appellant as the highest bidder. On May 8, 1958, one of the res- 
pondents applied under O. XXT, r. 90 of the Code of Civil Procedure for setting aside 
that sale on the ground of material irregularity and fraud in publishing and con- 
ducting it. At the hearing of the said application on October 7, 1958, it was agreed 
between the parties that the time to deposit the amount of the mortgage decree 
should be extended till November 21, 1958, and that the application under 
O. XXI, r. 90 should be allowed to be dismissed as withdrawn. The executing Court 
passed an order in accordance with those terms arrived at between the parties and 
dismissed the application under O. XXI,r. 90. On November 20, 1958 an appli- 
cation was made by the respondents for extension of time for one day beyond 
November 21; 1958 which was a holiday, and that application came up for hearing 
before the Court on November 22,1958. The respondents, however, did not depo- 
sit any amount in Court on that day. The Court took the view that the time which 
had been fixed by consent of parties could not be extended by the Court and it, 
therefore, rejected the application for extension of time and thereafter confirmed 
the sale as required by O. I, r.92, Civil Procedure Code. After an appeal to the 
District Court and toasingle Judge of the High Court, and a Letters Patent Appeal 
to a Division Bench which set aside the order of confirmation of sale and held that 
the Court could extend time for depositing the amount of the deoree, the matter 
was taken up in appeal to the Supreme Court. The Supreme Court proceeded to 
consider the question on the footing that O. XX-XTV, r. 5 of the Civil Procedure Code 
applied and took the view(at pp. 116-117) that unlike O. XXXIV, r. 4(2),O. XXXIV, 
r. 5 (1) did not contain any provision for extension of time and postponement of 
confirmation of sale, and that the provisions of O. XXI, r. 92(1) made it absolutely 
olear that if an application under O. XXI,r. 90 was disallowed, the Court “‘has to 
make an order confirming the sale.” The Supreme Court stated in its judgment 
(at p. 117) that the provisions of O. XXXIV,r. 5 and O. XXI, r. 92 must be given 
a harmonious interpretation and, when so interpreted, there was no question of 
time being granted under O. XXXIV,r. 5, and if the provision of O. XXI, r. 92 (2) 
applied, the sale “must be confirmed,” unless before the confirmation the mortga- 
gor has deposited the amount as permitted by O. XXXIV,r. 5, which he had not 
done in the case before the Supreme Court. The Supreme Court, therefore, took 
the view (at p. 118) that once the application under O. XXJ,r. 90 had been dis- 
missed on October 7, 1958 “the Court was bound to confirm the sale but for the 
compromise between the parties giving time upto November 21,1958.” It was then 
observed in the judgment of the Supreme Court (at p. 118) that though the execut- 
ing Court had not referred to O. XXI,r. 92 in its Order,it was obvious that it had 
held that it should not grant time in the absence of agreement between the parties, 
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because O. XXI, r. 92 required that as the application under O. XXI, r. 90 had 
been dismissed, the sale must be confirmed, and the Supreme Court was of opinion 
that the-executing Court was right in doing so. The Supreme Court then 
proceeded to observe {at p. 118), 


“,..We are of the view that in the circumstances it was not open to the executing Court 
to extend time without consent of parties, for time between Octoher 7, 1958 to November 21, 
1958 was granted by consent of parties. Section 148 of the Code of Civil Procedure would not 
apply in these circumstances, ...”” 


The Supreme Court, therefore, allowed the appeal and held that the sale stood 
confirmed in favour of the appellant. On first impression, the ssid decision of the 
Supreme Court does appear to lay down the proposition for which it was cited by 
Mr. Cooper, and indeed, Mr. Nariman conceded that it did lay down that proposi- 
tion. Mr. Nariman, however, sought to draw a distinction between the provisions 
of s. 148 of the Code of Civil Procedure which were referred to by the Supreme 
Court in Hukwmchand’s case, and the provisions of Rule 7 of the Companies (Court) 
Rules which, according to him, were much wider and would even authorize the 
enlargement of the time fixed under a consent order. In my opinion, however, 
there is no distinotion between the provisions of 8. 148 and Rule 7 of the Company 
Court Rules which can be said to be material for the purpose of the point lam now 
considering. As, however, the question as to whether the time fixed by a consent 
order can be enlarged under the relevant statutory provisions or rules is purely 
a question of law, the Court is not bound to proceed on the basis of a concession 
by counsel on that point and be driven to misconstrue a decision of the Supreme 
Court. I have considered the judgment of the Supreme Court in Hukumchand’s 
case very carefully and a close scrutiny of that judgment has made me come to the 
conclusion thatit is not an authority for the proposition that s. 148, Civil Procedure 
Code does not apply to a consent order. In view of the fact that on a harmonious 
interpretation of O. XXIV,r. 5 and O. XXI,r. 92 there is no power in the Court to 
extend time, and the sale ‘“‘must’’ be confirmed, unless before the confirmation the 
mortgagor has deposited the amount as permitted by O. XXXTY, r. 5, s. 148, Civil 
Procedure Code cannot apply and the only way in which time could be extended 
would be by consent of parties. To invoke s. 148, Civil Procedure Code in such a 
case would be to render the provisions of O. XXXIV, r. 5 read with O. XXJ, r. 92 
nugatory, and that is what the Supreme Court meant when it stated (at p. 118) 
that s. 148, Civil Procedure Code would not apply “‘in these circumstances”. ‘The 
Supreme Court has, however, not laid down the general proposition that s. 148 
cannot apply to consent orders. The only observation which might convey the 
said impression is the statement (at p. 118), 


‘*,..We cannot, therefore, accept the contention that time was not granted by consent of 
parties and, therefore, the Court had power under s. 148 to extend time which had already been 
granted.” 


That statement must, however, be read in the context of the said paragraph which 
deals with a contention that was advanced on behalf of the respondents, which is 
mentioned at the beginning of the said paragraph, and it is because the contention 
was put in that form that it was negatived by the Supreme Court in the words 
just quoted by me. In my opinion, that statement was not intended to convey 
or lay down the general rule that s. 148 does not apply to consent orders, as Mr. 
Cooper has contended. The position, therefore, is that the view taken by Wadia 
J. in the case of Yusuf v. Abdullabhat already cited above, that the words “any 
order” in Rule 288 of the Bombay High Court (0.8.) Rules 1980 (which was identi- 
cal with the present Rule 810 and is the same in all material respects as Rule 7 of 
the Companies (Court) Rules) are wide enough to include an order made by consent 
of parties, still prevails and is the correct view. The first contention of Mr. Cooper 
must, therefore, stand rejected. 


As far as the second submission of Mr. Cooper is concerned viz. that the said 
order was a self-operative order and the Court had no jurisdiction to set it aside 
after the time fixed had already expired and the Court had become functus officio, 
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in view of the conclusion at which I have arrived that an order admitting a winding- 
up petition is not in the nature of a final order but is a procedural order, the present 
application falls within the decision of the Supreme Court in Mahanth Ram Das’ 
case. The second petition in Mahanth Ram Das’ case which was made under s. 151, 
Civil Procedure Code and the third petiticn which was made under s. 161, Civil 
Procedure Code read with O.XLVIL, r: 1 of that Code were both made after the time 
fixed under the self-operative order had expired, and yet the Supreme Court held 
(at p. 884, paras. 5 and 6) that the Court should have exercised its powers and ex- 
tended the time even on those two petitions. I must, therefore, hold that the 
Court has the jurisdiction to extend time under Rale 7 of the Companies (Court) 
Rules, even though it is a self-operative order and the time fixed has already expi- 
red. In my opinion, as the Court is still seized of the case, no question of its having 
become functus officio arises at all. 


As far as the third contention of Mr. Cooper relating to the estoppel is concerned, 
I hold that the facta of the present case do not attract the rule of estoppel. As 
laid down by the Supreme Court in the case of Gyarst Bai v. Dhansukh Lal’, to invoke 
the doctrine of estoppel, three conditions must be satisfied; (1) a representation 
by a person to another (2) the other should have acted upon that representation, 
and (8) such action should have been detrimental to the interests of the person to 
whom the representation has been made. There is no representation which the 
company has made in the present case on the basis of which the petitioners have 
acted to their prejudice. The Consent Terms do not contain any representation 
that the company would not apply for extension of time for the making any of the 
deposits. Even if the Consent Terms are construed as implying such a represen- 
tation, I do not see how that representation has caused the applicants to act upon 
it to their prejudice. I fail to see how an application for extension of time by 
reason of a few days’ inadvertent delay in making one of the payments stipulated 
for in the Consent Terms can cause prejudice so as to found a plea of estoppel. 
I have no hesitation in rejecting this contention of Mr. Cooper also. 


As far as the last contention of Mr. Cooper is concerned, viz., that having regard 
to the merits of this case, even if the Court has jurisdiction to extend time, it should 
not exercise its disoretion in favour of the company, I am afraid, that contention 
is also ill-founded. I do not see what prejudice would have been caused to the 
petitioners if they had accepted payment on September 5, 1968 when the company 
offered payment to them and, in my opinion, the conduct of the petitioners in 
declining to accept that payment was perverse, or in any event, somewhat difficult 
to understand. The company, on the other hand, has done all it could to remedy 
the inadvertent mistake as a result of which the payment was delayed only by 
five days, and at the hearing of this Summons the company has even offered to 
pay the last instalment remaining to be paid under the Consent Order which has 
not still fallen due, but that offer has also been rejected unceremonioualy by the 
petitioners. In my opinion, far from the conduct of the company being such as 
to disentitle them to the relief which they have sought on the Summons, it is the 
petitioners’ conduct that is devoid of merit. In the result, I make the Summons 
absolute in terms of prayer (a) and extend the time for payment of the sum of Rs. 
26,000 which was payable by the applicants to the petitioners under the Consent 
Terms dated April 24, 1968, on August 80, 1968 to September 27,1968. The com- 
pany would be well advised to make payment of the said amount as well as of the 
last instalment which falls due on or before September 80, 1968, in cash and well 
in time. Though the petitioners have adopted an attitude in respect of which 
I have indicated my disapproval in this judgment, since the company is being 
granted an indulgence under this Order, it must pay the petitioners’ costs of this 
Summons. 

[An appeal (No. 60 of 1968) against the order of Vimadalal J. was dismissed and 
the order was confirmed by Kotval C. J. and Kantawala J., on January 18, 1969.— 
Editor’ s note]. 
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CRIMINAL APPELLATE. 
Before Mr. Justice Deshpande. 
DHANRAJMAL GOBINDRAM & COMPANY PRIVATE LTD. 


v. 
THE STATE OF MAHARASHTRA.*® 
Bombay Rents, Hotel and Lodging House Rates Control Act (LVII of 1947), Secs. 24, 23 
—Lift stopped operating because of mechanical defect due to wear and tear and 
substitution of A.C. in place of D.C. current by suppliers of electrical energy— 
Whether landlord guilty of offence under s3. 24(1) read with s. 24(4) for refusing to 
repair or replace lift—“Withhold”, meaning of word in s. 24(1). 


Some act of volition is implicit in the phraseology of the words “cut off’ or 
“withhold” in s. 24(1) of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. Therefore, without any conscious, deliberate and voluntary act 
or omission on the part of the landlord, essential service of a lift cannot be said 
to have been “cut off” or “withheld” by the landlord. 

Mere omission to repair or replace the worn out lift cannot amount to ‘withhold- 
ing’ of services of lift. The word ‘withhold’ is not susceptible of such wide con- 
struction in view of the words that precede and follow, and the entire setting and 
collocation. Such wide connotation also does not fit in with the phraseology (1) “land- 
lord either himself” or (2) “through any person acting or purporting to act on his 
behalf” of the section. When compared with the positive obligation under s. 23, 
obligation cast under s. 24 would appear to be only of negative nature. These factors 
cannot be ignored while interpreting such a penal provision, 

Section 24 is aimed at ensuring that the landlord does not render the protection 
afforded to the tenant illusory by compelling him to vacate by deliberately de- 
‘priving him of any essential supply of services or by some positive acts of omis- 
sion and commission to that effect. Ensuring the continuance of such essential 
supplies and services to the tenant appears to be beyond the scope of the section, 
It will, therefore, not be permissible to import into s. 24 an obligation on ‘the land- 
lord, in the absence of any clearer language to that effect, to restore the essential 
supplies or services enjoyed by the tenant in respect of the premises, even when 
the same are lost to the tenant due ta no fault of his, 

Bombay Bullion Ass. v. Jivatlal!, dissented from. 

Kanaiyalal Chandulal v. Indwmati2 and Bai Phoolvati Dharambir Agarwala v. 
Krishna Babu Kanchan, referred to. 

English cases based on covenants and common Jaw principles cannot be of any 
help to interpret s. 24 of the Act. 

“The precise extent of liability of the landlord under any such implied obligation, 
to keep the machinery and apparatus, from which essential supplies and services 
are made available to the tenant during the currency of contractual or statutory 
tenancy, shall have to be worked out in a properly instituted action in a competent 
civil Court. Section 28 of the Rent Act is wide enough to deal with any such claim 
or question arising out of this Act or any of its provisions, I do not find it possible 
to spell out any such absolute liability of the landlord in this penal provision of 
s. 24 to continue the essential supplies and services to the tenant in respect of the 
premises let out to him, even when the tenant’ stands deprived thereof as a result 
of some extraneous factor with which the landlord had nothing to do either directly 
or indirectly.” 


Tue facts are stated in the judgment. 


V. D. Mengade with R. 8. Nadkarni, A. Satyanarayan and 8. S. Vedak for 
Y. S. Myrudkar, for the appellant-accused. 


*Dectded, September 12/13, 1972. Criminal 1 ore 62 Bom. L. R. 880. 
Appeal No. 1308 of 1970, against the order 2 (1958) 60 Bom. L. R. 929, S. C. 
of conviction and sentence passed by B. L. 8 (1968) Criminal Appeal No. 128 of 
Gadkari, Presidency Magistrate, 26th Court, 1966, decided on May 1, 1968 (Supreme a 
Esplanade, Bombay. ( Unrep.). 


246 THE BOMBAY LAW REPORTER. [voL. LXXV. 


R. B. Andhyarujina with Y. Krishnan, for respondent No. 2. 
VY. T. Gambhirwala, Assistant Government Pleader, for the State. 


DESHPANDE J. This appeal raises a short question as to the true interpre- 
tation of s. 24 of the Bombay Rents, -Hotel and Lodging House Rates Control 
Act, 1947, hereinafter referred to as “the Rent Act’’. There is practically 
no dispute about the facts. Building known as ‘Caleot House’ belonged once 
upon a.time to Sir Cavasji Jahangir. It is a three storied building. The 
respondents hereinafter referred to as the ‘‘complainant’’ have been occupy- 
ing the whole of the third floor as tenant from the year 1936 on payment of 
monthly rent of Rs. 188.71. A lift had been installed in the building even 
before the complainant became the tenant. This lift stopped working with 
effect from December .13, 1965 by which time Sir Cavasji Jahangir had ceased 
to be the owner and Messrs. Onkar Investment and Properties Limited had ' 
become owners instead. The complainant called upon the said owners-land- 
lords to repair the lift and get the operation of the same restored. Owners 
seem to have pleaded their inability to comply with the requisition, as it in- 
volved an estimated expenditure of about Rs. 10,000, and wanted the com- 
plainant to share the burden. The complainant, however, was not agreeable 
to the same and insisted that the lift being an essential service, he was en= 
titled to get it restored under the provisions of the Rent Act. In the mean- 
while, accused No. 1 purchased the property under a registered sale deed on 
June 1, 1968. Accused Nos. 2 to 5 are admittedly the Directors of accused 
No. 1 Limited Company. The complainant called upon the accused also to 
restore the services of the lift. Ultimately on April 29, 1969 a complaint was 
lodged by the tenant before the Presidency Magistrate for offence under 
s. 24(J) read with sub-s. (4) of the said Act. On that very day the com- 
plainant also filed an application before the Small Cause Court under s. 24(2) 
and (3) of the said Act for restoration of the said service of lift, which is 
still pending. 

Amongst other defences, the accused contended that they had neither cut 
off nor withheld the said services and that the operation of the lift’was stop- 
ped due to mechanical defect, as also due to change of D.C. current and sub- 
stitution of A.C. current therefor by the B.E.S.T. since 1965. Accused 
No. 4 pleaded that the services of the lift cannot be restored without replace- 
-ment by a new lift involving the expenditure of about Rs. 50,000. They 
also contended that the complainant was not enjoying these services on the 
date, when they purchased the property. By his order dated August 31, 
1970 the learned Magistrate found the accused guilty and convicted them for 
offences under s. 24(4) wf the Rent Act and sentenced accused No. 1 to pay 
a fine of Rs. 201 and accused Nos. 2 to 5 to pay a fine of Re. 1, in “default 
simple imprisonment for two days. Legality of this conviction and sentence 
is challenged in this appeal. 

Validity of their conviction in the present case depends upon the true in- 
terpretation of sub-s. (J) of s. 24 of the Rent Act, which is as follows: 

“No landlord either himself or through any person acting or purporting to act on 
his behalf shall without just or sufficient cause cut off or withhold any essential supply 
or service enjoyed by the tenant in respect of the premises let to him.” 


Thus before any offence can be said to have been committed by the landlord 
it shall have to be established, firstly, (1) that there are premises let out by 
the landlord to the tenant; and secondly, (2) that essential supply or service 
was enjoyed by such tenant; and thirdly, (3) that any such essential service 
was cut off or withheld, and fourthly, (4) that the landlord has done so him- 
self or through any person acting or purporting to act on his behalf; and 
fifthly, (5) that this was done without just or sufficient cause. It is not in 
dispute in the present case that the lift stopped operating because of some 
mechanical defect therein developed due to its wear and tear in ordinary 
course and also because of the substitution of the A.C. eurrent in place of 
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D.C. eurrent by the Bombay Electric Supply and Transport Undertaking, the 
supplier of electrical energy in Bombay. On these admitted facts it should 
be difficult to hold that the landlord cut off or withheld the essential service 
- of lift and deprived the tenant of such service by any act or omission on his 
or their part. The lift stopped working due to none of their acts or omis- 
sions. Some act of volition is implicit in the phraseology of the words ‘‘cut 
off’’ or ‘‘withhold’’, Without any conscious, deliberate and voluntary act or 
omission on the part of the landlord, essential service of lift cannot be said 
to have been ‘‘cut of” or “withheld” by the accused. He cannot be held 
liable where stoppage of lift is due to the mechanical defect or to wear and 
tear of the machinery in the ordinary course or to the change of policy of 
the B.E.S.T. with regard to the supply of electrical energy. Tenant, no 
- ‘doubt, stands deprived of the service of lift. But such deprivation by itself 
is not made penal under this section. Before the landlord is held guilty, some 
act or omission of his own volition must be found to have taken place which 
can be said to have caused the stoppage of the lift. Third and fourth ingre- 
dients of the offence are totally absent in this case. This by itself was suffi- 
cient to acquit the accused and hold that the accused had not either cut off 
or withheld the essential service with regard to the lift and the question of 
conviction of the accused on these admitted facts and the plain wording of 
s. 24(1) of the Act should not have arisen. 


Mr. Andhyarujina, the learned counsel appearing for the respondent, how- 
ever, contends that the word ‘‘withhold’’. should not be so narrowly construed 
and it also connotes the deliberate and conscious omission on the part of the 
ee to (1) repair the lift and put the same in working order by securing 

A.C. current from the B.E.S.T. or (2) to replace the new lift in place of 
the old one, even when its operation is found to have been stopped due to the 
wear and tear of the machinery. The word ‘‘withhold’’ is not defined in the 
Act. However, he drew my attention to the dictionary meaning of the word 
“withhold”? by Murray quoted in ‘‘Andhyarujina’s Principles of Rent Con- 
trol’’, 1952 edn., at p. 403. According to the learned author: 

“The literal meaning of the word to ‘withhold’ is to keep back; to keep in one’s 
possession what belongs to or is due to others; to hinder; to prevent; to defer; to post- 
pone; to detain; to keep under control; to retain; to keep from doing something; to 
refrain from doing something.” 


He, therefore, contends that even if in this case the operation of the lift is - 
not alleged or proved to have been stopped by the landlord himself by any act 
` or omission of his, he still ought to be held as having withheld the said sup- 
ply on account of his omission to repair or replace the worn out lift, which 
essential service was enjoyed by the tenant from 1936 till 1965. 


Now, ordinarily dictionary meaning of a word must prevail where the Act 
by itself does not choose to restrict or expand its meaning by furnishing any 
definition. However, the true import of any word shall have to be ultimately 
ascertained by reference to the context, the setting and the collocation of words 
in which, such word finds its place. It is all the more so, when dictionary 
meaning itself is pregnant with variety of shades. The word ‘‘withhold’’ in 
this sub-s. (J) of s. 24 is preceded by the word ‘‘cut of”, and necessarily 
must get its colour therefrom. It is difficult to conceive of any process of 
cutting off without the volition of the person so cutting. The same must be 
said to be true of the word ‘‘withhold’’. One can withhold only that which 
one was holding out or giving out or supplying. The very expression connotes 
voluntarily stopping of something which was being supplied voluntarily. 
But where, as here, operation of the lift gets blocked or stopped independently 
of any act oromission on the part of the landlord, due te the operation of 
some extraneous factor or factors, the landlord cannot be said to have ‘‘withheld’’ 
the lift. His mere omission to repair the same or replace the same or ensure 
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its continuance cannot be brought within the scope of its ordinary and natural 
connotation in the present context. 

In fact, the word ‘‘withhold’’ is not susceptible of such wide connotation in 
wiew of the setting in which this word has been employed, Third and fourth 
ingredients of the offence enumerated above require close examination. . The 
section speaks of (1) either'the landlord himself cutting off or withholding 
such service or (2) cutting off or withholding such service ‘‘through .any 
person acting or purporting to act on his behalf”. Deprivation of such ser- 
vice due to any third factor or extraneous reason is plainly excluded.from the 
sweep of this section in view of its peculiar phraseology. If the word ‘‘with- 
hold’? is to be broadly interpreted in the manner in which Mr. Andhyarujina 
suggests, it is not understandable how the phraseology (1) ‘‘landlord either 
himself’’ and (2) ‘‘or through any person acting or purporting to act on his 
behalf’’. would fit in with guch interpretation. This entire phraseology would 
be rendered redundant and meaningless. The contention of the learned coun- 
sel cannot be accepted without re-writing the section. 

The learned counsel drew my attention to pages 166 and 170 of Craies on 
Statute Law, 5th edn. wherein some caution is administered before the appli- 
cation of the rule of ejusdem generis and words of limitation are read in any 
statutory provision. I, however, find that at pages 168 and, 169, the learned 

anthor has referred to several cases where the words employed in a statute by 

Legislature have been interpreted with reference to the context and the collo- 
cation in which the same are found. It willbe sufficient to refer in this con- 
text to the following observations of Hidayatullah J., as he then was, in the 
case of State of Assam v. Ranga Muhammad.! The Court was called upon 
to construe the word ‘posting’ in arts. 233 and 235 of the Constitution. 


‘ “That a special meaning may be given to a word because of the collocation of 
words in which it figures, is a well-recognised canon of construction”. 


In this context, it is worthwhile to compare the phraseology of s. 23 with 
s. 24 of the Act. Sum and substance of s. 23 of the Act is to impose a posi- 
tive- obligation on the landlord to keep the premises in good and tenantable 
repair. As against this positive obligation, phraseology of s. 24(J) of the 
Act contemplates imposing a negative obligation. The manner in which 
gub-s. (J) of s.,24 is couched, does not admit of imposing a positive obligation 
on the landlord to continue essential supply and services in any building, the 
operation of which is found to have been stopped, due to some factor not 
attributable to any act or omission of the landlord. 

This apart, it cannot be forgotten that s. 24 of the Rent Act is a penal pro- 
vision.. The section enjoins the landlord not to eut off or withhold any essen- 
tial supply or service on the pain of imprisonment and fine. Several cases 
were cited at the Bar to show how p provision should be construed. To 
my mind, it would be enough if I refer to the dicta of Lord Macmillan in the 
ease of London And North Eastern Ry. Co. v. Berriman2 The following 
passage from the said speech is quoted with approval by Hegde J. in the case 
of Umon of Inida v. ‘Shreeram Durga Pd. (P) Ltd}: 

* “Where penalties for infringement are imposed it is not legitimate to stretch the 
language of a rule, however beneficient its intention, beyond the fair and ordinary mean- 
ing of its language’.” (p., 1612). 

The learned Judge hag also referred to the oft quoted passage from the earlier 
judgment of the Supreme Court in Tolaram Relumal v. State of Bombay4 My 
attention was drawn to two passages at pages 13 and 417 from ‘‘The: Rent 
Acts’’ by Megarry, tenth-edn. I have not been-able to see how the passages 
support the contention. of Mr. Andhyarujina. Rather, these run counter to 
‘proposition. I do not think it worth while to quote the same. 


; Fase Gg Oe ` 4 (1954) 56 Bom. L. R. 1206, S. C., s. c 
3 A. C. 27 . [1954] A. I. R. S. C. 496. 
8 [1970] A. L R. S, C. 1897. sem 
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Now, it is true that, while construing even the penal provisions, the Court 
has to bear in mind the intention of the Legislature with which any such penal 
provision is incorporated, and an attempt must be made, as far as possible, 
to give effect to it, to the extent to which language of any such statute is so 
susceptible. The question that really arises for consideration is whether : conld 
the Legislature have intended to impose under s. 24 of the Act an absolute 
obligation on the landlord to continue the amenities pertaining to essential 
supply or service enjoyed by the tenant without regard to whether the same 
were lost to the tenant due to his own act or omission. To my mind, the ans- 
wer to this question must be firmly in the negative. It is pertinent to note 
that under the Contract Act or Transfer of Property Act the landlord does 
not owe any liability to effect even the ordinary repairs to the leased pre- 
mises in the absence of a contract to the contrary. However, s. 23 of the 
Rent Act records a slight departure and imposes an obligation on the landlord, 
in the absence of contract to the contrary, to keep the premises in good and 
tenantable repair. But even this section does not cast any obligation on the 
landlord to reconstruct the premises or effect any structural alterations, where 
the premises leased become incapable of habitation in its ordinary course due 
to ‘natural wear or tear or decay or where structural alterations are required 
to enable the tenant to enjoy the leased premises in terms of the contract of 
lease. Subject-matter of s. 24 obviously is, not the premises let, but is, the 
essential supply or service in respect of the premises so let. This more or 
léss covers rights under the Hasements Act or the rights of a licensee coupled 
with the grant of interest in the immovable property. These rights are dealt 
with under ss. 18, 55 and 60 of the Hasements Act of 1882. It is inconceiv- 
able that the Legislature could have intended to make it obligatory on the 
part of the landlord to restore such essential supplies or services in respect 
of the premises let, in the event of the machinery or apparatus pertaining 
thereto getting worn out in the ordinary course, at the pain of penalty and 
imprisonment, when it has not cast any obligation on him to reconstruct the 
worn out premises let and has chosen to restrict his liability to keep it in 
tetiantable repairs alone. At any rate, there is no such clear indication in 
the statute itself and, as discussed above, several factors strongly militate 
against any such construction of s. 24. Section 24 seems to have been aimed 
at ensuring that the landlord does not render the protection afforded to the 
tenant illusory by compelling him to vacate by deliberately depriving him of 
any essential supply of services or by some positive acts of omission and com- 
mission to that effect. Ensuring the continuance of such essential supplies 
and services to the tenant appears to be beyond the scope of the section. It 
will, therefore, not be permissible to import into s. 24 an obligation on the 
landlord, in the absence of any clearer language to that effect, to restore the 
essential supplies or services enjoyed by the tenant in respect of the premises, 
even when the same are lost to the tenant due to no fault of his. 


Some assistance can also be found for the precise interpretation of sub-s. (J) 
of s. 24 by reference to Explanation II to this section, which was added by 
Bombay Act No. 61 of 1952. The Explanation II is as follows: 

“For the purposes of this section, withholding any essential supply or service shall 
include acts or omissions attributable to the landlord on account of which the essential 
supply or serviċe is cut off by the local authority or any other competent authority.” 


The Explanation obviously appears to have been intended to expand the im- 
port of the word ‘‘withhold’’ in sub-s. (J) of s. 24. In the judgment of the 
Supreme Court in Kanatyalal Chandulal v. Indumat® Sinha J., as he then was, 
made the following observations at: p. 931 with regard to the effect of this 
amendment: 

“It may also be pointed out that it is doubtful whether, before the second ex- 
planation was inserted into the section, as aforesaid, in 1953, the cutting off of the 
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water supply by the muricipahty, or the omission, of the landlord to take steps to have 
the connection restored, would have come within the mischief of the penal section.” 
The learned Judge then posed a question in the following words: 

“Supposing the second explanation was not there, could the prosecution attribute 
the cutting off the connection by the municipality and the subsequent refusal of the 
landlord to get the connection restored, as an act or omission of the landlord within 
the meaning of s. 24(1)?” 


In my opinion, these observations unmistakably indicate that but for the ex- 
panded connotation of the word ‘‘withhold’’ incorporated in Explanation II, 
such act or omission on the part of the landlord could not have attracted the 
penal consequences provided under sub-s. (4) of s. 24. Mr. Andhyarnjina, 
however, drew my attention to the statement of objects and reasons with 're- 
gard to the said amending Act at pages 408 to 410 of the Bombay Govern- 
ment Gazette dated August 17, 1953 (Part V). It indicates that Explanation 
II was added only to clarify what was intended by the Legislature while in- 
serting s. 24 itself in the Act. It is possible, therefore, to contend that Ex- 
planation II is only a clarificatory piece of legislation. That, however, to my 
mind, does not, in any manner, detract from the above observations of the 
Supreme Court. Explanation II only seeks to specify the acts or omissions 
of the landlord, which can be said to have been implicit in the section itself 
in view of this clarificatory amendment. True import and implication of the 
above observations, is that natural connotation of the word ‘‘withhold’’ in 
the context is a restricted one and is intended to cover only some positive 
acts or omissions resulting in the loss of amenities to the tenant. 

Mr. Andhyarujina strongly relied on the judgment of this Court reported 
in Bombay Bullion Ass. v. Jivatlal® It shall have to be conceded that the 
facts of the said case and the present case are identical. An argument based 
on the implication of addition of Explanation II was advanced and the above 
passage from the judgment of the Supreme Court in Kanatyulal Chandulal’s 
case was specifically brought to the notice of the learned Judge. Notwith- 
standing this, the learned Judge rejected the landlord’s contention saying 
(p. 882) : 

“.,.As I have already stated, the Explanation only refers to certain acts or omis- 
sions and does not mean that acts or omissions which themselves result in the withhold- 
ing of an essential supply or service are not to be included in the word ‘with-hold’. 
In fact, even in the passage from the judgment of the Supreme Court quoted above, 
their Lordships have described the expressions ‘cutting off or ‘with-hold’ (paraphrased 
as refusal to get the connection restored) as an act or omission of the landlord within 
the meaning of s. 24(1).” 


With great respect to the learned Judge, I do not think that his judgment 
adequately explains or even attempts to explain the ratio of the Supreme Court 
passage quoted by me above. 

It is, however, to be noted that the learned Judge was not dealing in that 
case with any prosecution for offence under sub-s. (J) read with sub-s. (4) of 
s. 24. He was dealing with civil proceedings instituted by the tenant under - 
sub-s. (2) of s. 24. Attention of the learned Judge does not seem to have 
been drawn to the fact that the provisions are penal and require to be con- ' 
strued accordingly. I will presently show that the approach of the learned 
Judge has not been approved by the Supreme Court. Mr. Andhyarujina’s 
reliance on the judgment of the Gujarat High Court reported in Hetrs of 
Deed. ‘Mohanlal v. Muktabar is thoroughly misconceived. 

Mr. Andhyarujina drew my attention to passages from certain authorities 
and certain English cases and contended that ratio of these judgments show 
that the landlord is under an obligation to continue the supply of such essen- 
tial services during the period of the lease and absence of creation of specific 
liability under sub-s. Q ) by itself cannot save the landlord from the penal 


6 (1960) 62 Bom. L. R. 380. 7 (1971) 12 G. L. R. 272. 


1972.] DHANBAJMAL 0. STATE (A.CR.J.)--Deshpande J. 251 


consequences of this section. He drew my attention to para. 143 at page 243 
of the “Law of Landlord and Tenant’’ by Hill and Redman, Fifteenth edn., 
dealing with the obligation under a covenant to rebuild the premises in the 
event of injury from‘Act of King or God ete. To the same effect is para. 1259 
page 582 from Halsbury’s Laws of England, Vol. 23, Third edn., which was 
brought to my notice. Judgment of Cozens-Hardy M.R. in Lurcott v. Wakely 
& Wheeler’ and that of Darling J. in Redmond v. Dainton® and judgment of 
Lord Denman, C.J., in Green v. Eales go to elucidate the same proposition. 
Judgment of Lord Denning in Morcom v. Campbell-Johnson! explains what 
alterations in a structure of a building constitute repairs and disentitle the 
landlord to claim increment in rent under Rent Restriction Act. Judgment 
reported in Sidramappa v. Shidappa lays down that replacement. of stair- 
case in a old building constitutes merely repairs. My attention was then drawn 
to para. 1343 at page 577 of the ‘‘Law of Landlord and Tenant’’ by Woodfall, 
Twenty-Seventh edn. dealing with an implied obligation of the landlord to keep 
the stair-case repaired where the building consists of flats and control of stair- 
ease for common use is retained by him. Judgment of Lord Esher, M.R. in 
‘Miller v. Hancock! supports the above proposition of the author. 


To my mind, the passages from these books and ratios of the several judg- 
ments relied on by Mr. Andhyarujina can have no bearing on the precise 
question that arises for consideration before me. In the first instance, these 
are the cases in regard to the liability of the lessees or the lessors based on the 
the specific covenants, excepting in the case where Lord Esher, M.R., was 
dealing with the implied liability of the landlord to keep the stair-case in good 
repairs, Secondly, these observations are based on the common law princi- 
ples of England and may or may not have any bearing on the statutory pro- 
visions, such as the Contract Act or the Transfer of Property Act or the Rent 
Act which go to govern the relations between the landlord and tenant in this 
country. Thirdly, before the obligations of the landlord are spelt out from 
s. 24 or any provision of the Rent Act, it shall have to be borne in mind that 
the landlords’ ordinary rights to put an end to the lease as also enhancing 
rent have been extensively curtailed and restricted by the provisions of the 
Rent Act. The precise extent of liability of the landlord under any such 
implied obligation, to keep the machinery and apparatus, from which essential 
supplies and services are made available to the tenant during the currency of 
contractual or statutory tenancy, shall have to be worked out in a properly 
instituted action in a competent civil Court. Section 28 -of the Rent Act 
is wide enough to deal with any such claim or question arising out of this 
Act or any of its provisions. I do not find it possible to spell out any such 
absolute liability of the landlord in this penal provision of s. 24 to continue 
the essential supplies and services to the tenant in respect of the premises let 
out to him, even when the tenant stands deprived thereof as a result of some 
extraneous factor with which the landlord had nothing to do either directly or 
indirectly. The judgments and the authorities on which so much reliance is‘ 
placed by the learned counsel appearing for'the respondent, to my mind, can- 
not be of any assistance to determine any such liability of the landlord in 
this criminal case. 

On my above construction of s. 24, the question of the statute having created 
any absolute offence or liability as contemplated in the Supreme Court case 
reported in State of Gujarat v. D. Pande" really does not arise. 

As stated earlier, Mr. Andhyarujina placed strong reliance on the judgment 
of this Court reported in Bombay Bullion Ass. v. Jivatlal. The ratio of the 
said judgment undoubtedly supports his contention. To my mind, the said 
ratio runs counter to the specifie observations of the Supreme Court quoted 
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“by me above from the judgment reported in Kanatyalal Chandulal v. Indumati 
in spite of learned Judge’s comments to the contrary. If the matter were to 
rest there, it would have been necessary for me to consider referring this case 
to the Division Bench. I, however, find that the approach adopted by ‘the 
‘learned Judge is not approved by the Supreme Court which is clear from its 
another judgment in Bai Phoolvats Dharambir Agarwala v. Krishna Babu 
Kanchan.5 As Vaidialingam J. speaking for the Supreme Court has not 
-direetly referred to the said judgment of the Bombay Bullion Association Lid. 
“it is necessary to state few facts to elucidate the point. Estate known as Mor- 
‘baug belonged to one Morwala. One open plot out of this estate was leased 
by Morwala to one Parab, who had constructed a chawl on the said plot and 
let out to different tenants. Parab had his own another property in which 
electricity meter was installed and during the period Parab was the tenant 
of this plot and landlord of his tenants in the chawl with effect from December 
23, 1949 to December 20, 1963 he supplied electricity to all his tenants from 
his said meter. It appears that on or about October 10, 1963 Parab surren- 
dered his leasehold rights and the chawl constructed by him was purchased 
by a third person.. One effect of this was that with effect from December 20, 
1963 the supply of electricity to all the tenants stood cut off and withheld. 
All the tenants of the chawl attorned to the new purchaser. One of the ten- 
ants filed a complaint against the purchaser for cutting off and withholding 
the electricity supply within the meaning of sub-ss. (Z) and (4) of s. 24. 
The learned Magistrate convicted her and the said conviction wag upheld by 
this Court. While confirming the conviction of the purchaser in Criminal 
“Appeal No. 1169 of 1964 [State v. Phoolvats Dharmbir Aggarwal] by its ance. 
ment dated April 28, 1965 for offence under s. 24(/) read with sub-s. (4) this 
High Court made the following observations: 

“In my opinion, the complainant has also proved that he was enjoying the supply 
of electricity in his capacity as tenant till 2th December 1963, when it had been cut 
off. The complainant thus as a tenant is entitled to enjoyment of the supply of elec- 
tricity which has been cut off on 20th December 1968. The complainant has further 
established on evidence that he had made a request to the landlady to supply him with 
-electricity to which he was, under the tenancy agreement, entitled. The landlady has 
not supplied electricity to him. These proved facts would amount to withholding 
of electricity supply.” 

Referring to the defence contention, the learneti Judge observed: 

“It is, however, the argument of Mr. Desai that in order to establish that the supply 
has been withheld, it must be proved by the complainant that it was within the power 
.of the accused to supply electricity and yet she has not supplied the same. Here the 
facts on record indicate that it was not within the power of the accused to supply 
electricity inasmuch as the supply was coming from the meter located in the premises 
‘which belonged to Parab. The accused had no control over the meter of Parab.” 


‘The learned Judge of this Court answered this submission of Mr. Desai in 
the following words 

“In my opinion, the argument is not well made. Section 24 casts an obligation on 
the landlord to see that essential supply or service enjoyed by the tenant in respect of 
‘the premises which had been let out to him are not cut off or. withheld from him. 
Had Parab continued to be the landlord, there can hardly be any doubt that Parab 
was under an obligation to supply electricity. Merely because the accused has succeed- 
ed to the rights and obligations of Parab, would not absolve the accused of his obligation 
tò supply.” 
‘Tt will at once be seen that approach and these observations are somewhat 
‘akin to the approach and observations made by the learned Judge in Bombay 
Bullion Ass. v. Jivatlal. 
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Vaidialingam J. speaking for the Supreme Court, however, does not appear 
to have been impressed; with this approach of this Court. The Supreme Court 
made the following observations in this behalf: 

“In our opinion, the findings, arrived at, by the trial Court, as well as, by the High 
Court, are not based upon the evidence, in the case; and even the inferences, drawn by 
the Courts, do not flow from the established facts. We have already referred to the 
evidence of P. Ws. 1 and 2, who have both admitted that they were not personally 
aware of the appellant cutting off electricity supply.” (Italics supplied by me). i 


It is thus clear froni the above observations as well as the discussion in the 
earlier parts of the judgment that the question posed by the Supreme Court 
was: whether cutting off of the electricity supply or withholding was done 
by the accused himself? and not: whether accused had exposed himself to 
penalty by not continuing to supply electricity by installing a fresh meter? 
On behalf of the tenant reliance was placed on the Supreme Court judgment 
in Kanaiyalal Chandulal v. Indumati, and it was argued that it was the duty 
of the landlord, after she became the owner of the property to arrange for 
continuance of supply of electricity in the same manner as it was done prior 
to her purchase. This contention was negatived by pointing out that electricity 
was supplied from a property which still was in the possession of ex-landlord 
Parab and there was no evidence of the new landlord having any rights 
in respect of that meter or any right to get the supply of electri- 
city from that meter. The learned Judges then observed that the ratio of 
the earlier judgment of the Supreme Court was not applicable as in that case 
it was within the power of the landlord to get supply of water restored by 
payment of tax arrears to the Municipality. Their Lordships then observed: 

“...4n the case before us, it has not been established that it was within the power 
of the appellant, to get supply restored, from the meter which was in the premises, 
owned by Parab.” 


Mr. Andhyarujina, the learned counsel for the respondent, contends that it is 
not shown in this case that the landlords were financially incapable to replace 
the old worn out lift by a newly purchased lift and as such it cannot be said 
within the meaning of the observations of the Supreme Court in the above 
judgment that it was not within the power of the landlords to replace the 
lift in the building so as to absolve them of the criminal liability created under 
s. 24 of the Act. To my mind, this will not be proper or correct reading of 
the phraseology from the judgment of the Supreme Court when it speaks of 
the supply of electricity being ‘‘within the power of the appellant”. In the 
context the words ‘‘within the power’’ can have no reference whatsoever to 
the financial capacity of the landlord. These words have been employed by 
the learned Judges to repel the contention of the complainant that the land- 
lord’ had withheld the supply of electricity and it was answered by saying 
that the landlord cannot be said to have withheld the supply inasmuch as the 
meter located in the premises of Parab, who had ceased to be the landlord, is 
not proved to have been at the disposal of the new purchaser of the property. 
In my opinion, the emphasis laid by the learned Judges of the Supreme Court, 
on the absence of evidence of the new landlord having cut off the electricity, 
time and again, in the course of the judgment, and observation that before 
the landlord can be held guilty of withholding the supply, it shall have to 
be established that it was within his power to do so, thoroughly negatives the 
contention of Mr. Andhyarujina that the word ‘‘withhold’’ in sub-s. (1) of 
s. 24 should be so broadly construed as to mean even the conscious omission 
of the landlord to effect repairs in the lift or restore the lift or to replace 
the lift even when it became unworkable due to no fault of his. 


[The rest of the judgment is not material to this report]. 
Appeal allowed. 
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CRIMINAL APPLICATION. 


Before Mr. Justice Deshpande. 


JONATHAN SAMUEL SOLOMON.* 

Constitution of India. Art. 134—The Bombay High Court Appellate Side Rules [of 1960). 
Chapter XXIXA Rule 28; Chapter I Rules 1, 2; Chapter XVH Rule 18—Application 
for leave to appeal to Supreme Court under art. 134 against judgment of single 
Judge—Whether such application can lie to single Judge. 


Applications for leave to appeal to the Supreme Court undér art. 134 of the Con- 
stitution of India against the judgment of a single Judge in criminal matters lie 
to the single. Judge, whether such applications are made in writing under Rule 
28(4) or orally under Rule 28(ii) of Chapter XXIXA of the Bombay High Court 
Appellate Side Rules of 1860. 


R. B. Andhyarujina, with Y. Krishnan, for respondent No. 2. 


DESHPANDE J. When the judgment in Criminal Appeal No. 1303 of 1970 
was pronounced by me on September 13, 1972, Mr. Andhyarujina, the learned 
counsel appearing for the respondent-complainant, made an oral application 
immediately thereafter for certificate granting leave to appeal to the Supreme 
Court against the said judgment under art. 134(/)(c) of the Constitution 
certifying that the case was a fit one for appeal to the Supreme Court. Mr. 
R. 8. Nadkarni, learned advocate appearing for the appellant, raised a preli- 
minary objection on that day against entertainment of such application as, 
according to him, such applications can be entertained only by the Division, 
Bench and as such I had no. jurisdiction to entertain the same. Though the 
practice followed so far supported Mr. Nadkarni’s contention, the point raised 
was found to be not free from doubt. The hearing of his oral application 
was, therefore, adjourned by me till today to enable the learned advocates 
to look into the matter and assist me in disposing of the said objection. The 
point has been now argued today threadbare. 

Now, right of appeal to the Supreme Court from any judgment, final order 
or sentence in criminal proceedings of a High Court is conferred on a litigant 
by art. 184 of the Constitution. This right of appeal, however, is not available 
as a matter of course. It can be availed of by any litigant only if any one of 

. the conditions enumerated in els. (a) to (c) of art. 184(/) is satisfied. The 
case of the respondent is admittedly not covered by cl. (a) or (b). He, 
therefore, prayed for certificate under cl. (c) of the said sub-article. There 
is, however, no specific provision in the Constitution requiring such leave 
petitions to be heard by the same Judge or Judges, though as a matter of 
practice, ordinarily such leave petitions are placed before the same Bench or 
a Bench of Judges one of whom was party to the impugned judgment. This 
article, however, refers to the judgment or order of the High Court and does 
not make any distinction between judgments delivered by a Division Bench 
or a Single Judge. i 

The proviso to sub-art. (7) of art. 134, of course, subjects such right of 
appeal to such provisions as may be made under cl. G ) of art. 145. The said 
art. 145 empowers the Supreme Court to frame Rules in this behalf, which 
has no relevance to the applications for certificate made before the High Court. 

Such right of appeal also is subject to ‘‘such conditions as the High Court 
may establish or require’. Our High Court has framed Rules laying down 
the conditions, and are part of the Rules known as ‘‘Bombay High Court, 
Appellate Side Rules of 1960’’. Chapters 29 and 29A deal with the procedure 
in this behalf. But these Rules by themselves do not shed light on the point 
raised. Proposed appeals coming under cl. (a) or (b) of art. 184 in the 

*Decided, September 15, 1972. Criminal Appeal No. 1808 of 1970, in the case of 


Oral Application No. 847 of 1972, for leave Dhanrajmal Gobindram & Company Pot. Lid. 
to appeal to the Supreme Court in Criminal  v. The State of Maharashtra (75 Bom, L.R. 245), 
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ordinary course are liable to be placed before the Division Bench as matters, 
out of which such appeals arise, are cognisable by the Division Bench only 
according to these rules. Till the amendment of the Rules in the year 1968, 
there was no provision for making oral application for such leave to appeal 
excepting when death sentence was passed. But such sentence being only 
within the jurisdiction of the Division Bench, oral application could be made 
to that Division Bench itself. Till this amendment, leave petition in proposed 
appeals coming under art. 184(/)(c) could only be made in writing and the 
same also were placed before the Division Bench so far, even when the judgment 
was of the single Judge. This was presumably because the Rules did not 
specifically provide for those being heard by a single Judge. 

Reference therefore shall have to be made to the Rules regulating the juris- 
diction of a single Judge and Judges in Division Bench. Rules 1 and 2 of 
Chapter I Part I go to specify their respective jurisdictions, Rule 1 of Chapter 
I is to the following effect: 

“The civil and criminal jurisdiction of the Court on the Appellate Side shall, except 
in cases where it is otherwise provided for by these rules, be exercised by a Division 
Court consisting of two or more Judges.” 


Matters liable to be heard and disposed of by a single Judge are enumerated 
in Rule 2 thereof. Rule 2 consists of two parts. I am concerned with the 
second part, which deals with criminal matters. It is unnecesary to specify the 
details of items under this part II. It will be enough if reference is made to 
el. (g) thereof, which is in the following words: 

“All miscellaneous applications, including applications for bail or stay in or out of 
or relating to matters under items (a) to (e) above.” 


Thus the scheme of the Rules in regard to the conduct of the business in the 
High Court is that, hearing matters by a Division Bench consisting of two 
or more Judges is a rule, while hearing any matters by a single Judge is an 
exception to be specifically provided for. Mr. Andhyarujina drew my atten- 
tion to some other Rules in this behalf where specifically the matters are made 
cognizable by a single Judge. Reference in this context can be made to amend- 
ed Rule 18 in Chapter XVII. 

Contention of Mr. Andhyarujina is that, such an oral application can be 
made only to the Judge who pronounces the judgment without regard to whe- 
ther matter is disposed off by a single Judge or Division Bench as in any other 
case, it can never be made immediately after pronouncing of the judgment and 
if it is not so made, right to make oral application would never be available 
to him. According to him, power to hear such oral application by a single 
Judge is implicit in the very scheme of Rule 28(ii) of Chapter 29A. Con- 
tention of Mr. Nadkarni for the appellant and Mr. Gambhirwala, the learned 
Assistant Government Pleader, for the State, is that all applications for leave 
to appeal to the Supreme Court can be entertained only by a Division Bench 
in terms of Rule 1 of Chapter I including against judgment of single Judge 
-inasmuch as such applications are not specifically enumerated in the excep- 
tions carved out under Rule 2(II) and some other sub-rules such as Rule 18 
of Chapter XVII. Apparently this contention is attractive and presumably 
it was due to this that till this day all applications for leave to appeal to the 
Supreme Court even against the judgment of a single Judge in criminal mat- 
de ee as a matter of practice, placed for hearing before the Division 

ench. 

To my mind, this contention is fallacious and the practice followed so far 
seems to have been based on the total disregard of two aspects. Firstly, im- 
plication of cl. (g) of Rule 2(IL) seems to have been lost sight of. Clause (g) 
has been quoted above by me verbatim. Application for leave to appeal -is 
incidental to the disposal of the main appeal or any other matter and cannot 
have any substantive existence apart from it. I do not see why such an appli- 
eation cannot be treated as a ‘‘miscellaneous application relating to matters 
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under items (a) to (e) above’’ within the meaning of el. (g) above. It does 
not cease to be so merely because it is not styled so or given any heading to 
that effect. Where, therefore, criminal appeals or matters are liable to be 
heard by a single Judge because of these falling under items (a) to (e) of 
Rule 2(II), application for leave, to appeal under art. 134(J) also is liable 
to be heard by him by virtue of el. (g). 


Secondly, under Rule 28(ii) of Chapter XXIX-A, a litigant is enabled even 
to make an oral application for such certificate ‘‘immediately after the pro- 
nouncement of the judgment by the Court’’. Under sub-rule (i) of Rule 28 
a litigant is required to make a petition for certificate granting leave to appeal 
to the Supreme Court. Sub-rule (ii) of Rule 28 really is an exception to sub- 
rule (i). It is an enabling provision. If, therefore, in a criminal matter dis- 
posed of by a single Judge covered by cls. (a). to (e) of sub-rule II of Rule 2 
, a litigant is enabled to make an oral application for such certificate under 
art. 134 of the Constitution ‘‘immediately after the pronouncement of the 
judgment by the Court’’, he can do so only by making an application to the 
same single Judge who pronounced the judgment. It is impossible to con- 
ceive of any situation where he can approach the Division Bench for such certi- 
ficate ‘‘immediately after the pronouncement of the judgment”? by any single 
Judge. No single Judge has power to constitute Benches of Judges, unless 
the hearing Judge happens to be the Chief Justice and even if the Single 
Judge disposing of the appeal happens to be the Chief Justice, it would not 
be possible for him to constitute any Division Bench immediately on the pro- 
nouncement of his judgment in such appeal. Benches are ordinarily consti- 
tuted by the learned Chief Justice and matters are allotted to the Benches 
for hearing only after the matters are notified as ready for hearing and peti- 
tions for leave to appeal cannot become ready for hearing even for admission 
stage unless they are made in writing and comply with other requirements of 
Rules. The framers of Rule 28(ii) could not have intended to deprive the 
litigants, whose matters come up for disposal before a single Judge in accord- 
ance with Rule 2(II) of their right to make such oral application for leave to 
appeal to the Supreme Court ‘‘immediately after the pronouncement of the 
judgment by the Court’. Hardly any reason can be imagined for their ex- 
clusion from such right. Rule 28(ii) of Chapter 29A is of much advantage to 
the litigants and the Court. This rule enables the Judge disposing of the matter 
to make up his mind immediately with regard to the application so made, 
as the facts and the contents of the judgment are fresh in his mind. It 
saves time and labour of the office of the Court also as it is highly convenient 
to the litigant and his advocate, who is keen to approach the Supreme Court 
for getting his cause heard by it. This Rule 28(ii) goes to further fortify 
the construction placed by me, on Rule 2(II)(g) of Chapter I and indicates 
that applications for leave to appeal to the Supreme Court against the judg- 
ment of a single Judge in criminal matters lie to the single Judge and are 
not required to be placed before Division Bench, whether such applications 
ga in writing. under Rule 28(i) or orally under Rule 28(¢) of Chapter 


It is pertinent to note that even Rule 2 of Chapter I opens with the words 
‘Save as otherwise expressly provided by these rules, a single Judge may 
dispose of the following matters”. To my mind, even if the above construc- 
tion of Rule 2(IT) (g) is held to be wrong, Mr. Andhyarujina is right in 
contending that provision of sub-rule (ii) of Rule 28 in Chapter XXIX-A 
is such otherwise provision. Mr. Nadkarni and Mr. Gambhirwala contended 
' that the said sub-rule (ii) does not expressly say so. To my mind, contrary 
provision is explicit enough though not direct and express and as vocal as it 
should be. The words of subrule (ii) of Rule 28 ‘‘immediately after the 
pronouncement of the judgment by the Court” would really become redun- 
dant and meaningless, at any rate, in regard to the judgments, final orders 
and sentences pronounced by a single Judge of this Court, if it is not held to 
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be an express provision to the contrary within the meaning of the opening 
clause of Rule 2. If Rule 28(ii) of Chapter XXIX-A is read with Rule 2, 
intentions of the framers of the Rule, to my mind, become very clear. Appli- 
cations for leave to appeal to the Supreme Court under art. 134 of the 
Constitution, ‘‘against the Judgment of any single Judge’’ whether written 
or oral are liable to be disposed of by the single Judge alone. Oral appli- 
cation made by Mr. Andhyarujina before me for leave to appeal is, therefore, 
competent. 


On merits, however, I do not think that this is a fit cas¢ within the meaning 
of art. 134(2)(c) of the Constitution. It is true that the appeal did raise 
a question as to the true interpretation of s. 24 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947 (hereinafter referred to as the 
‘Rent Act’). But I have only based my approach on the observations made 
in the two judgments of the Supreme Court referred to in my judgment. 
None of the cases relied on by Mr. Andhyarujina go to support the line of 
argument adopted by him before me, excepting the one reported in Bombay 
Bullion Ass. v. Jivatlal!. I have indicated in my judgment how the ratio of 
the said judgment has not been approved by the Supreme Court. I have also 
found in this case that there was just and sufficient cause for the landlord 
not to restore that lift in the building and even if I were to accept the inter-~ 
pretation of Mr. Andhyarujina, my finding on this’ second point also was 
sufficient to dispose off the appeal. The question of the existence of just and 
sufficient cause after all is a question of fact or at best may be a question of 
inferences from the primary facts established in this case. In these cireum- 
stances, I do not find it possible to entertain this application for leave to appeal 
to the Supreme Court under art. 134(/)(c) of the Constitution. 

Leave is accordingly refused. 


Leave refused. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 


SUJATAALI MOTEBARALI v. RUPCHAND VISHNU DHANDE,* 

Bombay Tenancy and Agricultural Lands Act (Bom, LXVII of 1948), Secs. 32, 31, 29, 
32G, 32F, 31C, 88C-—Widow obtaining possession of half portion of her land under 
8. 31 read with s. 29—Tenant’s subsequent application under s. 32G in relation to 
half portion of land left with him—Meintainability of application. 


A widow applied for possession of her land from her tenant under s. 31 read with 
s. 29 of the Bombay Tenancy and Agricultural Lands Act, 1948, and obtained pos- 
session of a half portion of it by an order passed by the Revenue Tribunal. There- 
after the tenant applied under s. 32G off the Act to determine price of half the land 
left over with him. On the question whether the tenant's application was main~ 
tainable:— 

Held, that on the date of the passing of the order of the Revenue Tribunal, the 
tenant under the first proviso to s. 32(1B) of the Act became the statutory pur- 
chaser of the half portion of the land left with him, and 

that, therefore, his application was maintainable. 

Smt. Bababai Malhar Botre v. Vithu Raghu Botre,1 Kumari Shirish Udhav Raja- 
dnya v. Ram Tukaram Kirulkar2 Rahibai Kisan Thorat v. Yeshwant Laxman 


1 (1960) 62 Bom. LR. 880. of 1966, decided by Vaidya J., on March 6, 1972 
“Decided, March 28/29, 1972. Special (Unrep.). 
‘Civil Application No. 1878 of 1966 (with 2 (1969) Special Civil Application No. 
Special Civil Application No. 1876 of 1968). 1064 of 1969, decided by Palekar J., on August 
1 (1972) Special Civil Application No.1106 22, 1969 (Untep.). 
B.L.R.—-17. 


258 THE BOMBAY LAW REPORTER. [voL. LXXV, 


Thorat,3 Havabibi A. Gulam Chafekar v. Shaikh Ebrahim Baba Tambu, and Ram- 
chandra Krushnaji Kulkarni v. Ahmed Mahamed Tamboli,5 referred to. 


Tue facts are stated in the judgment. 


N. 8. Shastri, for the petitioners. 
V. M. Ismaye, for opponent No. 1. 


Varya J. These two Special Civil Applications were filed on behalf of 
Shrimati Balubai Motebarali and involve a common queStion as to whether 
respondent No. 1 in edch of these matters who are tenants become owners 
under s. 32 of the portions of the land left with them after the landlady re- 
covered possession of half of the land under s. 31. 


The Agricultural Lands Tribunal and the Additional Mamlatdar, Yawal, 
held that because the landlady had applied under s. 31 read with s. 29 of 
the Bombay Tenancy and Agricultural Lands Act, 1948, for recovering pos- 
session of the land for bona fide personal cultivation and obtained possession 
after fighting the litigation up to the Revenue Tribunal of the half portion 
on May 16, 1964, she became the owner of the land. The said order of the 
Agricultural Lands Tribunal was set aside by the Special Deputy Collector, 
Jalgaon, who following+a decision of the Revenue Tribunal reversed the find- 
ing of the Mamlatdar. He held that on the date of the final rejection of 
the landlady’s application by the Revenue Tribunal on November 27, 1963, 
the tenant became the statutory owner, following a decision of the Revenue 
Tribunal in some other case. The said order of the Deputy Collector is con- 
firmed by the Maharashtra Revenue Tribunal in a revision application filed 
by the original petitioner Shrimati Balubai, following the above-said decision 
of the Tribunal and other decisions in which it was held that the day on 
which the application under s. 31 was decided, as possession of the suit land 
was retained with the tenant, the tenant became the statutory purchaser on 
that date. : 

The said view, is challenged before me by Mr. Shastri, who appears for some 
of the heirs of Balubai who died during the pendency of the above petition, 
on the ground that the view taken by the Tribunal is contrary to the view of 
this Court with regard to the scope and effect of s. 32F taken in some of the 
unreported decisions of this Court. Apart from authorities, the sections them- 
selves, in my judgment, leave no doubt that s. 32F cannot be attracted in respect 
of the land remaining with the tenant after an application filed by a widow 
under s. 31 is decided. In the present case we are concerned with Shrimati 
Balubai who had terminated the tenancy under s. 31 for bona fide Personal 
cultivation. Although under s. 31(3), the rights of termination are given to 
the successor-in-title of a widow, it is now settled that even a widow could 
make an application under s. 31. If she exercises that right, that right was 
subject to the provisions of s. 381C which laid down that the tenancy of any land 
left with the tenant after the termination of the tenancy under s. 31 shall not 
at any time afterwards be liable to termination again on the ground that the 
landlord bona fide requires that land for personal cultivation. Under s. 32(7B) 
proviso, whenever an application is made by the widow under s. 29, the tenant 
becomes owner when the order rejecting the application is finally passed. In 
the present case the order was finally passed by the Revenue Tribunal and the 
Deputy Collector and the Tribunal have held, therefore, that the date of the 
order of the Maharashtra Revenue Tribunal was the date on which the tenants 
in the two cases became the statutory purchasers under s. 32. 

8 (1968) oe Civil eae No. 5, 1969 (Unrep.). 

2070 of 1967, decided by Bal. J., on August 9, 5 (1962) Civil Revision Application No. 
1968 (Onrep.). 1288 of 1960, decided by Patel and K. K. 
4 (1969) Special Civil Application No. Desai JJ.,on November 17, 1962 (Unrep.). 

2797 of 1968, decided by Bal J., on February 


v 
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Tt is clear, therefore, that the tenants become owners ‘under s. 32(/B) (first 
proviso), unless there is some other section which prevents that vesting. In 
my judgment, s. 32F is not that section; and there is no other section which 
prevents the vesting. Sectidén 32F(1)(q) lays down that where the landlord 
is a widow, the tenant shall have right to purchase such land under s. 32 
within one year from the expiry of the period during which such landlord is 
entitled to terminate the tenancy under s. 31. Where the widow has already 
exercised that right, in my judgment, s. 82F will have no application, because 
of`s. 31C which takes away her right to terminate the tenancy. ' 


* Moreover, in the case of a widow, under s. 31(3), her successor-in-title would 
be’ entitled to terminate the tenancy within one year from the date on which 
her interest in the land ceases to exist. Once the widow exercises her right 
under s. 31, her right to terminate the tenancy is extinguished under s. 31(3) 
on the ground of bona fide requirement. Where there is no other ground for 
the termination of tenancy therefore, the successor-in-title of the widow can- 
not inherit any right, title or interest whatsoever in respect of the land left 
with the tenant after termination by the widow. This aspect also induces me 
to hold that s. 32F can never be attracted in respect of the lands remaining 
with the tenant. The landlady acquired possession of half the land under an 
order under s. 29 which has become final. That is also the view taken by me 
in Smt. Bababat Malhar Botre v. Vithu Raghu Botre.} 


Mr. Shastri, the learned counsel for the heirs of Balubai, however, submitted 
that Palekar, J., as he then was, has taken ¢ contrary view in Kumari Shirish 
Udhav Rajadnya v. Ram Tukarm Kirulkar? But in that case there was a 
compromise before the Tribunal and the Tribunal had refused to record the 
_ compromise. The only question decided by Palekar J. was that in view of 
=- the decision of Bal J..in Havabibi A. Gulam Chafekar v. Shaikh Ebrahim 
Baba Tambu? and the provisions of s. 82F, the Tribunal erred in the exercise 
of its jurisdiction in not recording the compromise which on the face of it 
was beneficial to both the sides, as an application under s. 14 was also pend- 
ing against the tenant. There is no reference to s. 310 in that case, which in 
my judgment is relevant for consideration in a case like the present one. 


In Rahibai Kisan Thorat v. Yeshwant Laxman Thorat, an application filed 
on December 6, 1962 under s. 14 read with s. 25(/) was granted only in 
respect of one of the two lands and rejected in respect of the other land on 
the ground that the landlord had obtained possession of the remaining half of 
that land under s. 31. The Deputy Collector set aside the order. In a revi- 
sion application filed by the landlord the Tribunal remanded the case to the 
Tenancy Awal Karkun with a direction to ascertain whether the tenant had 
paid the rent. After remand possession was again ordered by the Tenancy 
Awal Karkun. The Deputy Collector set aside that order. The Revenue Tri- 
bunal confirmed that order. Bal J. refused to interfere with the order of the 
Tribunal and while doing so made an observation that even though s. 31C 
prevented the widow from making an application for bona fide personal culti- 
vation she could make an application under s, 14. There is no consideration 
of the effect of s. 32F in that case. Moreover, the tenants were unrepresented 
in that case. The decision was an ex parte decision. All that was decided by 
Bal J. was that the fact that the petitioner in that case obtained possession 
did not bar her application under s. 14. 


In Havabibi A. Gulam Chafekar v. Shaikh Ebrahim Baba Tambu referred 
to by Palekar J. in the aforesaid case, the petitioner was a widow. She ap- 
plied in 1958 for restoration of possession of the land to her under s. 29 read 


1 (1972) Hage Civil Application No. 1106 83 (1969) Special Civil Application No. 
of 1966, decided by Vaidya J., on Merch 6, 2797 of 1968, deċided by Bal J. on February 
1972 (Unrep.). 5, 1969 (Unrep.). 

2 (1969) Special Civil Application No. 4 (1968) Special Civil Application No. 2070 
1064 of 1969, decided by Palekar J., on August of 1967, decided by Bal J.,on August 9, 1968 
22, 1969 (Unrep.). (Unrep.). 
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with s. 31 of the Bombay Tenancy and Agricultural Lands Act, on the ground 
that she required the same for personal cultivation. The Mamlatdar who en- 
quired into the case, directed restoration of possession to the petitioner of 1 
acre and 94 gunthas out of the land. , That order was confirmed in appeal by 
the Deputy Collector in the year 1961 and in execution of that order the 
petitioner obtained actual possession of 1 acre and 94 gunthas of the land. 
The remaining area of 1 acre and 34 gunthas remained with the opponent. 
On the ground that the tenant failed to pay rent from 1957-58 to 1964-65, she 
terminated ‘the tenancy on February 16, 1967. She applied for restoration of 
possession under s. 29 read with ss. 14 and 25(2) of the Act on May 19, 1967. 
‘The Tahsildar dismissed that application on the ground that intimations were 
not given under s. 25. On appeal the order was confirmed by the Sub-Divi- 
sional Officer. The petitioner filed a revision application before the Revenue 
Tribunal and in that application it was contended on her behalf that even if there 
were no intimations in respect of the defaults as required by s. 25(2) of the Act, 
‘an order of granting relief under s. 25(/) should have been passed. On behalf of 
the tenant it was contended before the Revenue Tribunal that the tenant had be- 
come statutory purchaser of the land in dispute on the date of the final deci- 
sion of the petitioner’s application under s. 29 read with s. 31 ie. in 1961 and 
the application made thereafter under s. 29 read with s. 14 was not maintain- 
able. The Tribunal upheld this contention. The said decision of the Tri- 
bunal was challenged in the above Special Civil Application and Bal J. held 
that s. 32F was attracted as the petitioner was a widow and hence the tenant 
could not become the purchaser and s. 31C was not attracted as the applica- 
tion by the petitioner was under s. 14 on the ground of defaults. In my judg- 
ment, that case also does not support Mr. Shastri’s argument because we are 
not here dealing with an application under s. 14. I do not wish to express any 
opinion as to whether I agree with the view taken. by Bal J. as it is unneces- 
sary for me to decide the question in the facts and circumstances of the pre- 
sent case. In the present case there is no ground under s. 14 against the tenant. 

In Ramchandra Krushnaji Kulkarni v. Ahmed Mahamed Tambol the ques- 
tion of the effect of s. 82F and s.31C was not at all considered by the Court 
as it was not necessary. 


It is, therefore, clear that none of the decisions cited by Mr. Shastri supports 
his argument that even though the tenant did not commit any default which 
would entitle the landlord to terminate the tenancy under s. 14, the tenant 
would not become the owner under s. 32 of the portion of the land left with 
him after termination of his tenancy under s. 31 and acquisition of the remain- 
ing portion by the landlord. Section 32F must be read in the context of the 
momentous changes effected with regard to law relating to agricultural tenan- 
cies by Bombay Act 13 of 1956, which came into force on August 1, 1956. The 
said amendments were all intended, subject to certain exceptions, to confer the 
right of ownership on the persons actually cultivating or tilling the land. The 
measure was intended to meet the demands of long standing grievances of eco- 
nomists that tillers of the soil under the tenures in India had no substantial 
interest in the land which they cultivated; and that to make the tillers have the 
necessary interest, both from the point of view of increasing the food supply and 
of improving the living conditions of the common people, it was necessary to 
make the tillers owners of the land. A locus poenitentiae was given to ab- 
sentee landlords to obtain possession under s. 31 for bona fide personal culti- 
vation. That was further extended by providing under s. 88C by Maharashtra 
Act 9 of 1961 that if the landlord obtained a certificate showing that the total 
income of the landlord did not exceed Rs. 1,500 he could further make an ap- 
plication for recovering possession of the land for personal cultivation. The 
object of these amendments was to make the tillers of the land the owners un- 


5 (1962) Civil Revision Application No. Desai JJ., on November 17, 1963 (Unrep.). 
1288 of 1960, decided by Patel and K. K. 


1972. ] SUJATAALI V. RUPCHAND (A.C.J.)— Vaidya J. 261 


Jess the owners could obtain possession under the provisions of the Bombay 
Tenancy Act for personal cultivation. The purpose was to eliminate all inter- 
mediaries between the tillers of the soil and the State. One of the exceptions 
to this general rule was relating to minors, widows or persons subject to mental 
or physical disability with respect to whom special provisions were made under 
ss,°31(3) and 32F. 


Section 31(3) laid down inter alia that where a landlord is a widow, the notice 
of terminating the tenancy on the ground of bena fide personal cultivation may 
be given and the application for possession may be made by the successor-in- 
title of a widow within one year from the date on which her interest in the 
land ceases to exist, subject to certain restrictions, which are contained in the 
proviso which need not be dealt with for the purpose of this case. 

Section 82F(/)(a) laid down: 

“Notwithstanding anything contained in the preceding sections— 

(a) where the landlord is a minor, or a widow, or a person subject to any 
mental or physical disability the tenant shall have the right to purchase such land 
under section 32 within one year from the expiry of the period during which such 
landlord is entitled to terminate the tenancy under section 31...” 


The words ‘‘during which such landlord is entitled to terminate the tenancy 
under section 31” are the key words to the interpretation of this section. It 
is now settled that a widow can make an application under s. 31. It is also 
clear that it is only the successor-in-title who can make an application within 
one year from the date on which her interest in the land ceases to exist under 
s. 81(3). But such an application can be made only if the landlord bona 
fide requires the land for cultivating personally or for any non-agricultural 


' purpose. Once the widow exercises the right under s. 31(/) on the ground 


of requirement for personal cultivation the widow or her successor-in-title is 
not entitled to terminate the tenancy again on the ground that the landlord 
bona fee requires the land for personal cultivation in view of the provision 
of s. 31C. 


It is nowhere contended on behalf of the widow that she wants to terminate 
the tenancy for any non-agricultural purpose. It is doubtful whether the 
words ‘‘such landlord” in s. 32F(7)(a) would include a successor-in-title 
of the widow. But in the present case we are only concerned with the widow 
and once the widow has exercised the right under s. 31 it cannot be said that 
she has any further right to terminate the tenancy under s. 31 for personal 
cultivation. She has not stated that she wanted to terminate the tenancy for 
any non-agricultural purpose. Having regard to these facts, in my judgment, 
s. 8382F is not at all attracted in the case, and, under s. 32(IB) proviso, as 
the application was made by the widow for obtaining possession of the land 
and it is rejected with regard to the remaining half with the tenant, the date 
on which the final order of rejection in respect of that half was passed must 
be the postponed date for the purpose of tillers’ day under s. 32. 


I am, therefore, of the view that the Deputy Collector and the Tribunal wera 
right in holding that the tenants became the owners on the date of the final 
decision of the Revenue Tribunal on November 27, 1963. The Deputy Col- 
lector was, therefore, quite right in remanding the case for taking further 


action under s. 32G and to fix the price of the guit land in accordance with law. 


In the result, both the petitions fail. Rule discharged. No order as tò 
costs. 


Rule discharged. 
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CRIMINAL REVISION. 


Before Mr. Justice Vaidya. 
MASNNAJI PIRAJJ BAHAMANI v. THE STATE*. 


Essential Commodities Act (X of 1955), Sec. 7 (1) (b)—-Maharashira Scheduled Foodgrains (Stocks 
Declaration and Procurement and Disposal, Acquisition, Transport and Price Control) Order, 
1966—Criminal Procedure Code (Act V of 1898), Sec. 517—Property in respect of which State 
Order mads under Act contravened—Sale proceeds of such property whether can be claimed by 
State Government under s. 7 (1) (b). 

J Section 7 (1) (b) of the Essential Commodities Act, 1985, which refers to forfeiture of the 
property in respect of which an order has been contravened does not apply to the sale pro- 
ceeds of such property which is sold under an order of the Court. 


Tue facts appear in the judgment. 


8. B. Kotwal with T. H. Sardar, for petitioner-accused No. 8. 
Y. T. Gambhirwala, Assistant Government Pleader, for the State. 


Varpya J. Jn oriminal case No. 626 of 1970 in the Court of the Judicial Ma- 
gistrate, 1st Class, Dhulia, the petitioner herein was accused No. 8, while accused 
No. 1 was the driver and accused No. 2, the cleaner of truck No. M.H.B. 8169, 
which was found to be carrying 99 bags of rice in contravention of the provisions , 
of the Maharashtra Scheduled Foodgrains (Stocks Declaration and Procurement 
and Disposal, Acquisition, Transport and Price Control) Order, 1966, amended | 
as per the order of 1969. A charge was framed against the three accused under 8. 7 
of the Essential Commodities Act. During the pendenoy of the case, on a report 
of the Police the learned Magistrate had ordered 99 bags of rice to be kept in a Govern- 
ment godown on June 18, 1970. On a further report of the Police, the learned 
Magistrate passed an order on July 8, 1970, directing the sale of the said rice with 
the permission of the Collector. The rice bags were permitted to be sold to Dhulia 
District Co-operative Sangh and the said sale proceeds of Rs. 9,181.70p. were 
credited by the Police in this case and were lying in Court. 


The learned Magistrate, after convicting the accused and sentencing them, direc- 
ted acoused No. 8 to pay the rent of the Government godown for the period during 
which the rice bags were ordered to be kept in the Government godown, from 
the sale proceeds of the property and the return of the sale proceeds to accused 
No. 8 after the appeal period was over. Although the learned Magistrate does 
not say so in his order, it is clear that the order was an order under s. 517 of the 
Oriminal Procedure Code. Under that section the Court has discretion when an 
inquiry or trial is concluded to make such order, as he thinks fit, for disposal, des- 
truction, confiscation or delivery to any person claiming to be entitled to posses- 
sion thereof or otherwise of any property or documents produced before it or in 
the custody or regarding which any offence has been committed or which has been 
used for the commission of any offence. The Explanation to s. 517 further lays 
down : 

‘“‘Kaplanation.—In this section the term ‘property’ includes, in the case of property regard- 
ing which an offence appears to have been committed, not only such property as has been ori- 
ginally in the possession or under the control of any party, but also any property into or for which 
the same may have heen converted or exchanged, and anything acquired by such conversion or 
exchange, whether immediately or otherwise.” 

Feeling aggrieved by the said order the State of Maharashtra filed a revision ap- 
plication under s. 520 of the Criminal Procedure Code and the said revision appli- 
cation came up for hearing before the learned Additional Sessions Judge, Dhulia, 
who set aside the order passed by the Magistrate on the ground that under s. 7 (1) (b) 
of the Essential Commodities Act, the normal rule in cases where an offence 
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is proved to have been committed, was that the property in respect of which the 
offence was committed should be forfeited. The learned Judge held that the 
reasons given by the Magistrate, viz., (1) that the accused was a poor businessman; 
(2) that he had borrowed a sum of Rs. 15,000 to purchase the rice; (8) that the price 
fetched by the sale of ricehad already entailed a loss to him and (4) that he had been 
sufficiently punished because of the heavy fine imposed on him, were not adequate 
reasons for the Magistrate to depart from the normal rule of forfeiture of the pro- 
perty in respect of which the offence was committed. He held that the fact that 
the accused was fined was not relevant, for considering the question of forfeiture 
and observed : 

“Taking the opponent at hig word, his profession of straightened finances, does not sound 
credible. If he were really poverty stricken, it would have been difficult for him to borrow a 
sum of Rs. 15,000/-. But assuming that he is poor, it should not be forgotten that Rs. 15,000/- 
were advanced to him because of the expectation that he would be able to repay the loan and make 
a tidy profit by committing an antisocial offence. The fact that the sale proceeds resulted in 
a loss was irrelevant. After all, the price paid by the Dhulia purchaser was that fixed by the 
Government. The fine imposed upon the opponent was merely Rs. 12,000/- Isay nothing about 
the sufficiency or otherwise of the'sentence upon the opponent. But if the sentence imposed is 
to be a factor in deciding the question of forfeiture, the sentence inflicted upon the opponent 
vis-a-vis that purchased by (sic) the law, should not be forgotten. Thus viewed, it must be said 
that the opponent escaped lightly. The quantity of rice imported into Maharashtra was as large 
as 99 bags. In transporting the rice across the border, opponent took severe risk. ... I would, 
therefore, hold that there were no circumstances justifying the order of refraining from forfeiting 
the property. Mr. Shaikh, who appears for the opponent, submitted tnat the Magistrate had 
exercised his discretion and normally a discretionary order should not be interfered with. I agree 
that it is nob proper to normally interfere with a discretionary order. But where the discretion 
has been exercised in a perverse manner, a superior Court is not fettered. Here, the Magistrate 
has allowed himself to be swayed by the palpably frivolous pleas put forward by the opponent. 
In the result, the order passed by the Magistrate cannot be sustained.” 


The entire reasoning adopted by the learned Additional Sessions Judge, in my 
opinion, is based on the assumption that s. 7 (1) (6), which requires the Court nor- 
mally to forfeit the property. in respect of which the order has been contravened 
or such part thereof, as the Court may deem fit ete., is applicable to the proceeds 
of the property. This assumption, in my judgment, is erroneous, because there 
is no provision in s8. 7 or any where else in the Essential Commodities Act, 1955, 
similar to the provisions in the Explanation to s. 517 of the Criminal Procedure 
Code. If there was such a provision, then the property referred to in s. 7 (1) (b) 
would include the proceeds of the property. Although the learned Sessions Judge 
may be right in holding that the reasons given by the learned Magistrate were not 
proper, if s. 7 (Z) (b) applied to the property before the Court, the finding of the 
learned Sessions Judge, must be set aside because this assumption is wholly erro- 
neous, ; $ 

In fact the learned Magistrate passed the order under s. 517 of the Criminal 
Procedure Code. It is true that the acoused had committed an anti-social offence 
for which he has been convicted and fined. Section 7, which justifies forfeiture of 
the property, is not applied by Legislature to the proceeds of the property sold in 
accordance with a law with the permission of the Collector under an order of the 
Court. The Essential Commodities Act no doubt is an Act enacted for safeguard- 
ing interests of the general public and controlling production, supply and distri- 
bution of essential commodities. But we cannot read into that Aot puuishments 
and penalties, which the Legislature has not imposed. Section 7 (Z) (b) refers to 
forfeiture of only the property in respect of which the order had been contravened. 
It cannot be said that any order was contravened in respect of the proceeds 
amounting to Rs. 9,181.70p. lying in the Court. 

The question, no doubt, still remains as to whether the learned Magistrate was 
justified in ordering the return of the proceeds to accused No. 8, who was admit- 
tedly the owner of 99 bags of rice, which were being illegally transported. Nobody 
else had any claim to that rice except himself. The rice has been sold under the 
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orders of the Collector as well as the Court, as-stated above. Even assuming that 
there was nothing to support the statement of acoused No. 8 that he had purchased 
rioe for Rs. 18,000, common sense can. be relied upon to hold that the sem of Rs. 
9,181.70 p. which is the price recovered in respect of the sale in respect of 99 bags 
of rice under the order of the Court must beiess than the amount for which rice 
could have been purchased by him. Even assuming for a moment that accused 
No. 8 was able to procure rice for less amount, than the amount for which it 
was sold under the order of the Court, the State cannot have any claim to the 
proceeds before the Court. It is difficult to understand under what provisions’- 
of law the State can make a claim in respect of these proceeds. There is no pro- 
vision in the Essential Commodities Act, and none has been pointed out to me 
by the Assistant Government Pleader, which would justify the claim of the State 
to the said proceeds. 

For the above reasons the order passed by the Additional Sessions Judge, Dhulia, 
on September 19, 1970, is set aside and the order passed by the Magistrate on 
July 17, 1970, directing return of the sale proceeds of Rs. 9,181.70p. to accused 
No. 8 is restored. 

Rule made absolute. Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 
J AMUNABAI SHIVRAM HIREY v. MADHAV TRIMBAK MULEY.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 88D, 33B, 88C, 832, 
32G—-Whether Commissioner under 8. 88D can revoke exemption certificate obtained under 
8. 88C where order for possession passed in favour of landlord under s. 33B. 


An order for possession of land from his tenant was passed in favour of the landlord TEN 
s. 88B of the Bombay Tenancy and Agricultural Lands Act, 1948, who had previously ob- 
tained an exemption certificate under s. 88C of the Act. The tepant who was in possession 
of the land, then applied for revocation of the certificate and the Commissioner revoked the 
certificate ‘in exercise of the powers delegated to him under s. 88D of the Act. The 
Commissioner stayed the execution of the order unders. 88B. The landlord, however, 
did not challenge the validity of the revocation of the certificate. On the question 
whether the Commissioner could revoke the certificate after the proceeding under s. 88B 
had concluded with an order for possession in favour of the landlord :—. 

Held, that in the circumstances of the case, as the landlord had not challenged the’ order 
of revocation of the certificate, merely because an order was passed under s. 88B of the Act, 
the Commissioner was not deprived of the powers to revoke the certificate under £. 88D. 

Atmaram Onkar v. Ananda, distinguished. ‘ 
Shtonarayan Balasaheb Bhaulal Jakhete v. Ramdas Ramchandra Pati? and Vilas Datiairajja 
i Joshi v Ramdas Dagadu Choudhari,’ referred to. 


Tux facts appear in the judgment. 


B. P. Abhale, for the petitioners-tenants. 
V. M. Limaye, for respondent No. 1-landlord. 
S.C. Pratap, Assistant Government Pleader, for the State. 


Vaya J. This petition under art. 227 of the Constitution of India was 
‘filed by a tenant of agricultural lands, bearing Gat No. 7 admeasuring 8 acres $ 
gunthas situate at Maparwadi and 6 other pieces of lands situate at Sinnar, ad- 
measuring totally 4 acres 11 gunthas belonging to the landlord tesponeent No.‘1. 


*Decided, March 29, 1972. Special Civil 1971 (Unrep.) 

Application No. 2062 of 1967. 8 (1971) Special Civil Application No. 1675 
1 (1969) 72 Bom. L. R. 287. of 1967, decided by Vaidya J., on April 15, 1871 
2 (1971) Special Civil Application No. 1811 (Unrep.). 4 

of 1967, decided by Vaidya J., on April 20, : 
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The landlord obtained an exemption certificate under s. 880 of the Bombay Tenancy 
and Agricultural Lands Act, on July 29, 1960. He applied for possession of the 
lands for personal cultivation under s. 83-B of the Act. An order for possession 
was passed in the proceedings and was ultimately confirmed by the Maharashtra 
Revenue Tribunal on August 20, 1968. 

The petitioner made an application on August 81, 1968 to the Commissioner, 
Bombay Division, for revocation of the certificate on the ground that the income 
of the landlord exceeded Rs. 1,500. After issuing show cause notice to the land- 
* lord, the Commissioner by his order dated July 6, 1964, revoked the certificate 

in exercise of the powers delegated to him under s. 88- D, as he found that the 
income of the landlord exceeded Rs. 1,500. 

In the meanwhile, the Commissioner had stayed the execution of the orders 
under s.88-B. The tenant continued in possession of the lands till the Commissioner 
revoked the certificate. The landlord never challenged the validity of the re- 
vocation of the certificate. 

Proceedings were, thereafter, started by the Additional Mamlatdar and Agri- 
‘cultural Lands Tribunal, Sinnar, under s. 88-C read with ss. 82-G to 82-Rof the Act. 
The tenant relied on the order of the Commissioner revoking the certificate and 
contended that he had become the purchaser of the lands under s. 82 and that the 
price should be determined under s. 82-G. The Additional Mamlatdar upheld 
this contention and fixed the price and instalments payable by the tenant. The 
landlord carried an appeal against the said decision. The Assistant Collector, 
Nipbad Division, Nasik No. 2, who heard the said appeal, refused to interfere 
with the order passed by te ’ Additignel Mamlatdar relying on the order of the 
Commissioner revoking the certificate under s. 88-C of the Act. In a revision ap- 
plication filed by the landlord, the Tribunal set aside the said orders and remain- 
ded the case to the trial Court for further inquiry under s. 88-D (2) but only in 

- respect of Maparwadi land. 

The order passed by the Tribunal is patently illegal as itis difficult to understand 
how s. 88-D (2) is attracted to the case. Section 88-D (2) applies only where any 
land ceases to be exempted under s. 88-D(Z) and further when the tenancy subsists 
‘on the date specified in the order issued under s. 88-D (1). Both the conditions 
must exist. There is no doubt that the exemption of the land under s. 88-C in the 
present case ended when the certificate was revoked. There was, however, in the 
facts and circumstances of the present case, no possibility of the tenancy subsisting 
on the date on which the Commissioner passed the order for revocation. Oace a 
certificate -under s. 88-C was revoked tenancy did not subsist because, in the facts 
of this case, the tenant immediately and automatically became in law the statutory 
purchaser of the land under s. 82. Again it is urged on behalf of the petitioners- 
tenants that the landlord, not having challenged the order of revocation of the 
certificate passed by the Commissioner on July 6, 1964, the Tribunal had no 
jurisdiction to sit in judgment over that order. It is also submitted that execution 
of the orders passed under s. 88-B having been stayed by the Commissioner, the 
orders became infructuous after the Commissioner revoked the certificate. 

Mr. Limaye, who appears for the landlord-respondent No. 1, sought to support 
the order passed by the Revenue Tribunal on the ground that although the refe- 
rence to s. 88-D (2) and the order of remand passed by the Revenue Tribunal oan- 
‘net be justified, the orders passed by the Assistant Collector and the Agricultural 
Lands Tribunal were not supportable, because the Commissioner had no jurisdic- 
tion to revoke the certificate after the Maharashtra Revenue Tribanal bad finally 
‘decided the application under s. 88-B on August 20, 1968. In support of his argu- 
ment, he: relied. on the decision of Deshpande, J. in Atmaram Onkar v. Ananda’. 
Mr. Abhale who appears for the petitioners on the other hand relied on my 
unreported decisions in Shivnarayan Balasaheb Bhaulal Jakhete v. Ramdas Ram- 
chandra Pati and in Vilas Dattatraya Joshi v. Ramdas Dagadu Choudhari? 


1 (1969) 2 Bom. L. R. 287. 8 (1971) Special Civil Application No. 

2 (1971) Special Civil Application No.1811 1675 of 1967, decided by Vaidya J., on Apr il 
‘of ao, decided by Vaidya J., on April 20, 15,1971 (Untep.). 
1971 (Unrep.). 
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Mr. Pratap, learned Assistant Government Pleader, supported Mr. Limaye’s 
argument and submitted that the said two cases decided by me are distinguishable 
on fadéts. He also submitted that the Commissioner had no power to revoke the 
certificate after the proceeding under s. 88-B had become final with the passing 
of the order of the Revenue Tribunal directing possession to be delivered to the 
landlord. 

In view of these contentions, the first question which arises is as to whether the 
Commissioner could revoke the certificate granted to the landlord after the pro- 
ceedings under s. 88-B instituted by him concluded with an order for possession 
confirmed finally by the Maharashtra Revenue Tribunal on August 20, 1968. I 
find nothing in s. 88-D (1) (sv) which lays down any limitation on the powers of 
the Commissioner, exercising the powers of the State Government under that 
section to revoke the certificate. As a result of the revocation, all that happens 
is that certificated landlord ceases to be a ‘certificated landlord’ and becomes an 
ordinary landlord; and the ‘excluded tenant’ becomes a tenant to whom ss. 82 to 
82-R will apply, in view of the definitions of these words contained in s. 88-A. 
Once the certificate is revoked, s. 82 would make the tenant the statutory pur- 
chaser with effect from the tillers’ day if the tenant was in possession of land on 
the tillers’ day. It is, therefore, difficult to appreciate the argument that merely 
because an order was passed under s. 88-B by the Revenue Tribunal, the State 
Government or the Commissioner exercising powers of the State Government 
under s. 88-D, were deprived of the powers to revoke the certificate. 

In the two cases decided by me, I had to deal with a somewhat similar question 
and particularly the effect of the judgment of Deshpande, J. in Atmaram Onkar 
v. Ananda. As observed by me in my judgment, in Shivnarayan Balasaheb Bhauwlal 
Jakhete v. Ramdas Ramchandra Patil, 

“in Atmaram Onkar v. Ananda the order passed in exercise of the power of the Commissioner , 
to revoke the certificate under Section 88D was challenged simultaneously with the order refusing 
possession under Section 88 B, before the High Court.” 

In a case like the present one where the landlord never challenged the order of 
revocation of the certificate under s. 88-C, passed by the Commissioner, the ratio 
of Atmaram’s case will not apply. 

As stated above, there are no limitations on the powers of the Commissioner to 
revoke the certificate. If the argument of Mr. Limaye and Mr. Pratap is accepted, 
we would be adding words in s. 88-D which do not existin thelaw. It would have 
been very easy for the Legislature to lay down that the powers of the Commissioner 
shall not be exercised if an order under sg. 88-B is passed. In the absence of such 
specific words in the section, it is not open to thig Court to add wordsin that section. 
The foundation of an application under s. 88-B is the right of the “certificated 
landlord” to terminate tenancy for personal cultivation. The application is 
liable to become infructuous whenever a certificateis revoked by the Commissioner 
or the State Government under s. 88-D. A somewhat similar view was taken by 
me in Vilas Dattatraya Joshi v. Ramdas Dagadu Choudhari, where also reliance 
was placed on Atmaram Onkar v. Ananda. 

In making provisions for the exemption under s. 88-0, the Legislature intended 
that only genuine small landholders whose income was Jess than Rs. 1,500 and the 
land leased by whom did not exceed the economic holding, could claim that exemp- 
tion. The Legislature, therefore, specifically laid down in s. 88-D that any certi- 
ficate granted under s. 88-C could be revoked if, tnter alia, the income or the eco- 
nomic holding exceeded the limits. The intention of the Legislature in making 
this provision was to confine the benefit only to real small holders falling within 
s. 88-C. The intention of the Legislature was not to enable a landlord to deprive 
his tenant of the right to purchase by revelling in technicalities relating to the 
sources of his income or in falsehood and by getting wrong orders under s. 88-C, 
which are liable to be revoked at any time by the Commissioner or the State Go- 
vernment. With very great respect to Deshpande, J. the somewhat different 
view expressed by him in Atmaram’s case cannot be applicable to the facts and 
circumstances of the present case where the landlord did not challenge the revoca- 


‘ 


1972.] JAMUNABAI BHIVRAM Y. MADHAV (4.0.5.)—Vaidya J. ` 267 


tion of the certificate under s. 88-C. Atmaram’s case must be confined to a case 
where a landlord successfully challenges the order of revocation in this Court on 
merits. 

Jn the present case, the landlord has not challenged the order revoking the cer- 
tificate passed by the Commissioner on any ground, at any time. before any autho- 
rity. Tt is thus clear that he bad accepted the verdict of the Commissioner. He 
is not a person entitled to the benefit of s. 88-C. The provisions of ss. 88-C and 
88-B were never intended to benefit such a person. 

For these reasons, the order passed by the Maharashtra Revenue Tribunal is 
quashed. The landlord has not challenged the price fixed by the Agricultural 
Lands Tribunal before the Maharashtra Revenue Tribunal. The Assistant Col- 
lector had recorded a finding in his order observing : 


“As regards the price of the well and trees, it is seen from the papèrs that there were panchas 
on behalf of the landlord and tenant at the time of panchanama. The panchas, after seeing the 
condition of the well arrived at a particular price of the well. The price of the well fixed by the 
panchas on behalf of the landlord is rather excessive. Further, perusal of the lower Court’s 
judgment shows that the Agricultural Lands Tribunal has correctly fixed the price of the trees, 
taking into consideration the produce therefrom.” 


There is no error of law in the said finding. Hence the orders passed by the Agri- 
oultural Lands Tribunal and the Assistant Collector must be restored. Rule made 
absolute. No order as to costs. 


Rule made absolute. 





Before Mr. Justice Vaidya. 
BANDU DHANAJI AHIRE v. CHATURSING PARWATRAO THOKE.* 


Maharashtra Revenue Patels (Abolition of Office) Act (Mah. XXXV of 1962), Sec. 8—Bombay 
Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Sec. 32 0—Regrant of land on 
lease under Mah. Act XXXV of 1962—.When lease deemed to commence. 

The expression “a lease shall be deemed to have commenced from the date of the regrant 
of the land under s. 5 or 6 or 9, as the case may be” in s. 8 of the Maharashtra Revenue 
Patels (Abolition of Office) Act, 1962, means “‘from the date of communication of the order 
of regrant not merely to the Inamdar but also to the tenants of the land”. Therefore, the 
creation of the relation of landlord and tenant between the Inamdar and his tenant for 
purposes of s. 32 0 (7) of the Bombay Tenancy and Agricultural Lands Act,1948, must be 
held to be from the date on which the order of regrant is communicated both to the Inamdar 
and his tenant. 

Vishnu Shantaram v. Indira Anant,! referred to. 


Tae facts appear in the judgment. 


R. G. Samant, for the petitioner-applicant-tenant. 
M. A. Rane, for respondent No. 1. 
S. C. Pratap, for Government Pleader, for respondent No. 8. 


Vaipyva J. A rather interesting question of interpretation of s. 82 0 ofthe Bom- 
bay Tenancy and Agricultural Lands Act, 1948, in the context of the tenancies 
created under s. 8 of the Maharashtra Revenue Patels (Abolition of Office) Act, 
1962, arises in these two petitions under art. 227 of the Constitution of India. 

The relevant facts may be briefly stated as follows: The lands in dispute are 
S. Nos. 140/1 and 4 of village Hingave, Taluka Kalwan, District Nasik, and S. Nos. 
126 and 128 of the village. The lands were originally Inam lands Class VI-B. 
Respondent No.1 in the two petitions was the Inamdar. The petitioner in Special 
Civil Application No. 1011 of 1968 was the tenant of S. Nos. 140/1 and 4 of village 


*Decided, April 25, 1972. Special Civil 1 (1971) 78 Bom. L. R. 792, F.B. 
Applications Nos, 1011 and 1091 of 1968. 
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Hingave. The petitioner in Special Civil Application No. 1091 of 1968 was the 
tenant of S. Nos. 126 and 128. The Inams were abolished under the Maharashtra 
Revenue Patels (Abolition of Office) Act, 1962, with effect from January 1, 1968. 
It is not disputed that the lands were re-granted to respondent No. 1 ander s. 5 
of the Maharashtra Revenue Patels (Abolition of Office) Act, 1962. Section 8 
of the said Act provided: 


“8, Ifany watan land has been lawfully leased and such lease is subsisting on the appointed 
day, the provisions of the relevant tenancy law shall apply to the said lease, and the rights and 
liabilities of the holder of such land and his tenant or tenants shall, subject to the provisions et 

_ this Part, be governed by the provisions of that law : 

Provided that, for the purposes of application of the provisions of the relevant tenancy law 
in regard to the compulsory purchase of land by a tenant, the lease shall be deemed to have com- 
menced from the date of the regrart of the land under section 5 or 6 or 9, as the case may be. 

Explanation.—For the purpose of this section, the expression ‘land’ shall have the same 
meaning as is assigned to it in the relevant tenancy law.” 


The Agricultural Lands Tribunal and Mamlatdar Kalwan, started proceedings 
under s. 82G of the Bombay Tenancy and Agricultural Lands Act, 1948 and de- 
olared the tenants to be the statutory purchasers of the said lands as the petitioners 
were cultivating the lands as tenants for a number of years, even prior to the tillers’ 
day under the Tenancy Act i.e. April 1, 1957. 

Now, it should be noted that the tenants were not parties to the proceedings for 
regrant of lands to respondent No. 1. The order regranting the lands was not 
even produced before the A.L.T. and does not form part of the record. The A.L.T. 
has merely recorded that the order of regrant was entered in the Record of Rights 
by Mutation Entry No. 884 made on July 21, 1965. The Mutation Entry was 
certified on September 28, 1965. The tenants had made their respective applica- 
tions under s. 82G on August 25, 1966, although there is nothing in the record to 
show that the order of regrant was ever communicated to them. 

‘The A.L.T.’s order dated March 31, 1967, fixing the price of the said lands to 
‘be paid by the tenants and declaring the tenants to be purchasers of the land was 
challenged by respondent No. 1 in appeals filed before the Deputy Collector. The 
Special Deputy Collector, Tenancy Appeals, Nasik, who heard the said appeal, 
‘get aside the order of the A.L.T. on the ground that in view of s. 8 of Maharashtra 
Revenue Patels (Abolition of Office) Act, 1962, the tenancy of the petitioner should 
be deemed to have commenced from the date of regrant to the appellant in 1964 
and as the tenants had failed to exercise their right to purchase the said lands under 
s. 82 0 within one year from the date of regrant, the petitioners in the two Special 
Civil Applications were not entitled to purchase the lands. 

The said order of the Deputy Collector was confirmed by the Maharashtra Reve- 
nue Tribunal in the two Revision Applications filed by the respective tenants by 
a common judgment dated February 5, 1968. The tenants have filed the above 
Special Civil Applications challenging the validity of the orders of the Deputy 
Collector and the Revenue Tribunal. As they involve common points, they can 
be conveniently disposed of by a common judgment. 

Mr. Samant, the learned counsel for the tenants-petitioners in the two cases, 
urged that, as there was nothing on the record of the cases to show that the 
petitioners were aware of the regrant of the lands to respondent No. 1, the Tribunal 
erred in law in assuming that under s. 82 0 even though theorder of regrant under 
tlio Maharashtra Revenue Patels (Abolition of Office) Act, 1962, was never com; 
municated to the tenants, the tenants had to exercise their rights of purchase 
within one year from the date of the order never communicated to him. This 
contention must be upheld. Section 82 0 runs as follows: 


. (1) In respect of any tenancy created after the tillers’ day by a landlord (not being a serv- 
ing member of the armed forces) notwithstanding any agreement or usage to the contrary, a 
‘tenant cultivating personally shall be entitled within one year from the commencement of such 
tenancy to purchase from the landlord the land held by him or such pori thereof as will raise 
the holding of the tenant to the ceiling area. 
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(14) A tenant desirous of exercising the right conferred on him under sub-section (1) shall 
give an intimation in that behalf to the landlord and the Tribunal in the prescribed manner within 
the period specified in that sub-section. 

(2) The provisions of sections 82 to 82N (both inclusive) and of sections 32P, 82Q and 82R _ 
in so far as they may be applicable shall apply to the purchase of the land by a tenant under sub- 
section (7). ” 


It is clear from the provisions that s. 82 0 was originally intened to apply only to 
tenancies created after the tillers’ day by the landlords. The tenancy could not 
be ‘created by the landlord’ after the tillers’ day without the tenant coming to 
know of such tenancy. 

Section 8 of the Maharashtra Revenue Patels (Abolition of Office) Aot, 1962, 
however, by a fiction created an artifical date of commencement of tenanoy of a 
tenant of ae lands governed by that Act. Under that seotion ‘‘a lease shall 
be deemed to have commenced from the date of the regrant of the land under sec- 
tion 5 or 6 or 9, as the case may be”. This must be interpreted to mean “‘from the 
date of communication of the order of regrant not merely to Inamdar but also to 
the tenants of the land.” 

If such an order is never communicated to the tenant, as it appears to have 
happened in the present oase, the tenant can never know that his tenancy has 
commenced from the date of the regrant as laid down under the proviso to s. 8. 
The creation of the relation of landlord and tenant between the Inamdar and 
his tenant for purposes of s. 820 (7) must, therefore, be held to be from the 
date on which the order of regrant is communicated both to the landlord and 
the tenant. Ifthe order is not communicated to the Inamdar or the tenant, 
it cannot be said that the relation between them as that of landlord and tenant 
actually commenced as provided under s. 8. The fiction which is imposed by s. 8 
will come into operation only aiter the order of regrant is communicated to both 
the tenant and the landlord. Once the communication of the order is made to 
both, it can be said that the tenancy. was ‘created’ after the tillers’ day by the land- 
lord as laid down by s. 8 of the Maharashtra Revenue Patels (Abolition of Office) 
Act, and as defined under s. 2 (17) of the Bombay Tenancy and Agricultural Lands 
Aot. 

As stated above, so far as the present case was concerned, the order of regrant 
is not only not produced on the record, but was never communicated to the tenants 
who are not even parties to the proceedings of regarnt. There is on the record 
evidence to show that respondent No. 1 was even denying in certain civil proceed- 
ings that the petitioners were tenants. The issue as to whether they were tenants 
was referred to the Tenancy authorities. It was only when the Deputy Collector 
finally decided the matter on May 10, 1966, that respondent No. 1 was finally pre- 
vented from challenging the petitioners’ status as tenants. In these ciroumstan- 
ces, when the petitioners made their application under s. 82G on August 25, 1966, 
it cannot be said that they did not exercise the right conferred on the tenants under 
sub-s. (1) ofs. 82 0 within one year from the commencement of tenancy. In faot, 
they appeared to have exercised their right even before the end of one year from 
the time they came to know of the certification of the mutation entry in the Record 
of Rights on September 28,1965. There is also nothing on the record to show that 
the tenants were parties to the proceedings of mutation in the Record of Rights. 
Even assuming that the tenants should be deemed to have been communicated 
with the order of regrant after the certification of the mutation entry in the Record 
of Rights which has presumptive value, the application filed by them on August 
25, 1966, was well within one year from the time they came to know of the certifi- 
cation of the mutation entry in the Record of Rights. 

Mr. Rane, the learned counsel for the respondents, however, argued that the view 
taken by the Revenue Tribunal and the Deputy Collector is a possible view having 
regard to the Full Bench decision in Vishnu Shantaram v. Indira Anant', holding 
that the provisions of s. 82F regarding the intimation to be given by the tenant 


1 (1971) 73 Bom. L. R. 792, F.B. . 
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of the exercise of his right of purchase are mandatory. It is unnecessary to dis- 
cuss that case, which was decided under s., 82F, while considering the provisions 
of s. 82 0 in the context of s. 8 of the Maharashtra Revenue Patels (Abolition of 
Office) Act, 1962. It is enough to say that there is nothing in the said decision of 
the Full Bench which goes contrary to the view that I have taken of the provisions 
of s. 82 0 in respect of a deemed tenancy under s. 8 of the Maharashtra Revenue 
Patels (Abolition of Office) Act, 1962. 


It should be noted that Mr. Pratap, who appears for the Government of Maha- 
rashtra, has submitted that although the tenancy was created by the proviso to 
s. 8 as deemed to be commencing from the date of regrant, it was a tenancy which 
was governed by the provisions of s. 82 0. He had, however, nothing to say with 
regard to the date of commencement of such tenancy contrary to what I have held 
above. It must, therefore, follow for the reasons stated above that the De- 
puty Collector and the Revenue Tribunal manifestly erred in law in holding that 
in the facts and circumstances of the case the petitioners had failed to exercise the 
right conferred on them under s. 82 0 (1) within the prescribed time. 


The order passed by the A.L.T. regarding the price of the land was rightly not 
challenged before me as the Tribunal carefully considered all the circumstances 
which are required to be considered in fixing the price and grant instalments. 
However, the period fixed for the payment of instalments had already expired. 
The record does not clearly show that the payments have been made by the tenants. 
In the circumstances, if the tenants have not already paid the instalments, they 
should be permitted to pay the same with interest from the date of judgment of 
the Mamlatdar, i.e. March 81, 1967, in four equal annual instalments, the first of 
which shall be paid before the end of April 1978. Subject to this modification, 
the order of the Agricultural Lands Tribunal and Mamlatdar dated March 81, 
1967, in each of the oases is restored and the orders passed by the Deputy Collector 
and the Revenue Tribunal are set aside. 


Rule made absolute. No order as to costs in each of the matters. 
Rule made absolute. 


CRIMINAL APPELLATE 


Before Mr. Justice Deshpande. 
THE STATE OF MAHARASHTRA v. JAGASHI LALJI JAIN.* 
Bombay Municipal Corporation Act (Bom. II of 1888), Sec. 394—“Keep, or suffer or 
allow to be kept,” meaning of expression in s. 394(1)(a)—Whether expression con- 
notes storing of articles for some length of time and for some permanent purpose 
or for limited purpose and period. 


Section 394(1)(a) of the Bombay Municipal Corporation Act prohibits the keep- . 
ing or storing of articles referred to therein in excess of the permitted quantity with- ' 
out obtaining a licence even for a limited purpose and period. That such keeping 
is not proved to have been for sale is immaterial for attracting s. 394(1)(a) of the Act. 

Where the accused accepted from his customers large quantities of articles spe- 
cified in Part II of Schedule M.to the Bombay Municipal Corporation Act in respect 
of which no licence was obtained by him as required by s. 394(1) of the Act and 
converted them in his shop into small packages for his customers, continuous re- 
tention by the accused of quantities in excess of the permitted one is implicit, be- 
cause outflow of small packages is neutralised by the inflow of big packages on 
and off and, therefore, the accused could be said to be “keeping” the articles within 
the meaning of sub-cl. (#) of sub-s. (1)(a) of s. 394 of the Act. 

Lalji Mulji v. Statel and Biggs v. Mitchell referred to. 


“Decided, August 29,1972. CriminalAppeal 324-25-26/ML of 1970. 
No. 1618 of 1970, against the order of acquittal 1 (1965) 67 Bom. L. R. 484. 
passed by B. Y. Risbud, Presidency strate 2 (1862) 81 L. J. M, C. 168. 
18th Court, Dadar, Bombay, in Case No. 
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Tue facts are stated in the judgment. 


R. A. Jahagirdar, Assistant Government Pleader, for the State. 
D. B. Shah, for respondent No. 1 (accused No. 1). 
K. V. Khandeparkar, for respondent No. 2 (accused No. 2). 


DESHPANDE J. This is an appeal against the acquittal of the two respondents 
for offence under s. 394(/) (a)(i) read with s. 471 of the Bombay Municipal 
Corporation Act, hereinafter referred to as ‘the Act’. Junior Municipal In- 
spector ‘G’/South Ward paid a visit on November 13, 1969 to a shop of 
‘M/s. Bharat Chemical Works’. He learnt that both the respondents— father 
and son—were partners of the said firm, and that the concern was dealing 
in liquid soap, white cleaning acid, bleaching powder .and chemicals. In the 
course of search, he found 24 bottles of disinfectant liquid (essence of phenyle), 
each bottle containing 600 grams of phenyle, 24 bottles of hydrochloric acid each 
containing 650 kgs., 24 bottles of Acetic acid each containing 4 kgs., 2 kgs. of 
Petroleum jelly and insecticide powder, 10 per cent. BHG 72 packets each of 
100 grams. Possession of these articles by the concern in excess of the quantity 
permitted under the Schedule ‘M?’ without licence was in violation of s. 394(J) 
(a)(ii) of the Act read with Part II of Schedule ‘M’ of the said Act. Three 
cases were lodged against the two respondents on or about February 9, 1970 
being cases Nos. 324/ML of 1970, 325/ML of 1970 and 826/ML of 1970. At the 
trial the three cases were virtually consolidated and tried together. Inspector 
More was examined to prove that these articles were actually found inside the 
shop and that accused did not possess any licence. He, however, admitted in 
cross-examination that the accused brings such substances and turns them into 
small ones, but asserted that the accused purchased big packages for selling 
in small quantities. He admitted that accused No. 2 was impleaded by him 
only on the basis of the information given to him by accused No. 1. Accused 
No. 1 admits that the said substances were actually found in the premises of his 
concern, but stated that accused No. 2 had nothing to do with the concern, 
though he was his son. He denied that he was selling such small packages. He 
asserted that he turns the substances of big packages into small ones for charges 
and returns the same to their owners. According to him, this process is 
completed ‘‘within a few hours’. He thus denied that he ‘‘kept’’, these sub- 
stances within the meaning of s. 394., Accused No. 2 denied that he had any 
concern with the business. 

The learned Presidency Magistrate acquitted accused No. 2 for want of 
any evidence of his connection with the concern. He acquitted accused No. 1, 
as prosecution failed to prove that articles were ‘‘kept’’ by the accused for 
sale or any other permanent purpose. This order of acquittal dated August 
26, 1970 is challenged in this appeal by the State. 

Mr. Jahagirdar, the learned Assistant Government Pleader, pressed his case 
only against accused No, 1 and very fairly conceded that there was no evidence 
to connect accused No. 2 with the possession of the articles found. He, 
firstly, contends that the learned Magistrate has confused the requirements of 
s. 894(1) (b) with those of s. 394(/)(a) of the Act. This contention appears 
to me to be correct. Even references in the text of the judgment to the rele- 
vant clauses in the title and in para. 1, and para. 6, display this confusion. 
In the first para. he has referred to s. 394(J)(a), while in the title he has 
referred to the charge being under s. 394(1) (a)(ii) of the Act and yet while 
discussing the guilt or otherwise of the accused in para. 6 of his judgment, 
he has referred in terms to s. 394(7) (b). Now s. 394(/) (6) certainly makes 
an act of ‘‘keeping’’ etc. of the articles specified in Part III of Schedule ‘M? 
in any premises an offence if the same are so kept without licence ‘‘for sale 
or for other than domestic use.” As against that, s. 394(7)(a) makes an act 
of mere keeping, etc. of articles mentioned in cls. (¢) and (4) thereof in 
excess of the quantity specified in Parts I and II of Schedule ‘M’ without 
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obtaining the required licence, an offence, without regard to the purpose for 
which these articles are so kept. This sub-cl. (a) thus contemplates an absolute 
prohibition for excess quantity in the absence of licence. Reasoning thus 
adopted by the learned Magistrate ignores this distinction and is obviously 
erroneous and contrary to the plain wording of the sub-clause with which 
the accused have been charged. An unreported judgment in The State v. 
Gulamhussain Gandhabhai cited by him supports the contention of Mr. 
Jahagirdar. 

The next question is whether in the circumstances of this case the accused 
can be said to have ‘‘kept or suffered or allowed to be kept’’ in the said pre- 
mises the articles in dispute. It is not disputed before me that (1) all the 
articles were found in the shop and (2) are those which have been speci- 
fied in Part II of Schedule ‘M’ and (8) that the quantity actually found in 
the course of the search was in excess of the maximum quantity Permitted to 
be kept without licence, and (4) that accused did not possess any licence. 
It is obvious, therefore, that accused No. 1, at any rate, will be liable to be 
convicted, if it is proved that such possession amounts to keeping or suffer- 
ing or allowing to be kept, the said articles in the said premises. Mr. Khande- 
parkar, the learned advocate appearing also for accused No. 1, however, con- 
tends that articles had to be retained by the accused temporarily pending the 
completion of the process of conversion of big lots in small packages. He 
eontends that there is no evidence of the accused having stored these articles 
permanently or for any length of time, as the word ‘‘keep’’ in cl. (a) of 
sub-s. (J) of s. 394 cannot be interpreted even to cover the retention of the 
articles by the persons for a purely temporary period and purpose such as 
for converting into small packages and returning in the course of few hours. 
According to the learned advocate, the words ‘‘keep, or suffer or allow to be 
kept in or upon any premises’’ connote storing of the articles for some length 
of time and for some permanent purpose. Now, the Inspector does not claim 
direct knowledge of the accused having purchased or sold such packages and 
stored them for such purpose. On the contrary, he has admitted that articles 
in dispute were brought by the accused on his premises for the purposes of 
converting them into small packages. No question was, however, put to him 
im cross-examination as to how long such articles were ordinarily expected to 
be retained or kept in the premises for the said purpose. However, in his 
statement the accused has asserted that.this process is completed “within a 
few hours”. In the absence of any other evidence or even a suggestion to 
the Inspector to the above effect, it would be difficult to rely on the bare word 
of the accused for holding that this process could have been completed within 
a few hours. Articles prohibited were actually found on his premises and it 
is for him to explain the possession thereof, as the purpose of such possession 
and length of the period involved can be said to be exclusively within his own 
knowledge. Assuming, however, that this process is completed by the accused 
within the course of few hours, point still remains that the goods are ac- 
cepted by him in big lots for charges and admittedly that is done by him as 
part of his business. It will, therefore, be reasonable to infer even from his 
own admission that this involves continuity in the flow of such articles for 
the purposes of converting the big packages into small ones and it is not pos- 
sible, therefore, to hold that the accused does not keep such articles almost 
continuously, outflow of small packages being neutralised by the inflow of 
big packages on and off. The plea of possession or keeping of such articles 
being for a temporary period militates against the admitted facts, though pur- 
pose may be taken to be limited one. 

While considering the precise import and content of the words ‘‘keep, or 
suffer or allow to be kept in or upon any premises’’ regard shall have to be 
kept to the object with which this clause happens to have been incorporated. 


. I (1970) Criminal Appeal No. 826 of 1969, 1970 (Unrep.). 
decided by Chandurkar J., on December 28, 
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Section 394 is part of Chapter XV. Chapter XV deals with ‘‘sanitary pro- 
visions”, Sub-heading under which ss. 390 to 397 are grouped, is ‘‘Regula- 
tion of Factories, Trades, ete”. This sub-heading obviously has reference to 
the main title of the Chapter, viz. of ‘‘Sanitary Provisions”. I have already 
referred to the distinction between the phraseology of cl. (b) and el. (a) of 
sub-s. (Z) of s. 394, Importance of this difference gets further highlighted 
when the language of cls. (c) to (f) of sub-s. (7) of s. 394 is borne in mind. 
This unmistakably indicates that there is a sort of absolute prohibition in re- 
gard to keeping of articles mentioned in Part I and Part IO of Schedule ‘M’ 
in excess of the permitted quantity. The reason is not far to seek. If one 
peruses the different’ clauses of Schedule ‘M?’ referred to in s. 394, it will at 
once be clear that Part I of the said Schedule deals with substances of ex- 
plosive nature, while under the headings ‘A’ to ‘D’ of Part II are clubbed 
articles which have been described as ‘‘Combustible Liquids’’, ‘‘Combustible 
Solids and Semi Solids’, ‘‘Oxidising Substances’? and ‘‘Corrosive or Poi- 
sonous Substances”. Schedule ‘M?’ was substantially amended by Amend- 
ment Act No. 32 of 1962. Statements of objects and reasons for the said 
amendment have been quoted and commented in the Division Bench judg- 
ment of this Court in the case of Lalji Muljt v. State? while dealing with 
the attack on the validity of the said provision, observing that the object of 
this amended legislation was obviously ‘‘to devise special measures for en- 
suring the protection and safety of the citizens of a crowded city like Bom 
bay’’. Even a bare look at the details of the substances referred to in Sche- 
dule ‘M’ is enough to indicate what it is aimed at. It is not possible to in- 
terpret the phraseology ‘‘keep, or suffer or allow to be kept, in or upon any 
premises’’ without reference to the above object and without reference to the 
context and setting in which cl. (a) of sub-s. 394(/) has been incorporated. 
So looked at and so construed, it would be clear that what is intended under 
this cl. (a) is the virtual prevention of keeping or storing of such articles 
even for a limited purpose and period, as such keeping exposes the lives and 
property in the locality to grave danger and risk. Even the admitted nature 
of dealings of the accused in the present case does not admit of the keeping 
of the substances in large quantities in the ordinary course of his business 
being for any limited period, though the purpose may turn out to be of a 
limited nature. Continuous inflow of such articles is inevitable till he chooses 
to carry on the business of this nature. That such keeping is not proved 
to have been for sale is immaterial for attracting s. 394(J) (a). 


Mr. Khandeparkar drew my attention to p. 116 of ‘‘Words and Phrases 
Legally Defined” by Butterworths (Volume 3: I-N). He particularly relied 
on the passage with reference to the word ‘‘Keep’’- quoted from the case of 
Biggs v. Httchell3 Crompton J. observed therein while dealing with the 
_ allegations against the accused of having kept the gun powder beyond the 
prescribed limit, as follows (p. 165): 

“.,.Now, I do not mean to say, nor is it necessary to decide in the case of a party 
who receives powder in the course of transit, and makes a necessary halt, instead of 
sending it on immediately, how soon the having of the gunpowder would become a 
keeping. It seems to me that it is not made out that the mere halting in London, for 
the purpose of sending from one railway to another, when it is necessary that there 
should be halting in some place or other, is a ‘keeping’.” 


I do not think that these observations of Crompton J. can be of any assistance 
to the accused in the present case, as the accused does not claim to be a 
mere carrier of goods. As stated earlier, his admission indicates that conti- 
nuous flow of the articles in dispute and possession by him of the large quan- 
tities thereof in excess of the permitted maximum is: implicit in the very kind 
of business that he admittedly indulges in. 


2 (1965) 67 Bom. L. R. 484, at p. 486. 8 (1862) 81 L. J. M. C. 168, 
B.L.R.—18. 


274 THE BOMBAY LAW REPORTER. [ VOL., LXXV. 


Reliance also was placed by Mr. Khandeparkar on the definition of the word 
‘“keep’’ in the Law Lexicon by Iyer. My attention is drawn to the clauses 
where different connotations of the word ‘‘keep’’ have been quoted. Strong 
reliance was placed on the quotation “to preserve in the same state or tenor’’, 
It is obvious that this phraseology cannot be read by tearing it out of its con- 
text. The word may carry that sense in the given set of circumstances and 
the context. It cannot be suggested that any word can carry the same mean- 
ing for all times to come, without reference to the context. The same is true 
of all other clauses where the word ‘‘keep’’ is sought to be interpreted by 
reference to certain cases. To my mind, the references made are absolutely 
irrelevant. 

Where process of acceptance of large quantities of the articles in question 
by accused for the purposes of converting them into small packages is indulged 
in as part of his business, continuous retention of quantities in excess of the 
permitted one under Schedule ‘M? is implicit in this kind of dealing. The 
word ‘‘keep’’ in s. 394(/) shall have to be construed in the light of the ob- 
ject and the setting in which the sub-clause is incorporated against this back~ 
ground and it shall have to be held, in this case that the accused was ‘‘keeping’’ 
these articles within the meaning of sub-cl. (44) of sub-s. (J) (a) of s. 394 of 
the Act and accused No. 1 shall have to be held to have contravened the pro- 
visions thereof in view of his having kept the same without obtaining the re- 
quired licence. : 

The order of acquittal is liable to be quashed, as far as accused No. 1 is 
concerned. I, therefore, reverse the order of acquittal and find accused No. 1 
guilty of offence under s. 394(/)(a)(#) read with s. 471 of the Act. He is 
accordingly convicted and sentenced to pay a fine of Rs. 200. Offence to be 
treated as one, though the transaction is split up into three cases by the com- 
plainant for reasons of his own. os 

Appeal is thus allowed. Two weeks time granted to pay the fine. 

Acquittal of accused No. 2 is confirmed. 

Appeal allowed. 


Before Mr. Justice Vimadalal. 
SHAMRAO 8. AKHADE v. THE STATE OF MAHARASHTRA.* 
Criminal Procedure Code (Act V of 1898), Secs. 236, 237— Indian Penal Code (Act XLV of 1860), 
Secs. 366, 109—Prosecution facis doubtful whether accused had commitied offence of kidnapping 
or abetment of tt—Accused charged only with offence of kidnapping—Whether accused could 
be convicted of offence of abstment of kidnapping. 

Where the facts of the prosecution case against the accused were of such a nature that it 
was doubtful whether he had committed the sutstantive offence of kidnapping itself under 
8. 866 of the Indian Penal Code, 1860, or the offence of abetment of kidnapping, and therefore 
by virtue of s. 286 of the Criminal Procedure Code, 1898, he could have been charged with 
both the offences but in fact he was charged only with the substantive offence of kidnapping, 
it was held that the provisions of s. 287 of the Criminal Procedure Code Were attracted and 
he could be convicted of the offence of abetment of kidnapping provided it could be shown 
that he was not prejudiced in any manner thereby. 

Bhagat Ram v.-State of Punjab, E. G. Barsay v. The Stais,? Begu v. Emperor? and Chain- 
sukhlal v. The State,‘ referred. to. 


Tae facts are stated in the judgment. 


B. N. Naik. (appointed), for the appellant-accused. 
M. R. Kotwal, Assistant Government Pleader, for the State. 


*Decided, September 26, 1972. Criminal 1 [1954] A.LR. S.C. 621, 
Appeal No. 687 of 1972, against the order of 2 (1957) 60 Bom. L.R. 159. 
conviction and sentence passed by P. A. Rege, 8 11803) 27 Bom. L.R. 707, P. C. 
Additional Sessions Judge, Poona, in Sessions 4 (1968) 71 Bom. L.R. 890, 
Case No. 117 of 1971. 
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VimaDALAL J. This is an appeal filed by the original accused Nos. 1 and 8 against 
their convictions by the Additional Sessions Judge, Poona, accused No. 1 being 
convicted of the substantive offences under ss. 866 and 876 of the Indian Penal . 
Code, and accused No. 8 being convicted of the offence of abetment of kidnapping 
under s. 866 read with s. 109, of the Indian Penal Code. It may be mentioned 
that accused No. 8 was also charged with the offence of abetment of rape uuder* 
s. 876, read with s. 109, of the Indian Penal Code, but he has been acquitted of the 
same by the trial Court. It may also be mentioned that accused No. 2 was simi- 
larly convicted of the offence under s. 866, read with s. 109, of the Indian Penal 
Code, but acquitted of the offence under s. 876, read with s. 109 of the Indian Penal 
Code. Accused No. 2 has not filed any appeal from her conviction and she is not 
an appellant before this Court. 


The facts out of which the prosecution case arises are that a married girl named 
Shalan used to live with husband Shrirang and her mother-in-law Gopabai in a 
hut at Mangalwar Peth, Poona, the proseoution case being that Shalan was born 
on October 80, 1955, and was less than 16 years of age at the material time. 
The prosecution story is that in course of time Shalan became acquainted 
with some of her neighbours, including accused Nos. 1, 2 and 8, and used to exchange 
visits with them. According to the prosecution, about two days prior to February 
18, 1971, Shalan had been to the house of accused No. 2 in order to ask her 
to accompany Shalan for collecting fire-wood, but when she went inside the house 
of accused No. 2, accused No. 2 came out and bolted the front door and accused 
No. 1 entered the hut from the rear and had sexual intercourse with Shalan. That, 
however, is not the subject-matter of the present case and has been narrated by! 
me only as part of the prosecution story. 


On February 18, 1971, according to the prosecution, Shalan’s husband 
Shrirang left his house for work at Maldhakksa in the morning and, after doing her 
household work, Shalan took the tiffin-carrier for him to his place of work at 
Maldhakka, but Shrirang was not there, he having gone to Kirkee, and so she 
returned home with the tiffin-carrier. Thereafter she took her own meals, and 
then her mother-in-law Gopabai asked her to bring a pot from the house of Gopa- 
bai’s married daughter and Shalan left the house for that purpose. The prosecu- 
tion story is that on the way, she met accused No. 2 who asked Shalan to accom- 
pany her and took Shalan to a bus-stop, where accused No.3 joined them, and 
the two acoused took Shalan by bus to the house of watchman Mohite at 
another village where they all spent the night after obtaining the consent of the 
said Mohite. Next day, according to the prosecution, accused No. 1 came there 
with one other person, and after some intervening facts relating to the ornaments 
of Shalan, to which it is unnecessary to refer for the purposes of the present appeal, 
according to the proseoution accused No. 1 took Shalan to a railway station and, 
underneath the railway-bridge, he had sexual intercourse with Shalan, accused 
Nos. 2 and 8 having left Mohite’s house and gone away from there on their own. 
The prosecution story is that thereafter accused No. 1 took Shalan to Bombay 
where the two of them lived for about three days at Worli and for abouteight days at 
Andheri, and accused No.1 then brought Shalan to Poona and, on her request took 
her to the house of her parents at Ojani. Shalan’s father thereupon contacted 
Shrirang as well as the Police, and accused No.1 and Shalan were brought by the 
Police to Poona on March 10, 1971 and the usual investigation by the Police 
followed. As a result of that investigation, acoused No. 1 was charged with the 
substantive offences of kidnapping and rape under ss. 866 and 876 of the Indian 
Penal Code respectively, and accused Nos. 2 and 8 were charged under as. 866 read 
with s. 109 and s. 876 read with s. 109 of the Indian Penal Code with having abet- 
ted acoused No.1 in the commission of both those offences. They were thereafter 
tried by the learned Additional Sessions Judge, Poona, and were convicted and 
sentenced on April 21, 1972, as already stated above. From their convictions 
and the sentences passed upon them, accused Nog. 1 and 8 have preferred the 
present appeal. 


, 
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The first question that must be considered is in regard to the age of the girl Shalan 
and it would be convenient to deal with it separately. The extract from the Birth- 
register (exh. 9) of Village Shah in Poona District shows date October 80, 1955 as 
the date of the birth of a female child to Balu Gopa Mahar, which is the name of 
Shalan’s father. Both, Shalan’s father as well as her grand-father, have deposed 
that Shalan was born in the village of Shah. The evidence of Shalan’s father is 
that of his four children, Shalan was the only child who was born in the village of 
Shah. Apart from the bare statement of Shalan’s father and the mention of the 
village, there is nothing to connect the said birth-extract as being the 
extract relating to the birth of Shalan, and not one relating to the birth of any of 
her brothers or sisters. Shalan’s father has, no doubt, deposed that Shalan was 
about 15 years of age at the time he gave evidence in the trial Court in March 1972. 
But his cross-examination shows that he has a very vague sense of time and years, 
for he has stated that he was married about thirty years before his giving evidence 
in the trial Court and Shalan was born three years after his marriage, with the result 
that Shalan should have been about twenty-seven years at the time, which is an 
absurd statement on his part and shows that he is a very ignorant person and has 
yery poor notions of time. He has admitted in cross-examination that he is 
completely illiterate. He has stated that Shalan was married three years prior to 
his giving evidence in the trial Court and that Shalan had attained puberty before 
she got married. The evidence of Shalan’s grand-father is that Shalan was 
married five or six years before he gave evidence in the trial Court in March 1972 
and not three years prior thereto as Shalan’s father has deposed. The expert 
testimony of Dr. Banerjee, the Assistant Civil Surgeon, Poona, is to the effect 
that in India menstruation of girls starts between the age of 12 and14 years. 
Putting allthis evidence together, it is, therefore, not possible to hold that the 
prosecution has proved thereby that Shalan was less than 16 years of age on 
February 18-14, 1971, being the dates of the offences in the present case. 


We are, therefore, left with the doctor’s opinion evidence in regard to the age of 
the girl Shalan based partly on clinical examination and partly on the ossification 
test conducted by aradiologistat his instance. After examining her height, weight, 
general development and other facts as well as her statement, that she had started 
menstruating about two years prior to March 26, 1971 when he examined her, and 
. after reading the X-ray plates submitted to him by the Radiological Department, 
Dr. Banerjee has opined that Shalan was more than 15 years, but less than 16 years 
of age on the date on which he examined her. He has, no doubt, in cross-examina- 
tion, denied the suggestion put to him that Shalan might have been more than 16 
years of age on that date, but I am rather surprised at that categorical statement 
of his for the simple reason that it is a fact of which I must take a judicial notice 
that medical evidence in regard to age is always subject to a margin of error of six 
months on either side. In my opinion, his evidence, therefore, does not rule out 
the possibility of Shalan being over 16 years of age at the date when he examined 
her, which was only about a month and a half after the date of the offence. There 
could, however, be no doubt on his expert testimony that Shalan was certainly 
below the age of 18, both at the date of the offence as well as on the date when 
Dr. Banerjee examined her. It is not the proseoution case, and indeed there is 
no evidence to that effect, that acoused No. 1 committed rape on Shalan against 
her will or without her consent. Under the circumstance, the offence ofrape must 
be held to be not proved against acoused No.1. In fact,on such evidence as there 
is, there is no room for doubt in my mind that Shalan was a willing party to the 
sexual intercourse that is alleged to have taken place. 

It would be convenient at this stage to deal with the question as to whether, 
even apart from the question of age, the prosecution has succeeded in proving the 
charge of rapo against accused No. 1. It is too well-settled by now, to need 
authority, that it is advisable to have corroboration of the evidence of the prose- 
cutrix in a case of rape; the corroboration can be dispensed with if, in the 
partioular circumstances of a case, the Court is satisfied that it is safe to do so. 
Ordinarily, a woman who has been raped is not an accomplice, but is the victim 
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of the outrage. If, however, sho consents, her testimony will naturally be as sus- 
pect as that of an accomplice. (See Rameshwar Kalyan Singh v. The State of Rajas- 
than!.) It has, however, also been held that the said rule of prudence does not 
apply to cases of kidnapping (Emperor v. Banubai Irani?, followed by Shah and 
Patel JJ. in their unreported judgment in State v, Hausabas Kondiram'.) 

Having regard to the above legal position, the first question that arises is whe- 
ther there is any corroboration to the evidence of Shalan in the present case, and 
the farther question that arises is whether, in the absence of such corroboration, 
it would be safe to convict accused No. 1 on the evidence of Shalan alone. The 
learned Assistant Government Pleader has very fairly conceded that there is no 
corroboration whatsoever to the evidence of Shalan as far as the offence of rape is 
concerned. A careful scrutiny of her evidence shows that she is not a reliable 
witness and that it would not be safe to convict accused No. 1 of the offence of 
rape on her uncorroborated testimony. Shalan is obviously not narrating the 
real story, as the learned Assistant Government Pleader rightly commented in the 
course of his arguments. The alleged sexual intercourse between her and accused 
No. 1 a couple of days prior to February 18, 1971 in the hut of accused No. 2, to 
which she admitted that she didnot offer any resistance and about which she did 
not complain to anybody, shows that she was a willing party to what accused 
No.1 did. Shehas given no explanation at allasto why shedid not complain about 
the same to her husband or her mother-in-law, and the explanation which she has 
given for not resisting the accused at the time of the sexual intercourse is that he 
had given her threats. She has, however, not stated what was the nature of the 
threats which he had given to her at the time of the sexual intercourse, and that 
explanation, in my opinion, is a hollow one. Her entire story of her having been 
taken by accused No. 2 to the bus-stop and thereafter to the hut of the watch- 
man Mohite and of her having stayed overnight there, of her having left with ac- 
cused No. 1 for the railway-station, and then for Bombay where she stayed for 
several days at two different places, sought to be narrated as if all this was done 
against her will or without her consent, is impossible to believe. The expla- 
nation given by her for ultimately going with accused No. 1 to the house of her 
parents where the accused was apprehended by the Police, viz. that she deceived 
him into going there, is also, in my opinion, false. There was good reason why she 
obviously did not dare to go to the house of Gopabai, her mother-in-law, and had 
to fall back upon her own parents who, she knew, would not drive her out. Having 
regard to all this, I would consider it unsafe to act on her testimony without cor- 
roboration, as far as the charge of rape against accused No. 1 is concerned. Jn 
those circumstances, the conviction of acoused No. 1 for the substantive offence 
of rape by the trial Court, must be set aside and he must be acquitted of the same. 

That leaves for my consideration the conviction of accused No. 1 of the substan- 
tive offence of kidnapping under s. 866 of the Indian Penal Code, and of accused 
No. 8 of the abetment of kidnapping under s. 866 read with s. 109 of the Indian 
Penal Code. As already pointed out by me earlier, the rule requiring corrobora- 
tion to the evidence of the prosecutrix in a case of rape, does not apply to the of- 
fence of kidnapping. Moreover, I have also pointed out earlier that there can be 
no doubt that Shalan was at the timo of the offence less than 18 years ofage. Under 
those circumstances, the fact that she may have willingly accompanied acoused 
Nos. 2 and 8, and later on accused No.1, to various places, cannot help tho defence, 
as far as the charges of kidnapping or abetment of the offence of kidnapping are 
concerned. The correct statement of law on the point is that if a girl below the 
age of 18 voluntarily, that is to say, at her own instance, abandons the lawful 
guardianship of her parents or husband and taking the complete initiative in her 
own hands goes to the accused, the accused does not commit the offence under 
8. 866 of the Indian Penal Code, for he could not be said to have taken her out of 
the lawful guardianship of her parents or husband, and the law does not cast 


1 [1952] A.LR. S.C. 54. decided by Shah and Patel JJ., on ig 28, 
2 (1942) 45 Bom. L.R. 281, 292, F.B. 1959 (Onten; ). 
8 (1950) Criminal Appeal No. 849 of 1959, 
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upon him a duty of taking her back to the parents’ or husband’s house, or even 
of telling her not to accompany him. If, however, a girl under the age of 18, even 
voluntarily, accompanies the accused from her house or from any other place, 
while she is still in the lawful guardianship of her parents or husband, or joins the 
accused as a result of pre-arranged plan at some place from where she accompanies 
the accused person, the accused commits the offence of kidnapping her from 
the lawful guardianship. Unless, therefore, the evidence in the present case shows 
that Shalan had already voluntarily }bandoned the lawful guardianship of her 
husband before accused No. 2 met her and took her away to the bus-stop, accused 
No. 2 would be guilty of the offence of kidnapping, and if the necessary facts 
are made out, acoused Nos. 1 and 3 would be guilty of the offence of abetting that 
offence, even if Shalan is proved to have voluntarily accompanied accused No. 2. 
A careful reading of the evidence of the various prosecution witnesses in the present 
case has led me to the conclusion that acoused Nos. 1 and 8 had conspired with 
accused No. 2 to take Shalan out of the lawful guardianship of her husband, and 
it was in pursuance of that conspiracy that accused No. 2 obliged them by taking 
Bhalan away to the bus-stand and from there by bus to the house of watchman 
Mohite in another village. In that connection, the preliminary visit of accused 
No. 2 to the house of Shalan on the very morning of February 18, 1971, to which 
both Shalan as well as her mother-in-law Gopabai have deposed (though there 
is a slight discrepancy in their statements tnter se in regard to the precise time of 
that visit) is most significant, in so far as that visit was intended to contact Shalan 
for purposes of carrying out the plan of the three accused about which, it may be, 
that Shalan herself did not know, at any rate, tillthen. Accused No. 2 could 
not, however, speak to Shalan during that visit because of the inconvenient presence 
of her mother-in-law Gopabai, as Shalan has deposed. Itis too much to believe 
that the emergence of accused No. 8 at the bus-stand at the proper moment was 
a sheer coincidence. In my opinion, it was in consequence of a pre-conceived plan 
that accused No.8 joined them there. The arrival of accused No.1 at the house 
of the watchman Mohite the next morning in another village could also not be a 
sheer coincidence, but was a part of the same pre-arranged plan to kidnap Shalan, 
presumably for the benefit of accused No. 1, for it was he who ultimately took Shalan 
with himself from place-to place after the initial offence of kidnapping by acoused 
No, 2 was completed. The evidence of Shrirang, the husband of Shalan, that 
acoused No. 1 who worked at the same place at which he worked, knew that Shri- 
rang was going to Kirkee on the morning of February 18, 1971, shows that this 
was, therefore, the day selected by them for the purpose of conspiring to kidnap 
Shalan from her house. There is abundant evidence on record to which it is un- 
necessary to refer to show that acoused No. 1 was with Shalan from February 
14, 1971 till March 10, 1971 when he was arrested by the Police at Ojani village. 
Shrirang has also deposed that it was because acoused No. 1 was absconding that 
he suspected that he was the person who had taken Shalanaway. All this evidence 
leaves no room for doubt in my mind that, though actually the offence of kidnapp- 
ing or taking away the girl Shalan was committed by accused No. 2, it was commit- 
ted in pursuance of abetment by conspiracy on the part of accused Nos. 1 and 8 
with her. 


It was, however, sought to be contended by Mr. Naik, the learned counsel for 
accused Nos. 1 and 8, that in the absence of a charge of abetment of kidnapping 
against accused No. 1, he cannot be convicted of that offence, as he would be pre- 
judiced thereby. It is true that the charge against accused No. 1 is one of the 
substantive offence of kidnapping under s. 866 of the Indian Penal Code. I have, 
however, come to the conclusion that to convict him of the offence of abetment of 
kidnapping, would not cause any prejudice to him, for I cannot conceive of any 
other witnesses being examined by him, or any further evidence being elicited 
by him from the witnesses who have been examined in the trial Court, over and 
above the evidence which is already on the record, in regard to the offence of 
abetment. There is, therefore, in my opinion, no question of accused No. 1 being 
prejudiced by my altering the conviction against him from one of the substantive 
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offence of kidnapping under s. 866, to that of abetment of kidnapping under s. 866 
read with s. 109 of the Indian Penal Code. 


I must, however, proceed to consider whether, even if no prejudice is caused 
to an accused person by convicting him of the offence of abetment when the charge 
against him is that of the substantive offence, it is permissible in law for the Court 
to convict him of the former offence. In the case of Bhagat Ram v. State of Punjab* 
the accused had been convicted at two separate trials—one in respect of a charge 
under s. 420 and the other in respect of a charge under s. 409. As against the ac- 
cused who was the appellant before the Supreme Court, the view taken was that 
the entrustment of money wasnot proved, but that he could be said to have abetted 
criminal breach of trust by the subordinate Judge himself, who was merely a wit- 
ness in those proceedings. The Supreme Court observed, ‘In an appropriate case 
the conviction may probably have been altered to one of abetment of an offence 
under section 409 of the Indian Penal Code.’ Having regard to the facts of the 
said case, as it would imply a definite finding of guilt against the subordinate Judge 
who was not a party to the proceedings, their Lordships however, thought it 
unfair to make such an alteration in the conviction (paragraph 16). The opinion 
expressed on the point by the Supreme Court is a tentative opinion which, in my 
opinion, does not amount to a definite decision that a person accused of a subs- 
tantive offence can be convicted of abetment thereof. In the case of #. G. 
Barsay v. The State®, accused Nos. 4, 5, and 6 had been charged only with the offence 
under s. 5 (1) (c) and (d) punishable under s. 5 (2) of the Prevention of Corruption 
Act, read with s. 84 cf the Indian Penal Code. The question which arose was 
whether they could be convicted of the offence of abetment in respect of the offence 
under s. 5 (1) (c) and (d) read with s. 109 of the Indian Penal Code. The Division 
Bench took the view (at page 164) that since accused Nos. 4,5 and 6 were not only 
charged with the offence of criminal conspiracy to do certain illegal acts including 
offences under s. 5 (1) (c) and (d) but were also charged with having committed 
those offences in pursuance of that conspiracy, read with s. 84 of the Indian Penal 
Code, it would not be illegal to alter the charge against accused Nos. 4 to 6 to one 
of abetment of the offence of criminal misconduct, as no prejudice was likely to be 
caused to any of the accused by the Court doing so. In taking that view, the 
Division Benoh relied on the decision of the Privy Council in the case of Begu v. 
Emperor’, in which the provisions of ss. 286 and 287 of the Criminal Procedure Code 
were resorted to. In the said case, the five appellants before the Board were 
jointly charged with murder under s. 802 of the Indian Penal Code and tried before 
the Sessions Judge who convicted the second and the third appellants of the offence 
of murder and sentenced both of them to death, but convicted the remaining three 
appellants under s. 201 of the Indian Penal Code of causing evidence of the murder 
to disappear and sentenced them to seven years’ rigorous imprisonment. On 
appeal to the Privy Council, it was sought to be contended that the said appellants 
not having been charged with the offence under s. 201 of the Indian Penal Code 
of which they had been convicted, the whole trialin which they were jointly tried with 
the second and third appellants was bad. The Privy Council affirmed their con- 
victions as well as the sentences passed upon them under s. 201 of the Indian Penal 
Code and, in doing so, they referred to ss. 286 and 287 of the Code of Criminal 
Procedure and stated that a man can be convicted of an offence, though there has 
been no charge in respect of it, “if the evidence is such as to establish a charge that 
might have been made” (at page 711). The Privy Council held that the said three 
appellants were, therefore, rightly convicted as they were tried on the evidence 
which brougbt their case under s. 287 of the Code of Criminal Procedure. 

Jn the case of Chainsukhlal v. The State’, my brother Tulzapurkar J. had re- 
ferred to a Division Bench consisting of myself and my brother Kamat J. the ques- 
tion as to whether in a case falling under ss. 286 and 287 of the Code of Criminal 
Procedure, it was permissible for a criminal Court to alter the conviction from 


4 [1984] A. I. R. S. C. 621. 6 (1925) 27 Bom. L. R. 707, P. c. 
5 (1967) 60 Bom. L. R. 159. Y (1968) 71 Bom. L. R. 890. 


280 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


an offence which is of lesser gravity to an offence of greater gravity. After cou- 
sidering the various authorities on the point and having regard, particularly to the 
provisions of ss. 286 and 287 of the Code of Criminal Procedure, we held that in 
a case falling under those sections, it was permissible for a criminal Court to alter 
the. conviction from an offence which is of lesser gravity to an offence of greater 
gravity, provided that prejudice is not caused to the acoused thereby. The view 
taken by us was that the only limitation that can be read into s. 287 of the Code 
of Criminal Procedure, having regard to its plain language and the Supréme Court 
decisions discussed by us. in that judgment, was the overriding consideration 
of prejudice to the accused. Though the quostion of altering the conviction from 
that of a particular offence of lesser gravity to one of greater gravity does not 
arise in the present case, the said decision has been cited for the purpose of show- 
ing the manner in which, the provisions of ss. 286 and 287 of the Code of Criminal 
Procedure should be interpreted and applied. In my opinion, as far as the 
offence of abetment of kidnapping by accused No. 1 is concerned, the facts and the 
evidence bring it within s. 287 of the Code of Criminal Procedure. The facts of 
the prosecution case against accused No. 1 were of such anature thatit was doubtful 
whether he had committed the substantive offence of kidnapping itself, or the 
offence of abetment of kidnapping. He could, therefore, by virtue of the 
provisions of s. 286 of the Code of Criminal Procedure have been charged with 
both those offences. He was, in fact, not so charged and, in those ciroumstances, 
the provisions of s. 287 of the Code of Criminal Procedure are attracted. I, there- 
fore, hold that he can be convicted of offence of abetment of kidnapping with 
which he might have been charged under the provisions of s. 286 of the Code of 
Criminal Procedure, although he was not charged with it, subject of course to 
this, that acoused No. 1 must be shown not to be prejudiced in any manner 
thereby. As already stated by me above, there is, to my mind, no other evidence, 
either by way of additional witnesses or by way of further evidence from the 
same witnesses, which could have been led or elicited if the charge of abetment had 
been framed against accused No. 1 and, in those circumstances, the fact that he was 
not so charged and is nowsought to be convicted of the offence of abetment of 
kidnapping cannot cause him any prejudice. 


Two subsidiary points were sought to be raised by Mr. Naik, the learned counsel 
appearing for accused Nos. 1 and 8 before me, and they were, first, that to convict 
accused No. 1 of the offence of abetment of kidnapping by accused No. 2, who has 

cen convicted by the trial Court not of substantive offence of kidnapping butonly 
of the offence of abetment of kidnapping and who is not before the Court in this 
appeal, would not be fair, and the Court should not, therefore, alter the conviction 
of accused No. 1, as is sought to be done. Secondly, it was sought to be con- 
tended "by Mr. Naik that, whatever may be the powers of the trial Court, the ap- 
pellate Court cannot resort to the provisions of gs. ane and 287 of the Code of Cri- 
minal Procedure. 


The decision of a Division Bench of this Court in the case of Nana Gangaram v. 
State® provides a complete answer to both these contentions raised by Mr. Naik. 
It has been laid down in the said case that the powers of tho appellate Court under 

‘428 of the Code of Criminal Procedure, are the same as those of the trial Court 
(at page 888), and that if for the purpose of deciding the appeal, the evidence 
examined as a whole shows that the appellants are guilty under s..84 of the Indian 
Penal Code having shared a common intention with the other accused who are 
acquitted, and that the acquittal of those persons was bad, there was nothing to 
prevent the appellate Court from expressing that view and giving that finding 
(at page 886). The view taken by the Division Bench in the said case is binding 
_ upon me, and following the same, I must reject both these contentions of Mr. Naik. 


` I, therefore, alter the convictions of accused No. 1 from the substantive offence 
of kidnapping under s. 866 of the Indian Penal Code to one of abetment of the 
offence of kidnapping committed by accused No. 2 under s. 866 of the Indian Penal 


8 (1968) 71 Bom. L. R. 875. 
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Code, and pass upon him the same sentence as has been awarded in respect of the 
substantive offence of kidnapping of which he was found guilty by the trial Court. 
The conviction as well as the sentence passed against bim by the trial Court fcr 
the offence under s. 876 of the Indian Penal Code are set aside and the appeal filed 
by accused No. 1 is allowed to that extent. 


As far as accused No. 8 is concerned, his conviction of the offence of abetment 
of kidnapping under s. 866 read with s. 109 of the Indian Penal Code will stand, with 
the only alteration thathe is convicted of the offence of abetment of the substantive 
offence of kidnapping committed by accused No. 2 instead of by accused No. 1, 
as stated in the charge. With this modification, the appeal filed by accused No. 8 
is dismissed. f 


CRIMINAL REVISION. 


Before Mr. Justice Vimadalal. 
RAFIQ ISMAIL SHIKALGAR v. APPA YESHWANT*, 


Criminal Procedure Code (Act V of 1898), Secs. 145, 18 (4)—-Whether Additional Chief Presidency 
Magistrate has jurisdiction to deal with proceeding under s. 145—Practice—Proceeding under 
8. 145 whether can be ordered to be dismissed. S 


Under s. 18 (£) of the Criminal Procedure Code, 1898, an Additional Chief Presidency 
Magistrate has all the powers of a Chief Presidency Magistrate and those need not be ex- 
pressly conferred upon him by the State. Therefore, an Additional Chief Presidency Me- 
gistrate has jurisdiction to deal with a proceeding under s. 145 of the Code. 

If, however, the State Government intends to restrict those powers and to confer jay 
some or particular powers upon him, it can do so by issuing a direction in that behalf. 

Kanayalal Bengani v. Kanmull,! referred, to. 

An application filed under s. 143 of the Criminal Procedure Code was adjourned to enable 

the applicant to produce more material. On the adjourned date, the applicant was absent 
. and the Magistrate made an order "Application dismissed”. On the question whether a 
proceeding under s. 145 of tho Code not being a complaint, the Magistrate could dismiss it:— 

Held, that the Magistrate's order in substance was correct, but that it would have been 
more correct as a matter of form if he had merely said that he declined to make a ‘pre- 
liminary order under s. 145 (J). 

Ram Chandra v. Madhab Nayek,’ referred to. 


Tue facts appear in the judgment. 


GQ. M. M. Zaveri, for the petitioner. 
M. R. Kotwal, Assistant Government Pleader, for the State. 
B. R. Rege, for respondents Nos. 1 and 2. 


VIMADALAL J. Thisis a revision application seeking to set aside an order passed 
by Mr. C.S. Kotwal, Additional Chief Presidency Magistrate, dismissing the peti- 
tioner’s application under s. 145 of the Code of Criminal Procedure. 


The short facts necessary for the purpose of this judgment are that, on February 
9, 1972, the present petitioner filed an application under s. 145 of the Code of Cri- 
minal Procedure in the Court of the Additional Chief Presidency Magistrate at 
Dadar against opponents Nos. 1 and 2 for having forcibly dispossessed him of the 
southern portion of the room occupied by him by breaking open the lock. Oppo- 
nent No. 1 was in possession of theremaining portion of that room, and opponent 
No. 2 is the landlord of the premises in which the said room is situated. On the 
day on which the application was filed in the Court of the Additional Chief Presi- 
dency Magistrate by the present petitioner, some material was placed before the 
learned Magistrate who thereafter adjourned the proceeding to February 15, 1972 


*Decided, Sepicmber 20, 1972. Criminal 1 ea re I. R. Cal. 405. ~ f 


{ 


Revision Application No. 481 of 1972. 2 [1958 L R. Cal, 484. 


t 
282 THE BOMBAY LAW REPORTER, [VOL. LXXV. 


in order to enable the applicant to produce some more material. On that date, 
however, the present petitioner was absent and the learned Additional Chief Pre- 
sidenoy Magistrate therefore made an order, “Application dismissed.” Tt is from 
that order that the original applicant has approached this Court in revision. 

Two points of law have been urged before me, and they are: (1) that the Additional 
Chief Presidency Magistrate had no jurisdiction to deal with a proceeding under 
s. 145 of the Code of Criminal Procedure; and (2) that the order of the Additional 
Chief Magistrate is erroneous in law, insofar as a proceeding under s. 145 of the 
Criminal Procedure Code not being a complaint within the meaning of s. 4(1) (4), 
could not be dismissed either under s. 247 or under s. 259 of the Code. I will pro- 
ceed to deal with each of these points. 

The learned advocate for the petitioner pointed out to me that the Additional 
Chief Presidency Magistrate is not one of the Magistrates specified in s. 145 who 
can entertain a proceeding under that section. He relied on the provisions of 
sub-s. (4) of s. 18 of the Criminal Procedure Code which is in the following terms : 


“(4) The State Government may appoint any person to be an Additional Chief Presidency 
Magistrate, and such Additional Chief Presidency Magistrate shall have all or any of the powers 
of a Chief Presidency Magistrate under this Code or under any other law for the time being in 
force, as the State Government may direct.” 


The learned advocate for the petitioner, therefore, contended that unless an Addi- 
tional Chief Presidency Magistrate was expressly conferred the power to entertain 
a proceeding under s. 145 of the Criminal Procedure Code, he would have no juris- 
diction to deal with such a proceeding. In my opinion, this argument of the learned 
advocate for the petitioner, though somewhat ingenious, is without substance 
and is based on an erroneous reading of the said sub-section. The said sub-section 
is expressed in disjunctive form and it is quite obvious as a matter of plain lang- 
uage that the words ‘‘as the State Government may direct” can qualify only the 
words “‘any of the powers of a Chief Presidency Magistrate under this Code or 
under any other law for the time being in force,” but cannot be read as qualifying 
the words “‘all the powers of a Chief Presidency Magistrate under this Code or under 
any law for the time being in force.” To read those words as qualifying the latter 
words would, in my opinion, result in a construction which is not even grammatical 
inform. I hold that, on a proper interpretation of sub-s. (4) of s. 18, an Additional 
Chief Presidency Magistrate has all the powers of a Chief Presidency Magistrate 
and, those need not be expressly conferred upon him by the State Government. 
If, however, the State Government intends to restrict those powers and to confer 
only some or particular powers upon him, it could do so by issuing a direction in 
that behalf, and it is for that reason that sub-s. (£) lays down that the State Govern- 
ment is empowered to confer upon the Additional Chief Presidency Magistrate “any 
of the powers of a Chief Presidency Magistrate” as it maydirect. I cannot help 


. feeling that even that construction is not very correct as a matter of form but, in 


my opinion, it is not possible to place any other reasonable construction on sub-s.(4) 
ofs,18, The view whioh I have taken on a plain reading of the said sub-section 
derives support from the view taken by a Division Bench of the Calcutta High 
Court in the case of Kanayalal Bengani v. Kanmull', in which the question was 
whether an Additional Chief Presidency Magistrate had the power to send a case 
to another Magistrate for judicial inquiry and report under s. 202 of the Code of 
Oriminal Procedure. In holding that an Additional Chief Presidency Magistrate 
had that power, it was held that, by s. 18, ol. (4) of the Code, an Additional Chief 
Presidency Magistrate had been vested with all the powers of a Chief Presidency 
Magistrate, one of which, was the power to send a case to a subordinate Magistrate 
under s. 202 of that Code. There is, therefore, no substance in this contention 
advanced on behalf of the petitioner and the same must be rejected. 

As far as the second coritention urged by the learned advocate for the petitioner 
before me is concerned, it is true that s. 145 of the Code of Criminal Procedure 
does not speak of a dismissal of the application made under that section in any 
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contingency whatsoever. Sub-section (Z) of that section, however, lays down that 
the Magistrate before whom such an application is made can make a preliminary 
order as contemplated therein, only if he is satisfied from the police report or other 
evidence that a dispute likely to cause breach of the peace exists concerning land 
or water or the boundaries thereof. Itisimplicit in the provision that if the learn- 
ed Magistrate is not so satisfied, he can refuse to make a preliminary order of the 
nature contemplated by that section which, in effect, though not in terms, would | 
entail a dismissal of that application. That is precisely what the learned Magis- 
trate intended to do in the present case and his order is, in my opinion, in subs- 
tance correct, though it would have been more correct as a matter of form if he 
had merely said that he declined to make a preliminary order under sub-s, (1) of 
8. 145 in view of the absence of the petitioner and his not having placed any further 
material before him as directed by the order passed by him on February 9, 1972. 
In the absence of such material, the learned Additional Chief Presidency Magis- 
trate should have held that he was not satisfied that any dispute of the nature 
contemplated by s. 145 arose in the case so as to call for a preliminary order. 
| A very similar situation arose before the Calcutta High Court in the case of 
Ram Ohandra v. Madhab Nayek? in which the form of the learned Magistrate’s 
order was, “Drop proceedings.” A Reference made by the Sessions Judge, who 
had recommended that it should be set aside, was rejected by the High Court, 
Chunder J. holding that the Order of the learned Magistrate was right, except that 
he should have dismissed the application. The learned Judge observed in the 
said case that the dismissal would be an exercise of ordinary commonsense and no 
section of the Criminal Procedure Code needed to be cited for the same. It is 
not olear from the report of the said case, at what stage the Magistrate had made 
the order in that case. Having regard to the fact that no preliminary order had 
yet been made in the present case, ] do not think it is necessary for me to go that 
far as, in the view which I take, the order made by the learned Additional Chief 
Presidency Magistrate really amounted to a refusal to make a preliminary order 
on the ground that he was not satisfied that a dispute likely to cause breach of 
peace existed.concerning the room in question. It may be that, after a prelimi- 
nary order directing an inquiry is made, the Magistrate concerned would have to 
dismiss the application, if the parties did not appear before him, but that isa 
matter on which I am not called upon to propounce in the present case. 

In the result, this Revision Application fails and must be dismissed and the Rule 


discharged. Rule discharged. 


Before Mr. Justice Vimadalal. 
GENU TATYABA ZAVARE v. TAIBAT GENU ZAWARE.* 


Criminal Procedure Code (Act V of 1898), Sec. 488—Order for maintenance whether suspended 
during reunion of spouses. 


The operation of an order for maintenance passed under s. 488 of the Criminal Procedure 
Code, 1808, is suspended during the time the two spouses are reunited and the wife actually 
lives with her husband. 

Mulchand v. Bai Amthi,) agreed with. 
Laxman Gaju v. Sitabai Laxman, referred to. 


THE facts appear in the judgment. 


G. S. Shelke, for the petitioner. 
Y. T. Gambhirwala, Assistant Government Pleader, for the State. 
A. V. Datar for K. R. Dengle, for the respondent. 


VIMADALAL J. This is an application filed by a husband against his wife to 
revise and set aside the order passed by the learned Presidency Magistrate, 29th 

2 [1958] A. L R. Cal. 484. 1 (1968) 9 Guj. L. R. 878. 

* Decided 


, September 26, 1972. Criminal 2 (1957) 59 pom: L.R. 567, s.c. [1958] 
Revision Application No. 889 of 1972, A. I. R. Bom, 1 
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Court, Bombay, on April 14, 1972 directing the issue of a distress warrant to en- 
force a maintenance order under s. 488 of the Criminal Procedure Code. The 
trial -Magistrate had on August 21, 1970 passed an ex parte order under s. 488, Cri- 
minal Procedure Code in favour of the respondent-wife ordering the petitioner to 
pay to the respondent maintenance at the rate of Rs. 25 per month from the date ' 
of the application, which was March 80,1970, as well as the costs of that appli- 
. cation. The petitioner applied on September 14, 1970 to set aside that ew parte 
order and that application is still pending. In the meantime, on October 28, 1970 
a joint application was made by the respondent and the petitioner that they had 
got reconciled on certain terms and, pursuant to that reconciliation, on that very 
day the respondent-wife went to live with the petitioner in the matrimonial home. 
The two of them lived together as husband and wife till January 29, 1972 when 
the respondent left her husband’s home in certain circumstances alleged by her 
to which it is unnecessary to refer. On January 14, 1972, which would be just 
about a fortnight before she left her husband’s home, the respondent filed an appli- 
cation to enforce the maintenance order dated August 21, 1970 paased in her favour 
by the issue of a distress warrant, as contemplated by sub-s. (3) of s. 488 of the, 
Criminal Procedure Code. By the said application, she claimed a sum of Rs. 850 
as being the arrears of maintenance due to her for the period from March 80, 1970 
to July 81, 1970, and a further sum of Rs. 900 by way of maintenance due to ber 
for the period from January 1, 1971 to December 81, 1971. Jt may be mentioned 
that the former period was one before the reconciliation of October 28, 1970, and 
the latter period was a period during the whole of which she was living with the 
present petitioner in the matrimonial home consequent on that reconciliation. 
Following the judgment of Bavdekar J. in the case of Lawman Gaju v. Sitabai 
Laxman} in which it was held by that learned Judge that cohabitation as a result 
ofa temporary reunion of the husband and wife did not put an end to an order made 
in favour of the wife under s. 488 of the Code of Criminal Procedure, the learned 
Magistrate ordered a distress warrant to issue in respect of the maintenance due 
to the respondent-wife for both the said periods. It is against that order that the 
husband has approached this Court in revision. I am bound by the decision of 
Bavdekar J. in Lagman Gaju’s case and I must, therefore, hold, as the learned 
Magistrate did, that the order for maintenance under s. 488 passed in favour of 
the respondent-wife in the present case did not ipso facto come to an end by reason 
of their reconciliation but would continue to subsist and be in force unless and until 
it was cancelled by the Court on an application made under s. 489 of the Code. 


Bavdekar J. has, however, not considered the further question that arises before 
me viz., whether the operation of an order for maintenance passed under s. 488 is 
suspended during the time that the two spouses are reunited and the wife actually 
lives with her husband, As far as that is concerned, I have no doubt that the opera- 
tion of the order would stand suspended during that period, for the entire basis 
of such an order is the neglect or refusal of the husband to maintain his wife. Hap- 
pily, I am supported in that view by a decision of a Division Bench of the Gujarat 
High Court in the case of Mulchand v. Bai Amthi® in which, after an exhaustive 
review of the authorities, including the decision of Bavdekar J. in Lawman Gaju’s 
case which was approved, it was held that once an order is passed under s. 488 it 
subsists until it is cancelled or set aside by a competent Court under sub-s. (4) of 
s. 488 or under s. 489 (2), but so long as reunion continues the order remains sus- 
pended. I agree with the view taken by the Division Bench of the Gujarat High 
Court in Mulchand’s case and I, therefore, hold that the respondent-wife in the 
present case is not entitled to recover maintenance under the order dated August 
21, 1970 amounting to Rs. 900 for the period from January 1, 1971 to December 
81, 1971, during which she was residing with and was being maintained by the 
present petitioner. The learned Magistrate’s order directing the issue of a dis- 
tress Warrant in respect of maintenance for that period is, therefore, erroneous. 


1 (1987) 59 Bom. L. R. 567, s. c. [1058] 2 (1968) 9 Guj. L. R. 878. 
A. I. R. Bom, 14. rae 
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As far as the period before the reunion of the parties is concerned viz. March 
80, 1970 to July 81,1970, by the very terms of the order dated August 21, 1970, the 
same was payable on or before October 10, 1970. The second proviso to sub-s. (3) 
of s. 488 lays down thatno warrant shall be issued for the recovery of any amount 
due under the said section unless an application is made to the Court to levy such 
amount within a period of one year from the date on which it became due. The 
application to enforce payment of the maintenance due for the said period from 
March 80, 1970 to July 81, 1970 had, therefore, to be made before October 10, 1971. 
The application on which the lower Court has ordered the issue of a distress war- 
rant was however made only on January 14, 1972, long after the statutory period 
of a year had expired. It was sought to be contended by the learned advocate 
for the respondent-wife that he couldnotapply for enforcement of payment of the 
maintenance for the period from March 80, 1970 to July 81, 1970 during the time 
that the order made under s8. 488 remained in suspense, but I do not see any force 
in that contention of his for the simple reason thit suspension of the order for the 
maint nance for the period during which the parties were living together cannot 
affect the right of the wife to enforce payment of what had already become due to 
her under that order prior to the reunion. 

In tho result, this revision application succeeds and I must make the Rule abso- 
lute and set aside the order passed by the learned Magistrate on April 14, 1972 
direoting the issue of a distress warrant in respect of the maintenance amount for 
both the periods for which it has boen claimed by the respondent-wife. The amount 
of Rs. 500 deposited in Court by the petitionor-husband under the order of my 
brother Chandurkar dated May 12, 1972 must be refunded to him. 


Rule made absolute. 


CRIMINAL REFERENCE. 


Before Mr. Justice Vimadalal. 


STATE OF MAHARASHTRA v. B. B. LOKHANDE.* 
Criminal Procedure Code (Act V of 1898), Secs. 161, 173(4), 4(1)(1), 164—Whether pro- 
secution can examine witness whose statement not recorded under s. 161(3). 


A Magistrate cannot reject an application made by the prosecution before it closes 
its case to examine a witness whose statement has not been recorded under s. 161(3) 
of the Criminal Procedure Code, 1898. 

The statement of that witness could still be recorded, and if the Magistrate found 
that the police officer concerned had not carried out his duty under s. 173(4) of the 
Code, the Magistrate should see to it that that was done. 

Emperor v. Dhondiba,! Narayan Rao v, State of Andhra Pradesh? and Tilkeshwar 
v. Bihar State,3 referred to. 


Tur facts appear in the judgment. 


R. S. Bhonsale, Assistant Government Pleader, for the State. 


VIMADALAL J. This is a Reference by the Additional Sessions Judge of 
Poona, recommending that the order passed by the Judicial Magistrate, First 
Class, Poona, on October 14, 1971 rejecting the application filed by the pro- 
secution to examine a head constable in view of the challenge by the accused 
in tegard to the sending of the sample bottles to the Chemical Analyser be 
quashed. 

The short facts necessary for the purpose of this judgment are that the 
accused was charged with offences under ss. 66(J)(b), 81 and 83 of the Bom- 
bay Prohibition Act in regard to 47 tins of illicit liquor, and with having 

*Decided, Ociober 4, 1972. Criminal 2 [1957] A. I.R. S. C. 737. 


Reference No. 49 of 1972. 83 [1956] A. I. R. S. C. 288. 
1 (1934) 36 Bom. L. R. 950, 
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entered into a conspiracy in regard to the same. The prosecution had exa- 
mined 5 witnesses, and had still not closed its case when, on October 14, 1971, 
the learned Public Prosecutor made an application to examine a head eon- 
stable who is alleged to have carried the sample bottles to the Chemical Ana- 
lyser. That application was presumably made in view of the unreported judg- 
ment of Kotval C. J. in Ravji Krishna Kadam v. The State of Maharashtra! 
whereby proof in regard to carrying of the sample was held to be necessary. 
The learned Magistrate rejected that application on the ground that the state- 
ment of the head constable who was sought to be examined as an additional 
witness had not been recorded and it was not known what he was expected 
to depose, and permitting the prosecution to examine him at that stage would, 
therefore, prejudice the defence of the accused. It is from that order that 
the State preferred a revision application to the Sessions Court and the learn- 
ed Additional Sessions Judge, after hearing the same, made the present Re- 
ference, being of the view that the learned Magistrate had no power to curtail 
the right of the prosecution to examine witnesses of their choice at any time 
before it closed its case. He also took the view that an accused person would 
be entitled to copies of statements only in the case of witnesses whose state- 
ments had been recorded by the police under gs. 161 of the Code of Criminal 
Procedure, and not otherwise. 

Section "173(4) was introduced in the Code of Criminal Procedure only in 
the year 1955 and there was no corresponding provision to be found in the 
statute book prior thereto. Even so, Rangnekar J. had, in the case of Emperor 
v. Dhondiba? which was decided long before the introduction of s. 173(4), 
approved of the old practice under~which, when the prosecution proposed to 
examine new witnesses in the Sessions Court, the Public Prosecutor furnished 
their statements to the Court through the Clerk of the’ Crown, and copies there- 
of were also supplied to the defence. That view was based on the English prac- 
tice with which, Rangnekar J. observed, there was nothing inconsistent in the 
Code of Criminal Procedure. The point arose again in a case which went up to 
the Supreme Court after the introduction of s. 173(4) in the Criminal Procedure 
Code. That was in the case of Narayan Rao v. State of Andhra Pradesh} It 
appeared that the committing Court had not complied with the provisions of 
s. 178(4), and though the position was not clear as to whether all the docu- 
ments contemplated by that section had not been furnished, the Supreme 
Court proceeded to dispose of the appeal before it on the assumption that 
there was an entire omission to carry out the provisions thereof. The Supreme 
Court in its judgment stated (para. 10) that it was the duty of the Magis- 
trate while holding a preliminary inquiry, to satisfy himself that the docu- 
ments referred to in s. 173 had been furnished to the accused, and if he found 
that the police officer concerned had not carried out his duty in that behalf, 
“the Magistrate should see to it that that is done.” The Supreme Court, 
however, took the view that the omission on the part of the Magistrate to 
secure compliance with the provisions of s. 173(4) did not necessarily result 
in the vitiating of the entire proceedings and the subsequent trial, because 
the word ‘‘shall’’ occurring in s. 173(4) was not mandatory but was only 
directory. The Supreme Court then proceeded to lay down as follows (para. 
10 at p. 741): 

“Certainly, if it is shown, in a particular case, on behalf of the accused persons that 
the omission on the part of police officers concerned or of the Magistrate before whom 
the committal proceedings had pended, has caused prejudice to the accused, in the in- 
terest of justice, the Court may re-open the proceedings by insisting upon full com- 
pliance with the provisions of the Code.” 


On the facts of the ease before them, the Supreme Court came to the con- 
clusion (para. 12) that the proceedings and the trial had not been vitiated 


1 (1969) Criminal Revisfon Application 2 (1984) 86 Bom. L. R. 930, 
No. 684 of 1969, decided by Kotval C. J., on 8 [1957] A. I. R. S. C. 787. 
October 28, 1969 (Unrep.). 
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by non-compliance with the provisions of s. 173(4), and that the irregularity 
was curable by reference to s. 537 of the Code of Criminal Procedure as no 
case of prejudice had been made out. 


Turning to the facts of the present case in the light of this legal position, 
the trial of this case is still pending before the learned Magistrate and, as 
laid down by the Supreme Court in Narayan Rao’s case, if the Magistrate 
found that the police officer concerned had not carried out his duty under 
8. 173(4), the Magistrate should see to it that that was done. The statement 
of the head constable ean still be recorded by the police and a copy thereof 
furnished to the ateused. Though investigation ordmarily concludes when the 
inquiry or trial before the Magistrate commences, and that is of particular 
significance for the purpose of s. 164 of the Criminal Procedure Code, there 
is nothing in the definition of that term in s. 4(Z) (l) or in any other pro- 
vision of that Code to preclude the police from continuing the investigation 
even after that stage if it should become necessary to do so, as for instance, 
when new facts or evidence come to light, or new contentions are raised. The 
learned Magistrate had, however, no right to refuse to allow the prosecution 
to examine the head constable as its witness in the present case on the ground 
that his statement had not been recorded by the police, as the Additional 
Sessions Judge has rightly observed in his judgment in making the Reference. 
It has been held by the Supreme Court in the case of Tilkeshwar v. Bihar 
State* that the failure of the police to record a statement in accordance with 
8. 161(3) of the Code of Criminal Procedure might affect the weight to be 
attached to the evidence of the witness, but does not render the evidence in- 
admissible (para. 6), for it is the Indian Evidence Act which lays down who 
are competent witnesses and on what matters their evidence is inadmissible 
(para. 5). If the trial in the present case proceeds and the head constable 
is examined as a witness without complying with the provisions of s. 173(4), 
the prosecution will only have to thank themselves for the consequences there- 
of, for, apart from its effect on the probative value of that evidence, the ques- 
tion as to whether or not the accused has been prejudiced thereby might be 
raised at any later stage of the proceedings, cither in appeal or otherwise, and 
in that event, again as laid down by the Supreme Court in Narayan Rao’s 
ease, if the Court comes to the conclusion at that stage that non-compliance 
with those provisions had caused prejudice to the accused, in the interest of 
justice it would re-open the proceedings by insisting upon full compliance with 
those provisions. Having regard to that legal position, I fail to see how any 
useful purpose would be served by the prosecution proceeding to examine the 
head constable in question without complying with the provisions of s. 173(4) 
of the Code. In this view of the matter, the order passed by the learned 
Magistrate rejecting the application filed by the prosecution to examine the said 
head constable must be quashed, as recommended by the Additional Sessions 
Judge, and the case sent back to the trial Court for being proceeded with in 
the light of this judgment. I accept the Reference and make the Rule absolute. 


`~ Rule made absolute. 
4 [1956] A. L R. S. C. 288. 
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= CRIMINAL REVISION. 


Before Mr. Justice Vimadalal. 


NAZIR GULAM SAHEB BADDI v. D. G. MUGWE.* 


Criminal Procedure Code (Act V of 1898), Sec. 516A—Customs Act (52 of 1962), Secs. 
2(22), 110, 111, 115, 124—Powers of Court under s. 516A of Code vis-a-vis powers of 
Customs authorities under Customs Act. 


A criminal Court before which proceedings are pending, not only has the power 
and the jurisdiction to make a proper order under s. 516A of the Criminal Procedure 
Code, 1898, notwithstanding the fact that independent powers are vested in the Customs 
authorities under the Customs Act, 1962, but in a proper case, 'the criminal Court 
should exercise its powers under s. 516A of the Code notwithstanding the powers con- 
ferred on the Customs authorities under the Customs Act. 

The question as to whether a vehicle is ‘goods’ within the definition in s. 2(22) of 
the Customs Act, 1962 and is governed by ss. 110, 111 and 124 of the Act, or is a 
conveyance within the meaning of s. 115 of the Act, would depend upon the use 
which is made of that vehicle. 


G. A. Merchant with T. M. Menon, for the applicant. 
VY. H. Gumaste, Government Pleader, for the State. 
G. V. Limaye, for respondent No. 1. 


_ VIMADALAL J. This is an application to revise the order passed by the Ses- 
sions Judge of Kolaba, on December 15, 1971, confirming the order passed by 
\the Judicial Magistrate (First Class), Uran, at Panvel, on November 6, 1971, 
dismissing the application made by the present applicant for an order for 
return of his motor-truck under s. 516A of the Code of Criminal Procedure. 

The facts of the case are that on December 18, 1970, the Customs authorities 
seized silver worth more than Rs. 6,00,000 dumped at Dassakushi in Uran for 
being illegally transported out of India, and in the course of their investiga- 
tion, it was found that the present applicant’s truck No. MHS. 1217 had 
been used for the transport of that silver, and they, therefore, seized the truck. 
It appears that the truck had been seized earlier, but had been returned to 
the present applicant, and was seized again on September 26, 1971. A notice 
to show cause why the said truck should not be confiscated under s. 115(2) 
of the Customs Act, 1962, was thereafter served on the present applicant on 
November 6, 1971. 

The present applicant and some other persons were prosecuted for offences 
under ss. 109 and 120 of the Indian Penal Code, s. 135 of the Customs Act, 
and s. 5, read with s. 12(/) of the Export and Import Control Act, and in 
the criminal proceedings that ensued in the Court of the Judicial Magistrate 
(First Class) Uran, being Criminal Case No. 40 of 1970, the said truck was 
produced and exhibited as exh. 61. The present applicant thereafter filed 
an application under s. 516A of the Code of Criminal Procedure on October 
27, 1971 praying that the said truck be handed over to him pending the hearing 
and final disposal of those criminal proceedings. That application was oppos- 
ed on behalf of the State and was dismissed by the trial Magistrate on Novem- 
ber 6, 1971 on the ground that the present applicant had the remedy under 
sub-s. (2) of s. 115 of the Customs Act available to him, of proving that the 
said truck was not liable to confiscation on the ground that it had been used 
for transport of the goods confiscated without his knowledge or connivance, 
and it would not, therefore, be proper for him to make an order under g. 516A 
of the Code of Criminal Procedure. 

That order of the trial Magistrate was confirmed in revision by the Ses- 
sions Judge of Kolaba on December 15, 1971, but the learned Sessions Judge 
appears to have gone farther than the trial Magistrate, insofar as he held that 


*Decided, October 12, 1972. Criminal Revision Application No. 144 of 1972. 
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the discretion which the Court had under s. 516A of the Code of Criminal 
Procedure ‘cannot be exercised so as to deprive of the property any competent 
authority which is competent to hold an independent proceeding in respect of 
the said property.’ He took the view that the only remedy of the applicant 
was to take proper steps under the relevant provisions of the Customs Act for 
getting his truck released. 


It is from that order that the applicant has approached this Court in revision. 

I have no doubt that the orders passed by both the Courts below are errone- 
ous. The trial Magistrate has refused to exercise jurisdiction, which, according 
to him he had under s. 516A of the Code of Criminal Procedure, on the ground 
that the applicant had a remedy under sub-s. (2) of s. 115 of the Customs 
Act. The Sessions Judge, on the other hand, took the view that the only 
remedy of the applicant was to take proper proceedings under the Customs 
Act for getting his truck released and that the criminal Court could not exercise 
its powers under s. 516A of the Code of Criminal Procedure so as to deprive 
the Customs authorities of their Powers in independent proceedings for 
confiscation, thereby, in effect, holding that he had no jurisdiction to make 
the Order applied for. There is nothing either in the Customs Act or in the 
Code of Criminal Procedure, to justify the view taken by either of the Courts 
below. I have no doubt whatsoever that a criminal Court before which pro- 
ceedings are pending, not only has the power and the jurisdiction to make 
& proper order under s. 516A of the Code of Criminal Procedure notwith- 
standing the fact that independent powers are vested in the Customs autho- 
rities under the Customs Act, 1962, but that in a proper case, the criminal 
Court should exercise its powers under s. 516A of the Code of Criminal Proce- 
dure notwithstanding the powers conferred on the Customs authorities under 
Customs Act, 1962. The orders passed by both the lower Courts are, in my 
opinion, therefore, wrong and must be set aside. 


The next question that I must proceed to consider is whether this is a 
proper case in which an order under s. 516A of the Code of Criminal Pro- 
cedure should be made by the criminal Court, or by me in revision, It was 
sought to be contended by Mr. Merchant, on behalf of the applicant, that since 
the Customs authorities had failed to give a show-cause notice within six 
months of the initial seizure of the truck by them, as required by sub-s.(2) 
of s. 110 of the Customs Act, 1962, the Customs authorities no longer had 
jurisdiction to confiscate the said truck, and there is, therefore, no reason why 
the eriminal Court could not exercise its powers under 516A of the Code 
of Criminal Procedure. However, as the learned Government Pleader has 
pointed out, on a plain reading of its language, s. 110 of the Customs Act, 
applies only to ‘goods’. It is true that the term ‘‘goods’’ has been defined 
in s. 2(22) of the Customs Act, 1962, as including ‘vehicles’, In s. 115 of 
the Customs Act, there is, however, an independent provision in regard to 
confiscation of the conveyances, and in that connection it is necessary to note 
that the notice served on November 6, 1971 upon the applicant by the Customs 
authorities is under sub-s. (2) of that section, and not under s. 124 read with 
s. 110 of that Act. To such a notice the provisions of sub-s. (2) of s. 110 
would have no application and it would not be necessary that such a notice 
should be served within six months of the seizure of the conveyance, The 
question, as to whether the vehicle is ‘goods’ within the definition in s. 2(22) 
and is governed by ss. 110, 111 and 124 of the Customs Act, 1962, or is a 
conveyance within the meaning of s. 115 of the Act, would depend upon the 
use which is made of that vehicle. If, for instance, the vehicle was sought to 
be smuggled into India without payment of import duty or without the neces 
sary permission of the authorities concerned, it would be ‘goods’ and would be 
governed by the provisions relating to the same in the Customs Act, 1962. 
If, on the other hand, the vehicle is used for the purposes specified in s. 115 
of the Act, one of which would be for conveyance of smuggled goods, it would 
not be governed by the provisions relating to ‘goods’ in the Customs Act, 1962, 

BLL.R.—19. 


290 THE BOMBAY LAW REPORTER. [ VOL. LXXV. 


but would be governed by the specific provision relating to the confiscation 
of conveyances contained in s. 115 of the Act. Im that view of the matter, 
there is no defect in the show-cause notice which has been served on the appli- 
cant on November 6, 1971, and in my opinion, it is still open to the Customs 
authorities to proceed with the confiscation of the motor-truck in question 
in the present case. 

Having regard to that legal position, the fair and proper order to make 
in this case is to give the Customs authorities an opportunity to adopt 
and conclude confiscation proceedings if they so desire, and on their failing 
to do so within a reasonable time, the learned Magistrate, to whom I remand 
this matter, should be asked to proceed to exercise his powers under s. 516A 
of the Code of Criminal Procedure on such facts as may be placed before him. 

I, therefore, order that if the Customs authorities do not conclude their 
adjudication proceedings in respect of the said vehicle and confiscate the said 
motor-truck on or before December 31, 1972, the learned Magistrate to whom 
I remand this matter, should dispose of the application made to him by the 
present applicant in accordance with law on such facts as may be placed be- 
fore him. In the event of an order for confiscation being made by the Customs 
authorities on or before December 31, 1972, the learned Magistrate must, of 
course, dismiss that application. 


The Rule is made absolute, as stated above. 
Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Maloankar. 
DHONDI VITHOBA KOLI v. MAHADEO DAGDU KOLI.* 


Bombay Inferior Village Watans Abolition Act (Bom. I of 1959), Secs. 4,5, 6, 9—Abolition of Watan 
held as joint family property or held by tenants in common—Resumption and regrant of land 
to Watandar of Watan—Whether on such resumption and regrant character of land as joint 
family property or as held by tenants in common taken away. 

After the abolition of a Watan, held as joint family property or held by tenants in common, 
under the Bombay Inferior Village Watans Abolition Act, 1958, the resumption and regrant 
of the land to the Watandar of the Watan, does not take away the character of the land 
as joint family property or as held by tenants in common. 

Even though the Watan is abolished and its incidents are extinguished under the Act and 
the lands are resumed under s. 4 of the Act, the Act maintains the continuity of the interest 
in the lands of the persons before and after the coming into force of the Act, provided the 
holder pays occupancy price. What the Act does is only to effect a change in the nature 
of the tenure or in the nature of the holding, in that before the abolition of the Watan the 
land was being held by the Watandar in consideration of rendering service and non-pay- 
ment of assessment, but after the abolition of the Watan and its incidents he holds it in 
consideration of the payment of occupancy price and the land revenue. It does not effect 
any other change in any other rights of the holders in such lands. 

Tukaram v. Ramrac! and Dattajirao v. Abasaheb,’ referred to. 

All that s. 5 (3) of the Bombay Inferior Village Watans Abolition Act, 1958, says is that the 
land shall not be partible by metes and bounds without the previous sanction of the Collector. 
The section, therefore, does not prevent a suit being filed for partition of the land by metes 
and bounds without the previous sanction of the Collector. The Court in such 
a suit can pass a decree granting the relief of partition of land by metes and bounds subject 


*Decided, April 18, 1972. Second Appeal 1 (1957) Second Appeal No. 497 of 1955, 
No. 491 of 1965, against the decision of B M. decided by Tarkunde J., on September 17, 
Sapre, Assistant Judge at Sholapur, in Appeal 1957 (Unrep.). 

No. 878 of 1968, reversing the decree passed 2 (1868) First Appeal No. 367 of 1957 
by C. D. Sawant, IInd Joint Civil Judge, Junior (with First Appeal No. 490 of 1957), decided 
Division at Sholapur, in Regu'ar Civil Suit Patel and Shah JJ., on April 8, 1963 
No. 418 of 1962. anes 
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to the previous sanction of the Collector. Once such sanction is granted, the person entitled 
to mesne profits will be entitled to it from the date of the suit under O.XX, r. 12 of the Civil 
Procedure Code, 1908. 


Jaysingrao v. Smt. Premavait Raje, referred to. 
~ 
THE facts are stated in the judgment. 


R. V. Jahagirdar, for the appellant. 
H. D. Gole, for respondents Nos. 1 to 5. 


MALVANKAR J. The dispute in this appeal relates to the land Survey No.168/1 
admeasuring 18 acres assessed at Rs.11-10-0 situate in the village of Degaon in 
North Sholapur Taluka of Sholapur District. The land was originally Shet Sanadi 
Inam granted to the ancestor of the parties for rendering service as Kotwal of the 
village. Admittedly, succession to the land was governed by the rule of primo- 
geniture and it was also impartible. It is also common ground that this was the 
only land belonging to the family of the parties. 

One Vithoba was the propositus. He died long back leaying behind him three 
sons Dagdu, Dhondi and Damu. Dagdu died on March 8, 1961 leaving behind 
him his widow Muktabai, defendant No. 6, and five sons viz. defendants Nos.’ 1 
to 5. Defendant No. 5 died pending the suit. Dhondi is the plaintiff. Damu 
also diced some time back leaving behind him his widow Parvati, dofendant No.8, 
and his son Hanmantu, defendant No. 7. The Watan was abolished under the 
Bombay Inferior Village Watans Abolition Act, 1958, (hereinafter called “the 
Act”), which came into force on January 20, 1959 before Dagdu died on March 
8, 1961. Admittedly, Dagdu was the eldest male member of the eldest branch 
of the family and the land stood in his name. Further, it is not disputed in this 
appeal that till about the year 1954-55 the family of the three brothers was joint 
and Dagdu was the Karta of the family. In 1954-55, there was a partition in the 
family and at that time the only property which could be partitioned being the 
ancestral house, the same was partitioned between the brothers. The land in 
dispute being Watan land was impartible and obviously, therefore, it could not 
be the subject-matter of the partition at that time. However, after the abolition 
of the Watan under the Act, the plaintiff Dhondi filed the suit, out of which this 
appeal arises, for partition and possession of his share in the land alleging that the 
land being the joint family property before and after the abolition of the Watan 
and the same having become partible after the abolition of the Watan, he was 
entitled to 1/8rd share in it. He also alleged in the plaint that though the land 
continued in the name of Dagdu, he held it as a manager of the joint Hindu family 
of the brothers. He, therefore, prayed for a decree for possession of his 1/8rd 
share by equitable partition by metes and bounds and also for mesne profits. 

: The defence was that the land being Watan land and therefore impartible before 
the abolition of the Watan and the same being granted to Dagdu on his paying 
occupancy price, it was the self-acquired property of Dagdu and, therefore, the 
plaintiff was not entitled to any share in it. 

‘ The trial Court held that Watan being abolished, the land became partible and, 
therefore, the plaintiff was entitled to 1/8rd share in it. The learned trial Judge, 
therefore, decreed the suit for possession of the plaintiff's 1/8rd share with mesne 
profits. Defendants Nos. 1 to 4 and 6 then went in appeal to the District Court 
in Civil Appeal No. 878 of 1968. The learned appellate Judge took the view that 
the land, after it was regranted to Dagdu, could not continue to be the joint 
family property and, therefore the plaintiff had no share init. According to him, 
the suit was not therefore maintainable. Hence he allowed the appeal, set aside 
the decree passed by the trial Court and dismissed the suit with costs. Being 
aggrieved by this judgment and deoree, the plaintiff has come to this Court in 
second appeal. 


8 (1968) First Appeal No. 200 cf 1961 by Patel and Wagle JJ., on November 20 
with First Appeal No. 299 of 1961), decided 10968 (Unrep.). 
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The first question that is agitated before me by the learned counsel Mr. Jaha- 
girdar, appearing on behalf of the appellant-plaintiff, is whether the land being 
originally the joint family land, the plaintiff could claim any share in it even after 
the abolition of the Watan under the Act and resumption and regrant of the same 
to Dagdu, his brother. It is not disputed before me that before 1954-55 when 
there was a severance of status amongst the brothers and their ancestral house was 
partitioned between them, the family was a joint family and the land was the joint 
family property, though it was a Watan land, succession to which was governed 
by the rule of primogeniture, and the land was also impartible. Impartible pro- 
perty is joint family property. But two out of the three principal incidents of 
the joint family property cannot be enforced in respect of such property. The 
incidence of partition is intonsistent with the tenure or the property being impar- 
tible and cannot bo, enforced. Similarly, the incidence of joint enjoyment cannot 
be enforced, because the property devolves upon the eldest member of the eldest 
line by reason of the rule of primogeniture by which it devolves. But the property 
still remains to be a joint family property. The right to take property by sur- 
vivorship subject to the incidence that it devolves upon the eldest member of the | 
eldest line is still enforceable. Once the tenure of the property is altered the right 
to claim partition and the right to claim enjoyment would become enforceable 
as if they were in suspense during the time that the property by tenure was imparti- 
ble and devolved by primogeniture. (Vide Sm. Sanja v.4. J.C. Mills Lid.t) It 
is, therefore, clear that the land was the joint family land belonging to the three 
brothers till the abolition of the Watan on January 20, 1959 with this difference 
that till 1954-55 when the severance of status took place between the brothers, 
it was joint family property held by the joint family, and after the severance of 
status the land was held by the three brothers as tenants-in-common. Never- 
theless, it continued to be the joint family land with each of the three brothers 
having 1/8rd share init. On the date of the coming into force of the Act, that 
is to say, on January 20, 1959, the land was a joint family land in which each 
brother had a specified share viz. 1/8rd. 

The question, however, is whether this character of the land changed after the 
Watan was abolished and the land was resumed under s. 4 of the Act and regranted 
to Dagdu on payment of occupancy price under s. 5 of the Act. It is common 
ground that the occupancy price was paid by Dagdu. It is contended on behalf 
of the defendants that because the regrant was to Dagdu on payment of occupancy 
price by him alone, it was his self-acquired property, while the contention of the 
plaintiff is that even after the resumption of the land on abolition of the Watan 
and its regrant in the name of Dagdu, it did not shed its character as joint family 
land held by the three brothers as tenants-in-common. The question, therefore, 
for consideration is whether after the abolition of the Watan, resumption and 
regrant of the land to the Watandar of the Watan take away the character of the 
land as a joint family land and the land becomes the self-acquired property of 
the Watandar-grantee. 

I have already pointed out that on the date of the abolition of the Watan the 
land was joint family land held by the three brothers in specified shares as tenants- 
in-common. Obviously, therefore, Dagdu, the eldest brother, who was in pos- 
session of the land, was holding it not only for himself but also for and on behalf 
of his brother, the present plaintiff, and the branch of his third brother Damu. 
If that is so, the question is whether there is anything in the Act which extinguishes 
the interest of the two brothers which they had as tenants-in-common because the 
land was originally a joint family land, after the land was resumed under s. 4 of 
the Act and was regranted to Dagdu under s. 5 of the Act. Section 4 which pro- 
vides for abolition of infefior village Watans together with incidents thereof reads 
thus :— 

“4, Notwithstanding anything in any usage, custom, settlement, grant, agreement, sanad, 
or in any decree or order of a court or in the existing watan law, with effect on and from the ap- 
pointed date, 


1 [1956] A. L R. Bom. 612. 
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(1) all inferior village watans shall be and are hereby abolished, 

(2) all incidents (including the right to hold office and watan property, the right to levy 
customary fees or perquisites in money or in kind, and the liability to render service) appertaining 
to the said watans shall be and are hereby extinguished, 

(3) subject to the provisions of sections 5, 6 and 9 all watan land shall be and is hereby 
resumed and shall be subject to the payment of land revenue under the provisions of the Code 
and the rules made thereunder as if it were an unalienated land : 

Provided that such resumption shall not affect the validity of any alienation of such Watan 
land made in accordance with the provisions of the existing Watan law or the rights of an alience 
thereof or any person claiming under or through him.” 


It, therefore, says that what is abolished is Wetan and all the incidents appertain- 
ing to such Watan notwithstanding any thing in any usage, custom, settlement, 
grant, agreement, sanad, or in any decree or order of a Court or in the existing 
Watan law. ‘Inferior village watan” is defined under s. 2 (1) (vii) meaning the 
inferior village hereditary office together with the tenure of watan property, if 
any, and the rights, privileges and liabilities attached thereto, while “‘watan pro- 
perty” as defined in s. 2 (1) (xiii) means the moveable or immoveable property 
held, acquired or assigned under the existing law for providing remuneration for 
the performance of the duty appertaining to’ an inferior village hereditary office 
and includes a right under the existing Watan law to levy customary fees or 
perquisites in money or in kind whether at fixed times or otherwise and also includes 
cash payments in addition to the original Watan property made voluntarily by 
the State Government and subject periodically to modification or withdrawal. 
It seems to me, therefore, that what s. 4, sub-ss. (Z) and (2) seek to abolish and ex- 
tinguish is the inferior village hereditary office together with the tenure of Watan 
property held, acquired or assigned under the Watan law for providing remuneration 
for the performance of the duty appertaining to an inferior village hereditary office 
and all the incidents thereto including the right to hold office or to levy customary 
fees or perquisites in money or in kind, and the liability to render service. If does 
not affect the ordinary incidences of the property under personal law. In other 
words, if such property is joint family property or the property held by tenants- 
in-common, its incidences are not extinguished by the abolition of the Watan 
and extinction of its incidents. 


It is, however, argued that sub-s. (3) of s. 4 provides for resumption of the land 
and inasmuch as on resumption the land vests in the Government, it extinguishes 
every interst which any person may claim either as a member of a joint family or 
as a tenant-in-common. In the first place, the Act nowhere provides that the 
land on resumption shall vest in the Government free of any interst in favour of 
any person. It is true that sub-s. (3) of s. 4 says that all Watan land shall be and 
is resumed, but this resumption is subject to the provisions of ss. 5, 6 and 9 of the 
Act. Moreover, proviso to sub-s. (3) also saves the rights of alienees and persons 
claiming through them, provided of course the alienation is made in accordance 
with the existing Watan law. Now, s. 5, with which we are concerned in this 
appeal, provides that a Watan land resumed under s. 4, in cases not falling under 
as.6 and 9, shall be regranted to the Watandar of the Watan to which it appertained 
on payment by or on behalf of the Watandar to the State Government of the oo- 
cupancy price equal to three times the amount of full assessment of such land 
within the prescribed period and in the prescribed manner, in which case the Wa- 
tandar shall be deemed to be an occupant within the meaning of the Bombay 
Land Revenue Code. It is, therefore, obvious that under s. 4 (3) the Watan land 
is to be resumed, subject to the condition that if the Watandar of the Watan pays 
occupancy price within a prescribed period and in a prescribed manner, then he is 
to be the occupant of theland from January 20, 1959, the date on which the Watan 
is abolished. The effect of sub-s. (3) of s. 4 read with s. 5, therefore, is that the 
Watandar who held the land as Watan land subject to the rule of primogeniture 
and impartibility till January 20, 1959, would be holding the land as an occupant 
under ordinary law. All, therefore, that the Act does is that it effects a change 
in the tenure or the character of holding as Watan land, but it does not affect the 
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other incidents of the property according to personal law. In other words, the 
property continues to be the joint family property or the property held by the 
tenants-in-common, as the case may be. This resumption of the Watan land, as 
I have already indicated, is also subject to the provisions of s. 6 of the Act which 
provides for regrant of Watan land to authorised holders. ‘Authorised holder” 
is defined in s. 2 (1) (ii) meaning a person in whom vests the ownership of a Watan. 
land which has been validly alienated permanently by the Watandar whether by 
sale or gift or otherwise, under the existing Watan law. Now, s. 6 says that if any 
Watan land held. by such an authorised holder is resumed under s. 4 of the Act, 
it shall be regranted to the authorised holder on payment of occupancy price men- 
tioned in s. 5 of the Act, and all th® provisions of s. 5 shall apply in relation to 
such regrant. Here again, though a Watan land held by an authorised holder 
is resumed under s. 4 of the Act on abolition of the Watan, the interest which 
became vested in the authorised holder on account of valid and permanent alie- 
nation made by the Watandar continues, inasmuch as s. 6 requires that such a 
land shall be regranted to the authorised holder on payment of oocupancy price 
as provided for by s. 5 of the Act. Section 6 also, therefore, does not effect any 
change in the rights which the authorised holder had on the date of the abolition 
of the Watan and resumption of the land. Coming to s. 9, subject to which also 
Watan is to be resumed under s. 4 (3) of the Act, that section provides for the 
summary eviction of unauthorised holders and regrant of the Watan land to them 
in certain circumstances. This section provides that if the State Government is 
of opinion that in view of the investment made by such an unauthorised holder in 
the development of the land or in the non-agricultural use of the land or otherwise, 
the eviction of such holder from the land will involve undue hardship to him, the 
Government can direct the collector to regrant the land to such a holder also on 
payment of such amount and subject to such terms and conditions as the State 
Government may determine and the Collector shall regrant the land accordingly 
to such holder also. Now, s. 2 (1) (x) defines ‘unauthorised holder”. The expres- 
sion means a person in possession of a Watan land without any right or under 
a lease, mortgage, sale, gift or any other kind of alienation thereof which is null 
and void under the existing Watan law. But even in such a case, s. 9 says that 
if the Government is satisfied, the Collector shall regrant the land to such an un- 
authorised holder also subject to such terms and conditions as the Government 
may determine. But it is material to note here that s. 5 of the Act does not apply 
to such cases, with the result that an unauthorised holder who is in wrongful posses- 
sion of the Watan land would become a lawful holder thereof only from the date 
on which the Government regrants it to him on certain terms and conditions, 
and not from the date of the abolition of the Watan and the resumption of the land, 
unless of course the terms and conditions on which the land is regranted provide 
that the regrant would take effect from that date. The examination, therefore, 
of ss. 4,5,6 and 9 of the Act reveals that even though the Watan is abolished and 
its incidents are extinguished under the Act and the lands are resumed under s. 4 
‘of the Act, the Act maintains the continuity of the interest in the lands of the persons 
before and after the coming into force of the Act, provided of course the holder 
pays occupancy price. What the Act does is only to effect a change in the nature 
of the tenure or in the nature of the holding, in that before the abolition of the 
Watan the land was being held by the Watandar in consideration of rendering 
service and non-payment of assessment, but after the abolition of the Watan and 
its incidents he holds it in consideration of the payment of oocupancy price and 
the land revenue. It does not effect any other change in any other rights of the 
holders in such lands. If this view is correct, then in the instant case even after 
the abolition of the Watan and resumption and regrant of the land to Dagdu, it 
continued to be the joint family land held by the three brothers as tenants-in- 
common in specified shares viz. 1/8rd each, and therefore the plaintiff would be 
entitled to 1/8rd share in it. / 
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In this connection, my attention is drawn to cortain unreported decisions of 
this Court. The first is Tukaram v. Ramrao?. In that case, the lands were Huzur 
Sanadi lands and they had ceased to be so and become Rayatawa lands long before 
the Act came into force. The Huzur Sanadi lands were governed by the Bombay 
Merged Territories Miscellaneous Alienations Abolition Act (Act No. XXII of 
1955). But the lands having become Rayatawa lands long before that Act came 
into force, the learned Judge had no occasion to consider the effect of the provisions 
of that Act. Even then the learned Judge who decided the case has observed thus 
in his judgment : 

“In view of this conclusion, I need not consider in detail the effect of the provisions of the 
Bombay Merged Territories Miscellaneous Alienations Abolition Act (Act No. XXII of 1955) 
on these lands. This Act came into force on the 1st of August 1055 and the effect of this Act 
on these lands, supposing these lands continued to be Huzur Sanadi lands till the 1st of August 
1955, would be that the Inam would stand abolished as from that date. In that case these lands 
would be partible amongst the plaintiff and the defendants, if the original grant consisted of a grant 
of a share in the land revenue. If, on the other hand, the original grant consisted of a grant of 
the lands themselves, then the lands would be parvible between the plaintiff and the defendants, 
provided the permission of a competent authority for the partition of the lands was obtained.” 
Relying on these observations, the learned counsel Mr. Jahagirdar has argued 
that the provisions of the Bombay Merged Territories Miscellaneous Alienations 
Abolition Act, 1955, being similar to the provisions of the Act under our considera- 
tion, the observations made by the learned Judge in the aforesaid case apply to 
the present case also. It seems to me that though the question raised before me 
in this appeal was not raised in that decision under the Bombay Merged Terri- 
tories Miscellaneous Alienations Abolition Act, 1955, still the observations made 
by the learned Judge definitely show that even after the abolition of the Huzur 
Sanadi Inams, the learned Judge was of the opinion that the lands belonging to 
the joint family continued to be the joint family lands and were liable to be par- 
titioned, even though after the abolition of such Watans the lands were resumed 
and regranted under that Act. The observations of the learned Judge, therefore, 
do help the present appellant-plaintiff to some extent on the point under 
consideration. 

The next decision, to which my attention is drawn by the learned counsel, is 
the decision of a Division Bench of this Court in Dattajirao v. Abasaheb? That 
was also a case under the Bombay Merged Territories Miscellaneous Alienations 
Abolition Act, 1955. The suit was for a partition and on the date of the suit the 
family was joint, and this Court has observed thus in the judgment: 


“Presumably as no action has been taken it must necessarily be that the occupancy price 

has been paid and the land has peen granted to the family. Since the family continued to be 
joint and the defendants were in possession on behalf of the family, the benefit must enure to the 
whole family.” . 
These observations also show that in that case though on abolition of the Inam 
the lands were resumed and regranted, the regrant to one of the members of the 
family was taken to be the regrant to the family, inasmuch as the family continued 
to be joint till the date of the suit. In the instant case, before the Watan was 
abolished, as I have already pointed out, there was a severance of status, with the 
result that on the date of the abolition of the Watan, the land which was a joint 
family land before, was held by the brothers as tenants-in-common, and Dagdu 
who was in actual possession was, therefore, holding it for and on behalf of himself 
and the two brothers also. That being so, the grant to Dagdu on payment of 
occupanoy price was also the grant to all the three brothers. It seems to me, 
therefore, that this decision also helps the plaintiff-appellant. 

I am, therefore, of the opinion that the land in dispute, which was held by the 
three brothérs as tenants-in-common and which was in actual possession of Dagdu 
for and on behalf of himself and the two brothers, continues to be such land even 

2 (1937) Second Appeal No. 497 of 1955, 8 (1968) First Appeal No. 867 of 1957 


decided by Tarkunde J., on September 17, with First Appeal No. 490 of 1057), decided 
1957 (Unrep.). y Pateland Shah JJ.,on April 8, 1968 (Unrep.). 
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‘after the Watan was abolished and tho land was resumed and regrauted to Dagdu, 
the eldest brother, and, therefore, though Dagdu himself paid the occupancy price, 
he did so for and on behalf of all the three brothers, and therefore the plaintiff is 
entitled to the 1/8rd share in the land. 


Then the next question that is agitated before me by the learned counsel Mr. 
Gole, appearing on behalf of the respondents-defendants, is that the suit for parti- 
tion of the land by metes and bounds is not maintainable for want of sanction of 
the Collector under sub-s. (3) of s. 5 of the Act. Sub-section (3) of s. 5 says that 
the occupancy of the land regranted under sub-s. (7) shall not be transferable or 
partible by metes and bounds without theprevious sanction of the Collector and 
except on payment of such amount as the State Government may by general or 
special order determine. Relying on this provision, the learned counsel argues 
that inasmuch as the previous sanction is necessary under this provision before 
the land can be partitioned by metes and bounds, in the absence of such permission 
of the Collector which is admittedly not forthcoming in this case, the suit is not 
maintainable. I cannot agree. All that sub-s. (3) of s. 5 says is that the land 
shall not be partible by metes and bounds without the previous sanction of the 
Collector. The section does not say that no sust shall be insttiuted for partition 
of a land by metes and bounds without the previous sanction of the Collector. 
Necessarily, therefore, if a party files a suit for partition of land and the Court 
passes a decree, the actual division of the land by metes and bounds cannot be made, 
unless the party obtains previous sanction of the Collector for such partition by 
metes and bounds. The question of partition by metes and bounds would ob- 
viously arise only in execution proceedings after the decree for partition is passed 
by the Court. If, therefore, after a decree for partition of such land is passed by 
the Court, the Court directs that the plaintiff shall obtain possession of his share 
in the land by metes and bounds, provided he obtains the necessary sanction from 
” the Collector before the land is partitioned by metes and bounds, I do not think 
that there would be any contravention of the provisions of sub-s. (3) of s. 5. The 
‘learned counsel Mr. Gole has, however, argued that ultimately if the Collector 
refuses to give the sanction, the decree passed by the Court would not be execut- 
able. In other words, the Court would not be able to execute the decree for want 
of sanction of the Colleotor and thus the Collector would be in a position to defeat 
the very purpose of the decree by refusing to sanction partition by metes and 
bounds. Icannotagree. In view of the statutory provisions contained in sub-s. (3) 
of s. 5 of the Act, the Court itself would pass a decree subject to these provisions, in 
which case the Court would be granting the relief of partition of such land by metes 
and bounds only subject to the previous sanction of the Collector. If that is so, 
there is no question of the decree being rendered unexecutable or its execution 
being left to the discretion of the Collector. A similar qustion arose in Jaysingrao 
v. Smt. Premavats Rajet in which the Division Bench of this Court which decided 
these appeals has observed thus : 


“It is also not possible to agree with the learned Judge that because the lands are impartible 
without the sanction of the Collector and except on payment of the appropriate amount for the 
same, the plaintiff should be given only a declaration. This Court had an occasion to deal with 
a similar restriction in execution proceedings in Tukaram Zipru v. Baban Dhondu,® which related 
toa similar restriction in Bombay Pargana and Kulkarni Watans (Abolition) Act of 1950. This 
Court observed ‘A decree-holder during execution proceedings can, however, on behalf of the 
Court obtain sanction for sale of the land from the Collector under s. 4 (2) of the Act.’ In the 

. present case, defendant No. 1 who is in possession of the estate is bound to apply for permission 
to the Collector for having the property divided amongst the heirs. If he does not do so, the Court 
is entitled either to authorise the plaintiff to make such an application or appoint a Commissioner 
for effectively complying with law. If for this purpose any amount has to be paid, it would be 
part of the expeuses for administration of the estate and the amount must be paid out of the estate. 
The Court, therefore, is not helpless in the matter of granting relicf to the plaintiff.” 


4 (1968) First, Appeal No. 200 of 1961 1968 (Unrep.). 
(with First Appeal No. 299 of 1961), decided 5 (1965) 67 Bom. L. R. 908. 
by Patel and Wagle JJ., on November 20, à 


1972.] DHONDI VITHOBA 0. MAHADEO DAGDU (4.C.3.)—Malvankar J. 297 


I respectfully agreo with the observations of this Court in the aforesaid decision. 
I, therefore, do not see any substance in this contention. 

Lastly, the learned counsel has argued that at any rate the plaintiff in this 
case would not be entitled to mesne profits from the date of the institution of tbe 
suit in accordance with O.XX, r. 12 (1) (c) of the Civil Procedure Code, but he would 
be entitled to mesne profits only from the date of the sanction of the Collector for 
partition of the land by metes and bounds. In other words, the argument is that 
the possession of defendant No. 1 in this case would become wronyful only from 
the date on which the Collector gives the necessary sanction. I cannot agree. In 
my opinion, if ultimately in such a case the Collector grants the necessary sanction, 
such a sanction would obviously relate back to the date of the institution of the 
suit. Under normal rule, when a decree adjudicates upon the rights between 
the parties, such an adjudication relates to the date of the institution of the suit, 
. and if the Collector gives sanction to partition any such land by metes and bounds, 
impediment in the way of actual division by metes and bounds being removed, the 
adjudication would relate back to the date of the institution of the suit. If, however, 
the Collector refuses to give sanction for any reason, there would be no partition 
by metes and bounds. Nevertheless, the plaintiff would be entitled to receive the 
profits of the land in respect of his share in it. Where a suit is for recovery of posess- 
sion and mesne profits, the Court is empowered under O.XX, r. 12 of the Civil Pro- 
cedure Code to passa decree for possession of the property and mesne profits 
from the date of the institution of the suit until the delivery of possession to the 
decree-holder or the relinquishment of possession by the judgment-debtor or the 
expiration of three years from the date of the deoree, whichever event first occurs. 
In a suit for partition and mesne profits, therefore, if the plaintiff obtains a decree, 
he becomes entitled to the mesne profits under O. XX, r. 12, Civil Procedure Code. 
What s. 5 (3) of the Act provides is that if the partition is to be effected by metes 
and bounds, then only the previous sanction should be obtained from the Collector. 
Once that sanction is granted, the impediment in the way of the plaintiff in ob- 
taining the partition by metes and bounds is removed, with the result that he 
becomes entitled to the mesne profits under O. XX,r.12, Civil Procedure Code. In 
my opinion, therefore, if ultimately the Collector gives sanction to partition this 
land by metes and bounds, the plaintiff would be entitled to mesne profits from 
the date of the institution of the suit as claimed here till the date of the occurrence 
of one of the three events mentioned in O. XX, r. 12 (1) (c), Civil Procedure Code 
whichever event first occurs. I, therefore, do not see any substance in this ar- 
gument either. 

The result, therefore, is that the appeal succeeds and the decree passed by the 
lower appellate Court dismissing the suit is hereby set aside and the following 
decree is passed instead :— 

It is hereby declared that the plaintiff, defendants Nos. 1 to 6 together, and 
defendants Nos. 7 and 8 together, are each entitled to 1/8rd share in the suit land. 

The plaintiff do obtain possession of his 1/8rd share by equitable partition by 
metes and bounds, provided the necessary sanction is obtained from the Collector 
under s. 5 (3) of the Act before the land is actually partitioned by metes and bounds. 
Defendants Nos. 1 to 6 together and defendants Nos. 7 and 8 together each also 
would be entitled to obtain possession of their 1/8rd share in the suit land by equit- 
able partition by metes and bounds on payment of the necessary Court-fee stamp, 
provided they obtain the necessary previous sanction from the Collector under 
B. 5 (3) of the Act. : 

The partition is to be effected by the Collector or by a Gazetted subordinate of 
his appointed by him for the purpose. x 

Enquiry as to futuro mesne profits is directed against the defendants in posses- 
sion under O. XX, r. 12 (1) (c) of the Civil Procédure Code. 

Defendants Nos. 1 to 4 and 6 respondents Nos. 1 to 5 do pay the costs of the suit 
throughout including the costs in this Court to the plaintiff-appellant and bear their 
own. The rest of the defendants-respondents do bear their own costs throughout. 


Appeal allowed. 
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Before Mr. Justice Chandurkar. 


KHEMRAJ RATTANLAL SANCHETTI v. MUNICIPAL COUNCIL, 
‘BULDANA.* 


Maharashtra Municipalities Act (Mah. XL of 1965), Secs. 137, 188, 189-~Maharashira Munici- 
palities (Octroi) Rules, 1968. Rules 12, 13, 15—Whether prosecution for evasion of octroi 
can be launched against person before presenting such person bill demanding octrot. 


It is not necessary that a bill demanding octroi as required under s. 188 of the Maharashtra 
Municipalities Act, 1965, should be presented to a person before he is prosecuted for evasicn 
of octroi under s. 189 of the Act. 


THE facts appear in the judgment. 


C. G. Madkholkar, for the applicants. 

M. L. Vaidya, for opponent No. 1. 

V. V. Naik, Honorary Assistant to the Additional Government Pleader, for 
opponent No. 2. 


CHANDURKAR J. The only point which has been argued in these two cases is 
that a prosecution under 8. 189 of the Maharashtra Municipalities Act, 1965 (here- 
inafter referred to as the Act) cannot be instituted unless a bill as required by s. 188 
of the Act is presented by the Municipal Council. The two applicants in these 
revision applications claim to be partners of a partnership firm. Both of them 
are being prosecuted under s. 189 of the Act on the allegation that on April 12, 1970 
and April 14,1970 they imported 90 quintals of sugar within the municipal limits 
of Buldana without payment of octroi which they were bound to pay. In respect 
of the sugar imported on April 12,1970 the applicants were liable to pay, according 
to the Municipal Council, Rs. 128.12 by way of octroi, and in respect of the sugar 
brought in on April 14, 1970 the octroi payable was Rs.187.50. The complaint 
filed by the Municipal Council states that octroi was imposed under s. 105 (1) (b) 
of the Act. It was also recited in the complaint that both the accused were 
given notice under s. 187 (1) of the Aot and information was called for but the 
acoused had failed to comply with the notices and had wilfully supplied false in- 
formation and they had committed an offence under s. 187 read with s. 299 
of the Act (s. 259 appears to be a mistake). A preliminary objection seems to have 
been taken by the accused in both the cases. The only objection which is material 
for the purposes of these revision applications is that, according to the accused, 
the prosecution was not maintainable inasmuch as no bill of the said tax has been 
tendered to the accused as required by the mandatory provisions of s. 188 of the 
Act before launching the prosecution under s. 189. This objection has been re- 
jected by the trying Magistrate and the revision applications filed by the two accu- 
sed were rejected by the Sessions Judge, Buldana. 


It is contended before me on behalf of the applicants that under s. 187 of the 
Act power is given to an officer authorised by the Chief Officer to require @ person 
bringing into or receiving from beyond the octroi limits of the Council any animal 
or goods on which octroi is payable, to furnish any information with regard to the 
animal or goods which have been brought within the municipal limits without 
paying octroi, and under s. 188 of the Act, a bill demanding the ootroi which such 
person was liable to pay has to be presented to that person. The argument is 
that s. 189 follows s. 188 and the scheme of the Act must, therefore, be so construed 
that a prosecution under s. 189 was not contemplated unless a bill as required by 
s. 188 has been presented. According to the learned counsel, no such bill was 
ever presented and, therefore, the prosecution under s. 189 could not goon. Itis 
not disputed that a bill as required by s.188 was not presented to the two accused 
in respect of the octroi which they were liable to pay. The question which, 


*Decided, September 14, 1972. Criminal Criminal Revision Application No. 118 of 
Revision Application No. 112 of 1972 (with 1972). 
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therefore, falls to be considered is whether the launching of the prosecution under 
8. 189 of the Act is dependent on action being taken against a person who is charged 
with the evasion of ootroi under ss. 187 and 188 of the Act. It is necessary to re- 
produce these three relevant provisions of the Act which are as follows :— 


“187. (1) A person bringing into or receiving from beyond the octroi limits of a Council 
any animal or goods on which octroi is payable shall, when required by an officer authorised in 
this behalf by the Chief Officer and so far as may be necessary for ascertaining the amount of tax 
chargeable, 

(a) permit that officer to inspect, examine, weigh and otherwise deal with such animal 
or goods; 

(6) communicate to that officer any information and exhibit to him any bill, invoice or 
document of a like nature, which he may possess relating to such animal'or goods; and 

(c) make a declaration in writing to that officer regarding the correctness and accuracy 
of the document shown to him. 

(2) If any person bringing into or receiving from beyond the octroi limits of a Council in 
which octroi is leviable, any conveyance or package, refuses on demand of an officer authorised 
by the Chief Officer in this behalf, to permit the officer to inspect the contents of the conveyance 
or package for the purpose of ascertaining whether it contains anything in respect of which octroi 
is payable, the officer may cause the conveyance or package to be taken without unnecessary 
delay before such Executive Magistrate, as the State Government appoints in this behalf by name 
or office, who shall cause the inspection to be made in his presence. 

188. An officer demanding octroi by the authority of the Council shall tender to every per- 
son introducing or receiving anything on which the tax is claimed, a bill specifying the animal or 
goods taxable, the amount claimed, and the rate at which the tax is calculated. . 

189. Where any animal or goods passing into a Municipal area are liable to the payment 
of octroi, any person who, with the intention of defrauding the Council, causes or abets the intro- 
duction of or himself introduces or attempts to introduce within the octroi limits of the Council 
any such animal or goods upon which payment of the octroi due on such introduction has neither 
been made nor tendered, shall, on conviction, be punished with fine which may extend to ten 
times the amount of such octroi or to two hundred rupees, whichever may be greater.” 


It is also necessary to refer to certain relevant rules in the Maharashtra Muni- 
cipalities (Octroi) Rules, 1968, which were admittedly in force on the day on which 
the alleged evasion has taken place. Under r. 12 it is provided that every driver 
of a vehicle or conveyance of any nature whatsoever and every person in charge 
of any pack-animal shall stop his vebicle or conveyance or animal at the Octroi 
Naka to enable the octroi staff to ascertain whether the said vehicle or conveyance 
contains or the animal carries any goods liable to octroi and every other person 
bringing goods within the octroi limits shall likewise stop at the Ootroi Naka to 
enable the octroi staff to ascertain whether the goods in his possession are liable 
to octroi. Under r. 13 importers. drivers or other persons who are wanting to bring 
the goods within the municipal limits are prohibited from leaving the ootroi Naka 
until the goods are inspected and the relevant document is made by the octroi 
staff and ootroi on any of the goods, if leviable, is paid. This rule provides: 


“18. Importers, drivers etc., not to leave Octroi Naka till goods are inspected and octroi dues 
(if any) are paid.—Every importer, driver or other person shall not leave the Octroi Naka until 
inspection of the goods and of the relevant documents is made by the octroi staff and octroi on 
any of the goods, if leviable, is paid. He shall assist the Octroi Officer by giving all the particu- 
lars of the goods and producing relevant documents necessary for proper assessment and coll- 
ection of octroi.” 


Rules 14 and 15 deal with the procedure for the purposes of assessment and re- 
covery of ootroi. Under r. 15 (Z) it is provided that where any goods imported 
within the octroi limits are intended for consumption, use or sale in the municipal 
area, the Ootroi Officer shall, after checking and on being satisfied as to the cor- 
rectness of the description, number, quantity, weight, measure or value of the 
goods as given in the declarations or otherwise by determining those matters as 
provided in these rules, assess the amount of octroi payable, and demand its pay- 
ment, and on such payment being made, the Octroi Officer shall grant a receipt 
for the payment giving date and time of issue to the importer or his representative. 
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Under r. 15 (2) (a) if the person importing within the ootroi limits has no money _ 
with him to pay octroi on demand, he is required to deposit with the Octroi Officer 
any article or part of the goods imported which-in the opinion of the Octroi Officer 
is of sufficient value to satisfy the demand. When the ootroi is later paid, the de- 
positor has to return to the Octroi Officer the receipt with an endorsement that the 
article or the part of the goods deposited has been received by him. Under r. 
15 (2) (b) if the amount of octroi is not paid and the article or the part of goods 
deposited is not redeemed within the specified period, the same shall be deemed to 
be the goods seized for non-payment of octroi under s. 141 and dealt with accord- 
ingly. From these rules it is clear that in a case where the goods in respect of which 
octroi is payable are to be brought within the limits of the Municipal Council, the 
goods cannot be taken beyond the Octroi Naka till they are inspected and octroi 
dues are paid. If this is the requirement of the law, then it wil] not be permissible 
to bring within municipal limits any goods or articles in respect of which octroi 
is payaLle without paying the necessary ootroi and tbere is a prohibition under 
r. 18 upon the person bringing the goods from leaving the Ootroi Naka till the oct- 
roi is paid. When goods are said to be brought in by evading this liability to pay 
octroi, evasion of octroi takes place. Such an evasion must obviously result 
in putting the Municipal Council to loss and it is in respect of this evasion whioh 
takes place the moment goods or articles are brought in without payment of oot- 
roi that penalty is provided under s. 189 if it is found that the goods are introduced 
within municipal limits with the intention of defrauding the Municipal Counoil. 


Consequent on such an evasion, launching of the prosecution under s. 189 of 
the Act does not prevent the Municipal Council from assessing the octroi which was 
payable by the evader. It is in order to facilitate the assessment of levy of octroi 
after the goods have already been brought within the municipal limits that the 
power to take necessary steps is given in s. 187 of the Act. Under s. 187 a person 
who has brought within the limits of the Municipal Council goods without paying 
octroi can be required to permit an officer authorised by the Chief Officer to inspect, 
examine, weigh and otherwise deal with such animal or goods, or the person can 
be required to furnish any information and exhibit to him any bill, invoice, or docu- 
ment of a like nature, which he may possess relating to feck animal or goods, and 
to make a declaration in writing to that officer regarding the correctness and ao- 
curacy of the document shown to him. The machinery provided by s. 187 is, 
therefore, intended to determine what was the octroi which was payable but which 
has been evaded. After the officer referred to in s. 187 has determined the octroi 

. payable, then under s. 188 he has to tender to every person introducing or receiv- 
ing anything on whioh the tax is claimed, a bill specifying the animal or goods 
taxable, the amount claimed, and the rate at which the tax is calculated. It is 
true that both the provisions in ss 188 and 189 come into operation after the eva- 
sion of the octroi, but while s. 189 is a penal provision providing for penalty for 
evasion of octroi, s. 188 is a provision intended to secure the payment of the octroi 
which has been evaded. They operate independently, and there is no substance 
in the contention that before a person is prosecuted under s. 189 for evasion of oot- 
roi, a bill must be presented to him demanding octroi as required by s. 188. 


In my view, the preliminary objection raised by the applicants in both the cases 
was rightly rejected. Both the revision applications are, therefore, rejected. 


Applications rejected, 
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Before Mr. Justice Padhye and Mr. Justice Hajarnavis. 


PUNJARAM MEHTA KIRAD v. KHANDELWAL FERRO ALLOYS LTD.* 
Maharashtra Land Revenue Code (61 of 1966), Sec. 48~Whether delegation as con- 
templated by s. 48(3) necessary for purposes of fixing compensation in respect of land 
from which minerals are to be extracted! 
For the purposes of fixing the compensation under s. 48(4) of the Maharashtra 
Land Revenue Code, 1966, in respect of the rights in the land, surface of which 
is to be oceupied or disturbed for the purposes of extracting minerals from that 
land, any delegation as contemplated by s. 48(3) of the Act is not necessary. There- 
fore any notice to the persons having rights in such land is not necessary. 


Tur facts appear in the judgment. 


T. L. Junankar, for the petitioner. 

M. N. Phadke and V. G. Palshikar, for respondent No. 1. 

C. S. Dharmadhikari, Additional Government Pleader, for respondents 
Nos. 3 and 4. : 


Papaya J. The petitioner challenges the order dated March 30, 1971 pass- 
ed by the Sub-Divisional Officer, with powers of the Collector and the order 
dated July 31, 1971 passed by the Commissioner, Nagpur Division, in an ap- 
peal which was treated as a revision by the Commissioner. The petitioner 
claims to be the owner of Khasras 1 and 5 of mouza Mahadulla, tahsil Ram- 
tek, district Nagpur on the death of the original owner Mahipat son of Madhao 
Mahajan and his widow Sarjabai. The State Government granted a mining 
lease in favour of respondent No. 1 in respect of this piece of land and the 
Collector by his letter dated March 24, 1969 asked the Sub-Divisional Officer, 
Ramtek to fix the compensation under s. 48(4) of the Maharashtra Land Re- 
venue Code, 1966 and to arrange to tender the amount to the land owner. 
The Sub-Divisional Officer by his order dated March 30, 1971 determined the 
compensation at the rate of Rs. 1,000 per acre and fixed the price accordingly 
on consideration of the material before him. 

Before the revision application was decided by the Commissioner, the Col- 
lector had granted a working permission to respondent No. 1 by his order 
dated May 13, 1971, but this permission was set aside by the Commissioner by 
his order dated August 18, 1971 on the ground that there was no order of dele- 
gation in favour of respondent No. 1 and no notices were given to the aggrieved 
persons. The orders of the Qub-Divisional Officer dated March 30, 1971 and 
of the Commission dated July 31, 1971 have been challenged by the petitioner 
by this writ petition. 

During the pendency of this writ petition, the Collector again granted work- 
ing permission to respondent No. 1 on October 27, 1971 and this again was 
challenged before the Commissioner and the Commissioner by his order dated 
January 14, 1972 cancelled the working permission granted by the order dated 
October 27, 1971. Against this order of the Commissioner, respondent No. 1 
has filed an appeal to the State Government which is said to be 
pending before the State Government. In this petition, we are not 
in fact concerned with the grant of the working permission and 
the appeal therefrom. The matter regarding the working permission 
is pending before the State Government who is the competent authority to 
decide the appeal and we are not called upon by this petition to decide that 
matter which is pending before the State Government. Nothing that may be 
said in this judgment will prejudice the appeal which is pending before the 
State Government. 


“Decided, April 26, 1972. Special Civil Application No. 1494 of 1971. 
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The challenge to the orders dated March 30, 1971 of the Sub-Divisional Officer 
and July 31, 1971 of the Commissioner is on the ground that before the com- 
pensation could be fixed there must be a delegation of power by the State 
Government in favour of the assignee and such a delegation cannot be made 
unless notice is given to the person concerned, namely, the land owner, whose 
rights are affected. In fact, there has been no delegation made at all in the 
case and, therefore, the Sub-Divisional Officer has no authority or power to 
fix the compensation in the present case and the order passed by the Sub-Divi- 
sional Officer is, therefore, non est. 


A preliminary objection was raised on behalf of respondent No. 1 that the 
writ petition should not be entertained as there was an alternative and ade- 
quate remedy of appeal to the State Government challenging the order of the 
Commissioner and since this step has not been taken by the petitioner, the 
writ petition is liable to be thrown out on this ground alone. The learned 
counsel for respondent No. 1 relies upon the provisions of s. 248 of the Maha- 
rashtra Land Revenue Code which provides for the appeal to the State Gov- 
ernment. Section 248 makes the order passed by a Commissioner in an ap- 
peal against an order of the officer subordinate to him appealable to the State 
Government, but s. 252 of the Code specifically prohibits an appeal from an 
order rejecting an application for revision. In matters of revision, the only 
exception is to be found in s. 249(2), that where an order passed in revision 
varies or reverses any order, it shall be appealable as if it was an order pass- 
ed by the revisional authority in appeal. In view of the provisions of 
8. 249(2) and s. 252(b) of the Code no appeal could lie to the State Govern- 
ment against the order of the Commissioner dated July 31, 1971. It is, how- 
ever, contended on behalf of respondent No. 1 that the petitioner had initially 
filed the appeal before the Commissioner challenging the order of the Sub- 
Divisional Officer dated March 30, 1971 and the conversion of that appeal into 
revision by the Commissioner will not deprive the petitioner of his right of 
appeal to the State Government. We are not able to accept this contention. 
It ig the ultimate order that has to be looked to and the order dated July 31, 
‘1971 is passed in a proceeding which was treated as a revision proceeding by 
the Commissioner. We do not, therefore, think that the petitioner could have 
availed himself of the remedy of appeal to the State Government as contend- 
ed on behalf of respondent No. 1. 


+ Considering the merits of the petition, the petitioner relies upon the .provi- 
sions of s. 48 of the Maharashtra Land Revenue Code, and more particularly 
of sub-s. (3) thereof. Section 48(/) defines the rights of the State Govern- 
ment to all minerals at whatever place found, whether on surface or under- 
ground, including all derelict or working mines and quarries, old' dumps, pits, 
- fields, bandhas, nallas, creeks, river-beds and such other places and it declares 
that the rights to all these are expressly reserved and shall vest in the State 
Government. It also provides that the State Government shall have all powers 
_ necessary for the proper enjoyment of such rights. It is also further provid- 
ed under sub-s. (7) that nothing in this Code shall be deemed to affect any 
subsisting rights of any person in respect of such mines or minerals in his 
land. Sub-section (2) then gives further rights which are ancillary to the 
rights to the minerals and it provides that the right to all mines and quarries 
includes the right of access to land for the purpose of mining and quarrying 
and the right to occupy such other land as may be necessary for purposes sub- 
sidiary thereto including the erection of offices, workmen’s dwellings and machi- 
nery, the stacking of minerals and deposit of refuse, the construction of roads, 
railways, or tram-line and any other purposes which the State Government may 
. declare to be subsidiary to mining and quarrying. These are the rights which 
are declared by statute to be the rights of the Government under s, 48(J7) and 
(2) of the Code. The State Government has not only the right to all the 
minerals at whatever place found, but the right to all the mines and quarries 
which includes also the right of access to land for the purpose of mining and quar- 
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rying and also the right to oceupy such other land as may be necessary for pur- 
poses subsidiary thereto as has been stated in sub-s. (2) of s. 48. These rights can 
be exercised by the State Government itself or these rights can be assigned 
by the State Government to any other person. Whenever such rights over 
any minerals, mines or quarries are assigned to any person and if for the 
proper enjoyment of such right, it is necessary that all or any of the powers 
specified in sub-ss. (7) and (2) should be exercised, then the Collector is 
authorised to delegate such powers to the person to whom the right has been 
assigned and while making this delegation the Collector has to serve notices 
on all persons having rights in the land affected, hear them and consider 
their objections. pal 


The learned counsel for the petitioner contends that the rights given to 
the State Government under sub-s. (2) of s. 48 covers also the right to dis- 
turb the area wherein minerals are found and for mining and quarrying that 
area. It is urged on behalf of the petitioner that unless the Collector delegates 
the powers to the person to whom the rights have been assigned, which are 
specified in sub-ss. (J) and (2), the assignee does not get any right what- 
soever and such delegation cannot be made by the Collector except upon a 
notice to the person having rights in the land affected and without hearing 
and considering their objections, if any. Sub-section (2) of s. 48 in our view 
relates to those other lands besides. the land containing the minerals over 
which a right of access to the land under minerals for the purposes of mining 
and quarrying is necessary and also relates to such other land not being the 
land to be mined or quarried, the occupation of which may become necessary 
for the purposes subsidiary to the mining and quarrying operations such as 
erection of offices, workmen’s dwellings and machinery, roads, railways, trams 
ete. These rights which are conferred on the Government under sub-s. (2) 
of s. 48 are rights over the lands other than the land in which the mining 
and quarrying has to be done. It is these powers over other lands that are 
required to be delegated by the Collector under sub-s. (3) of s. 48 for which 
purpose the proviso to sub-s. (3) has to be complied with. 


We then come to sub-s. (4) of s. 48 which provides for fixation of compen- 
sation with respect to the land of which the surface is to be disturbed for the 
purposes of mining or quarrying. It provides that if, in the exercise of the 
right herein referred to over any land the rights of any persons are infringed 
by the occupation or disturbance of the surface of such land, the State Gov- 
ernment or its assignee shall pay to such persons compensation for such in- 
fringement and the amount of such compensation shall, in the absence of agree- 
ments, be determined by the Collector or if his award is not accepted, by the 
civil Court in accordance with the provisions of the Land Acquisition Act. 
This refers not only to the lands which contain the minerals and require 
mining and quarrying operations and which are required to be occupied or 
disturbed, but also to the lands which are required for the purposes subsi- 
diary to the above operations. In either case the State Government or its 
assignee has to pay compensation to the person concerned for such infringe- 
ment while exercising the rights under s. 48(/) and (2). Before, however, 
‘the assignee of the State Government can enter or occupy the surface of tho 
land from which minerals are to be extracted, one of the two conditions given 
in sub-s. (5) of s. 48 of the Code has to be fulfilled. Under sub-s. (5) the 
assignee of the State Government can enter or oceupy the surface of any land 
from which minerals are to be extracted only on getting prior sanction of the 
‘Collector or a compensation being determined and tendered to the person 
whose rights are infringed. If compensation is determined and tendered, then 
the assignee can straightaway enter or occupy the surface of the lend even 
without the previous sanction of the Collector. No question of any delegation 
‘of powers in such cases arises. The delegation of powers arises only in a case 
where as in sub-s. (2) lands of any other persons besides the lands where 
there are minerals, are affected for the proper enjoyment of the rights which 


804 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


are assigned by the State Government in favour of the assignee. So far as 
the State Government is concerned, even those powers are vested in the State 
Government and those affected persons have only a right of compensation with- 
out there being any obstruction to the State Government to use such other 
lands necessary fon the purposes of mining and quarrying. 


So far as the assignee is concerned, this latter right or power of the State to 
enter on other lands has to be delegated by the Collector by an order in writing 
in favour of the assignee and before making such delegation a notice has to be 
duly served on all those persons whose rights in those lands stand affected, they 
are heard and their objections considered. But this delegation of power is only 
for the purposes of exercising the powers which are necessary to be exercised 
for the purposes subsidiary to mining and quarrying. This has nothing to do 
with the fixation of compensation for the land which is occupied or disturbed 
by the assignee in exercise of the right over any land. 


Here, we are not concerned with the infringement of rights of any third 
persons whose rights in the land are affected for the proper enjoyment of the 
rights to the minerals. Here the petitioner claims to be the owner of the land 
where the mining and quarrying operations are to be carried on. So far as 
this land is concerned, the delegation of the powers for the proper enjoyment 
of that right does not come in, as gach delegation of powers relates only to 
lands other than the lands from which the minerals are to be extracted. 
Sub-section (4) of s. 48 only places an obligation on the State Government and 
its assignee to pay compensation for the infringement of the rights of the owners 
of the land by the occupation or disturbance of the surface of such land and 
this compensation. can be fixed up by agreement between the parties and in its 
absence, to be determined by the Collector. If the delegation so far as the 
other land is concerned is not made by the Collector, then the assignee may not 
have powers to occupy or disturb such land. That does not, however, apply 
to the lands containing the minerals themselves. In fact so far as the land 
from which the minerals are to be extracted is concerned, sub-s. (6) of s. 48 
makes it quite clear that even without the payment of compensation provided 
previous sanction of the Collector is obtained under sub-s. (5), the assignee can 
enter and occupy that land and the Collector is empowered to recover the com- 
pensation from the assignee as if it were an arrear of land revenue. This 
would show that the fixation of the compensation or the payment thereof hag 
nothing to do with the delegation of the powers as contemplated by sub-s. (3) 
of s. 48. Such a delegation need not precede the fixation of any compensation 
whatsoever so far as the land from which the minerals are to be extracted. If 
the contention on behalf of the petitioner were to be accepted, then sub-s. (5) 
of s. 48 will have no meaning and unless there is a delegation of powers even 
in respect of the land from which the minerals are to be extracted, the assignee 
would not be able to enter or occupy the surface of that land even on the pay- 
ment of compensation or even with the previous sanction of the Collector. We 
must give effect to all the provisions of the Code and reading these provisions 
together we find that for entering the land where the minerals are situated, the 
only condition that is required to be fulfilled is either determination of the 
compensation and tender thereof to the persons whose rights are infringed or 
a previous sanction of the Collector. We do not, therefore, think on the read- 
ing of these provisions together that for the purposes of fixing the compensa- 
tion itself in respect of the rights in the land, surface of which is to be oceu- 
pied or disturbed for the purposes of extracting minerals from that land ary 
delegation as contemplated by sub-s. (3) of s. 48 of the Code is necessary. If 
no such delegation is necessary, then no question of any notice to the persons 
having rights in such land, such as the petitioner is, is necessary. Whether, 
therefore, there is any delegation or not, the fixation of the compensation by 
the Sub-Divisional Officer, with powers of the Collector, of the land said to be 
belonging to the petitioner from which minerals are to be extracted, cannot 
be said to be without jurisdiction. If the owner of the land is aggrieved by 
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the fixation of the amount of compensation, then he has his remedy to ap- 
proach the civil Court which will determine the proper compensation in accord- 
ance with the provisions of the Land Acquisition Act. We are unable to agree ` 
with the learned counsel for the petitioner that the delegation of powers, as 
contended; is a pre-condition to the determination of the compensation for the 
land of the petitioner, the land from which the minerals themselves are to be. 
extracted. 

We are, therefore, of the opinion that the view taken by the Commissioner, 
Nagpur Division, Nagpur by his order dated July 31, 1971 cannot be said to 
be incorrect. We also do not see how the order of the Sub-Divisional Officcr , 
can be said to be without jurisdiction. We are not here concerned with the 
other matter regarding the working permission which is already pending be- 
fore the State Government. We do not see any reason to interfere with the’ 
orders passed by the Sub-Divisional Officer dated March 30, 1971 and by the 
Commissioner dated July 31, 1971. The petition accordingly fails and is dis- 
missed with costs. 

Petstion dismissed. 





[ NAGPUR BENCH ] 


Before Mr. Justice Chandurkar. 


MANOHAR NARAYAN JOSHI v. RAMU MHATANG PATEL.* 
Representation of the People Act (XLIII of 1951), Secs. 83, 86, 81—Conduct of Election 
Rules, 1961. Rule 944, Form 25—Civil Procedure Code (Act V of 1908), O. XIX 
r. 3—Affidavit filed under proviso to s. 83(1) of Act XLIII of 1951 whether rendered 
defective for failure to disclose source of information regarding corrupt practices. 


An affidavit required to be filed by the proviso to s. 83(1) of the Representation 
of the People Act, 1951, is not rendered defective because it does not disclose the 
source of information on the basis of which the averments regarding corrupt prac- 
tices are made in the petition. 

Virendra Kumar Saklecha v. Jagjiwan,! Murarka Radhey Shyam v. Roop Singh? 
Satish Kumar v. Election Tribunal and Brij Mohan v. Z. A. Ahmad,‘ referred to. 


A. M. Gorday, for the petitioner. 

K. H. Deshpande, for respondent No. 1. 
R. G. Deshpande, for respondent No. 2. 
G. D. Patil, for respondent No. 38. 


CHANDURKAR J. In this election petition, issues Nos. 1(a) and 1(b) have 
been argued by the parties as preliminary issues. These issues are: 


1. (a) Is the affidavit filed by the petitioner defective! 
(b) If yes, is the petition liable to be dismissed ? 

The facts, which are not required to be stated in detail, in this case are that 
respondent No. 1, Ramu son of Mhatang Patel, was elected from the Melghat 
(S.T.) Assembly Constituency No. 110 at the General Elections to the State 
Legislative Assembly held on March 5, 1972. The petitioner, who claims to 
be an elector in the said Constituency, has filed this election petition challeng- 
ing the election of respondent No. 1 on the ground that respondent No. 1 was 
guilty of corrupt practices under s. 123(4) of the Representation of the 
People Act, 1951 (hereinafter referred to as the Act). This election peti- 
tion is filed under s. 80 of the Act. Section 83 of the Act deals with the 
contents of an election petition, and under the proviso to sub-s. (J ) of s. 83, 
where the petitioner alleges any corrupt practice, the petition is also re- 

*Decided, August 31, 1972. Election 2 [1984]A. I R.S. C, 1545. 

Petition No. 3 of 1972. 8 [1963]A. I. R. Raj. 157. 

1 (1972) 1 SCC 826. 4 [1964] A. L R. All. 528. 
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quired to be accompanied by an affidavit in the prescribed form in support 
of the allegation of such corrupt practice and the particulars thereof. The 
form of the affidavit is prescribed under rule 94A of the Conduct of Election 
Rules, 1961 (hereinafter referred to as the Rules). This rule provides that 
the affidavit referred to in the proviso to sub-s. (J) of s. 83 shall. be sworn 
_before a Magistrate of the first class or a notary or a commissioner of oaths 
and shall be in Form 25. Form 25 requires statements to be made by the 
deponent showing which parts of the statements in the petition are true to` 
the personal knowledge of the deponent and which parts of the statements 
regarding the particulars of corrupt practices are true to his information. 
The petitioner in this petition has filed an affidavit along with the petition 
in which he has stated that the statements made in paras. 4, 6 and 7 of the 
accompanying petition about the commission of corrupt practices were true 
to his personal knowledge, while those made in paras. 8 to 11 about the same 
were true to the information received by him and believed to be true. One 
of the contentions raised by respondent No. 1 in his written statement filed 
in reply to the allegations made in the election petition is that the affidavit 
filed by the petitioner is defective and, therefore, the petition should be re- 
jected without making any inquiry into the allegations with regard to cor- 
rupt practices. Im view of this contention, the issues which are now being 
tried as preliminary issues were taken up at the arguments of the parties 
on these issues. 

The learned counsel appearing for respondent No. 1 contends that the 
affidavit filed by the petitioner is defective because it was necessary for the 
petitioner to state the source of information and the grounds of belief on the 
basis of which the averments with regard to the corrupt practices are made 
in the petition and were believed by the petitioner to be true. It is not dis- 
puted that the affidavit which is filed is in full compliance with the require- 
ments ôf Form 25 prescribed under the Rules; but what is contended is that 
though the form does not require the source of information and the grounds 
of belief to be disclosed in the affidavit, the petitioner was duty bound to dis- 
close these in view of the provisions of O. XIX, r. 3 of the Code of Civil 
Procedure. Order XIX, r. 3(1) provides that affidavits shall be confined to 
such facts as the deponent is able of his own knowledge to prove, except on 
interlocutory applications, on which statements of his belief may be admitted, 
provided that the grounds thereof are stated. This contention is based on the 
decision of the Supreme Court in Virendra Kumar Saklecha v. Jagjiwan' on 
which respondent No, 1 has placed heavy reliance, and according to the learn- 
ed counsel for respondent No. 1, the observations made by the Supreme Court 
in para. 14 of the judgment in that case must be read to mean that in all 
cases even though the form prescribed by the Central Government under the 
Rules does not require the source of information to be disclosed, ‘the provi- 
sions of O. XIX, r. 3 of the Code of Civil Procedure require the disclosure 
of such information, and where such information is not disclosed, there can- 
not be said to have been any compliance with the provisions of s. 83-of the 
Act. Since the contention is founded on the decision in Saklecha’s case, it is 
necessary to refer to the facts of that case. 

In an election petition the High Court of Madhya Pradesh had held Sak- 
lecha guilty of corrupt practice under s. 123(4) of the Act with reference to 
certain speeches made by him. .He was also held guilty of corrupt practice 
under s. 123(3) and s. 123(2) of the Act. In appeal before the Supreme 
Court, it appears that one of the contentions raised was that the affidavit filed 
by the election petitioner before the High Court did not disclose the source 
of information in respect of the speeches alleged to have been made by the 
successful candidate. While noticing this contention the Supreme Court re- 
ferred to rules 7 and 9 framed by the Madhya Pradesh High Court in respect 
of election petitions. Rule 9 of the Madhya Pradesh High Court Rules stated 


1 (1972)1S CC 826. 
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that the rules of the High Court shall apply in so far as they are not incon- 
sistent with the Representation of the People Act, 1951, or other rules, if any, 
made thereunder or of the Code of Civil Procedure in respect of all matters 
including inter alia affidavits. Rule 7 of the Madhya Pradesh High Court 
Rules stated that every affidavit should clearly express how much is a state- 
ment and declaration from knowledge and how much is a statement made on 
information or belief and must also state the source or grounds of informa- 
tion or belief with sufficient particularity. The Supreme Court took the view 
that the High Court rules gave effect to the provisions of O. XIX of the 
Code of Civil Procedure, and though Form 25 of the Conduct of Election 
Rules required the deponent to state which statements were true to knowledge 
and there was no specific mention of the source of information in the form, the 
form of the affidavit and the High Court Rules were not inconsistent. In other 
words, the Supreme Court held that the requirement of rule 7 of the High Court 
Rules under which it was necessary to disclose the source of information was 
not inconsistent with Form 25. Then the Supreme Court discussed the im- 
portance of setting out the source of information in affidavits and after re- 
ferring to some of the decisions of the Supreme Court, it was observed that 
in A. K. K. Nambiar v. Union? it was held that the importance of verifica- 
tion was to test the genuineness and authenticity of allegations and also to 
make the deponent responsible for allegations. Thus far there is no doubt that 
the Supreme Court was dealing expressly with the requirements of rules 7 
and 9 of the Madhya Pradesh High Court Rules. The learned counsel, how- 
ever, relies on the observations in para. 14, from which he wants to spell out 
the proposition that in every case though the sources of information are not 
required to be disclosed by Form 25, they must be so disclosed as reqnired 
by the provisions of O. XIX of the Code of Civil Procedure. In para. 14 
of the judgment, the Supreme Court was dealing with the contention that non- 
disclosure of sources of information in the affidavit was a fatal defect and 
that the petition should not have been entertained. In para. 14 the Supreme 
Court observed (p. 881): 


“Counsel on behalf of the appellant contended that non-disclosure of the sources 
of information in the affidavit was a fatal defect and the petition should not have been 
entertained. It is not necessary to express any opinion on that contention in view 
of the fact that the matter was heard for several months in the High Court and 
thereafter the appeal was heard by this Court. The grounds or sources of information 
are to be set out in an affidavit in an election petition. Counsel on behalf of the 
respondent submitted that the decisions of this Court were not on election petitions, 
The rulings of this Court are consistent. The grounds or sources of information are 
to be set out in the affidavit whether the Code applies or not. Section 83 of the Act 
states that an election petition shall be verified in the manner laid down in the Code. 
The verification is as to information received. The affidavit is to be modelled on the 
provisions contained in Order 19 of the Code. Therefore, the grounds or sources of 
information are required to be stated.” 


Now, it is no doubt true that in the concluding part of this paragraph the 
Supreme Court has observed that the affidavit is to be modelled on the pro- 
visions contained in O. XIX of the Qode and, therefore, the grounds or sources 
of information are required to be stated. But on a careful reading of this 
judgment it appears to me that these observations must be read in the con- 
text of the earlier observations in paras. 11 and 12 of the judgment. In the 
case before the Supreme Court the rules made by the Madhya Pradesh High 
Court positively required the statement about the source or grounds of in- 
formation or belief when the affidavit in support of an election petition was 
to be filed. It was because of the positive rules made by the Madhya Pradesh 
High Court that it was fqund that an additional requirement in addition to 
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the contents of the form prescribed was to be satisfied by the deponent before 
the affidavit could be said to be proper. 

Admittedly, there are no such rules prescribed by the Bombay High Court. 
The subject of filing the affidavit along with an election petition is not cover- 
ed, by any of the rules which are made by this Court for purposes of dealing 
with election petitions under the Act. The only additional requirement. is 
contained in rule 5 and that rule provides that every election petition shall, 
in addition to the contents required by the Act, contain information as to the 
date of election of the returned candidate or if there be more than 
one returned candidate at the election and the dates of their eleg- 
tion are different, the later of the two dates and shall also show that the 
election petition is within time as prescribed in s. 81 of the Act. Under the 
Act the Legislature had left it to the Central Government under s. 169 to 
make rules for carrying out the purposes of the Act. So far as the procedure 
before the High Court regarding the trial of election petitions was concerned, 
‘under s. 87 of the Act every election petition is required to be tried, as nearly 
as may be in accordance with the procedure applicable under the Code of Civil 
Procedure, 1908, to the trial of suits; but this is made subject to the provi- 
sions of the Act and the Rules made thereunder. If the Central Government 
which was the rule-making authority had intended that the deponent must. dis- 
close the source of information as required by the Code of Civil Procedure, 
then nothing prevented it from making an express provision to that effect in 
Form 25. The absence of any requirement to disclose the source of informa- 
tion in Form 25 clearly indicates that if the affidavit was made in the pre- 
scribed form without disclosing the saqurce of information, the proviso to 
s. 83(/) must be treated as complied with 

It may be pointed out that the affidavit which is required to be filed along 
with the election petition is not intended to be used as evidence as is contem- 
plated by O. XIX, r. 3 of the Code of Civil Procedure. It provides that where 
an affidavit is made in support of an interlocutory application, the affidavit 
containing a statement of his belief may be admitted provided the grounds for 
that belief are stated. The purpose appears to me to be obvious that on inter- 
locutory applications certain matters are required to be decided on the basis 
of statements which are made in the affidavits because evidence is not recorded 
for deciding interlocutory matters normally: The purpose of being required 
.to file an affidavit in support of an election petition is, however, entirely dif- 
ferent. The main purpose for requiring an affidavit to be filed in the cas: of 
an allegation of a corrupt practice being made is to prevent wild allegations 
of corrupt practices being made against the successful candidate, so that some 
restraint is exercised on the person making those allegations, because the de- 
ponent is liable to be prosecuted in case those allegations are found to be 
false. .Thus, the affidavit filed in support of an election petition is not in- 
tended to be treated as evidence of the facts stated in the affidavit itself þe- 
cause ultimately the election petition is decided on the evidence recorded by 
the High Court. Thus, it appears to me that in view of the fact that no 
mention is made in the form prescribed by the Central Government and that 
the purpose which the affidavit is intended to serve when it is required to he 
filed along with an election petition, the failure to disclose the sourced of in- 
formation does not render the affidavit in any way defective. 

There is another reason why I am inclined to take this view. Section 86 of 
the Act provides that the High Court shall dismiss an election petition which 
does not comply with the provisions of s. 81 or s. 82 or s. 117 of the Act. The 
affidavit is required to be filed by the proviso to sub-s. (J) of s. 83, because that 
is the only provision which expressly refers to an affidavit in support of the 
allegations of corrupt practices. If it was intended that an affidavit which 
does not disclose the sources of information should be treatcd as no affidavit 
at all, with the result that the election petition itself is rendered incompetent, 
that would have been a defect for which the Legislature would have provided 
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for dismissal of the election petition. The failure to comply with s. 83 does 
not entail any consequence in the nature of dismissal, or for the matter of 
that, the consequences are not set out anywhere in the Act at all. Mr. Desh- 
pande, however, contends that the requirement of the affidavit in order to 
make the petition a valid one is essentially a requirement of s. 81 itself and, 
therefore, the failure to file a proper affidavit must be treated as a defect in 
the presentation of the petition, and s. 86 will in such a case be attracted. 
Section 81 is marginally headed as ‘‘Presentation of petitions.’’ It provides 
for the presentation of an election petition to the High Court and the period 
of limitation is stated, and the grounds on which the election may be challenged 
are also stated. The contents of the petition are, however, separately dealt 
with independently in s. 83, and it is a part of the provisions regarding the 
contents of the petition that the proviso regarding affidavit is included and 
that is restricted only to the averments regarding corrupt practices. Whe- 
ther a petition complies with s. 83 or not cannot be decided with reference 
to s. 81 at all. Thus, the Legislature clearly intended that even if there is a 
defect in complying with any of the provisions of s. 83, the petition was not liable 
to be rejected. Thus, apart from the fact that there is no defect in the affidavit 
since it complies with Form 25, though it is not necessary to decide the second 
contention raised by Mr. Deshpande, namely, that the petition is liable to be 
rejected, if necessary, the finding is that the petition is not liable to be rejected. 


The view which I am taking is supported by certain observations in the 
very case on which Mr. Deshpande relied, namely, Saklecha’s case. In that 
ease, the Supreme Court observed in para. 15 (p. 831): 

“The non-disclosure of grounds or sources of information in an election petition 
which is to be filed within forty-five days from the date of election of the returned 
candidate, will have to be scrutinised from two points of view. The non-disclosure 
of the grounds will indicate that the election petitioner did not come forward with 
the sources of information at the first opportunity. The real importance of setting out 
the sources of information at the time of the presentation of the petition is to give 
the other side notice of the contemporaneous evidence on which the election petition 
is based. That will give an opportunity to the other side to test the genuineness and 
veracity of the sources of information. The other point of view is that the election 
petitioner will not be able to make any departure from the sources or grounds, if 
there is any embellishment of the case it will be discovered.” 


Now, when the Supreme Court observed that the non-disclosure of the grounds 
indicated that the petitioner did not come forward with the sources of infor- 
mation at the first opportunity, it appears to me that it was implied in those 
observations that the sources of information could be disclosed later. 


I may usefully refer to a decision of the Supreme Court in which it was 
held that failure to disclose the sources of information and the grounds of 
belief in the verification clause or the affidavit is not a fatal defect. That 
view was taken by the Supreme Court in Murarka Radhey Shyam v. Roop 
Singh}. One of the defects in the verification of the election petition which 
was pointed out to the Election Tribunal was that though the verification 
stated that the averments made in some of the paragraphs in the petition were 
true to the personal knowledge of the petitioner and the averments made in 
some other paragraphs were verified to be true on the basis of advice and in- 
formation received by the petitioner from legal and other sources, the petitioner 
had not stated in sò many words that the advice and information received was 
believed by him to be true. The Election Tribunal took the view that the defect 
in verification was a matter which came within cl. (e) of sub-s. (7) of s. 83 
and the defect could be removed in accordance with the principles of the Code 
of Civil Procedure, 1908. Originally, the provision which permitted dismissal 
of an election petition for non-compliance with certain provisions was s. 90(3) 
which provided that the Tribunal shall dismiss an election petition which does 
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not comply with the provisions of s. 81, s. 82 or s. 117 notwithstanding that it has 
not been dismissed by the Election Commission under s. 85. Section 81 dealt 
with presentation of petitions; s. 82 dealt with parties to the petition; and s. 117 
dealt with deposit of security. The contents of the petition were dealt with 
in s. 83. Clause (c) of sub-s. (7) of s. 83 provided that an election petition 
shall be signed by the petitioner and verified in the manner laid down in the 
Code of Civil Procedure, 1908, for the verification of pleadings. The Election 
Tribunal in that case had held that the defect did not attract sub-s. (3) of 
s. 90 inasmuch as that sub-section does not refer to non-compliance with the 
provisions of s. 83 as a ground for dismissing an election petition. The Sup- 
reme Court, referring to this view of the Tribunal, observed in para. 8: ‘‘We 
agree with the view expressed by the Election Tribunal’. The Supreme Court 
then pointed out that originally sub-s. (4) of s. 90 referred to three sections, 
namely, ss. 81, 83 and 117, and it provided that notwithstanding anything 
contained in s. 85 the Tribunal might dismiss an election petition which did not 
comply with the provisions of s. 81, s. 83 or s. 117. Section 90 was then 
amended by Act 27 of 1956. As amended sub-s. (3) provided that the Tri- 
bunal shall dismiss an election petition which does not comply with the pro- 
visions of s. 81, s. 82 or s. 117 notwithstanding that it has not been disinissed 
by the Election Commission under s. 85. Having regard to the fact that s. 88 
- was omitted from the provision which enabled dismissal of the election petition, 
the Supreme Court observed (p. 1549): 


“...It seems clear to us that reading the relevant sections in Part VI of the Act, 
it is impossible to accept the contention that a defect in verification which is to be 
made in the manner laid down in the Code of Civil Procedure, 1908 for the verifica- 
tion of pleadings as required by cl. (c) of sub-s. (1) of S. 83 is fatal to the maintain- 
ability of the petition. 


In the same case, another argument which was advanced was that an election 
petition under s. 81 must comply with the provisions of s. 88, and unless it 
complied with those provisions it wag not an election petition under s. 81. 
This argument was also rejected. 


It is really not necessary to refer in detail to some, decisions. which are cited 
on: behalf of the petitioner. I might, however, refer to two decisions. The 
first one is the decision of a Division Bench of the Rajasthan High Court in 
(188) v. Election Tribunal in which the Division Bench observed 
(p. 1 


..The Legislature also considered it proper that the Central Government should 
Bs the form of affidavit so that the petitioner may be able to present affidavit in 
that form. This does not, however, mean that if an affidavit substantially complies 
with the form prescribed, it must be thrown out simply because it does not tally with 
the prescribed form in materia] particulars.” 


In that case, though certain paragraphs of the election petition were stated 
to be true and correct to the personal knowledge of the petitioner, with regard 
to para. 5 he has stated that 


“the contents of para. No. 5 and its sub-paras. (a) to (f) are verified as true partly 
on the basis of my personal knowledge and partly on the basis of the information 
gathered from my workers.” 


The argument was that this part of the affidavit was not in order and that 
the election petitioner should have stated clearly which facts were true to his 
personal knowledge and which he believed to be true on the basis of the in- 
formation gathered from other persons. The election petitioner was permit- 
ted ‘to file another affidavit and the High Court declined to interfere with the 
discrétion exercised by the Election Tribunal in permitting the filing of ano- 
ther affidavit in the prescribed form according to law. 


4 [1963] A. I. R. Raj. 157. 
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The Allahabad High Court has gone a little further and has held that even 
though an affidavit does not accompany the election petition, the affidavit could 
be allowed to be filed later on by the Election Tribunal to whom the election 
petition was sent for trial. In Brij Mohan v. Z. A. Ahmad’ the Division 
Bench held that it was not mandatory that the affidavit required by the pro- 
viso to s. 83(7) should accompany the election petition when the petition was 
presented before the Election Commission, and that it was open to the Elec- 
‘tion Tribunal to receive the affidavit when the petition had been transferred 
to it for trial, and hence the election petition could not be dismissed on the 
ground that’ the affidavit as required by s. 83(/) proviso did not accompany 
the petition but was filed later before the petition came on for trial. The 
Allahabad High Court also considered the absence of mention of s. 83 in 
s. 90 which was the section parallel to s. 86. 


In the view which I have taken, issue No. 1(a) is answered in the negative. 
So far as issue No. 1(b) is concerned, the finding is: ‘‘Does not arise. If 
necessary, No.” The trial of the petition will now proceed further. 


Answers accordingly. 


‘ 


[NAGPUR BENCH] 


Before Mr. Justice Chandurkar and Mr. Justice Dharmadhikari 
MADHUKAR TRIMBAKRAO GHISAD v. MALTI MADHUKAR GHISAD.® 
Hindu Marriage Act (25 of 1964), Secs. 24,28, 21—Indian Divorce Act (IV of 1869), Secs. 55,41 


— Whether order passed under 3. 24 cf Hindu Marriage Act can be challenged in revision under 
8.115 of Civil Procedure Code (Act V of 1908). 


An order passed under s. 24 of the Hindu Marriage Act, 1955. granting maintenance and 
expense of proceedings is appealable under s. 28 of that Act. Such an order cannot be 
challenged in revision under s. 115 of the Civil Procedure Code, 1908. 

Prithvirajsinhji v. Shivprabhakumari,) disapproved. 
Sakharam v. Paroati,2 approved. 

Kutumba Rao v. Sesharatnamamha,® Sarla Devi v. Balwan Singh, Rukhs.anibat v. Kis- 
hanlal,® Sunder Singh v. Smt. Manna Sunder Singh,® Harilal v. Lilavati,” Pratima v. Kamol 
Kumar? and Snehalata v. Jagadish Dansana,® agreed with. 

Gangadhar Rakhamaji v. Manjula}° Ramasami Pillai v. Deputy Ccllector ¢f Madura,*+ 
Vidyacharan v. Khubchand!? and Hindustan Ideal Insur. Co. v. Life Insur. Corpn.,38 
referred to. 


THe facts are stated in the judgment, 


K. H. Deshpande, for the applicant. 
V. Y. Pradhan, for the opponents. 


CHANDURKAR J. The question which is referred to the Division Bench by 
Gatne J. is whether an order made under s. 24 of the Hindu Marriage Act, 
1955, is appealable or can only be challenged in revision. The applicant in 
this revision application is the original plaintiff who has filed a petition in -the 
Court of the Second Civil Judge, Senior Division, Nagpur, under s. 12(J)(b) 


5 [1964] A. L R. All. 528. 5 [1950] A. I. R. M. P. 187. 


*Decided, July 25, path Civil Revision G [1962] A. I. R. Punj. 127. 
Application No. 168 of 197 7 [1961] A. I. R. Guj. 202 
1 (1959) 62 Bom. L. R. 47, 8. c. [1960] 8 (1968) 88 C. W. N. En 
A. I. R. Bom. 815. 9 [1964]A. I. R. Ori. 
. 2 (1962) Civil Revision Application No. 10 (1958) 61 Bom. L. R “449, s. c. [1960] 


317 of 1960, decided by Abhyankar J., on 
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ote 107 

3 [1967] A. L R. A. P. 3823, F. 2. 
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and (c) of the Hindu Marriage Act, 1955, hereinafter referred to as the Act, 
asking inter alta for a declaration of nullity of his marriage with opponent 
No. 1. In the proceedings before the trial Court opponent No. 1, who is the 
wife of the petitioner, filed an application for grant of interim maintenance 
under s. 24 of the Act and claimed Rs. 200 on account of monthly allowance, 
Rs. 2,000 on account of Court expenses and Rs. 400 on account of costs of 
defence, because, according to her, at the relevant time she was residing at 
Ahmednagar. This claim was contested by the petitioner-husband, but after 
hearing the parties the trial Court directed the petitioner to pay Rs. 100 per 
month to opponent No. 1 from the date of the application for her maintenance 
and Rs. 300 were directed to be paid in order to enable her to meet her Court 
expenses, 

The petitioner-husband was aggrieved by this order and he, therefore, filed 
a revision application under s. 115 of the Code of Civil Procedure in this 
Court. When the matter came before Gatne J. for hearing he found that there 
was a conflict of views in two decisions of this Court on the question whether 
an order under s. 24 of the Act was appealable or whether it could be chal 
lenged by a revision application. In Prithvirajsinhj, v. Shivprabhakumari' 
Gokhale J. had taken the view that an order under s. 24 of the Act was not 
an appealable order and the same could be challenged only by a revision appli- 
cation. A contrary view was taken by Abhyankar J. in Sakharam v. Parvat? 
in which he held that an order under s. 24 was an appealable order. Gatne 
J. found that the view taken by Abhyankar J. found support in the decision 
of the Allahabad High Court in Sarla Dewi v. Balwan Singh) and another 
decision of Full Bench of the Andhra Pradesh High Court in Kutumba Rao 
v. Sesharaitnamamba* In view of the conflict in the two decisions of this 
Court this reference was made to a Division Bench. 


We have heard Shri K.H. Deshpande, who appears on behalf of the peti- 
tioner-husband, and according to him, on a proper construction of s. 28 of the 
Act that section cannot be said to have provided for a right of appeal itself, 
but that.the right of appeal must be governed by the provisions of s. 96 of 
the Code of Civil Procedure. It is contended that only orders which are in 
the nature of decrees as defined in s. 2(2) of the Code of Civil Procedure 
could become the subject-matter of appeal and an order for interim main- 
tenance made under s. 24 of the Act had no finality, and therefore, it did not 
partake of the nature of a decree, and therefore, could not be challenged by 
way of an appeal and the only remedy, according to him, open to a person 
who is aggrieved by an order under s. 24 of the Act was to challenge it by a 
revision application under s. 115 of the Code of Civil Procedure. On the 
other hand, it is contended by Shri Pradhan appearing for the opponents that 
the only manner in which an order under s. 24 of the Act can be challenged 
is by filing an appeal because s. 28 of the Act gives a right of appeal though 
the forum and the procedure governing this right of appeal is to be decided 
with reference to the law which may be in force for the time being like the 
Bombay Civil Courts Act and the Code of Civil Procedure. In order to de- 
cide these contentions it is necessary to refer to certain provisions of the Act. 


The several provisions of the Hindu Marriage Act, 1955, show that under 
‘this Act new rights and remedies have been created which were hitherto un- 
known to Hindu Law. Section 9 provides for a decree for restitution of con- 
jugal rights. Section 10 provides for a decree for judicial separation on the 
grounds specified in that section. These two sections in terms make reference 
to decrees which may be passed. Section 12 also makes a reference to a 
decree of nullity. Section 13 makes a reference to a decree of divorce. Apart 
from the decrees which are contemplated by the above-mentioned provisions 


1 (1959) 62 Bom. L. R. 47, 8. ©. [1960] August 28, 1962 (Unrep.) ; [1965] Mh. L- J. 
A. L R. Bom. 815 Note 107. 


2 (1962) Civil Revision Application No. 8 [1969] A. L R. All. 601. 
817 of 1960, decided by Abhyankar J., on 4 [1967] A. L R. A. P. 828, F, B. 
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of the Act there are certain provisions of the Act which empower the Court 
to pass certain orders as distinguished from decrees. Under s. 24 the Court 
is empowered to make an order directing the respondent to pay to the peti- 
tioner the expenses of the proceedings and to make monthly payments during 
the pendency of the proceedings having regard to the petitioner’s own income 
and the income of the respondent. Section 25 gives power to the Court to 
make an order either at the time of passing any decree or at any time subse 
quent thereto requiring the respondent to pay to the applicant while the ap. 
plicant remains unmarried some amount for her maintenance and support for 
a term not exceeding the life of the applicant having regard to the respondent’s 
own income and other property, if any, and the income and other property 
of the applicant and the conduct of the parties. Under s. 26 the Court has 
jurisdiction to pass interim orders from time to time in the matter of cus- 
tody, maintenance and education of minor children. Under this section the 
Court has the power to make a provision in the decree with respect to certain 
property which may belong jointly both to husband. and wife. Two other pro. 
visions which must be noticed are those contained in ss. 21 and 28 of the Act. 
Section 21 which provides that the proceedings under the Act shall be regulat- 
ed, as far as may be, by the Code of Civil Procedure, 1908, is as follows: 


*91, Subject to the other provisions contained in this Act and to such rules as the High 
Court may make in this behalf, all proceedings under this Act shall be regulated, as far as may be 
by the Code of Civil Procedare, 1908.” 


Then there is s. 28 which is as follows: 


“28. Enforcement of, and appeal from, decrees and urders.— Ali decrees and orders made ty 
the Court in any proceeding under this Act shall be enforced in like manner ag the decrees and 
orders of the Court made in the exercise of its original civil jurisdiction are enforced, and may 
be appealed from under any law for the time being in force : ‘ 


Provided that there shall be no appeal on the subject of costs only.” 


It is the different construction which is placed on these provisions in the two 
decisions referred to above that has necessitated this reference. 

While construing the words ‘‘under any law for the time being in force” 
Gokhale J. in Prithvirajsinhji v. Shivprabhakumari (cit. supra) has taken the 
view that the question whether an appeal lies from an order passed by the 
Court under the Act must be determined by the provisions of the Code of Civil 
Procedure and that the Legislature having already provided in s. 21 that the 
Code of Civil Procedure was to govern all proceedings under the Act by re- 
ferring to ‘‘any law for the time being in force’’ what the Legislature intended 
was that the appealability of the decrees and orders should be determined by 
the provisions of the Code of Civil Procedure and that s. 28 of the Act does 
not provide for an appeal against every order made by the Court in the pro- 
ceedings under the Act, but appeal lies only against such orders as can fall 
within the definition of decrees under s. 2(2) of the Code of Civil Procedure, 
or with regard to which an appeal is provided under the Code. He also held 
that the order passed by a Court granting interim maintenance under s. 24 of 
the Act will have to be distinguished from an order granting permanent ali- 
mony and maintenance which the Court can pass under s. 25 and that such 
an order cannot amount to a decree as defined in s. 2(2) of the Code of Civil 
Procedure, and therefore, would not be appealable as a decree. Abhyankar J. 
has not, however, given any reasons when he gave his decision in Sakharam’s 
ease (cit. supra) and the only observations which are relevant in that order 
are as follows: 

“The order is passed by the trial Court under section 24 of the Hindu Marriage Act. Under 
section 28 of that Act all decrees and orders of the Court made in exercise of original civil juris- 
diction may be appealed from under any law for the time being in force. This is an order direct- 
ing payment of interim majntenance under section 24 of the Hindu Marriage Act and is ove of 
the orders referred to in section 28. In my opinion, therefore, this order could be challenged by 
an appeal to the same forum to which appeals normally lie from the decisions of the Court which 
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passed this order. Instead of filing an appeal the applicant has filed a revision petition to this 
Court. Obviously, no revision is tenable against an order from which an appeal lies.” 


We do not, therefore, have the advantage of any reasoning in the judgment of 
Abhyankar J. 

‘We have heard the counsel for the parties at considerable length and, on a 
proper construction of the provisions of s. 28 of the Act, we are inclined to 
take the view that the right of appeal against a decree or an order made in a 
proceeding under the Act is given by the provisions of s, 28 itself. The first 
part of s. 28 relates to the enforcement of decrees and orders made by the 
Court in a proceeding under the Act. It provides that decrees and orders 
made by the Court in a proceeding under the Act are to be enforced in the 
same manner as the deerees and orders made by that Court in the exercise 
of its original civil jurisdiction are enforced. The second part of s, 28 which 
reads as ‘‘and may be appealed from under any law for the time being in 
force’’ is the clause which has to be construed. There is some divergence of 
judicial opinion with regard to the construction of this clause. This clause 
has been construed by some High Courts to mean that this clause itself gives 
a right of appeal while the forum for the appeal, the nature of the appellate 
jurisdiction and the powers of the appellate Court are to be determined with 
reference to the relevant law, while some High Courts have taken the view 
that s. 28 does not independently give any right of appeal, but the right of 
appeal in respect of an order under the Act must be found in some other law 
which is in foree for the time being and the Code of Civil Procedure is one 
such law which provides for a right of appeal.. Omitting the words which deal 
with the enforcement of orders and decrees, the section along with the proviso 
would read as follows: S 


“All decrees and orders made by the Court in any proceeding under this Act.... may be ap- 
pealed from under any law for the time being in force : i 
Provided that there shall be no appeal on the subject of costs only.” 


Now, one thing which is clear is that the proviso provides that no appeal shall 
lie only on the subject of costs. 

It must be noticed that s. 28 does not deal with decrees alone. Section 28 
also refers to orders and as already pointed out the provisions of ss. 24, 25 
and 26 contemplate that a Court in a given case has power to pass orders 
under those provisions. It is difficult to see how the provisions of s. 2(2) of 
the Code of Civil Procedure which define a ‘decree’ cquld be imported in s. 28 
of the Act so as to equate the orders passed under the Act with the decrees 
contemplated by Civil Procedure Code. The Civil Procedure Code does not 
contain any provision relating to a right of appeal under any other law. In 
our view a right of appeal against decrees and orders passed under this Act 
is given by the provisions of s. 28 itself. There has to be some law to which 
one can look for the purpose of deciding the forum where an appeal can be 
filed. The Code of Civil Procedure does not provide for forum though it may 
provide for the procedure to be adopted while deciding the appeal. Section 
21 of the Act, in our view, does not really become material while construing 
the provisions of s. 28. Section 21 no doubt provides that subject to the other 
provisions contained in the Act and to such rules as the High Court may make 
all proceedings under the Act are to be regulated, as far as may be, by the 
Code of Civil Procedure, 1908. When s. 21 refers to the proceedings being 
regulated by the Code of Civil Procedure, there must be first a proceeding 
which can be regulated by the Code of Civil Procedure. The different provi- 
sions of the Act provide for the manner in which the proceedings are to be 
initiated and it is only after the proceedings are initiated that the provisions 
of s. 21 will fasten themselves on those proceedings. The provision in s. 21 
which regulates the proceeding under the Act is not material for deciding the 
question whether s. 28 itself gives a right of appeal or not. It also appears to 
us that the Legislature having given a right of appeal in s. 28 it also provided 
in the latter ‘part of that section for the procedure for filing the appeal and 
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the forum for the appeal as also the jurisdiction and power of the Court in 
dealing with the, appeal filed, by enacting the latter part of s. 28 using the 
words ‘‘under any law for the time being in force.’ The forum for the appeals 
would be governed by the Bombay Civil Courts Act and if that law had to be 
brought into picture it could only be done by making a general provision that 
the appeal would be under any law for the time being in force and the pro- 
cedure would also then be governed by the Code of Civil Procedure. We 
may at this stage make a reference to a decision of the Division Bench of 
this Court reported in Gangadhar Rakhamaji v. Manjula. In Gangadhar’s 
ease the Division Bench held that where in a petition under the Hindu Mar- 
riage Act a decree is passed by the Court of the Civil Judge, Senior Divi- 
sion, of Ahmednagar, which Court was notified by the State Government as 
having jurisdiction in respect of matters dealt with in the Act, the appeal lay 
to the District Court of Ahmednagar and not to the High Court. While de- 
ciding that case the Division Bench observed that s. 28 of the Hindu Marriage 
Act leaves the forum of appeal to be determined under the law for the time 
being in force which, in that case, was the Bombay Civil Courts Act and that 
the forum of appeal from the order or decree of the Court of the Civil Judge, 
Senior Division, under the Bombay Civil Courts Act was the Court of the 
District Judge of the District, and therefore, the appeal against the decision 
of the Civil Judge, Senior Division, lay to the Court of the District Judge. 
When this case was cited before the learned Judge who decided Prithviraj- 
sinhji’s case it was observed that the decision was not of any assistance to 
the counsel for the opponent in that case who had raised a preliminary objec- 
tion regarding the maintainability of the revision application. That decision, 
in our view, lays down that the ‘law for the time being in force’ referred to in 
s. 28 determines the forum for the appeal. Since s. 28 is a self-contained pro- 
vision regarding the right of appeal, the forum for and the procedure appli- 
cable to such an appeal, we are not inclined to agree with the observations 
made in Prithvirajsinhjz’s case that having already made a reference in s. 21 
of the Act to the Code of Civil Procedure, accepting the argument of the op- 
ponent’s counsel in that case, would mean that the Legislature again emphasis- 
ed in s. 28 that the procedure governing the appeal would be that under tho 
Code of Civil Procedure which the Legislature did not, intend to do. Where 
a right of appeal is given by one law, but the other matters regarding the 
forum and the procedure or the nature and the extent-of the powers of the 
Court are to be determined with reference to the relevant law for the time 
being in force, the appeal does not cease to be one under the latter law be- 
cause the appeal is still governed by that law. 

‘We may usefully refer to a decision of the Madras High Court where the 
Court took the view that an appeal, the procedure with respect to which is 
governed by the Code of Civil Procedure may rightly be spoken of as an 
appeal under the Code. In Ramasamt Pillai v. Deputy Collector of Madura‘ 
it was observed (p. 55): 


‘*, There seems to be no good reason for saying that an appeal under the Civil Procedure 
Code means only an appeal the right to prefer which is conferred by the Code itself. On the 
other hand it would not be straining the language of the article too much to hold that an appeal, 
... from its incez tion to its disposal, is governed by the Civil Procedure Code, may rightly be 
spoken of as an appeal under the Code, ... That also tends to show that what is meant by the 
legislature is appeals, the hearing and disposal of which is governed by the rules of procedure laid 
down in the Civil Procedure Code.” 


We may also refer to a decision of the Supreme Court in Vidyacharan v. 
Khubchand' in which the Supreme Court was concerned with the construc- 
tion of the phrase ‘‘under,the Code of Civil Procedure” used in art. 156 of 
the Indian Limitation Act, 1908, in relation to appeals and Ayyangar J. re- 
ferred with approval to the decisions of the various High Courts in which a 


5 (1958) 61 Bom. L. R. 442, s. ©. [1960] 6 (1919) I. L. R. 43 Mad. 51. 
A. L R. Bom. 42. 7. [1964] A.J. R. S. C. 1099. 
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view was taken that in order to attract the provisions of that article it was 
sufficient if the Code of Civil Procedure regulated the procedure for filing. an 
appeal and the powers of Courts dealing with the appeal. In a separate 
judgment Subba Rao J. (as he then was) dealing with the meaning of the 
clause ‘‘appeal under the Code of Civil Procedure’ referred with approval 
to the following observations of the Calcutta High Court in Aga Mahomed 
Hamadani v. Cohen’: í 

“...The Limitation Act, Sch, II, Art. 156, when it spesks of the Civil Procedure Code is, on 
the face of it, speaking of a Code which relates to procedure, and does not ordinarily deal with 
substantive rights: and the natural meaning of an appeal under the Civil Procedure Code ap- 
pears to us to be an appeal governed by the Code of Civil Procedure so far as procedure is con- 
cerned.” 


Thus Subba Rao J. concluded that the expression ‘‘appeal under the, Code 
of Civil Progedure’’ in art. 156 of the Limitation Act means an appeal gov- 
erned by the Code of Civil Procedure so far as procedure is concerned. Ii, 
thus appears to us that when s. 28 refers to ‘‘all decrees and orders may be 
appealed from under any law for the time being in force’’, it was not con- 
templated by the Legislature that the right of appeal must be found in some 
other law like the Code of Civil Procedure, but what was contemplated was 
that the right of appeal was given by the Act itself though the other matters 
in respect of those appeals were regulated by such other laws as may be in 
force and as may be relevant. In other words, it meant that the right of 
appeal conferred by s. 28 had to be enforced in accordance with the law re- 
gulating procedure, forum and other allied matters in accordance with the re- 
levant laws. We also cannot forget that the Hindu Marriage Act, 1955, is a 
self-contained enactment and the different provisions thereof confer certain 
new rights and prescribe certain remedies for the enforcement of those rights. 
Normally, therefore, a remedy by way of an appeal against orders passed un- 
der the Act would be provided in the Act itself and the Legislature would not 
allow uncertainty to prevail in the matter of a right of appeal against de- 
crees or orders passed under the Act. 


We may also usefully refer to the provision of the proviso to s. 28. The 
proviso provides that/no appeal shall lie on the subject of costs only. It is 
now well settled that a proviso deals with a topic which would, but for the 
proviso, have fallen into the main provisions of the section. The proviso to 
s. 28 also indicates that the Legislature intended to: carve out certain, orders 
in respect of which no right of appeal was given. If the effect of the pro- 
viso is that no right of appeal was to be given in respect of the subject of 
costs, then construing the proviso and the main section together it must be 
held that if the proviso was not there a right of appeal could be exercised even 
in respect of an order with regard to costs. This could only be done if the 
substantive provision in s. 28 itself gave a right of appeal. Where there is 
some ambiguity about the meaning of the words of the main provision, it is 
permissible to look to the proviso to ascertain its meaning. In Hindustan 
Ideal Insur. Co. v. Infe Insur. Corpn 3 the Supreme Court observed (p. 1087): 

“There is no doubt that where the main provisio? is clear its effect cannot be cut down by 
the proviso. But where it is not clear the proviso, which cannot be presumed to be a surplusage, 
can properly be looked into to ascertain the meaning and scope of the main provision.” 


In enacting the proviso to s. 28 the intention of the Legislature was that ‘an 
order with regard to costs was not to be the subject-matter of an appeal. 
The proviso also, therefore, indicates to us that s. 28 gives a substantive right 
‘of appeal in respect of decrees or orders passed under the Act. 

The phraseology which is adopted by the Legislature by-making a provision 
that ‘‘all decrees and orders...may be appealed from under any law for the 
time being in force’’ is analogous to the provisions of s. 55 of the Indian 


8 (1886) L L. R. 18. Cal. 221, 224, 9 [1963]A. I. R, S. C. 1088, win. al 
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Divorce Act, 1869, and the marginal heading of s. 55 is also the same as that 
of s. 28 of the Act. Section 55 of the Indian Divorce Act reads as follows: 


“55. Enforcement of anà appeals from orders ard decrees.—All decrees and orders made by 
the Court in any suit or proceeding under this Act shall be enforced and may be appealed from, 
iu the like manner as the decrees and orders of the Court made in the exercise of its original civil 
jurisdiction are enforced and may be appealed from, under the laws, rules and crdere for the time 
being in force : 

Provided-that there shall be no appeal from a decree of a District Judge for dissolution of 
Marriage or of nullity of marriage, nor from the order of the High Court confirming or refusing 
to confirm such decree : 

Provided also that there shall be no appeal on the subject of costs only.” 


We are really not concerned with the first proviso, but it is clear that the 
provisions of the main s. 55 of the Indian Divorce Act and the second proviso 
are almost similarly worded. ‘We are referring to the provisions of s. 55 of 
the Divorce Act, because it appears to us that the judicial construction placed 
on similar phrascology must be presumed to be known to the Legislature when 
s. 28 of the Act was being enacted. Section 55 of the Divorce Act was con- 
strued by the Lahore High Court in Millicans v. Millicans.° Construing that 
section the learned Judge of the Lahore High Court observed (p. 862): 

“,..The language of S. 55, Divorce Act, appears to me to provide expressly for an appeal 
from all orders passed by the District Judge. The words ‘in the like manner as the decree and 
order of the Court made in the exercise of its civil jurisdiction are enforced and appealed from 
under the laws, rules and orders fcr the time being in force’ in S. 55, which is one of the sections 
dealing with ‘procedure’ must, I think, be held to apply only to the procedure to be followed 
and the Court to which appeals lie ” 


There also the learned Judge was dealing with the question whether an order 
passed under s. 41 of the Divorce Act about maintenance was appealable or 
not. Thus the phrase ‘‘may be appealed from’’ had received judicial con- 
struction to mean that such a provision itself creates a right of appeal. Now, 
merely because the words ‘‘under any law for the time being in force” are 
used it does not mean that the right of appeal must itself be granted by some 
other law. We do not, therefore, agree with the view taken in Prithviraj- 
sinhji’s case that an appeal does not lie against an order passed under s. 24 
of the Hindu Marriage Act, 1955. 


The view which we have taken is supported by the decisions of the several 
High Courts such as Andhra Pradesh, Allahabad, Madhya Pradesh, Punjab, 
Calcutta and Rajasthan. In Kutumba Rao v. Sesharatnamamba a Full Bench 
of the Andhra Pradesh High Court held that the expression ‘‘may be appeal- 
ed from under any law for the time being in force” in s. 28 cannot be con- 
strued to mean that the right of appeal against decrees and orders under the 
Act depended upon the right to be found in any other law for the time being 
in force and that this reference was in relation to the act of instituting an 
appeal and not in relation to a right of appeal and that an order under s. 24 
of the Act was appealable under s. 28. In Sarla Devi v. Balwan Singh a 
Division Bench of the Allahabad High Court held that the words used ‘‘and 
may be appealed from’’ in s. 28 of the Act clearly give a person aggrieved 
the right to file an appeal and that the section makes every decree or order 
passed under the provisions of the Act appealable as of right, but the appeal 
would be regulated and governed by that particular local civil Act which rules 
jn the State in which the appeal arises. In Rukhmanibat v. Kishamlal!! a 
learned single Judge of the Madhya Pradesh High Court held that a right of 
‘appeal is granted under s. 28 of the Act and an appeal against an order dis- 
missing application under s. 24 by the District Judge lies under s. 28. In’ 
Sunder Singh v. Smt. Manna Sunder Singh” the Punjab High Court has held 
that an order awarding maintenance pendente lite and expenses of proceeding on 


10 [1987] A. I. R. Lah. 862. 12 [1962] A. I. R. Punj. 127. 
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a wife’s application under s. 24 of the Hindu Marriage Act is appealable 
under s. 28 of the Act. A similar view has also been taken in HarWad v. Isla- 
vats,3 Praiima v. Kamal Kumar and Snehalata v. Jagadish Dansana.' 

On a consideration of the provisions of s. 28 and the several authorities 
referred to above, we are, therefore, of the view that an order passed under 
s. 24 of the Act granting maintenance and expenses of proceedings would be 
appealable under s. 28 of the Act. The reference is answered accordingly. 
The matter may now be put up before an appropriate Bench. We make no 
order as to costs of this reference. i 
Answer accordingly. 


[NAGPUR BENCH] 


Before Mr. Justice Masodkar. 
M/S. SANJAY COTTON COMPANY 


v. 
M/S. OMPRAKASH SHEOPRAKASH.* 


Civil Procedure Code (Act V cf 1908), Sec. 115—Applicability of 8. 115—Right of cross-examina- 
tion rendered iRusory by lower Court—Whsther High Court can interfere under s. 115. 


If a party complaining before the High Court can successfully show that in the conduct 
of the proceedings pending in the lower Court a matter has been concluded with material 
irregularity or involving illegality, the proceedings can be properly brought before the High 
Court under the provisions of s. 115 of the Civil Procedure Code, 1908. 

Baldevdas v. Filmisian Distributors,| Chaube Jagdish Pd. v. Ganga Prasad,’ Keshardso 
v. Radhakishen,? Satyanarayan v. Mallikarjun,4 Joy Chand Lal Babu v. Kamalaksha 
Chaudhury,’ Lachmi Narain Marwari v. Balmakund Marwari? Umed Mal vw. Chand Mal,’ 
ard Lala dima Ram v. Lala Beni Prasad,’ referred to. 

If in a given case it is shown that the right of cross-examination has been made illusory 
by either a misconception of fact or of law. it would be not only an error of jurisdiction 
but a material irregularity in the procedure which will call for interference under s. 116 
of the Code. 


P. @. Palshikar, for the applicant. 
B. N. Mohta and L. Mohta, for opponent No. 1. 
L. K. Khamborkar, for opponent No. 2. 


MasopKar J. This revision is filed by the original defendant No. 1 in a 
suit filed by one M/s. Omprakash Sheoprakash, now pending in the Court of 
Civil Judge, Senior Division, Akola. It appears that the said plaintiff is seek- 
ing recovery of an amount of Rs. 13,489.82 on the allegation that the plaintiff 
had dealings with defendant No. 1 and another defendant No. 2 and the 
_ amount due is recoverable. He pleads an agreement that defendant No. 1 was 

to clear off the liability of defendant No. 2 and inter se between the parties, ° 
defendant No. 1 was to recover the amount from defendant No. 2 and pay 
the plaintiff. Thus, it appears that between. defendants also some agreement 
is pleaded by the plaintiff. The facts are not very material for the purpose 
of decision of this revision. 

After the written statement was put in, in which defendant No. 1 appears 
to have challenged the claim of the plaintiff on all counts, including the genu- 


18 jeer A. I. R. Guj. 202. Da, A. L R. S. C. 18%. 
14 (1968) 68 C. W. N. 316. 5 (1949) L. R. 6 I. A. 181, s. c. 51 Bom. 
15 {[1964] A. L R. Or. 122. L. R. 964. 
*Decided, August 25, 1972. Civil Revision 6 Se L. R. 51 I. A. 821, s. c. 26 Bom. 
Application No. 272 of 1972. L. R. 1129. 
1 i ee ee Coast. R. 68 I. A. 271, s. c. 28 Bom. 
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ineness of the transaction, some documents were filed on behalf of the plaintiff. 
. Those documents include some ten vouchers. It appears that these documents 
were produced on February 16, 1972 and thereafter the case was fixed some- 
times in July for evidence. One Kaluram was produced by plaintiff as wit- 
ness No. 1. : 

It is not in dispute before me and I take it from the learned counsel appear- 
ing for both the parties, that while this Kaluram was beng cross-examined, 
the counsel appearing for defendant No. 1 the present applicant, wanted to 
ask certain questions relating to these vouchers. At that stage, the learned 
Judge pointed out to the counsel that the documents were not exhibited and, 
therefore, he should not ask questions. Upon this it appears that the learn- 
ed counsel stated on the list of documents that he had no objection for ex- 
hibiting these vouchers. Further cross-examination was thereafter allowed by 
the learned Judge. One Ratanlal was called by the plaintiff as its witness 
No. 2. The said witness was cross-examined and some questions were put up- 
on these documents also. However, a complaint is being made that defendant 
No. 1 wanted to challenge the contents of the exhibits, i.e. these ten vouchers 
being exhs. Nos> 30 to 39, and wanted to put questions in cross-examination 
for that purpose. The learned Judge appears to have declined pointing out 
to the counsel that the documents were exhibited. This necessitated an appli- 
eation which is exh. No. 57. The said application does not give the nature of 
the questions nor specify the points. The learned Judge passed an order im- 
mediately, it appears, by saying that the documents have been admitted to 
be exhibited by defendant No. 1’s lawyers; sufficient questions have also been 
put in the matter, and thus rejected the application. This order is under 
challenge. On the same day, exh. 55 was also put in by which defendant 
No. 1 sought permission to take photographs of the said document. The ap- 
plication states that after Ratanlal was examined, Who appears to be P.W. 2, 
it has become necessary to get those documents examined by the Hand-writing 
Expert. It may be stated that this Ratanlat is defendant No. 2 and was called 
by the plaintiff to support the case pleaded by them as their own witness. It 
has already been mentioned that plaintiff has pleaded a specific case relating 
to inter se liability between these two defendants. 

Against these two orders refusing the photographic examination through 
Hand-writing Expert of the documents and also permitting cross-examination, 
defendant No. 1 has moved this Court in its revisional jurisdiction. It is not 
also in dispute that these exhs. 30 to 39 are the vouchers end are the material 
evidence relating to liability of the defendants and particularly, defendant 
No. 1. 

Now, Mr. Mohta appearing for the original plaintiff-non-applicant No. 1 be- 
fore me, argues that this is not a fit case where this Court be pleased to exer- 
cise its powers under s. 115 of the Code of Civil Procedure. He goes on to 
argue that the case has not been decided, and it comes in one of the excep- 
tions dealt with by the Supreme Court in the three decisions which he relied 
upon, being ‘M/s. Misrilal Parasmal v. Sadasiviah,| Ratilal v. Ranchhodbhat? 
and Baldevdas v. Filmistan Distributors? In other words, Mr. Mohta contends 
that this Court has no jurisdiction to entertain the present application. 

Now these decisions do not cover every case that is contemplated by the terms 
of s. 115 of the Code of Civil Procedure. It is no doubt true that the provisions 
of s. 115 confers a supervisory power upon the High Court for the matters 
enumerated in cls. (a), (b) and (c) of that section. Clauses (a) and (b) do 
not furnish any difficulty as they are clear in terms. Neatly stated, they can 
be invoked where a case of want of jurisdiction or non-exercise of jurisdic- 
tion, is made out. Clause (c) of s. 115, however, since its inception, has prov- 
ed a cockpit of judicial debate, both as to its efficacy as well as its sweep via 
the power conferred by this section upon the High Court. As pointed out in 


1 [1965] A. I. R. S. C. 558. 8 [1970] A. I. R. S. C. 406. 
2 [1986] A. L R. S. C. 489. 
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the case cited by the learned advocate, Baldevdas v. Filmistan Distributors, 
for application of all these cls. (a), (b) and (c), however, there must be 
initially a case. decided. The term has now been interpreted by the Supreme 
Court in ‘that decision and would take in a decision in a pending Proceeding 
which concludes a right of a party before the Court. 

The provision of el. (c) of s. 115, if closely scrutinised, would show that 
it operates upon the action with jurisdiction when such an action is either 
illegal or is fraught with material irregularity. In Chaube Jagdish Pd. v. 
Ganga Prasad* the Supreme Court observed that if any erroneous decision of 
a subordinate Court resulted in its exercising a jurisdiction not vested in it by 
law or failing to exercise a jurisdiction so vested in it or acting illegally or 
with material irregularity in the exercise of its jurisdiction, the case for the 
exercise of the jurisdiction by the High Court is made out. Similarly, in 
Keshardeo v. Radhaktshen> the words ‘‘illegally or with material irregularity’’ 
in el. (c) were treated to have reference to material defect of procedure. The 
error while exercising the supervisory powers, of course, must be an error 
apparent on the face of record (see Satyanarayan v. Malltkarjun) .6 

In Joy Chand Lal Babu v. Kamalaksha Chaudhury, the Privy Council 
considered that the High Court exercised powers under s. 115, Civil Procedure 
Code, properly when it held that the applicant under Bengal Money-lenders 
Act, 1940 was entitled to a relief as the debt was not a commercial debt. The 
Privy Council observed that if the erroneous decision results in the subordi- 
nate Cqurt exercising a jurisdiction not vested in it by law or failing to exer- 
cise the jurisdiction so vested in it, the case arises under cl. (a) or cl. (b), or 
even cl. (c) can be invoked. (See also Lachms Narain Marwari v. Balmakund 
Marwari.) 

Therefore, whenever it is shown that the subordinate Court has exercised its 
powers either illegally or ‘with material irregularity, the provision of s. 115 
of the Code.of Civil Procedure would be attracted. It is clear that this ille- 
gality or material irregularity must also arise in the exercise of the jurisdiction. 
What is an error of procedure as distinguished from error of law, can be 
seen from the decision mentioned supra in Keshardeo v. Radhakishen or the 
Privy Council decision in Umed Mal v. Chand Mal? The Privy Council ac- 
cepted that it would be a material irregularity to decide a case in the absence 
of a necessary party or to summarily dismiss an application of a person to 
be brought on record as a party. (See Lala Atma Ram v. Lala Beni Prasad.) 

It follows, therefore, that if the Court undoubtedly having jurisdiction 
proceeds in the matters before it contrary to law or with material irregularity 
in procedure affecting the rights of the parties to a lis and decides a case 
which would take in also the interlocutory stages, the matter is amenable to 
the power conferred by s. 115 of the Code of Civil Procedure. In that view, 
if a party complaining before this Court can successfully show that in the 
conduct of ‘the proceedings pending in the lower Court a matter has been con- 
cluded with material irregularity or involving illegality, I am of the view that 
the proceedings can be properly brought before this Court under the provisions 
of s. 115 of the Code of Civil Procedure. Even on the authorities cited by 
the learned counsel appearing for the non-applicant No. 1, the matter is still 
open to be examined. I cannot hence accede that the jurisdiction of the High 
Court is ousted in the present controversy. 

It is, therefore, necessary to find out what the impugned orders produced 
at exhs. 57 and 55 have done in the instant case. It is no more in dispute 
that the plaintiff is seeking to enforce an obligation against the present appli- 
cant-defendant No. 1 and “to support the liability raised by the plea, he filed 


4 [1959] A. I. R. S. C. 492. A (1924) L. R. 51 I. A. 821, 8. c. 26 Bom. 

5 Pod POU eg 

6 (1959) 62 Bom. L, R. 146, S. C., 5. c. Gea) L. R. 58.1. A. 271, s. ©. 20 Bom, 
[1980] A. T. R. S. C. 187. L. R 

7 L049) In R 76 L A. 181, 8. c. 51 Bom. 10 "066 L. R. 62 1. A. 297, s. o. 87 Bom. 
L. R. 964. L. R. 8 
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certain vouchers. It appears that these vouchers were filed with a list of do- 
cuments and were not exhibited when the principal witness on béhalf of the 
plaintiff P.W. 1 Kaluram entered the witness-box. No notice as required by 
the Code of Civil Procedure to admit the documents appears to have been 
given to defendant No. 1 or defendant No. 2. What is now admitted before 
me is this that the counsel appearing for defendant No. 1 wanted to ask cer- 
tain questions to the witness P.W. 1 Kaluram produced by the plaintiff. The 
learned Judge did not allow the learned counsel to proceed by asking such 

“questions and, it appears, observed that unless the documents are exhibited, no 
questions would be permitted. Presumably, therefore, while the said witness 
Kaluram was under cross-examination, the counsel appearing for defendant 
No. 1 gave no objection for their being exhibited. That is plainly admitted 
before me for the plaintiff-non-applicant No. 1 in this revision. In fact, it is 
stated that no admission as to the genuineness or as to the contents of those 
vouchers was given at all and what was stated by the counsel for defendant 
No. 1 was that he had no objection if the documents were exhibited. 

Taking this as an admission of the documents as well as their contents, the 

learned Judge appears to have made orders now under challenge in this re- 
vision. Few more developments followed after plaintiff’s witness No. 1 Kalu- 
ram was examined. Plaintiff called defendant No. 2 Ratanlal as his own wit- 
ness and put him as witness No. 2. It is now not in dispute that while this 
witness was under cross-examination by the counsel for defendant No. 1, some 
questions were allowed by the learned Judge to be asked relating to the vou- 
chers which were exhibited under the aforesaid circumstances as exhs. 30 to 
39. The counsel appearing for the applicant in this revision states that, how- 
ever, as to the contents of those documents and similarly as to their genuine- 
ness, the learned Judge did not allow the cross-examination. On the other 
hand, the counsel appearing for the plaintiff before me says that some ques- 
tions were allowed and some were not. This resulted in filing an application 
produced at exh. 57, which is absolutely eryptic, stating that defendant No. 1 
wants to cross-examine witness P.W. 2 Ratanlal as to the vouchers exhs. 
30 to 39. The learned Judge has rejected that application, presumably say- 
ing that the documents were admitted and that some questions were allowed. 
This order is under challenge. It appears that simultanequsly the applica- 
tion at exh. 55 was also made whereby defendant No. 1 wanted to take photo- 
graphs through Hand-writing Expert and examine contents of the said vou- 
chers as to their genuineness, and now it is stated before me that some of the 
columns in those vouchers appear clearly to have been inserted or filled in 
later on. That application was similarly rejécted by the learned Judge on 
the same day, ie. July 7, 1972. That order is also challenged before me. 
. Now, there appears to be some confusion with respect to the right of the 
party to challenge the documentary evidence. It must be stated that a party 
defending has a right to put every piece of evidence before the Court which 
would include the circumstances that may ultimately affect the appreciation 
of evidence in the trial. The purpose of cross-examination is to place all the 
factors before the Court so as to enable it to come to a just decision on the 
competing cases and to enable the party to take out material which will help 
or otherwise show the probability in laying down its defence. This valuable 
right is a statutory one and is also the part of the basic principles of justice 
and fairness. I would take it that any arbitrary or unjust inroad on this 
right would not only affect the merits of the case but also disable a party in 
its own defence. If, therefore, in a given case it is shown that this salutary 
right has been made illusory by either a misconception of facts or law, it 
would be not only an error of jurisdiction but also a material irregularity in 
the procedure. 

Viewed from this angle, I am unable to see the reasoning behind ‘the orders 
produced at exhs. 57 and 55. In fact, the learned Judge has given reasons 
in an extremely summary manner and one is left to surmise what impelled 

B.L.R—31. 
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the learned Judge to reject both these requests. It is perfectly possible that 
the orders were so made because the applications themselves were wanting in 
particulars nor pointed the matters on which the cross-examination was sought 
with respect to exhs. 30 to 89. Similar is the position relating to the appli- 
cation at exh. 55. Partly, therefore, the applicant cannot be absolved from his 
liability in this particular case. : ' 
„ However, one thing is clear and admitted before me that defendant No. 1 
is seriously contesting the claim of the plaintiff. The said defendant has not 
accepted the document as raising any liability nor has given any admission as 
required by law to its contents. There is no possibility in the record to pro- 
ceed to judgment on the basis of any admission made by defendant No. 1. 
In other words, the matters between the parties are very much at issue. If 
that be so, then fairness and justice require that all procedural steps inelnd- 
ing showing that the documents exhs. 30 to 39 are not genuine or their con- 
tents have been inserted after the signatures were obtained, should be allowed 
to the defence. I take it that both these applications produced at exhs, 55 
and 57 were meant to support such a plea and were, therefore, called for a 
proper consideration from the Court. The present refusal of these applica- 
tions affects right of the defence to challenge some important pieces of evi- 
dence on the basis of which their liability can either arise or would be nega- 
tived. In rejecting these applications, therefore, the learned Judge was 
affecting the right of the party to put its case before it and this refusal 
umounts to a clear error apparent on the face of the record and also partakes 
of a material irregularity in procedure. 

It clearly appears that the assumption which the learned Judge made is 
unsustainable, that assumption being that the documents which were allowed to 
be exhibited were either admitted by defendant No. 1 and the said admission 
was binding on defendant No. 1. In my view, from the facts narrated above, 
no such inference can be formed, for an admission must be clear and categori- 
cal. On the other hand, here what one finds is that the learned counsel merely 
said that he has no objection to exhibit the documents while he was asking 
questions to the first witness produced by the plaintiff. If that be so, it is 
neither an admission as to documents nor can be treated as an admission of 
the contents thereof. The error thus committed while passing the orders both 
at exhs. 55 and 57 is apparent which has consequently vitiated the further re- 
jection of the prayers by the trial Court. Both these orders, therefore, are 
liable to be set aside and are set aside. 

This, however, cannot conclude the matter. As is apparent, the applica- 
tions were lacking in the material details. It is, therefore, necessary to allow 
defendant No. 1, the applicant before me, to file proper applications with res- 
pect to the matters giving the points on which he wishes to cross-examine the 
witnesses produced for the plaintiff. Similarly, the application should be de- 
tailed enough as to what particular portions of these documents require the 
examination through an Hand-writing Expert and the purpose for photographic 
inspection through an Expert. After such application is made before the learn- 
ed trial Court, it will be necessary that the plaintiff is allowed to make a 
reply to such an application. After hearing the parties, the learned Judge 
would decide those applications. It will be treated therefore that plaintiff’s 
evidence is not over and the plaintiff will be also entitled to give such addi- 
tional evidence as may ‘be necessary. Only after plaintiff closes his case, the 
defendants can be called upon to proceed to evidence in support of the defence. 

The learned Judge, keeping in view the above observations, will now enter- 
tain an application for the purpose of permitting cross-examination, ascer- 
tain the points on which such a cross-examination can be permitted, ascer- 
tain the purpose on which the Expert opinion is sought and then decide the 
matter afresh after hearing the parties. This would necessarily involve post- 
ponement in the hearing of the trial which adjournments should be compen- 
sated for. The applicant (defendant No. 1) before me would, therefore, pay 
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as a condition precedent for filing such an application before the trial Court 
a sum of Rs. 150 to the plaintiff as the costs. 

In the result, this revision application is allowed. The orders produced at 
exhs. 55 and 57 are set aside and the trial Court is directed to proceed in this 
regard as indicated above. The application to the trial Court will be made 
expeditiously and the applicant’s counsel undertakes to do it within two weeks 
from today. The said application will be considered and decided by the trial 
Court keeping in view the observations made hereinabove. Although this re- 
vision is allowed, it is directed that the applicant shall pay further costs of 
Rs. 75 of this revision to the non-applicant No. 1 original plaintiff. No costs 
as far as non-applicant No. 2 is concerned. Application allowed. 


CRIMINAL APPELLATE. 
[ NAGPUR BENCH ] 





Before Mr. Justice Tulzapurkar and Mr. Justice Gatne. 
GOPALDAS BULAKHIDAS MOHTA 


v. 
THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Sec. 196 A—Indian Penal Code (XLV of 1860), Secs. 
405, 477 A— Sanction under 8. 196A (2), Criminal Procedure Code whether necessary where 
accused's main object was to commit offence under s. 405, I.P. C. and offence under 8. 477, I.P.C. 
committed to accomplish former offence—-Director of company whether trustee of debt payable 
to company—Whether breach of trust can be committed in respect of chose-in-action— When 
substitution of chose-in-action by another amounts to conversion. 


Where the main or sole object of the accused was to commit criminal breach of trust 
(8. 405, Indian Penal Code) and falsification of accounts (s. 477A, Indian Penal Code) was in- 
dulgedin to achieve that object i, o. the latter offence was committed as and by way of a device 
adopted to accomplish the criminal breach of trust and to prevent detection thereof, sanction 
to prosecute the accused under s. 196 A (2) is not necessary. 

Bhanwar Singh v. State of Rajasthan! and Vadlamudi v. Stats of A. P.4, referred to. 

Though a director or a mdnaging director of a company is in the position of a trustee of 
the assets and properties of the company that come into his hands or under his control, 
he is not a trustee of a debt due and payable to the company. 

e Great Eastern Raikway Co. v. Turner,? In re Forest of Dean Coal Mining Company,* R. K. 
Dalmia v. Delhi Adminisiration® and Imperial Hydropathic Hotel Company, Blackpool v. 
Hampson,® referred to. ` 

A chose-in-action is ‘property’ within the meaning of s. 405 of the Indian Penal Code, 1860, 
in respect of which breach of truet can be committed. 

R. K. Dalmia v. Delhi Administration,” followed. 
Indra Narayan v. State, commented upon. 
Regina v. Davies,’ referred to. 

A repudiation or denial of liability ora false plea of extinguishment thereof would be 
one of the modes in which a chose-in-action could be misappropriated or converted to one’s 
use, but that could not be the only mode. Substitution of one choge-in-action by another 
might prejudicially affect the owner thereofin the matter of his remedies qua the two types 
of chose-in-action;—for example, where by substitution the period of limitation to bring 
an action is reduced; in such a case even though substitution may not be accompanied by 
a total repudiation or denial of liability it is bound to affect prejudicially the owner of the 
prior chose-in-action and therefore, would amount to conversion in law. Therefore, any tam- 
pering with a chose-in-action without the consent of the owner thereof which injudiciously 
or prejudicially affects his right of action would amount to conversion of it in law and if 


*Decided, February 14, 1972. Criminal 4 ties] 10 Ch. D. 450, 
Appeal No. 91 of 1966 (with Criminal Appeals 1962] A. I. R. S. C. 1821. 
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Nos. 92 to 96 and Nos. 176 to 178 of 1968). 6 (1882) 28 Ch. D. 1. 
1 [1968] A. I. R. S. C. 709. 7 toes A. I. R. S. C. 1821. 
2 [1961] A. I. R. A, P. 448. 8 [1968] A.L R. Cal. 64. 
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such injurious tampering is accompanied by mens rea or dishonesty, such conversion would 
be criminal. 
Lancashire & Yorkshire Railway, &c. v. MacNicoll!© and Oakley v. Lyster,11 referred to. 


Te facts appear in the judgment. 


K. A. Chitale, for the appellant (original accused No. 1). 
C. 8. Dharmadhikari and M. B. Vora, for' the State. 


TULZAPURKAR J. In these appeals, apart from- challenging the convictions 
on merits, counsel for some of the appellants raised four or five legal con- 
tentions and it will be convenient to deal with these legal contentions sertatim 
at the outset. In the first place, the sanction or consent of the State Gov- 
ernment under s. 196-A of Criminal Procedure Code, to initiate proceedings 
and prosecute these accused granted by the State of Maharashtra on November 
6, 1962 in this case was challenged as being invalid or bad in law. The sanc- 
tion or consent of the State Government has been produced at exh. 2154; the 
validity thereof was challenged in the trial Court on some grounds which were 
negatived by the learned Additional Sessions Judge but the challenge made be- 
fore us is on an altogether different ground which was not urged in the lower 
Court. It was pointed out that the present case was governed by sub-s. (2) 
of s. 196-A, inasmuch as, one of the objects of the criminal conspiracy, as sug- 
gested by the prosecution, was to commit a non-cognizable offence, namely, falsi- 
fication of accounts under s. 477-A, Indian Penal Code and as such no Court 
could take cognizance of this case unless the State Government had by an 
order in writing consented to the initiation of proceedings against the accused 
and since such sanction or consent in writing was necessary in this case, the 
question assumed importance as to whether the sanction or consent in writing 
of the State Government produced at exh. 2154 was valid or not. It was fur- 
ther pointed out that the sanction or consent in writing produced at exh, 2154 
in this case, though issued ‘by order and in the name of the Governor of 
Maharashtra’ was signed by Shri J. R. Cabral, Deputy Secretary to the Gov- 
ernment of Maharashtra, Home Department, and according to counsel, this 
clearly suggested that it was the Home Department, that is, either the Home 
Minister or the Secretary of the Home Department, who had applied his mind 
to the facts and papers of the case submitted by the investigating machinery 
to Government and it was contended that under the Business Rules framed 
under art. 166 (2) and (3) of the Constitution, the subject of issuing sanction 
or consent in writing under s. 196-A, Criminal Procedure Code had been 
allocated at the material time i.e. in 1962 to the Law and Judiciary Depart- 
ment (vide items Nos. 23 and 24 enumerated in the List under Law and 
Judiciary Department), and therefore, in law it was permissible for the Law 
and Judiciary Department alone, that is either the Law Minister or the Law 
Secretary who could have considered the matter while applying mind to the 
facts of the case and, therefore, the sanction or consent in writing at exh. 
2154 which had been granted by the Home Department was invalid or bad 
in law and as such the entire prosecution and along with it the convictions of 
the accused were vitiated. In support of this contention, counsel relied up- 
on the decision of the Supreme Court in R. J. Singh v. State of Delhi? He 
pointed out that in that case when the sanction to prosecute the accused for 
offences under s. 161, Indian Penal Code and s. 5(2) of the Prevention of 
Corruption Act had been signed by one Mr. K. Rajaram, Deputy Secretary 
to the Government of India as the authority competent to remove the accused 
from service, the Court held that the said sanction was invalid, inasmuch as 
it was the Home Department of Government of India which could sanction 
the prosecution. It was, therefore, urged that in this case there was nothing 
to show that it was the Law and "Judiciary Department that had applied its 


.10 (1918) L. J. 88 K. B. 601. 1 [1971] A. I. R. S. C. 1552. 
_ il [i981] K. B. 148. , Ee ) 


1972.) GOPALDAS BULAKHIDAS V. THE STATE (A.cB.J.}—T'ulzapurkar J. 825 


mind to the question whether the sanction or consent in writing should be 
given under s. 196-A, Criminal Procedure Code for the initiation of proceed- 
ings against the accused or not and, therefore, the sanction or consent in writ- 
ing as evidenced by exh. 2154 must be held to be invalid. In our view, this 
contention has to be rejected for two reasons. In the first place, the entire 
argument of counsel was founded upon the simple fact that one Shri J. R. 
Cabral, Deputy Secretary, Home Department, Government of Maharashtra, 
had signed the order of sanction (exh. 2154) and on that fact an edifice was 
built that it must be the Home Department which must have applied its mind 
to the facts of the case and not the Law and Judiciary Department as re- 
quired by the Business Rules. Mr. Dharmadhikari for the State urged that 
since under the Business Rules it was the Law and Judiciary Department that 
had to apply its mind to this question it must have done so and decided to 
accord sanction or consent to the initiation of these proceedings and the order 
might have merely come to be signed by the Deputy Secretary, Home Depart- 
ment and he made a grievance that, had this aspect been raised in the trial 
Court the prosecution would have placed the relevant material before that 
Court. The position being not very clear and since this aspect of sanction 
was pressed for the first time before us, following the course adopted by the 
Supreme Court in the case relied upon by the defence counsel, we asked 
Mr. Dharmadhikari to obtain instructions on the point and find out whether 
the Law and Judiciary Department had sanctioned the initiation of proceed- 
ings and launching of prosecution and Mr. Dharmadhikari has now filed an 
affidavit dated October 25, 1971 of Mr. Deshpande, Under Secretary in the 
Law and Judiciary Department clarifying the position that it was the Law 
and Judiciary Department that had applied its mind and granted sanction. 
Exhibit 2154 must, therefore, be held as a valid sanction. Secondly, there is 
another strong reason why the contention must fail. The real question is whe- 
ther the sanction or consent in writing of the State Government to initiate 
proceedings and prosecute the accused under s. 196-A, Criminal Procedure 
Code is necessary in this case and it was pointed out by Mr. Dharmadhikari 
that the position in law was clear that if the principal or main object of the 
criminal conspiracy was to commit cognizable offence and the object to com- 
mit non-cognizable offence or offences was ancillary to the main object, then, 
the case was not governed by s. 196-A, Criminal Procedure Code and for want 
of sanction the prosecution cannot fail and in this behalf he invited our at- 
tention to two decisions, one of the Supreme Court reported in Bhanwar Singh 
v. State of Rajasthan? and the other of the Andhra Pradesh High Court report- 
ed in Vadlamuds v. State of A.P3 In the former case, the main object of the 
criminal conspiracy suggested was to commit an offence of cheating under 
s, 420, Indian Penal Code but other non-cognizable offence like forgery of docu- 
ment (s. 467, Indian Penal Code) and using as genuine a forged document with 
requisite knowledge (s. 471, Indian Penal Code) were also committed as merely 
steps taken by one or the other of the accused for the purpose of effecting the 
main object of conspiracy and the Supreme Court held that a trial under such 
circumstances for the offences charged without obtaining sanction under 
s. 196-A(2) of the Criminal Procedure Code was neither illegal nor void and 
the Supreme Court observed as follows: 

“It ia necessary to keep iw mind the difference between the object of a conspiracy and the 
means adopted for realising that object. Even if the object of the conspiracy, viz., of cheating, 
is sought to be attained hy resort to non-cognizable offences, sanction under s. 196-A of the Code 
is not necessary”. 

In the case before the Andhra Pradesh High Court the criminal conspiracy 
was entered into to commit cognizable offence under s. 409, Indian Penal Code 
and non-cognizable offences under ss. 467 and 468, Indian Penal Code were 
committed in pursuance of and for carrying out the conspiracy and the Court 
held that sanction under s. 196-A(2) for taking cognizance of the offence of 


2 [1068] A. L R. S, C. 709. 8 [1961] A. L R. A. P. 448. 
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conspiracy was not required. In the present case, there is no doubt that the 
main object of conspiracy or rather the sole object has been to commit criminal 
breach of trust and falsification of accounts has undoubtedly been indulged in 
to achieve that object; in fact the latter offence was committed as and by way 
of a device adopted to accomplish tle criminal] breach of trust and to prevent 
the detection thereof. In this view of the matter, it seems to us clear that the 
sanction under s. 196-A (2), Criminal Procedure Code was really unnecessary 
in this case and the contention raised must be rejected. 

The next legal contention urged was in connection with the entrustment of 
the property in question to accused No. 1. Undisputably the property which is 
the subject-matter of the alleged criminal breach of trust in this case is a chose- 
in-action being the dues of Laxmi Bank recoverable from Rekhchand Gopaldas 
firm under the Banker’s account and on the question of the entrustment of this 
property to accused No. 1 a twofold contention was raised, namely that in 
law accused No. 1 was not'a trustee,of that property either in his capacity as 
the sole proprietor of the firm Rekhchand Gopaldas or in his capacity as the 
Managing Director of Laxmi Bank and as such there being no entrustment of 
the property to him no offence of criminal breach of trust could be committed 
by him. We will presently deal with both the aspects of the contention. 

On the first aspect it was pointed out that by the Board’s Resolution 
exh, 205 Rekhchand Gopaldas firm: was appointed the banker of Laxmi Bank 
and as such so far as the dues under the Banker’s account were concerned, 
the relationship between Rekhchand Gopaldas on the one hand and Laxmi 
Bank on the other was clearly that of a banker and his customer, that is to 
say, the relationship was of a debtor and creditor and, therefore, it was urged 
that no criminal breach of trust could take place in respect of the said dues 
recoverable under the said Banker’s account, inasmuch as, in law there could 
be no entrustment of constituent’s monies with the banker. In support of 
this contention several decisions were cited at the Bar, to some of which only 
a reference need be made. The earliest English case which pronounces upon 
the correct relationship between a banker and his customer is Foley v. Hilt 
where the relevant observations run as follows: 

“The relation between a Banker and Customer, who pays money into the Bank, is the ordinary 

relation of debtor and creditor, with a superadded obligation arising out of the oustom of bankers 
to honour the customer’s drafts;...”’ 
This exposition of the legal position pertaining to the relation between a 
banker and customer has been approved by later English as well as Indian 
decisions, in some of which it came to be considered in the context of the offence 
of embezzlement or breach of trust. In Aftor.-Gen. of Canada v. Aittor.-Gen. 
of Quebec Province’ the Privy Council has made certain observations, the re- 
levant portions whereof have been succinctly reproduced in Head Note (B) 
as follows: 

‘«.,.The relation between banker and the customer who pays money into the bank is the 
ordinary relation of a debtor and creditor with a superadded obligation arising out of the custom 
of the bankers to honour the customer’s drafts. ... Once the deposit is made there remains only 
a debt due from the banker to the customers. í 

Money deposited with a bank is also not trust.money which the trustee must preserve and 
not use; on the contrary it is lent for use and the bank is not a trustee but a debtor to the deposi- 
tor. The difference between property and possession of deposits does not come in question; 
the only obligation under which a bank lies is to repay a like sum in the like currency.” 

In Gopesh Chandra v. Nirmal Kumars the Court-has observed as follows: 

“Section 409 presupposes entrustment. When a person opens a current account in a bank, 
there is no question of entrustment. The relationship between the bank and the customer is 
one of creditor and debtor. Hence there can be no case against a bank or its officers for committ- 
ing an offence under S. 409 in respect of the money deposited by m customer. 

The bank is free to use the money deposited by the customer or constituent in any way it 


4 (1848) 2 H. L. C. 28. 6 [1950] A. I. R. Cal. 57. 
5 [1947]A. L R. P. C. 44. ; 
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likes and js not bound to keep the money apart. No bank can ever function if it was obligatory 
on it not to touch the money of a person who makes a deposit in its current account. The bank 
is liable to pay the money to the customer when called upon but until called upon to pay it the 
bank is entitled to utilise the money in investment and in otber ways for earning profit therefrom. 

Ifa cheque is dishonoured, that does not connote misappropriation. The remedy fors cheque 

being wrongfully dishonoured lies in the civil Court. This is not a matter which is to be tried by 
a criminal Court.” 
Reference was also made to a decision of this Court reported in Deochand v. 
Madanlal,? where following the above principle it was held by Deshmukh J. 
that where a person had made a deposit of monies with a shop-keeper with- 
out anything more, the relationship between the shop-keeper and the depositer 
was held to be that of debtor and creditor and there was no entrustment with- 
in the meaning of s. 405, Indian Penal Code. Relying upon these decisions, it 
was urged before us that since M/s. Rekhchand Gopaldas, the sole proprietory 
firm of accused No, 1 was a private banker of Laxmi Bank the amounts or dues 
covered by such Banker’s account could not be'said to have been entrusted with 
the said firm of accused No. 1 within the meaning of s. 405, Indian Penal Code, 
the relation between that firm and the Laxmi Bank being that of debtor and 
ereditor and as such no offence of criminal breach of trust could at all take 
place at the hands of accused No. 1. 

In our view, though there could be no quarrel with the legal position enun- 
ciated in the aforesaid decisions governing relationship between a banker and 
his customer, that legal position is thoroughly irrelevant to the present case and 
the contention based thereon is utterly futile. Im the present case, prosecu- 
tion has nowhere suggested that the dues recoverable under the Banker’s ac- 
count were entrusted to the firm of Rekhchand Gopaldas or to accused No. 1 
as its sole proprietor nor is the prosecution seeking to hold accused No. 1 guilty 
for criminal breach of trust in respect of the said dues in his capacity as ‘the 
sole proprietor of the said firm. Had that been the case, then the question of 
invoking the principle enunciated in these decisions would have arisen, There 
is, therefore, no substance in this contention. 

On the other aspect, counsel’s contention was that the dues under the 
Banker’s account represented a debt payable by Rekhchand Gopaldas to Laxmi 
Bank and accused No, 1 as the Chairman or Managing Director of Laxmi Bank 
was in law never a trustee of that debt and he was under no duty or obliga- 
tion to demand back the said dues from Rekhchand Gopaldas. On the other 
hand, Mr. Dharmadhikari for the State contended that a director of a company 
has always been held to be a trustee of the company’s properties and assets and 
in support he relied upon two English decisions, namely Great Eastern Rail- 
way Co. v. Turner® and In re Forest of Dean Coal Mining Company? In 
the former case Lord Selborne has observed as follows (p. 152): 

‘The directors are the mere trustees or agents of the company—trustees of the company's 
money and property—agents in the transactions which they enterinto on behalf of the company.” 
In the latter case Sir George Jessel has observed (p. 453): 

“,. directors are called trustees. They are no doubt trustees of assets which have come 
into their hands, or which are under their control,...” 

Mr. Dharmadhikari also pointed out that the aforesaid observations in the two 
English cases were approved and relied upon by the Supreme Court in R.K. 
Dalmia v. Delhi Administration.© Counsel for accused No. 1, however point- 
ed out that the position of directors in a company had been described some- 
times as Agents, sometimes as Trustees and sometimes as Managing partners, 
but when they are spoken of as such all that is intended to be done is to 
focus the attention upon one or the other particular aspect oftheir duties which 
they perform in a company. He invited our attention to the judgment of 
Bowen L.J. in Imperial Hydropathic Hotel Company, Blackpool v. Hampson! 


7 (1967) 20 Bom. L. R. 280, s. c. [1948] 9 (1878) 10 Ch. D. 450. 
Mh. L. J. 113. 10 [1962] A. I. R. S. C. 182), 
1882) 28 Ch. D. 1, 
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where a relevant observations clarifying the director’s position run as follows 
(p. 12): j 

“I should wish ... to begin by remarking this, that when persons who are directors of a 
company are from time to time spoken of by Judges as agents, trustees, or managing partners of 
the company, it is essential to recollect that such expressions are used not as exhaustive of the po- 
wers or responsibilities of those persons, but only as indicating useful points of view from which they 
may for the moment and for the particular purpose be considered — points of view at which they 
seem for the moment to be either cutting the circle or falling within the category of the sug- 
gested kind. It is not meant that they belong to the category, but that it is useful for the purpose 
of the moment to observe that they fall pro tanto within the principles which govern that particular 
class,” 

Counsel further pointed out that in Dalmia’s case the Supreme Court was con- 
cerned with embezzlement of moneys lying in a bank account which was under 
the control of the directors and as such it was a case concerning tangible 
movable property and not a case concerning a chose-in-action and, therefore, 
the Supreme Court merely quoted with approval only such portions of the 
observations which were relevant to its own purpose, particularly from the 
judgment of Sir George Jessel in In re Forest of Dean Coal Mining Company 
case; but in that very case Sir George Jessel has made it clear that though 
the directors were trustees of company’s money and property in their hands 
or under their control, they were not trustees of a debt due to the company— 
an aspect which was unnecessary for being gone into in Dalmia’s case. At 
pages 451, 452 and 453 of the Report in In re Forest of Dean Coal Mining 
Company, Sir George Jessel, M. R. has made the following observations: 
+.. Directors have sometimes been called trustees, or commercial trustees, and sometimes 
they have been called managing partners, it does not much matter what you call them so 
long as you understand what their true position is, which is that they are really commercial men 
managing a trading concern for the benefit of themselves and of all the other shareholders in it... . 
Traders have a discretion as to whether they shall sue their customers, a discretion which is pot 
vested in the trustees of a debt under a settlement. In fact the customers of a trading part- 
nership are very often allowed time, because the partners may think that, if they do not allow 
time, they will drive the customers into bankruptcy and so suffer a greater loss than by giving 
them time; indeed they not only very often give them time, but they lend them money or sell 
them goods in the hope that better times may come and enable them to pay their debts.” 
At page 453 he observed as follows: 

“Again, directors are called trustees. They are no doubt trustees of assets which have come 
into their hands, or which are under their control, but they are not trustees of a debt due to the 
company. ...A director is the managing partner of the concern, and although a debt is due to 
the concern I do not think it is right to call him a trustee of that debt which remains unpaid, 
though his lability in respect of it may in certain cases and in some respects be analogous to 
the liability of a trustee.” 

Relying on these observations counsel for accused No. 1 contended before us 
that the subject-matter of the alleged offence in the instant case being the 
dues payable by Rekhchand Gopaldas firm to Laxmi Bank, that is to say, a 
debt owed by the firm to Laxmi Bank accused No. 1 as a director or manag- 
ing director of Laxmi Bank cannot be held to be a trustee of that debt and 
he was under no obligation or duty to get in the said debt by making a de- 
mand and/or taking action against Rekhchand Gopaldas but in fact as a 
managing partner had discretion not to do so and grant time to make payment. 

We are in agreement with counsel for accused No. 1 that in law, though a 
director or a managing director of a company is in the position of a trustee of 
the assets and properties of the company that come into his hands or under 
his control, he is not a trustee of a debt due and payable to the company and 
to that extent Mr. Dharmadhikari’s contention that accused No. 1 as the Manag- 
ing Director had an obligation or a duty to call back the dues under the Banker’s 
account from Rekhchand Gopaldas cannot be accepted. But, in our view, this 
cannot affect the case of prosecution in so far as the alleged offence of criminal 
breach of trust in respect of the said dues under s. 409, Indian Penal Code is 
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concerned. It is true that under s. 405 there must be entrustment of property 
to the accused but s. 405 uses two expressions—‘‘whoever being in any manner 
entrusted with property or with any dominion over property’’, that is to say, 
the accused must be entrusted with the property itself or he must be entrusted 
with dominion over the property before he can commit the offence of criminal 
breach of trust in respect thereof. It may be that accused No. 1 as a Managing 
Director of Laxmi Bank may not be a trustee of the debt payable by Rekhchand 
Gopaldas to Laxmi Bank but all the same it cannot be gainsaid that in that 
capacity he was at the material time entrusted with full dominion over the said 
debt. It has been an admitted position that in April, May and June, 1948 accus- 
ed No. 1 was the Managing Director of Laxmi Bank and under Articles 109, 110 
and 118 of the Articles of Association he had been clothed with all powers and 
authority to deal with the funds of Laxmi Bank including the right to recover 
the said dues from Rekhchand Gopaldas on behalf of the Laxmi Bank. The 
property being an actionable claim against Rekhchand Gopaldas, accused No. 1 
as the Managing Director was entrusted with complete dominion over the right 
to recover the same under the said Articles and as such he was capable of com- 
mitting dishonest misappropriation or conversion of that actionable claim. The 
finding of the learned trial Judge on the point of entrastment, therefore, has to 
be upheld and we confirm the same. 

The next two questions that were debated at the Bar were whether a chose-in- 
action could at all be the subject-matter of embezzlement or breach of trust and 
if it could be, in what form or manner its conversion could take place. First, 
it was contended, though not seriously, that the subject-matter of the alleged 
breach of trust in this case being a chose-in-action, namely a right to recover the 
dues, no embezzlement or criminal breach of trust in respect thereof was at all 
possible and in support of the contention reliance was placed upon the decision 
of the Calcutta High Court in Indra Narayan v. Stete.2 In that case after 
accepting the legal position that Directors of a Company were trustees only in 
respect of funds and property of the Company which come to their hands or 
under their control, but not in respect of debts owed to the Company, the 
Caleutta High Court held that if Directors dealt with such debts by remitting 
or writing off some of them wrongfully and thus causing loss to the Company, - 
they could be guilty of some other offence, e.g. under s. 422, Indian Penal Code 
but not of criminal breach of trust. The relevant observations on which re- 
liance Yi placed appear in para. 16 of the judgment, which run as follows 
(p. 70): 

tt... There can be oriminal breach of trust in respect of property entrusted with a person or 
the property the dominion over which is entrusted to a person. This property must be tangible 
property in the hands of the directors or under their control and, therefore, the debt due from the 
company to the bank could not be the subject-matter of criminal breach of trust.” 
In the first place, the case before the Caleutta High Court was one where the 
directors had wrongfully remitted, certain debts due to the Company and the 
Court held that such conduct on their part would not amount to criminal breach 
of trust. On the facts the decision, with respect, is undoubtedly correct; for, 
it would be within the powers of the directors as managing partners of the Com-, 
pany to grant remission of a debt due to the company and however wrongful the 
granting of such remission may be the directors cannot be said to have committed 
criminal breach of trust in respect of debts so remitted. This view taken by the 
Caleutta High Court, we may point out, is in accord with the view expressed 
by Lord Goddard C.J. in the case of Regina v. Davies. In that case the indict- 
ment alleged that the appellant, being a director of a company, which subsequent- 
ly passed a resolution for voluntary winding up, did, with intent to defraud 
ereditors of the company, attempt to transfer to himself the property of the said 
company to it, an indebtedness in the sum of £30,000 then owing by himself 
to the company, it was held that the cancellation of the debt owed by the 
appellant to the company was not a transfer of property within the meaning 


12 [1963] A. 1. R Cal. 4. 18 [1054]3 W. L. R. 664. 
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of s. 330 of the Companies Act, 1980 and the Count was therefore, demurrable 
as it disclosed no offence. The ratio of these decisions, it was conceded, did 
not apply to the present case for obviously accused No. 1 has never made any 
attempt to get his dues under the Banker’s account written off or cancelled or 
remitted to himself by the Bank. With respect, therefore, the point which 
arose for decision before the Calcutta High Court has been correctly decided. 
But, in our view, the observations made by the Court, which we have quoted 
above and on which reliance has been placed, appear to us rather widely: word- 
ed and they were not necessary for the decision. The observations, we may 
respectfully point out, seem to proceed on an assumption that the property in 
respect of which directors of a company could commit criminal breach of trust 
must be tangible property in the hands of the directors or under their con- 
trol, an assumption which cannot be said to be well founded in law. Secondly, 
the point must be taken to have been decided by the Supreme Court in 
Dalmia’s case where the Supreme Court has clearly laid down that the ex- 
pression ‘property’ occurring in s. 405, Indian Penal Code could not be con- 
fined to tangible movable property but is wide enough to include a chose-in- 
action like a debt and if once this position is clear that a chose-in-action like 
a debt ig included within the expression ‘property’ occurring in s. 405, Indian 
‘Penal Code, which deals with the offence of criminal breach of trust, it would 
be difficult to accept the contention that though this kind of property is in- 
cluded in s. 405, Indian Penal Code no criminal breach of trust in respect 
thereof could at all take place. As to how and in what manner the criminal 
breach of trust in respect of a chose-in-action could take place is a different 
matter and has been the subject of the next question that was debated at the 
Bar. But in view of the Supreme Court decision‘in Dalmia’s case it seems to 
us very clear that a chose-in-action like the debt due to Laxmi Bank from 
Rekhchand Gopaldas firm would be the ‘property’ in respect of which criminal 
breach of trust could be committed. In fact realising this position the conten- 
tion was not seriously pressed before us. 


On the further aspect as to how and in what manner embezzlement or cri- 

_ minal breach of trust in respect of a choSe-in-action could take place, an in- 
teresting contention was raised before us by counsel for accused No. 1. He 
urged that the property which was the subject-matter of alleged embezzlement 
or breach of trust being a chose-in-action, namely a right to recover.the dues, 
no misappropriation or conversion thereof could octur unless the right to re- 
cover the dues was repudiated or denied, which is the same as saying, un- 
less the liability for the said dues was repudiated or denied or falsely extin- 
guished and, according to him, what had happened in the present case was 
that the nature of initial liability was changed or transformed to another kind 
of liability, that is to say one kind of a chose-in-action was substituted by an- 
other which in law could not amount to conversion and assuming that such sub- 
stitution amounted to conversion there was no dishonesty involved; for ex- 
ample, the initial liability was for dues under the Banker’s account, which 
was altered to dues under Hundi dealings and this again was further altered 
‘to dues under the Property loan accounts that were opened in Bombay bran- 
ches in 1953, but the liability for the dues continued and was kept alive on 
the shoulders of accused Ne. 1 and since the liability was never repudiated or 
denied, there was no misappropriation or conversion of the dues on the part 
of accused No. 1. The factual aspects as to what had happened in the instant 
case at the hands of accused No. 1 in respect of dues payable by him under 
the Banker’s account and whether what was done was done with dishonest 
intention or not are questions which we shall deal with later. But at this 
stage we are only concerned with the legal aspect of the contention put for- 
ward on behalf of accused No. 1. Put in another form the contention has 
been that.in order that there should be misappropriation or conversion of a 
chose-in-action, there must be a repudiation or denial of Laxmi Bank’s right 
to recover the dues, which, in other words, means there must be a repudia- 
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tion or denial of liability or false extinguishment thereof and substitution of 
one kind of a chose-in-action by another is no conversion in law. In support 
of this contention reference was made to the definition of ‘Chose-in-action’ and 
to a couple of decisions on the point as to what form conversion of a chose- 
in-action could take. In the dictionary of English Law by Earl Jowitt the 
expression ‘Chose in action’ is defined thus (p. 367) : 

“A chose in action, or chose in sı spense, is a right of proceeding in a court of Jaw to procure 
the payment of a sum of money (e. g. , a bill of exchange, a policy of insurance, an annuity, ora 
debt), or to recover pecunfary damages for the infliction of a wrong or the non-performance of 
a contract.” 


In Lancashire & Yorkshire Railway, &c. v. MacNicol, Justice Atkin, as he 
then was, observed as follows (p. 605): 

“|. .1t appears to me plain that dealing with goods in a manner inconsistent with the right 
of the true owner amounts to a conversion, provided that it is also established that there is also an 
intention on the part of the defendant in so doing to deny the owner’s right or to assert a right 
which is inconsistent with the owner’s right.” 


Even where the defendant had not obtained possession of the plaintiff’s goods 
Serutton L.J. in Oakley v. Lyster! at p. 153 took the view that interference 
with the right of the plaintiff and denial of his ownership amounted to con- 
version. 

Relying on these authorities counsel contended that unless there was a repu- 
diation or denial of liability or a false plea of extinguishment of the liability 
for the dues payable under the Banker’s account there could be no conversion 
of the chose-in-action and since the liability for dues under the Banker’s ac- 
count was merely altered or changed to liability under Hundi dealings there 
was merely a substitution of the initial chose-in-action by another kind of chose- 
in-action but by that process of changing the form, the liability for the dues, 
far from being repudiated or denied, was ‘kept alive and therefore, such sub- 
stitution of one chose-in-action by another was not'conversion in law. We are 
unable to accept both the aspects of the contention. We feel that a repudia- 
tion or denial of liability or a false plea of extinguishment thereof would be 
‘one of the modes in which a chose-in-action could be misappropriated or con- 
verted to one’s use, but that could not be the only mode. It is true that 
counsel has also contended that substitution of one chose-in-action by another 
unless it was accompanied by a repudiation or denial of liability would not 
amount to conversion in law but we find it difficult to sustain even this pro- 
position. It is quite conceivable that substitution of one chose-in-action by an- 
other might prejudicially affect the owner thereof in the matter of his reme- 
dies gua the two types of chose-in-action, for example, where by substitution 
the period of limitation to bring an action is reduced; in such a case even 
though substitution may not be accompanied by a total repudiation or denial 
of liability it is bound to affect prejudicially the owner of the prior chose-in- 
action and therefore, would amount to conversion in law. In our view, there- 
fore, any tampering with a chose-in-action without the consent of the owner 
thereof which injudiciously or prejudicially affects his right of action would 
amount to conversion of it in law and if such injurious tampering is accom- 
panied by mens rea or dishonesty, such conversion wauld be criminal. In the 
present case, however, it has been suggested by the prosecution that it was by 
making false credit entries in the Banker’s account that the dues under the 
Banker’s account were sought to be extinguished or wiped out or satisfied With-» 
out actually receiving any payment and thereby the chose-in-action was dis- 
honestly converted by accused No. 1 to his own use and the question that will 
have to be considered is whether prosecution has established dishonest conver- 
sion of the dues in this manner. This disposes of the legal contentions raised 
by counsel for the accused before us in these appeals. 


~ 14 (1018) L. J. 88 K. B. 601. 15 [1981]1 K. B. 148. 
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APPELLATE CIVIL. 


Before Mr. Justice Nathwani. 


NEMINATH NARENDRA PATIL v. THE UNIVERSITY OF POONA.* 
University of Poona Act (Bom. XX of 1948), Ordinances 134, 131, 1832—Meaning of ex- 
pression “verifying a candidate’s answers” in Ordinance 134, : 
The expression “verifying a candidate’s answers” in Ordinance 134 framed under 
the University of Poona Act, 1948, impliedly means verifying also the genuineness of 
a candidate’s answers and marks. It does not mean a mere mechanical check up 
of the three things mentioned in the Ordinance, namely, omission to examine an 
answer, omission to mark an answer and a mistake in totalling of marks. 


Tore facts appear in the judgment. 


YV. N. Gadgil, for the appellant. 
K. J. Abhyankar, for the respondents. 


NATHWANI J. This appeal raises the question of thè true meaning of the 
expression ‘‘verification of candidates’ answers’’ in the Ordinance No. 134 fram- 
ed by the University of Poona, respondent No. 1, (hereinafter referred to as the 
University), under the University of Poona Act, 1948. 


The facts leading to the present appeal are briefly as follows:— ` 


The appellant-plaintiff appeared at the B.A. Special Examination held by 
the University in October 1957. Examination result was declared on Novem- 
ber 18, 1957 and plaintiff’s name was not shown in the list of successful can- 
didates. On December 9, 1957, the plaintiff duly sent an application to the 
University for verification of his marks in the examination under Ordinance 
No. 134 framed by the University. In course of such verification it seems that a 
discrepancy was found in the total number of marks shown on the front page 
and the aggregate of marks noted against each answer in thé body of each 
of two answer books of plaintiff. These answer books were of section I and 
section II of paper I, Principles of Economies. Therefore, the University au- 
thorities felt suspicious about the answer books as the same might have been 
tampered with. The Registrar of the University therefore asked two Pro- 
fessors Kulkarni and Rairikar, who had examined plaintiff’s said answer books 
to look into the same. Professor Kulkarni checked up plaintiff’s answer book 
in section I (exh. 82) and gave a statement in writing (exh. 129) expressing 
his view that there was tampering so far as plaintiff’s answer to one of the 
three questions and the marks noted on one of such pages were concerned. Pro- 
fessor Rairikar also after checking up plaintiff’s answer book in section IT 
(exh. 83) made a statement in writing (exh. 125) expressing his view that 
figures of marks originally given were tampered with. Having thus verified 
that the. plaintiff’s result as declared was correct the University by its letter 
dated January 6, 1958, informed the plaintiff that it saw no reason to revise 
his result at the examination held in October 1957. It seems that in the mean- 
time the Vice-Chancellor of the University had ordered plaintiff’s said answer 
books to be referred to the Unfair Means Committee to investigate in the tam- 
pering of the said books. On March 26, 1958, the University addressed 
a letter to the plaintiff pointing out that his answer scripts had been tam- 
€pered with and asked him to appear before the Committee in order to enable it 
to judge whether the plaintiff was personally implicated in the said malpractice. 
Thereafter correspondence ensued between the University and plaintiff’s father 
wherein the latter complained about the former wanting the plaintiff to attend 


*Decided, January 20/21/22, 1971. Second ing the decree passed by S. N. Pathak, Joint 
Appeal No, 1825 of 1983, against the decision Civil Judge, Senior Division, Kolhapur, in. 
of D. D. Sutavani, Assistant Judge at Kolha- Regular Civil Suit No. 42) of 1958. 
pur, in Civil Appeal No. 806 of 1961, confirm- 
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such enquiry. The plaintiff had applied for permission to appear for B.A. 
Examination to be held in April 1958 and the University had informed him 
that his result would be withheld until the enquiry with regard to the tamper- 
ing of answer books had been completed. The plaintiff, thereupon, filed the 
present suit on May 26, 1958, against the University, defendant No. 1, and 
Chairman, Executive Council of the University, defendant No. 2, praying inter 
alia, for a declaration that on verification of his marks he was found to have 
become successful in the said Examination held in October 1957 and for a 
permanent injunction restraining the University from proceeding against him 
for allegedly tampering with the answer books. The defendants resisted the 
suit and, inter alia, contended that there was proper verification of plaintiff’s 
answer books under Ordinance No. 134, that the result already declared was 
correct, that the answer books were found to have been tampered with and 
that it was only for the bona fide enquiry that the University had levelled 
the charge against the plaintiff who was shirking the responsibility of taking 
part in the enquiry. Both the Courts below held that the plaintiff’s answer 
books (exh. 82 and 88) were tampered with, that verification of his marks 
was proper and that the plaintiff was found to have failed in the examination, 
and therefore, dismissed the suit with costs. The plaintiff has now come in 
appeal against the said decision. 

In order to appreciate the rival contentions of the parties it will be con- 
venient here to set out the Ordinance No. 134: 

‘184 Information as to whether a candidate’s answers in any particular head or 
heads of a University examination have been examined and marked will be supplied 
to the candidate on his forwarding through the Head of his Institution, within six 
weeks of the declaration of the said examination results, an application accompanied 
by a fee of Rs. 10 for each head. The fee is only for verifying whether a candidate’s 
answers in any particular head have been examined, and not for the re-examination 
of answers. The rule that marks obtained by candidates in individual questions or 
in sections of a paper cannot, in any circumstances, be supplied, holds good also in 
the case of applications for the verification of marks. 

If as a result of the verification made under this clause it is discovered that there 
has been either an omission to examine or mark any answer or answers or a mistake 
in the totalling of the marks, the fee for verification shall be refunded to the applicant.” 


It will be seen from the above provisions that on an application by a candidate 
for verification of his marks the University has not to re-examine his answers 
but has to examine them for verifying three things: (i) whether there has 
been a failure to examine any answer or answers; (ii) whether there has been 
any failure to mark any such answer or answers; and (iii) whether there has 
been any mistake in totalling of the marks. 

Mr. Gadgil for the plaintiff contends that a verification of candidate’s ans- 
wer scripts under Ordinance No. 134, means examining an answer book to see whe- 
ther, inter alia, there is a mistake in totalling of marks and that as there was 
such a mistake found in totalling of his marks noted against answers in the 
body of his answer books the plaintiff is entitled to be declared successful in 
the said examination. He further urges that for verification it is not permissi- 
ble to consider whether the marks noted in the body of the answer books are 
genuine or not, and that if while verifying plaintiff’s answer books it was 
suspected that they were tampered with, the University should have, after 
declaring him successful, held an enquiry into the same under Ordinance 131 
or Ordinance 132; and if it was then found that plaintiff’s answers and marks 
noted were tampered with, then again to amend the result by declaring him 
unsuccessful, at the said examination. On the other hand, it is urged on behalf 
of the University that in order to check up the marks or the eorrectness of 
total of marks what id to be examined is the candidate’s answer book and it is 
not only open but necessary under Ordinance 134 to ascertain whether a can- 
didate’s answer given and the marks noted against it in the answer book pro- 
duced for verification is genuine or not. 
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There is no dispute that in the instant case there is an obvious mistake in 
totalling the individual marks noted in the body of the answer books (exh. 82 
and 83) and that if such individual marks were to be totalled up the plaintiff 
would get the marks necessary to pass the said examination.’ But the conten- 
tion for the University is that though there is such a mistaké in totalling of 
marks, verification properly means that the answer given and the marks, noted 
in the body of answer book should be genuine and if while checking an answer 
book for verification a doubt arises about the genuineness of the answer found 
or the marks noted in tha body of the answer book, it is open to the authority 
concerned to satisfy itself whether the same is tampered with or not. Thus 
the answer to the question raised turns upon the true and proper meaning of 
‘‘verifying a candidate’s answers’’ occurring in Ordinance No. 134. The word 
“to verify” or ‘‘verification’’ is not defined in the said Ordinance or in any 
other Ordinance and, therefore, it will have to be seen what its ordinary plain 
meaning is, and then, to consider whether there is anything in the object of 
the Ordinance No. 134 or in the context of Ordinanee Nos. 131 and 132 to 
modify such a meaning. ' 

Ordinarily the word ‘‘verify’’ means to check the correctness of a thing. 
In Webster’s Third New International Dictionary, page 2543, verification is 
defined: ‘‘the act or process of verifying or the state of being verified: the 
authentication of truth or accuracy by such means as facts, statements, cita- 
tions, Measurements, or attendant circumstances, etc.’? Thus the ordinary 
meaning of verification is to ascertain by proper means the truth or accuracy 
of the thing to be verified. Now, Ordinance 134 requires examination of a 
candidate’s answers for verifying three things, i.e. omission to examine an 
answer, omission to mark an answer, and a mistake in totalling marks. But, 
the said points are undoubtedly in respect of candidate’s answers and marks 
and, therefore, such answers and marks must be genuine. Thus it is implicit 
in the expression ‘‘verifying a candidate’s answers’’ read in the light of other 
parts of Ordinance 134 that the answers and marks to be examined are genuine. 
It will, therefore, be seen that the process of verification of candidate’s answers 
or marks is not mechanical irrespective of whether they are genuine or not. 
Further it is clear from the provisions of the Ordinance No. 134 that the object 
is to afford an opportunity to a candidate to be satisfied that there is no error 
or slip of the nature specified therein during examination of his answers. Thus 
the above meaning of ‘‘verifying’’ accords with the object underlying Ordin- 
ance No. 184. In fact, to hold otherwise is in effect to decline to attribute to 
a simple word its natural and sensible meaning. 

Mr. Gadgil, in fact, did not contest the above ordinary meaning of ‘‘verifi- 
eation’’. Byt he argues that in the context of two other Ordinances Nos. 131 
and 132 which provide for amending the result of an examination the term 
verification should be construed in a restricted sense so as to mean a mere 
mechanical checking up of the three things mentioned in Ordinance 184 with- 
out verifying the genuineness of answers and marks, It is, therefore, necessary 
to refer to the other Ordinances Nos. 131 and 132. They run as follows: 

“131. In any case where it is found that the result of an examination has been 
affected by error, malpractice, fraud, improper conduct or other matter of whatsoever 
nature, the Executive Council shall have power to amend such result in such manner 
as shall be in accord with the true position and to make such declaration as the Exe- 
cutive Council shall consider necessary in that behalf. Provided that, but subject to 
Ordinance 132, no result shall be amended after the expiration of six months from the 
date of publication. 

132. In any case where the result of an examination has been ascertained and 
published, and it is found that such result has been affected by any malpractice, fraud, 
or any other improper conduct whereby an examinee has benefited, and that such 
examinee has, in the opinion of the Executive Council been party or privy to, or con- 
nived at such malpractice, fraud, or improper conduct, the Executive Council shall 
have power at any time, notwithstanding the issue of a certificate or the award of a 
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prize or scholarship, ‘to amend the result of such examinee and to make such declara- 
tion as the Executive Council consider necessary in that behalf.” 


It would haye been seen from the above provisions that while both Ordinances 
confer power on the Executive Council to amend the result, Ordinance No. 131 | 
is quite general and covers any error or malpractice, Ordinance No. 132 is spe- 
cific and deals only with a case of error or malpractice in which the candidate 
is involved; further, while under Ordinance 131 power to amend the result 
can be exercised only within six months from the date of the publication of 
result under Ordinance 132 it can be invoked at any time. But what-is ma- 
terial for the present discussion is to note that Ordinance No. 134, while pro- 
viding for verification as explained above, does not itself provide for amend- 
ing the result. Therefore if while verifying a candidate’s answers an error 
or slip of the nature specified in Ordinance No. 134 is noticed and which neces- 
sitates an amendment of the result, it can only be done under Ordinance No. 131 
or under Ordinance No. 132. If the result is to be amended in favour of a 
candidate it can only be done under Ordinance No. 131. Thus a mere mechani- 
cal checking up on three points from answers which purport, to be candidate’s 
answers does not by itself enure for his benefit unless the result is amended in 
his favour under Ordinance No. 131. Ordinance No. 131 speaks of malprac- 
tice, fraud and improper conduct. Therefore, the Executive Council is bound 
to take both these circumstances into account before amending the result. 
Thus before a result can be amended under Ordinance No. 181 the Executive 
Council is bound to consider both the apparent mistake in totalling the marks 
and the malpractice, or other improper conduct come to its notice, and then 
to amend the result if the circumstances justify it. The provisions of Ordi- 
nances 131 and 132 do not support but rather militate against the restrict- 
ed meaning sought to be placed on the expression ‘‘to verify a candidate’s 
answers’’ in Ordinance No. 134. Hence plaintiff’s contention that the con- 
text of Ordinances 131 and 132 favours a restricted meaning of the said ex- 
pression fails. 


Appeal dismissed, 


ORIGINAL APPELLATE. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulzapurkar. 
THE FERTILIZER CORPORATION OF INDIA 


v. 
CHEMICAL CONSTRUCTION CORPORATION.* 
Arbitration Act (X of 1940), Secs. 34, 8, 5, 11, 28, 30; First Schedule, Clause 3—Rules 
of conciliation and arbitration of the International Chamber of Commerce. Articles 
7, 13, 23, 26, 29, 30—Whether Rules void as being inconsistent with provisions of Act 
Arbitration agreement providing that disputes between parties to it to be settled 
in India in conformity with such Rules—Whether arbitration agreement void on 
ground of inconsistency of Rules with provisions of Act—Arbitrator whether can 
grant relief of declaration and injunction. 


Articles 7, 13, 23, 26, 29 and 30 of the Rules of conciliation and arbitration framed 
by the International Chamber of Commerce are not inconsistent with the provisions 
of the Arbitration Act, 1940 and are, therefore, not void. 

In an agreement it was provided that disputes and differences between the parties 
to it were to be settled in India in conformity with the Rules of conciliation and 
arbitration framed by the International Chamber of Cemmerce. However, one of the 
parties to the agreement filed a suit relating to the disputes which had arisen between 
them and which were within the scope and ambit of the arbitration agreement, On 

_ the question whether the suit should be stayed under s. 34 of the Arbitration Act, 


*Decided, February 7, 1973. O.C.J. Appeal No. 58 of 1969: Suit No. 788 of 1968, 
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1940, it was contended that the aforesaid Rules were void as these were inconsistent 
with some of the provisions of the Arbitration Act and, therefore, it was not open 
to the Court to construe the arbitration in a form other than as agreed between the 
parties and hence it was not permissible to the Court to stay further proceedings 
in the suit:— 

Held, that the Rules were not inconsistent with the provisions of the Arbitration 
Act and were not void, and 

that, therefore, that arbitration agreement was not void and the suit should be 
stayed. 

M/s. D. Gobindram v. M/s. Shamji K. & Co.,1 Heyman v. Darwins Ltd. Khardah 
Co. Ltd. v. Raymon & Co3 and Waverly Jute Mills v. Raymon & Co.,4 referred to. 

A relief that may be granted by the Court under the Specific Relief Act, can be 
granted under the Arbitration Act, 1940, by the arbitrator if the parties decide to 
have the dispute relating to such relief referred to arbitration. 

Erach F. D. Mehta v. Minoo F. D. Mehta,5 Chandris v. Isbrandtsen-Moller Co. 
Inc.6 and Lakshmi Narain v. Raghbir Singh,? referred to. 

If any of the Rules of conciliation and arbitration framed by the International 
Chamber of Commerce is void as being inconsistent with the law of a particular 
country, then qua the disputes which are governed by the law of that country such 
a rule has to be ignored and its provisions are clearly severable from the rest of 
the Rules. Even invalidity of any rule in view of the law of a particular country 
by which the arbitration is to be governed, does not affect the validity of the arbi- 
tration agreement and the arbitration proceedings have to be conducted in accordance 
with the rules framed by the International Chamber of Commerce in so far as they 
are not inconsistent with the law of the country by which the arbitration proceedings 
are governed. 


Unprr two agreements respectively dated March 22, 1961, and March 14, 1968, 
made between the Fertilizer Corporation of India (plaintiffs) and Chemical 
Construction Corporation (defendants) the parties agreed that all their dis- 
putes and differences should be finally settled by arbitration in conformity 
with the Rules of conciliation and arbitration of the International Chamber 
of Commerce. Disputes arose between the parties regarding the returns of 
ineome-tax filed by the defendants for the assessment years 1966-67 and 1967- 
68. These returns were filed by the defendants having regard to the provi- 
sion in article 6.1 of both the above agreements that the plaintiffs had agreed 
to pay to the defendants price and/or fees mentioned in these agreements free 
of any taxes and/or dues of any kind that may be levied by Indian Tax Authori- 
ties in respect of the defendants’ activity and/or profits arising or aceruing 
in India as a result of the supply of services and equipment under the said 
agreements. The defendants’ case was that the whole of the claim made in 
the suit filed against them by the plaintiffs had arisen because the plaintiffs 
disputed the correctness and legality of the returns of income-tax filed by the 
defendants for the above two assessment years. The claim in the suit was, 
therefore, covered by the arbitration clause contained in the above two agree- 
ments. The defendants instituted the present Notice of Motion under s. 34 
of the Arbitration Act, 1940, for stay of the suit. 

The Notice of Motion was heard by K. K. Desai J., who in his judgment 
delivered on February 19/20, 1969, observed inter alia as follows: 


K. K. Desar J. The fifth contention was that to the arbitration agreements 
between the parties the Foreign Awards (Recognition and Enforcement) Act, 
1961, applied. The stay application should, therefore, have been under s. 3 
of that Act. Under that section, unless a written submission was made by 
both sides in pursuance of the agreement of arbitration. contained in the con- 


1 [1961] A.LR. S.C. 1285, s.o. 64 Bom. 5 (1969) Award Petition No. 41 of 1969, 


L.R. 169. decided by Kantawala J., on August 28/Sep- 
2° [1942] A.C. 856. tember 1, 1969 (Unrep.). preg 
3 [1962] ALR. S.C, 1810. 6 [1951] L.R. 1 K.B. 240. 

4 [1968] ALR. S.C. 90. 7 Rose A.LR. Punj. 249; 
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tract between the parties, stay could not be obtained. Now, there is no sub- 
stance in this contention. It is quite apparent that the convention that is men- 
tioned in the Schedule to the Act was enacted by different nations so that a 
domestic award made in the territory of one of the nations should be recognis- 
ed and enforced as foreign award in the territories of the other nations being 
parties to the convention. That is the effect of Article I of the convention 
which is Schedule to the Act. That is the effect of the provisions in s. 2 of 
the Act read with s. 9 thereof. The relevant part of s. 2 runs as follows: 

“ _..., foreign award’ means an award ... made ... 

(a) in pursuance of an agreement in writing for arbitration to which the Con- 
vention set forth in the Schedule applies, and 

(b) in one vf such territories as the Central Government,... by notification in the 
Official Gazette, declare to be territories to which the said Convention applies.” 


Section 9 provides that: 

“Nothing in this Act shall— 

(a) prejudice any rights which any person would have had of enforcing in India 
of any award ... if this Act had not been passed; or 

(b) apply to any award made on an arbitration agreement governed by the law 
of India.” Td ` 


Now, this provision in cl. (b) of s. 9 must be held to be applicable to the 
present arbitration agreements between the parties. The reason for this is 
that the arbitration clause in the contracts between the parties as cited above 
provides that the venue of all arbitrations shall be at New Delhi in India. The 
forum of arbitration has been thus fixed in India. The direct consequence of 
the provision is that to the arbitrators proceeding with arbitration at New Delhi 
and to the parties to such arbitration the provisions of the Indian Arbitration 
Act must apply. The award that is made in such an arbitration would be a 
‘(domestic award’’ and not a foregin award. 


.Mr. Bhabha, however, relies upon some of the rules of arbitration of Inter- 
national Chamber of Commerce and on the basis of those rules submits that 
the award made by the arbitrators governed by those rules should be consider- 
ed foreign award. Now, this contention, prima facie, cannot be accepted, be- 
cause unless excepted by reason of the provisions in the Act itself, to all arbi- 
tration proceedings conducted in India the provisions of the Indian Arbitration 
Act would be applicable. Now, it is true that some of the rules of arbitration 
of the International Chamber of Commerce purport to make provisions which 
authorise the arbitration Court mentioned in those rules to appoint an arbi- 
trator when parties do not within the period fixed by the rules nominate their 
own arbitrator. Rule 3 under Article 13 provides that if one of the parties 
raises pleas as to the existence or validity of the arbitration clause, the arbi- 
tration Court may order that without prejudice to the merits of such pleas the 
arbitration shall proceed, Rule 4 under this Article provides that such 
pleas will not deprive the arbitrator of jurisdiction to proceed further. Under 
Article 26 of the rules, before announcing finally completed award, the same 
is required to be placed before the Court of arbitration. Authority is given 
to that Court to draw the arbitrator’s attention to points connected with the 
merits of the case with due regard to the arbitrator’s liberty of decision. There 
is provision also for depositing the award made with the Secretariat of the 
arbitration Court. It is not necessary for the purposes of deciding this Notice 
of Motion to consider the effect and/or validity of these rules, having regard 
to the provisions in the Indian Arbitration Act. It is sufficient to state that 
the scheme of the rules, in so far as it may be found to be contrary to the 
provisions in the Act, will not be binding on the parties as being invalid. If 
and in so far as the scheme in the rules is found to be not in consonance with 
* the provisions of the Act, it will not have the consequence of making the 
award made under the arbitration agreed between the parties a foreign award. 
As already stated, since the venue of arbitration is fixed at New Delhi, the 

B.L.R.—23, 
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award to be made by the arbitrators will be a domestic award to which the 
provisions of the Indian Arbitration Act will be applicable. In this connec- 
tion, it is of interest to notice that Article 27 of the rules provides that 
“the arbitral award shall be deemed to be made at the place of the arbitration 
proceedings...’’. It is, under these circumstances, difficult to accept the eon- 
tention that to the arbitration clause, agreed between the parties and the pro- 
ceedings and award to be made in pursuance thereof the Foreign Awards (Re- 
cognition and Enforcement) Act is applicable. 

It requires to be recorded that in connection with the true construction and 
effect of the provisions in s. 3 of the above Act, reference was made by the 
parties to the decision of the Supreme Court in the case of Societe De Traction 
Etc. v. Kamani! and the decision of this Court in the matter ef Kaman Ete. 
Ld. v. Societe De Traction Ete? It is not necessary to refer to the contents 
of these reports because the question of application of s. 3 of the Act does 
not arise in this case. 

- It is, therefore, held that to the present application the provisions of s. 34 
of the Indian ‘Arbitration Act are applicable. The non-existence of a written 
submission made by all the parties in pursuance of the arbitration agreement 
does not disentitle the defendants from the stay of the suit under s. 34 of 
the Indian Arbitration Act. 


The plaintiffs appealed. 


K. H. Bhabha with D. H. Dwarkadas, for the appellants. 
A. H. Desai with N. G. Thakkar, for the respondents. 


KANTAWALA C.J. The Fertilizer Corporation of India, the plaintiffs, have 
filed this appeal against the judgment and order. of K. K. Desai J. whereby he 
stayed the suit filed by the plaintiffs against the defendants having regard to 
the provisions of s. 34 of the Arbitration Act, 1940. On March 22, 1961 the 
plaintiffs entered into a contract with the defendants to do various things in 
connection with setting up of the Ammónia Plant. That agreement is divided 
into several Articles, Article III provided for the various obligations of the 
defendants. Under this Article the defendants were to perform diverse ser- 
vices for the Plant as therein enumerated. Article IV deals with procurement 
of certain items of equipment in India. Paragraph 5.1 of this Article inter 
alia provided that for the performance of defendants’ services and the supply 
of materials and equipments as outlined in Article III paragraph 3.1 the 
plaintiffs shall pay to the defendants a firm price of $ 19,790,000 subject to 
deduction under Article IV payable in United States funds collectable at par 
in New York, U.S.A. Article VI of the agreement provided terms in rela- 
tion to taxes. Paragraph 6.1 thereof is as under: 

“6.1. It is understood that all the above mentioned price and/or fees and any 
subsequent prices and/or fees agreed upon are and shall be free of any taxes and/or 
dues of any kind that may be levied by any Indian Authority in respect of Chemico’s 
(defendants’) activity and/or profits arising or accruing in or out of India as a result 
of the supply of services and equipment under this Agreement including any such levies 
or taxes on income of all foreign supervisory personnel assigned to the Project in India. 
It is agreed that should any of the aforementioned taxes and/or levies be assessed 
upon Chemico (defendants) or its employees by an Indian authority under any exist- 
ing or future Indian Laws or regulations, the total cost of all such levies will be paid 
by the client (plaintiffs) to Chemico (defendants) in local currency.” 


There is an arbitration clause in this agreement and it is contained in para- 
graph 12.2 of Article XII. That paragraph relating to arbitration is as under: 


“12 2. Except as otherwise provided all disputes and differences between the Client 
(plaintiffs) and Chemico (defendants) shall be finally settled by arbitration in con- 
formity with the rules of conciliation and arbitration of the International Chamber of 


1 (1968) 66 Bom. L.R. 892, S C. 2 (1968) 66 Bom. L.R. 758. 
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Commerce by one or more arbitrators appointed in accordance with the rules. The venue 
of all arbitrations shall be New Delhi in India.”. 


On March 14, 1963 almost an identical agreement was entered into between 
the plaintiffs and the defendants in relation to erection of a sulphuric acid plant. 
It is unnecessary to refer to the terms and conditions thereof, as the relevant 
conditions for the purposes of the present appeal are almost identical. 


The matters in controversy in this suit relate to the liability of the plaintiffs 
to pay taxes as provided under these two agreements. The scheme of para- 
graph 6.1 of Article VI of the two agreements was such that the price and/or 
fees agreed upon to be paid by the plaintiffs to the defendants were free from 
taxes that may be levied by any Indian authority in respect of the defendants’ 
activity and/or profits arising or accruing in or out of India as a result of 
the supply of services and equipment under the said agreements, The case 
of the plaintiffs is that for the purpose of income-tax in India the defendants 
filed returns of income without consulting and/or informing or referring the 
same to the plaintiffs in breach of what was contemplated by virtue of para- 
graph 6.1 of both the agreements. For the first three assessment years, 
namely, 1962-63, 1963-64 and 1964-65 the defendants filed returns of income 
showing some losses. For the assessment year 1965-66 the defendants filed a 
return showing a profit of Rs. 6,01,784 from which they claimed the losses of 
the three previous years. The case of the plaintiffs is that the said returns 
were submitted by the defendants to the tax authorities on the basis of the 
prices or amounts agreed to be paid by the plaintiffs to the defendants for 
services of the personnel of the defendant company in India. In the said re- 
turns the defendants did not include any profits which might have arisen to 
them out of the total price of $ 19,790,000 under paragraph 5.1 of the agree- 
ment of 1961 and out of the total price of $ 760,150 under paragraph 5.1 
of the second agreement. The case of the plaintiffs is that in the said re- 
turns for four years losses or profits were computed on the basis of income 
arising under paragraphs 5.2 and 5.3 of each of the said agreements. Their 
further case is that income of’ Rs. 78,119 computed for the assessment year 
1965-66 was grossed upto Rs. 2,50,748 by the Income Vax Officer since the in- 
come of Rs. 78,119 was free of income-tax in the hands of the defendants. Up- 
on the request of the defendants the plaintiffs paid a sum of Rs. 50,777.35 as 
advance tax for the assessment year 1966-67 in three equal instalments. The 
real disputes between the parties centred on the liability of the plaintiffs to 
pay tax for the assessment years 1966-67 and 1967-68. For the assessment 
year 1966-67 the defendants filed a return of income showing an income of 
Rs. 18,39,934. The case of the plaintiffs is that this return was filed by the 
defendants without consulting or disclosing or informing or furnishing details 
to the plaintiffs as to the manner in which and/or on what basis the said in- 
come of Rs. 18,39,934 was computed or how it was arrived at. Their case 
is that in computing or arriving at the said figure of income the defendants 
purported to includela part of the lump sum payment for the Plant and equip- 
ment and the services to be rendered in U.S.A. under paragraph 5.1 of each 
of the said agreements as income arising or accruing to the defendants in Jadia. 
In view of the said net income (free of taxes) of Rs. 18,39,934 for the assess- 
ment year 1966-67 the grossed up income would be Rs. 61,33,113. On the said 
gross income the total income tax payable came to Rs. 42,93,179. Deducting 
therefrom Rs, 50,777 which was paid as advance tax, a balance of Rs. 42 42,402 
was payable. The case of the plaintiffs is that with a view to avoid levy of 
pen and the charging of penal interest under the Income Tax Act, 1961 
and relying upon the statements and representations made by the defendants 
to the plaintiffs and/or in the said return of income for the assessment year 
1966-67 and/or believing or acting upon the faith and truth of the said state- 
ments and representations and not otherwise, the plaintiffs, deposited the sum 
of Rs. 42,42,402 into the Reserve Bank of India, Bombay. By the letter dated 
December 3, 1966 addressed to the Income Tax Officer, Companies Circle, Bom- 
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bay, the plaintiffs recorded that the said amount was paid under protest as 
the defendants had not furnished to the plaintiffs as to how they had arrived 
at the income of Rs. 18,839,934. It was further stated in the said letter that 
the said payment should be treated as provisional payment subject to final ad- 
justment on regular assessment. The case of the plaintiffs is that the said 
return of income filed by the defendants for the assessment year 1966-67 was 
clearly wrong and filed with a mala fide intention of making the plaintiffs pay 
a large amount of tax under paragraph 6 of the said agreements and thereby 
taking advantage of the said large payment made by the plaintiffs in India on 
behalf of the defendants to enable the defendants to claim relief or benefit 
under the taxation laws of U.S.A. im the nature of double income-tax relief. 
In calculating the said amount of income, it is the case of the plaintiffs that 
the defendants deliberately offered for taxation part of the lump sum pay- 
ments of $ 19,790,000 and $ 760,150 for plant and equipment and services to 
be rendered by the defendants exclusively in U.S.A. in paragraph 5.1 of 
each of the said two agreements. It is their case that upon a true construc- 
tion of the said agreements no part of the said lump sum payments of 
$ 19,790,000 and $ 760,150 for plant and equipment and services to be rendered 
in U.S.A. is taxable in India. 


For the assessment year 1967-68 the plaintiffs were required to pay a sum 
of Rs. 42,55,096 as advance payment of tax. The plaintiffs paid the said sum 
under protest to the Income Tax Department as called upon by the defen- 
dants. According to the plaintiffs the said amount: was paid to avoid penal 
proceedings and charges of penal interest under the Income-tax Act, 1961 and 
relying upon the statements and representations made by the defendants to 
the plaintiffs and/or in the said return of income for the assessment year 1967- 
68 and/or believing or acting upon the faith and truth of the said statements 
and representations and not otherwise. In October 1967 the plaintiffs filed 
revised returns of income for the assessment years 1966-67 and 1'967-68 for 
and on behalf of the defendants and as their agents. According to the plain- 
tiffs they became liable to pay by way of tax a maximum amount of Rs. 19,45,025 
only on the footing the defendants were to receive taxable remuneration 
free of tax. Their case is that they were thus made to pay an excess amount 
of Rs. 66,00,000 for the assessment years 1966-67 and 1967-68. There dre 
two claims made in the plaint in the alternative, the defendants are liable to 
pay to the plaintiffs the total sum of Rs. 85,86,358.36 which was paid by them 
for the assessment years 1966-67 and 1967-68 or in the alternative a sum of 
Rs. 66,41,333.36 and interest. There were four substantive reliefs claimed 
in the suit. By prayer (a) the plaintiffs asked for a declaration that the re- 
turns of income filed by or on behalf of the defendants for the assessment 
years 1966-67 and 1967-68 were not valid and legal and were not binding on 
the plaintiffs. By prayer (b) a relief by way of injunction was sought. 
Thereby the plaintiffs prayed that the defendants may be ordered and decreed 
to withdraw the said returns of income filed by them or on their behalf by 
their accountants, and/or to file revised returns of income for the said two 
assessment years excluding therefrom any income arising under paragraph 3.1 
of each of the said agreements of 1961 and 1963 and/or in the alternative the 
defendants be directed to accept as returns filed by or on behalf of the defen- 
dants as their returns, the returns of income filed by the plaintiffs for the said 
two assessment years and to permit and allow the plaintiffs and/or their re- 
presentatives to appear with the defendants before the Income Tax @fficer 
and/or the Appellate Authorities in the course of the aseessment proceedings 
for the said two years. By prayer (c) the plaintiffs asked for a decree in 
their favour in the sum of Rs. 80,21,460.66 against the defendants and by 
prayer (d) an alternative claim was made for a decree in the sum of 
Rs. 66,41,333.36 .as and by way of general damages and the sum of 
Rs. 13,80,127.30 as and by way of special damages. The suit was filed on or 
about November 11, 1968. s 
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On January 7, 1969 the defendants took out a Notice of Motion for stay 
of further proceedings in view of the provisions of s. 34 of the Arbitration 
Act, 1940. This Notice of Motion was taken out upon the plea that all the 
reliefs in the suit filed by the plaintiffs were founded upon the terms and 
conditions of the two contracts referred to therein; that both these contracts 
contained provisions for reference to arbitration; that all the matters in con- 
troversy between the parties in the suit were covered by the scope and ambit 
of the arbitration clause contained in the said two agreements; that at all 
relevant times they were ready and willing to submit the disputes and differ- 
ences between the parties to arbitration; and that under the circumstances they 
were entitled to a relief from the Court for stay of further proceedings in the 
suit in view of the provisions of s. 34 of the Arbitration Act, 1940. 


This Notice of Motion was resisted on behalf of the plaintiffs, but the learn- 
ed Judge by his order dated February 20, 1969 accepted the contention of 
the defendants and directed that all further proceedings in the suit are stayed 
under s. 34 of the Arbitration Act. 

. It is against this order passed by the learned Judge that the plaintiffs have 
come in appeal before us. ` 

Mr. Bhabha on behalf of the plaintiffs contended that the learned Judge 
was not justified in passing an order for stay of further proceedings in the 
suit, firstly because the matters in controversy between the parties in the suit 
were not covered by the scope and ambit of the arbitration clause contained 
in the two agreements. Secondly, he contended that by the arbitration clause 
contained in the two agreements, the disputes and differences between the 
parties were to be settled by arbitration in conformity with the rules of con- 
ciliation in arbitration of the International Chamber of Commerce by one or 
more arbitrators appointed in accordance with the rules; that some of the 
said rules were inconsistent with and in conflict with the provisions of the 
Arbitration Act, 1940 and were void; that accordingly it was not permissible 
to the Court to construe an arbitration in a form other than that as agreed 
between. the parties and that when such is the position it is not permissible 
to the Court to stay further proceedings in the suit. Thirdly, the contention 
was that even if prayers (a) and (b) which related to reliefs of declaration and 
injunction are covered by the arbitration agreement such reliefs can only be 
granted by the Court and the arbitrators will have no jurisdiction to grant 
the same; that when such is the position, in exercise of the discretion vested 
under s. 34 of the Arbitration Act, 1940 the Court ought not to pass an order 
of stay of further proceedings in the suit. Fourthly, he contended that having 
regard to the facts and circumstances of the present case it is quite evident 
that the defendants were not ready and willing to go to arbitration at all ma- 
terial times and that when such is the position, it is not permissible to the Court 
to pass an order of stay. Lastly, his contention was that there are allegations 
of fraud made against the defendants and when such allegations of fraud are 
made, it will be more appropriate for the Court to decide such questions and 
in exercise of discretionary power of the Court an order for stay of further 
proceedings in the suit ought not to be passed. ` 

The first question that arises for determination in this appeal is whether the 
matters in controversy between the parties in the suit are covered by the seope 
and ambit of the arbitration clause contained in the two agreements. Para- 
graph 12,2 of the two agreements provide that except as otherwise provided 
all disputes and differences between the parties shall be finally settled by 
arbitration in conformity with the rules of conciliation and arbitration of the 
International Chamber of Commerce by one or more arbitrators appointed 
in accordance with the rules. The arbitration clause in the present case is 
as regards the subject-matter of claims within its ambit in the widest possible 
terms. This clause is not in terms limited to claims arising under the con- 
tracts. It speaks simply about all disputes and differences between the parties. 
This of course does not mean that the term applies to claims of every imagin- 


. 
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able kind. Claims which are ite unrelated to the two agreements sitter: 
ed into between the parties would no doubt be excluded. When the arbitra- 
tion clause is worded in such a comprehensive manner, all disputes and differ- 
ences arising out of or concerning or in connection with or in consequence of 
or relating to the two agreements are referrable to arbitration. 


Though allegations of fraud and negligence are made at more than one 
place in the plaint, the cause of action is not precisely worded. It is however 
well settled that regard is to be had to the substance of the claim made in 
the suit and not merely to the form in which it is put. There can be no doubt 
whatsdever in this case that the claim in the present case is made by; the plain- 
tiffs primarily relying upon paragraphs 8.1, 5.1 and 6.1 of the terms of the 
two agreements. The liability to pay tax is imposed upon the plaintiffs by 

* paragraph 6.1 of the two agreements and the case of the plaintiffs distinctly 
is that the returns filed by the defendants for the assessment years 1966-67 
and 1967-68 are in breach of what was contemplated by virtue of paragraph 
6.1 of both the agreements. Their case further is that the profits which might 
accrue or arise to the defendants out of the total price under paragraph 5.1 
of the two agreements were fiot to be regarded as amount taxable in India. 
Their further plea is that having regard to the terms and obligations of the 
parties under the agreements the defendants were under an obligation to 
file returns of income after consulting and/or informing and/or referring the 
same to the plaintiffs; that both for the assessment years 1966-67 and 1967-68 
they have paid the two amounts mentioned in the plaint relying upon the 
statements and representations made by the defendants to the plaintiffs and/or 
in the returns of income for the said two years and/or believing or acting upon 
the faith and truth of the said statements and representations and not other- 
wise and/or believing that the said returns of income were prepared. accord- 
ing to or based on the correct and true facts and the provisions of the Income 
Tax Act, 1961. Undoubtedly, they have stated in the plaint that the amounts 
for the two years have been paid by them under protest, but there is no aver- 
ment in the plaint indicating what type of coercive proceedings could have 
been adopted by the defendants in order to compel the plaintiffs to pay the 
said amounts except by adopting legal proceedings either before the arbitrator 
or in a Civil Court. The cause of action after referring to the various facts 
is generally set out in paragraphs 19 to 24 of the plaint which clearly 
show that the averments and submission made therein are based upon their 
contentions as regards the rights and obligations of the parties upon true con- 
struction of the various provisions of the two agreements. It is undoubtedly 
their case that while submitting the returns for these two years the defen- 
dants showed therein various amounts by way of income which having regard- 
to the true interpretation of the terms of the agreements ought not to have 
been included therein; that such amounts were so included with the mala fide 
object of claiming double taxation relief in U.8.A.; that in so submitting the 
returns the defendants are either guilty of fraudulent or negligent behaviour 
but there is no specific averment in the plaint that the claim in the suit is 
based by way of an action in tort. Upon a proper scrutiny of the avermenta 
in the plaint, the case of the plaintiffs is that having regard to the terms and 
obligations of the parties under the two agreements for the assessment years 
1966-67 and 1967-68 they were made to pay to the Income Tax Department 
amounts which having regard to the rights and obligations of the parties under 
the contracts they were not liable to pay. Thus the whole of the claim in the 
suit is really founded upon the interpretation of the various provisions of the 
two agreements. As the arbitration clause in the present case is very wide, 
all the matters in controversy between the parties in the suit are covered by 
the arbitration clause contained in paragraph 12.2 of the agreements. 

What is a tortious liability is discussed in Winfield and Jolowiez on Tort, 
Ninth Ed. at pages 11 to 14. At page 11 it is stated that 


“tortious liability arises from the breach, of a duty primarily fixed by the law; this 
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duty is towards persons generally and its breach is redressible by an action for unliqui- 
dated damages”. 

It is Winfleld’s view that tortious duties exist by virtue of the law itself and 
are not dependent upon the agreement or consent of the persons subjected to 
them. Further in Winfield’s view, if the primary duty is towards a specific 
person or specific persons, it cannot arise from tort. Lastly the breach of duty 
is redressible by an action for unliquidated damages. Where the plaintiff in 
an action sues for a predetermined and inelastic sum of money, he is claiming 
liquidated damages. But where he seeks to recover such an amount as the 
Court, in its discretion, is at liberty to award, he is claiming unliquidated 
damages, and this is so even where he has specified a particular sum of money 
in his pleadings. If regard be had to the cause of action pleaded in the plaint, 
it is quite apparent that the case of the plaintiffs is that while submitting the 
returns of income for the assessment years 1966-67 and 1967-68, the defendants ' 
have included therein various amounts which upon a true construction of the 
terms of the two contracts they were not entitled td do; that by reason of such 
wrongful inclusion of amounts the plaintiffs were made to pay the amounts 
claimed in the suit which otherwise upon proper construction of the terms of 
the contracts they were not liable to pay. Substantially the claim is not by 
way of tort but is for enforcement of a liability arising from a breach of the 
contracts on the part of the defendants. 


Even if the claim in suit be regarded as both arising under contract and by 
way of tort, that by itself is not sufficient to exclude the matters in controversy 
between the parties from the ambit of an arbitration clause when it is worded 
in such words of wide amplitude. In Woolf v. Collis Removal Service,! in his 
statement of claim the plaintiff alleged that the defendants had contracted to 
remove his furniture and effects from London to their store in M., and there 
safely to keep and take care of them, and that, in breach of that contract, they 
had removed the goods to a different destination, a farm in B., where some of 
them were lost and others damaged. Further, or alternatively, the plaintiff 
alleged that the goods were lost and damaged owing to the negligence of the 
defendants in using, when the goods arrived:at B., an unsuitable place in which 
to store them and guarding them inefficiently. There was an arbitration clause 
in the following terms: . 

“If the customer makes any claims upon or counter-claim to any claim made by 
the contractors, the same shall in case of difference be referred to the decision of two 
arbitrators ... and the making of an award shall be a condition precedent to any right 
of action or counterclaim.” 


Upon a suit being filed, before taking any steps in the action the defendants 
applied under s. 4 of the (English) Arbitration Act, 1889 (corresponding to 
s. 34 of the Arbitration Act, 1940) for a stay, which was granted by the master, 
and his decision was upheld by the Judge in chambers. In appeal the Court 
of Appeal inter alia held that even if the claim in negligence was a claim in 
tort and not under the contract, yet there was q sufficiently close connection 
between that claim and the transaction to bring the claim within the arbitra- 
tion clause. Asquith L.J. at page 263 points out: 

“The arbitration clause in the present case is, as to the subject-matter of claims 
within its ambit, in the widest possible terms. That clause is not in terms limited to 
claims arising ‘under’ the contract. It speaks simply of ‘claims’. This, of course, does 
not mean that the term applies to claims of every imaginable kind. Claims which are 
entirely unrelated to the transaction covered by the contract would no doukt be ex- 
cluded; but we are of opinion that, even if the claim in negligence is not a claim 
‘under the contract, yet there is a sufficiently close connection between that claim and 
that transaction to bring the claim within the arbitration clause even though framed 
technically in tort.” ` i ; 


+ 
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For determining the nature of the disputes whieh can be regarded as falling 
within the scope and ambit of an arbitration clause, reference was made to a 
decision of the Supreme Court in Union of India v. 8.T. & C. Co? In this 
case the Supreme Court laid down the test to be applied when the parties 
provided for reference to arbitration in respect of disputes arising out of 
or in connection. with a contract. While construing such a clause, the test was 
laid down by the Supreme Court as under (p. 491): 

“...The test for determining the question is whether recourse to the contract by 
which both the parties are bound is necessary for the purpose of determining whether 
the claim of the respondent firm is justified or otherwise. If it is necessary to take 
recourse to the terms of the contract for the purpose of deciding the matter in dispute, 
it must be held that the matter is within the scope of the arbitration clause and the 
_ arbitrators have jurisdiction to decide this case.” 


In the present case the arbitration clause contained in paragraph 12.2 of the 
two agreements is of the widest amplitude and it is impossible to decide the 
‘matters in controversy between the parties in the suit without recourse being 
had to the terms and conditions of the contracts. In fact the cause of action 
in the plaint is founded having regard to the rights and obligations of both 
the parties under the several terms of these two agreements. 

Reliance was placed by Mr. Bhabha upon a decision of the Calcutta High 
Court in Ghewarchand v. Shiva Jute Bailing Lid3 In this case the principle 
that was laid down by Asquith L.J. in Woolf’s case was accepted, but the 
Court took the view that upon the facts of the case that principle was not 
attracted. According to the Division Bench 

“An action is not to be considered to be in relation to and in connection with a 
contract merely because it is shown that if there had never been any contract there 
would not have been any cause of action. What the Court is to look into is what the 
substance of the plaint is but not how the claim is framed. If the cause of action on 
which the claim is based is an independent one which does not arise on the contract 
or is not in relation to the contract, it is idle to suggest that merely because at some 
earlier stage there was a contract and, while giving the history of the case, some reference 
has to be made to a previous contract, it cannot be said in every such case that it is 
in some way or other related to the contract. 

Whether in a case the dispute arises out of the contract or is in relation to the 
contract or not must depend on the particular facts of each case.” 


Applying the principle the Court took the view that the cause of action 
in the case before them was based wholly upon tort and tort alone which had 
got no connection direct or indirect with the contract itself, and that the re- 
ference to the contract was only a link in the story to show how the goods 
came to be in the possession of the defendants and the claim is not based in 
any way or related to the contract itself. There can be no controversy as 
regards the principle laid down in this case, but if the facts of the case be- 
fore us are scrutinised there is no doubt that the claim is made by the plaintiffs 
in the suit relying upon the true construction of the various terms of the two 
agreements and the rights and obligations of the parties arising thereunder. 
Primarily reference has been made to such rights and obligations under the 
provisions of paragraphs 3.1, 5.1, and 6.1 of the agreements and it is stated 
that upon a proper construction of the said terms the defendants were not 
entitled to include certain amounts in the returns of income filed by them for 
the two relevant years and the plaintiffs cannot be called upon to pay the 
amount of tax notwithstanding their obligation under paragraph 6.1 thereof. 

In our view, all the matters in controversy in this suit are directly covered 
by and are within the scope and ambit of the arbitration clause contained in 
paragraph 12.2 of the two agreements. 

Before the trial Court it was contended on behalf of the plaintiffs that the 
provisions of s. 34 of the Arbitration Act, 1940 do not apply to the arbitration 


2 [1969] A.LR. S.C, 488. 3 [1950] A.LR. Cal. 568. 
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clause contained in the two agreements; that to these proceedings the provisions 
in the Foreign Awards (Recognition and Enforcement) Act, 1961 apply; that 
under s. 3 of the Act, the defendants were not entitled to stay of the suit, 
inasmuch as a submission in writing in pursuance of the arbitration clause 
contained in the two agreements has not been executed by and between the 
parties; that under that section, the existence of such a submission is a condition 
" precedent for stay of the suit. That contention was negatived by the learned 
Judge and the learned Judge took the view that the proceedings before the 
arbitrators will be governed by the provisions of the Arbitration Act, 1940. 
In M/s. D. Gobindram v. M/s. Shamji K. & Cot it is laid down as follows: 
“Whether the proper Jaw is the lex loci contractus or lex loci solutionis, in the ab- 
sence of any expressed intention is a matter of presumption. If Courts of a particular 
country are chosen, it is expected, unless there be either expressed intention or evidence, 
that they would apply their own law to the case. Where the arbitration clause indi- 
cated an arbitration in India, this leads to an inference that the parties have adopted 
the law of the country in which arbitration is to ba made. This inference can be drawn 
even in a case where the arbitration clause is void according to the law of the country, 
where the contract is made and to be performed.” 


The finding of the learned Judge that the proceedings before the arbitrators 
would be governed having regard to the provisions of the Arbitration Act, 
1940, is not challenged before us. The argument, however, was that under 
paragraph 12.2 of the two agreements, the disputes and differences were to 
be settled by arbitration in conformity with the rules of conciliation and arbi- 
tration of the International Chamber of Commerce; that some of the rules 
framed by the International Chamber of Commerce for arbitration are incon- 
sistent with the provisions of the Arbitration Act, 1940 and that accordingly 
the arbitration agreement itself is void as it is inconsistent with the provisions 
of the law applicable in the country. Though such a plea was not taken either 
in the affidavit in reply or in the trial Court, we have permitted Mr. Bhabha 
to argue the same as it is based upon a finding given by the learned Judge. 


The argument of Mr. Bhabha is that the provisions contained in Articles 
7, 18, 28, 26, 29 and 30 of the Rules of conciliation and arbitration framed 
by the International Chamber of Commerce are inconsistent with some of the 
provisions of the Arbitration Act, 1940 and are therefore void. His submis- 
sion is that if such Rules are void, then it is not permissible to the Court to 
compel the parties to go to arbitration that is to be conducted not in accord- 
ance with the rules provided in the arbitration clause, but something other 
than those agreed to by them. Article 7 of the Rules provided for choice of 
arbitrators. This Article contains five Rules and the argument of Mr. Bhabha 
was that Rules 2, 3 and 4 are inconsistent with the provisions of the Arbitra- 
tion Act, 1940. The arbitration clause in the present case deals with arbitra- 
tion by one or more arbitrators appointed in accordance with the arbitration 
Rules. Rule 2 of Article 7 deals with the procedure to be followed when the 
parties are unable to arrive at an agreed choice as to the arbitrator or arbitrators. 
The first paragraph of rule 2 provides that if the parties have agreed to the 
settlement of a dispute by a sole arbitrator, they may nominate him by com- 
mon agreement for confirmation by the Court (meaning, Court of Arbitration 
or arbitrator or arbitrators). Failing agreement between the parties within a 
period of thirty days from the notification of the request for arbitration to 
the opposite party, the arbitrator shall be appointed by the Court. Sub-para- 
graph 2 of this rule deals with a case where the reference is to be to three 
arbitrators. It is unnecessary to refer to the provisions of this sub-paragraph 
as in the present case there is no provision for reference to three arbitrators. 
The sub-paragraph 3 of rule 2 provides that if the parties fail to agree on 
the number of arbitrators. the Court shall appoint a sole arbitrator, unless one 
of the parties requests that the case be submitted to three arbitrators and 


4 [1961] A.1.R. S.C. 1285, s.c. 64 Bom. L.R. 169, 
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the dispute appears to the Çourt important enough to warrant the appoint- 
ment of three arbitrators. In this case, the rules of the preceding paragraph 
shall apply and the parties shall be allowed a period of fifteen days in which 
to nominate their arbitrators. The argument of Mr. Bhabha is that the pro- 
visions of this rule interfere with the power of the Court contained in s. 8 of 
the Arbitration Act, 1940. Section 8 provides for the power of the Court 
to appoint arbitrator or umpire under the circumstances therein specified, but 
it is difficult to see how the provisions of rule 2 can be regarded as being 
10, with or contrary to the provisions of s. 8 of the Arbitration Act, 
In M/s. D. Gobindram v. M/s. Shamji K. & Co. it is held: 


“Where the parties by their agreement have placed the power of selecting an 

arbitrator or arbitrators (in it is included also the umpire) in the hands of the Chair- 
man of the Board of Directors of East India Cotton Association Ltd. the Court can cer- 
tainly perform the ministerial act of sending the agreement to him to be dealt with 
by him. Once the agreement filed in Court is sent to the Chairman, the Bye-laws lay 
down the Procedure for the Chairman and the appointed arbitrator or arbitrators to 
follow, and that procedure, if inconsistent with the Arbitration Act, prevails. In such 
a case there is no impediment to action being taken under s. 20(4) of the Arbitration 
Act, 1940.” 
This decision, therefore, clearly lays down that the provisions contained in 
rule 2 of Article 7 are in no way inconsistent with the provisions of the Arbi- 
tration Act and does not fetter or restrict the powers of the Court to act 
thereunder. 

Rule 3 of Article 7 provides that 

“when the Court has to appoint one or more arbitrators, it shall choose the National 
Committee or Committees from which it shall request nominations. Sole arbitrators 
and third arbitrators must be nationals of countries other than those of the parties”. 


The argument of Mr. Bhabha was that this provision imposes fetter upon the 
power of the Court to appoint an arbitrator who is a National of the country 
to which the parties belong. We fail to see how such a. provision can be 
regarded as being inconsistent with any of the provisions of the Arbitration 
Act, 1940. The object underlying this provision is to ensure that the disputes 
between the parties are decided by an arbitrator who is not a National of the 
country to which either of the parties belonged. This is with a view to avoid 
the possible charge of bias or partiality on the part of the arbitrator and its 
provisions can never be objected to. 
Rule 4 of Article 7 provides that 

“should an arbitrator be challenged by one of the parties the decision of the Court 

of Arbitration, which shall be the sole judge of the grounds of challenge shall be final”. 


The argument of Mr. Bhabha was that the provisions of this rule are incon- 
sistent with the provisions of ss. 5 and 11 of the Arbitration Act, 1940. Sec- 
tion 5 provides that the authority of an appointed arbitrator or umpire shall 
not be revocable except with the leave of the Court, unless a contrary inten- 
tion is expressed in the arbitration agreement. Assuming that the provisions 
of rule 4 are in any way inconsistent with or not in consonance with the pro- 
visions of s. 5, there is a clear indication in s. 5 that whenever such incon- 
sistency exists ‘then the contrary intention expressed in the arbitration agree- 
ment is to prevail. Section 11 deals with the power of the Court to remove 
arbitrators or umpire under the circumstances therein specified. We fail to 
see how the provisions of rule 4 can be regarded as a fetter upon the power 
of‘the Court to remove an arbitrator under the provisions of s. 11 of the Arbi- 
tration Act, 1940. 
Article 10 of the Rules deals with the effect of arbitral agreement. Re- 
ference was made to rules 3 and 4 under this Article. Rule 3 provides that 
“if one of the parties raises one or more pleas as to the existence or validity of the 
arbitration clause, and the Court of Arbitration has satisfied itself of the prima facie 
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existence of such a clause, the Court may, without prejudice to the admissibility or the 
merits of such pleas, order that the arbitration shall proceed. In this case, any 
decision as to the arbitrator’s jurisdiction shall lie with the arbitrator himself’. 


Rule 4 of this Article provides that 

“Unless otherwise stipulated, the arbitrator shall not cease to have jurisdiction by 
reason of an allegation that the contract is null and void or non-existent, If he upholds 
the validity of the arbitration clause, he shall continue to have jurisdiction to determine 
the respective rights of the parties and to make declarations relative to their claims 
and pleas even though thé contract should be null and void or non-existent”. 


The argument of Mr. Bhabha is that it is settled law that arbitrator has no 
jurisdiction ‘to decide the existence or the plea as to validity of the contract 
containing an arbitration clause under which he acts; that when such a power 
is conferred upon an arbitrator by rules 3 and 4 of Article 13 it is totally 
inconsistent with the position which is settled in law in this country. It is 
undoubtedly true that under rules 3 and 4 of Article 13 questions relating 
to the existence and validity of the contract are permitted to be decided by 
the arbitrator. The question, however, arises whether conferring of such power 
upon the arbitrators invalidates an abitration agreement. Reference can be 
had to a passage in Russell on Arbitration, Eighteenth Ed. at page 142. It 
is stated there: 

“It would seem that an arbitration clause could be so phrased as to amount to a 
valid agreement to refer any dispute as to whether the contract in which the clause is 
contained ever became binding on the parties, as a whole, at all. Such clauses are no 
doubt comparatively rare.” 


This passage in Russell on Arbitration is founded upon the observations of 
Lord Wright in Heyman v. Darwins, Lid5 At page 385 Lord Wright ob- 
served as follows: 

“I should prefer to put it that the existence of his (arbitrator’s) jurisdiction in 
this, as in other cases, is to be determined by the words of the submission. I see no 
objection to a submission of the question whether there ever was a contract at all, 
or whether if there was, it had been avoided or ended. Parties may submit to arbitra- 
tion any or almost any question”. 


This passage undoubtedly suggests that the clause as to arbitration may be 
so worded as to be comprehensive enough to include within its scope a deci- 
sion as to the existence as well as validity of the contract containing such arbi- 
tration clause. 


Counsel of both the parties have relied upon two decisions of the Supreme 
Court in cases which were heard together and disposed of on the same day. 
Mr. Bhabha relied upon the decision of the Supreme Court in Khardah Co. 
Lid v. Raymon & CoS, that the arbitrator will have no jurisdiction to decide 
a question as to the existence or validity of the arbitration agreement. 
Mr. Desai, on the other hand, relied upon the decision of the Supreme 
Court in Waverly Jute Mills v. Raymon & Co.’ in support of the plea that 
the dispute as to the validity of a contract would be a subject-matter of an 
agreement to arbitration in the same manner as a dispute relating to a claim 
made under the contract. In neither of these two cases the question which 
we are called upon to consider either arose for consideration or was decided. 
The argument of Mr. Bhabha is that as by the rules 3 and 4 of Article 18 
of the Rules the arbitrators are clothed with a power to decide questions as 
to the existence or validity of an arbitration agreement contained in a con- 
tract, such an arbitration agreement itself is void as being inconsistent with 
the settled law of the country. In Khardah Co. Litd.’s case the real question 
which arose for decision was whether the jurisdiction of the Court to decide 
a question as to the validity of the contract containing an arbitration agree- 


& [1942] A.C. 356. 7 [1968] A.LR. S.C. 90. 
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ment was taken away if the arbitration clause contained therein was wide 
enough to include within its scope a dispute inter alia relating to the validity 
of the contract. It is decided: 

“It cannot be disputed that the expression ‘arising out of or ‘concerning’ or 
‘in connection with’ or ‘in consequence of’ or ‘relating to this contract’ occurring in an 
arbitration clause in an agreement to purchase goods are of sufficient amplitude to take 
in a dispute as to the validity of the agreement. But the arbitration clause cannot be 
enforced when the agreement of which it forms an integral part is held to be illegal. 
On principle it must be held that when an agreement is invalid every part of it in- 
cluding the clause as to arbitration contained therein must also be invalid. 

Accordingly, a dispute that the contract of which the arbitration clause forms an 
integral part is illegal and void is not one which the arbitrators are competent to de- 
cide under the arbitration clause although it is of sufficient amplitude to take in a 
dispute as to the validity of the agreement and in consequence a party to the contract 
is entitled to maintain an application under s. 33 for a declaration that the contract 
is illegal and that in consequence the proceedings taken thereunder before the arbitra- 
tors and the award in which they resulted were all void.” 

At page 1815 the ratio of the decision is given thus: 

“,..We are accordingly of the opinion that the dispute that the contract dated Septem- 
ber 7, 1955 is illegal and void is not one which the arbitrators are competent to decide 
under Cl. 14 and that in consequence the respondents are entitled to maintain the pre- 
sent application under s. 33 of the Arbitration Act.” 


In Waverly Jute Mills’ case, a question arose in relation to an award made 
under the rules and regulations framed under the Forward Contracts (Regula- 
tion) Act, 1952. At page 97 it is observed: 

“,..A dispute as to the validity of a contract could be the subject-matter of an agree- 
ment of arbitration in the same manner as a dispute relating to a claim made under the 
contract. But such an agreement would be effective and operative only when it is 
separate from and independent of the contract which is impugned as illegal. Where, 
however, it is a term of the very contract whose validity is in question, it has, as held ° 
by us in Khardah Co. Ltd. case, no existence apart from the impugned contract and 
must perish with it.” 


It may' be noted that both these decisions were in appeals which were heard 
together and disposed of by the same Bench of the Supreme Court and the 
judgment in both the matters was given by Venkatarama Aiyar J. In Waverly 
Jute Mills’ case, the decision in Khardah Co. Ltd. case is expressly referred 
to at more than one place and even there it is held that a dispute as to the 
validity of a contract could be the subject-matter of an agreement of arbitration 
in the same manner as a dispute relating to a claim made under the contract. 
It was, however, emphasised that such an agreement would be effective and 
operative only when it is separate from and independent of the contract which 
is impugned as illegal. Thus it is not impossible to have an arbitration agree- 
ment which may include within its scope a decision of arbitrator upon a ques- 
tion relating to the validity of the contract. However, in neither of the two 
cases there are any observations which go to support the contentions raised 
by Mr. Bhabha before us. In none of them is there any observation supporting 
a contention that an arbitration agreement which empowers an arbitrator to 
decide a question relating to existence or validity of arbitration agreement is 
itself void. In fact, such a question did not arise for consideration in either 
of the two cases, nor are there any observations which throw light thereupon. 
On the other hand, in Heyman’s case the observations of Lord Wright are 
wide enough to suggest that there can be a valid agreement to refer any 
dispute as to whether the contract in which the clause is contained ever be- 
came binding on the parties as a whole or at all. In our opinion, the fact 
that under rules 3 and 4 of Article 13 arbitrators are clothed with a power to 
decide inter alia a question as to the existence and validity of the contract does 
not by itself render those rules void or nugatory. It should not be overlooked 
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that we are in the present case not concerned with a question relating to a de- 
cision of the arbitrator on a controversy relating to existence or validity of the 
contract containing the arbitration agreement. In fact, this plea is raised by 
way of a defence in the Notice of Motion for stay of suit under s. 34 of the 
Arbitration Act. It is the Court which has to consider the validity of the arbi- 
tration agreement itself and if in the opinion of the Court the contract which 
contains the arbitration clause is valid, no question is likely to arise before the 
arbitrator on that point and even if such question will arise the arbitration 
will be coneluded by a decision of this Court. 


Under paragraph 12.2 of the agreement arbitration is to be conducted in 
conformity with the rules of conciliation and arbitration of the International, 
Chamber of Commerce. These rules are of a comprehensive nature relating to 
arbitrations between parties ordinarily belonging to different nationality and 
even if for the sake of argument, any of these rules'is void as being inconsistent 
with the law of a particular country, then qua the disputes which are governed 
by the law of that country such a rule has to be ignored and its provisions 
are clearly severable from the rest of the rules. Even invalidity of any rule 
in view of the law of a particular country by which the arbitration is to be 
governed, does not affect the validity of the arbitration agreement and the arbi- 
tration proceedings have to be conducted in accordance with the rules framed 
by the International Chamber of Commerce in so far as they are not incon- 
sistent with the law of the country by which the arbitration proceedings are 
governed. 


Article 23 of the Rules deals with time limit of awards. It consists of two 
rules. The first rule provides that the arbitrator must make the award within 
sixty days from the date on which he signed the statement referred to in Article 
19. Rule 2 of this Article provides that the Court may extend this period 
if it considers it necessary. The argument of Mr. Bhabha was that the pro- 
visions of these rules are inconsistent with clause 3 of the First Schedule and 
the provisions of s. 28 of the Arbitration Act. Normally under clause 3 of 
the First Schedule an award has to be made within four months after enter- 
ing „on the reference. However, such a stipulation is applicable only in the 
absence of a contract to the contrary. Whenever there is a contract to the 
contrary, the time limit prescribed by clause 3 of the First Schedule is not 
attracted. Section 28 confers power upon the Court to enlarge time for mak- 
ing award. Simply because by rule 2 the Court of Arbitration has been con- -' 
ferred power to enlarge time, the power of the Court to enlarge time under 
s. 28 is not affected or interfered with. All the powers which are conferred 
upon the Court under s. 28 of the Arbitration Act, 1940 will be available not- 
withstanding the provisions of Article 23. We see nothing in rules 1 and 2 
of Article 23 which can be regarded as inconsistent with or not in consonance 
with the provisions of s. 28 of the Arbitration Act, 1940. 


Article 26 of the Rules requires that the award made by the arbitrators has 
to be passed by the Court of Arbitration. Under that Article before completing 
the award, the arbitrator shall submit the same to the Court of Arbitration. 
The Court may lay down modifications as to its form and if, need be, draw the 
arbitrator’s attention even to points connected with the merits of the case, but 
with due regard to the arbitrator’s-liberty to decide. No award shall under 
any circumstance be issued until approved as to its form by the Court of Arbi- 
tration. It is true that there is no similar provision contained in the Arbitra- 
tion Act, 1940, but even under this Article it is the arbitrators who are clothed 
with the power to decide a dispute and it only confers power upon the Court 
of Arbitration to make a request to the arbitrators to review their decision 
affecting inter alia matters relating to the merits of the case. Reliance was 
placed by Mr. Bhabha upon the provisions of s. 16 of the Arbitration Act, 
1940 under which the Court is empowered to remit the award to the arbitrator 
under the circumstances therein laid down. Mr. Bhabha is right that s. 16 
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does not permit the Court to remit the award to the arbitrator in order that 
it may be reconsidered by the arbitrator on the merits of the case, but we 
do not consider the provisions of Article 26 as being inconsistent with the 
provisions of s. 16 of the Arbitration Act, 1940: It confers an added power 
upon the Court of Arbitration. It is by agreeing to these rules that both 
the parties have agreed to the nature and the extent of the power that may be 
exercised by the Court of Arbitration or by the arbitrators and once the parties 
have agreed thereto, they cannot make a grievance in respect thereof, until 
it is specifically pointed out that these provisions are clearly inconsistent with 
any of the provisions of the Arbitration Act, 1940. 

Article 29 provides for irrevocability and enforceability of the award. The 
argument of Mr. Bhabha is that by making the award final and irrevocable a 
party, is deprived of a right under s. 30 of the Arbitration Act, 1940 to make 
an application for setting aside the award. We do not consider that the pro- 
visions of Article 29 are so comprehensive as to deprive a party of that right. 
If any of the grounds specified in s. 30 exists it will be open to the parties 
notwithstanding the provisions of Article 29 to make an application to the 
Court to have the award set aside. The jurisdiction of the Court to set aside 
the award if a proper ground is made out is not taken away by this Article. 


Lastly, reference was made to Article 30, which provides for deposit of the 
award. Under this Article all awards made in accordance with the rules are 
to be deposited with the Secretariat and the arbitrator and the Secretariat 
shall give the parties every assistance in legally filing the award. We see 
nothing in the provisions of Article 30 which can be regarded as inconsistent 
with any of the provisions of the Arbitration Act, 1940. This is merely a 
ministerial provision and the question of it being inconsistent with the pro- 
visions of the Arbitration Act does not arise. We are, therefore, unable to 
accept the contentions of Mr. Bhabha that any of the rules relied upon by him 
is void as being inconsistent with the provisions of the Arbitration Act, 1940. 
We are also of the view that even if any of the rules so framed is inconsistent 
with the law of the country by which arbitration proceedings are to be gov- ~ 
erned, then such rule has to be ignored and the arbitration proceedings are 
to be conducted in accordance with the provisions of the rest of the rules. 
Such a result is not likely to affect the validity of the arbitration agreement 
and does not render the arbitration agreement invalid. 


The next contention of Mr. Bhabha was that by prayers (a) and (b) the 
plaintiffs are seeking a declaratory relief and injunction; that such reliefs can 
only be granted by the Court having regard to the provisions of the Specific 
Relief Act and they cannot be granted by the arbitrators. The question whe- 
ther an arbitrator acting within the provisions of the Arbitration Act, 1940 
‘ ean grant relief by way of specific performance was considered by me sitting 
as a single Judge in Erach F. D. Mehta v. Minoo F. D, MehtaS Mr. Bhabha 
appeared for one of the parties in that matter and advanced the same argu- 
ments which are advanced by him before us. In short the view taken in that 
decision is that all matters of a civil nature, which can form the subject-matter 
of a suit within the meaning of s. 9 of the Code of Civil Procedure can be 
referred to arbitration; that the arbitrator will have jurisdiction even to grant 
a relief which can normally be granted by the Court under the Specific Relief 
Act. As pointed out in Halsbury’s Laws of England, third ed. Vol. 2, page 6, 

“The dispute or difference which the parties to an arbitration agreement agree to 
refer must be of a justiciable issue triable civilly. A fair test of this is whether the 
difference can be compromised lawfully by way of accord and satisfaction.” 


Applying this test there can be no doubt that a dispute relating to a declara- 
tory relief and injunction can be compromised lawfully by way of accord and 


8 (1969) Award Petition No. 41 of 1969, tember 1, 1969 (Unrep.). 
decided by Kantawala J., on August 28/Sep- 


r 
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satisfaction. ..A reference was made in my decision to the observation of Tucker 
L.J. in Chandris v. Isbrandtsen-Moller Co. Inc? It is there stated (p. 262): 


“ ..To that there are, of course, certain well-known exceptions, such as the right 
to grant an injunction, which stand on a different footing; one of the reasons why an 
arbitrator cannot give an injunction is, of course, that he has no power to enforce it; 
but such an objection does not apply to the award of -interest.” 


So far as the award granting an injunction is concerned, in this country 
there is no difficulty in enforcing it because no award simpliciter is enforceable 
unless a decree in terms of the award has been passed under the provisions 
of the Arbitration Act, 1940. Once a decree in terms of the award has been 
passed, the award granting injunction is merged in the decree and the decree 
granting injunction can always be enforced. In fact in Lakshmi Narain v. Ragh- 
bir Singh, Harnam Singh J. rejected the contention that suits in which grant- 
ing of relief is entirely within the discretion of the Court cannot be referred 
to arbitration. The learned Judge there even went to the extent of saying 
that a suit for mandatory imjunction can be referred to arbitration. There 
is nothing in the provisions of the Arbitration Act, 1940 which goes to suggest 
that a relief which may be granted by the Court under the Specific Relief Act can- 
not be granted by the arbitrator if the parties decide to have the dispute relat- 
ing to such relief referred to arbitration. In our opinion, if a proper case is made 
out it will be permissible to an arbitrator acting within the provisions of para- 
graph 12.2 of the agreement to grant the relief in terms of prayers (a) and/or 
(b) or such part thereof as may be admissible. 


[His Lordship after considering a contention of the plaintiffs not material 
to this report, proceeded. ] . 


Lastly, it is urged that allegations of fraud are made by the plaintiffs against 
the defendants in the matter of submission of returns by them for the assess- 
ment years 1966-67 and 1967-68. The submission was that when such allega- 
tions of fraud are made the Court in exercise of its discretion should decline to 
pass an order for the stay of suit under s. 34 because it is eminently desir- 
rable that allegations as to fraud ought to be investigated by the Court of Law 
rather than by the arbitrator. In the first place, except for labelling the 
conduct of the defendants as fraudulent, there is no plea as to fraud at all. 
The entire claim in the plaint is founded upon a cause of action flowing from 
the terms of the contract. Their case is that upon a true construction of the 
provisions of paragraph 6.1 of the agreements they are not liable to pay the 
tax which they have paid under protest and they are entitled to refund of the 
same. Their case is that in submitting the returns of income for these two 
years they have included therein the amounts which upon a true construction of 
the contract ought not to have been included therein and the liability for tax 
by reason of such inclusion of the income cannot be foisted upon the plaintiffs 
in view of the provisions of paragraph 6.1 of the agreements. Such inclu- 
sion is only labelled by them as fraudulent. Actually the question at issue 
between the parties is that if regard be had to the terms of the contract, whe- 
ther the returns of income submitted for these two years by the defendants ` 
were proper and legal or whether they were contrary to the terms thereof. 
Directly speaking, no question of fraud arises in such a case. 


Even apart from that, it is not in every case where an allegation of fraud 
is made, that the question of exercise of discretion by a Court under s. 34 of 
the Act arises. Reference can be made to the decision of ‘the Patna High 
Court in Narsingh Prasad Boobna v. Dhanraj Mills. The Division Bench of 
the Patna High Court in this case has taken the view: 


“Where the person opposing the application to stay a civil suit is charged with 
fraud, the Court will invariably refuse to stay the proceedings at the request of such 


9 [1951] L.R. 1 K.B. 240. Il (1042) LL.R, 21 Pat. 344, 
10 [1956] A.LR. Punj. 249, 
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a person. A charge of fraud is a very serious matter and any body charged with it 
has a right to have such a charge investigated by the Court. 

Where the party resisting an application to stay a civil suit is the-party making 
a charge of fraud, different considerations arise as the person charged does not desire 
trial by a Civil Court. In such a case the Court will stay the suit unless a prima facle 
case of fraud is made out.” 


This is not a case where the plaintiffs want their conduct to be cleared on 
the ground of allegations of fraud which are made against them. Actually 
the only plea as to fraud is that the returns submitted by the defendants 
are not in accordance with the rights and obligations of the parties under the 
two agreements and they are made to pay the amounts of tax which strictly 
upon a true construction thereof they are not liable to pay. In such a case 
there is no ground made out for the Court in exercise of its discretion to 
decline to pass an order for stay of the suit, even though the defendants satis- 
fied all the conditions laid down in s. 34 of the Arbitration Act, 1940, 

In the result, the appeal fails and is dismissed with costs. Even though 
this appeal is from an order passed on a Notice of Motion it has been argued 
at considerable length. Even in the trial Court costs have been awarded to 
the defendants on a long cause scale with one counsel allowed. We are of 
the view that even so far as this appeal is concerned, the costs should be 
awarded on the same scale. The appellants will be liable to pay the costs 
of the appeal on a long cause scale with one counsel allowed. Liberty to the 
respondents’ attorneys to withdraw the sum of Rs. 500 deposited towards 


security for costs of the appeal. Appeal dismissed. 


SUPREME COURT. 


Present: The Hon’ble Mr. S. M. Sikri, Chief Justice, Mr. Justice A, N. Ray and 
Mr. Justice D. G. Palekar. 


ASNEW DRUMS rene) LTD. 


MAHARASHTRA STATE FINANCE CORPORATION”. 
State Financial Corporation Act (63 of 1951), Secs. 31, 32—Whether appeal lies to High 
Court against order under s. 32(8). 
An appeal lies to the High Court against an order made under s. 32(8) of the 
State Financial Corporation Act, 1951. 


Tue facts appear in the judgment. 


V. M. Tarkunde, with B. Datta and B. R. Agarwal, for the appellants (In 


all the appeals). 
M. N. Phadke, with A. G. Ratnaparkhs, for respondents Nos. 1 and 2 (In al 


. the appeals). 


C. K. Daphtary and Bishan Narain, with Harish Chandra, 8. Jalan and HA. K. 
Puri, for respondent No. 3 (In all the appeals). 


SERI C. J. Civil Appeal No, 1021 of 1971, by special leave is directed against 
the judgment of, the Bombay High Court, dated February 16, 1970, dismissing 
First Appeal No. 152 of 1970, summarily. The judgment of the High Court 
reads: 

“No appeal lies. 
Even on merits we do not find any substance, 
Dismissed.” 

*Decided, August 24, 1971. Civil Appeals from Bombay. 

Nos. 1021 and 1022 of 1971, and 1852 of 1970, 
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` This First Appeal was purported to be filed under sub-s. (9) of s. 32 of the 
State Financial Corporation Act (63 of 1951:)—hereinafter reférred to as the 
Aet—from the judgment and order dated January 16, 1970, passed by Gopal 
U. Rijhsinghani, Joint Judge, Thana, in Miscellaneous Application No. 111 
of 1969. Two points arise in this appeal, (1) whether an appeal lies to the 
High Court under s, 32(9) of the Act? (2) if the appeal lay, was it a case 
for a summary dismissal f 

In order to appreciate these points it is necessary to set out a ky facts. 
One of the appellants, Asnew Drums Private Ltd., hereinafter referred to as 
the appellant company, made an application to the Bombay (now Maharashtra) 
State Financial Corporation for a loan of Rs. 10 lakhs for installing and erect- 
ing machinery, plant and other fixtures for its drum reconditioning factory 
at Kalve, Thana District, Bombay. The appellant Company executed a regis- 
tered deed of mortgage by way of security, pledging all lands, buildings, ma- 
chinéries ete. On August 10, 1965, the Finance Corporation filed Miscellan- 
eous Application No. 75 of 1965 against the appellant company and two of. its 
Directors under s. 31 of the Act for sale of company properties mortgaged 
and for issue of interim injunction restraining the Company from dealing with 
these properties. 

The relevant part of s. 81(/) of the Act provides: 

“31.(1) Where an industrial concern, in breach of any agreement, makes any de~- 
fault in repayment of any loan or advance or any instalment thereof...then, without 
prejudice to the provisions of section 29 of this Act and of section 69 of the Transfer 
of Property Act, 1882, any officer of the Fimancial Corporation, generally or specially 
authorised by the Board in this behalf, may apply to the district Judge within the 
limits of whose jurisdiction the industrial concern carries on the whole or a substantial 
part of its business for one or more of the following reliefs, namely:— 

(a) for an: order for the sale of the property pledged, mortgaged, hypothecated or 
assigned to the Financial Corporation as security for the loan or advance; or 

_ b). 

(e) for an ad interim injunction restraining the industrial concern from transferring 
or removing its machinery or plant or equipment from the premises of the industrial 
concern without the permission of the Board, where such removal is apprehended.” 


On August 18, 1965, the District Judge issued an interim injunction’ res- 
training the Company ‘from transferring or removing its machinery, plant: or 
equipment. On April 11, 1966, the District Judge confirmed the order of 
injunction and attachment and ordered the sale of attached machinery and 
plant of the Company and passed an order for issue of sale proclamation as 
required under O.. XXI, r. 66, Civil Procedure Code. 


Section 32 of the ‘Act lays down the procedure to be adopted by the Dis- 


trict Judge in respect of applications under, s. B11 )(@) and (c) of the Act. 
Sub-section (6) of s. 32 provides that ‘‘if cause is shown, the District Judge 
shall proceed to ‘investigate the claim of the Finance Corporation -in: accord- 
ance with the provisions contained in the Code of Civil Procedure, 1908,: :in 


so far as such provisions may be applied thereto.” It is under. this. sub-section. 


that the District Judge investigated the claim although we were, informed that 
no,rules had been framed containing the, provisions of the Code of Civil Pro- 
eedure to be applied for this purpose. The relevant part of sub-s. (7y pro- 
vides that after making an investigation under sub-s. (6) the District Judge 
may confirm the order of attachment and direct the sale of the attached pro- 
perty. It is under this sub-section that the District Judge confirmed the or- 
der of attachment and directed the sale of the attached property. . 
Sub-section (8) of s. 32 calls for interpretation in this appeal. It provides: 


« “32. (8) ‘An order of attachment. or sale of property’ under this section’ shall’ be 


carried Into’ effect as fat as practicable in the manner provided in the Code of Civil- 


BLR—33. 
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Procedure, 1908 (Act V of 1908), for the attachment or sale*of property in execution 
of a decree as if the Financial Corporation were the decree-holder.” 

The District Judge applying the relevant provisions of the Code of Civil Pro- 
cedure issued various proclamations for sale. The last one was issued in pur- 
guance of the order dated June 30, 1969 of the District Judge directing that 
the properties be again put up for sale. On July 28, 1969 a fresh proclama- 
tion for the fifth time for sale was issued and on August 20, 1969 a publie 
notice was published in the Times of India only. On August 28, 1969, the 
highest bid for lot No. 1 was Rs. 5,70,000 and for lot No. 2 Rs. 5, 40, 000. The 
gale was adjourned to September 3, 1969 but no public notice of this adjourn-. 
ment was given. ; 

The District Judge directed the Financial Corporation to get the evaluation 
of the property made by some expert. It is stated that M/s. Corona Elec- 
tricals valued land at Rs. 3,04,610, building at Rs. 7,41,486 and machinery at 
Rs. ;7,02,000, total-Rs. 17, 47, 096. On September 2, 1969, the appellant com-, 
pany ’protested against this hurried valuation, but on September 3, 1969 the 
whole property was sold for Rs. 11,50,000 to M/s. Kayjay Industries Private 
Ltd., auction purchasers, who deposited in Court Rs. 2,87,500 being 14th of 
the amount ‘of the bid. On September 12, 1969, the remaining amount was 
paid by the auction-purchasers and on October 8, 1969 the appellant company 
applied for setting aside the sale. On January 16, 1970 this application was 
dismissed. On February 13, 1970 the appellant company filed F.A. No. 152/70 
in the Bombay High Court. The Bombay High Court, as already stated, re- 
jected the appeal on February 16, 1970 on the ground that no appeal lay and 
also on the ground that there was no merit.in the appeal. 

The question which really arises is whether by using the words ‘‘in the 
manner provided in the Code of Civil Procedure’’ in s. 82(8) the Legislature 
intended to include the provisions in the Code dealing with appeals. There 
is no doubt that under the Code of Civil Procedure an order setting aside or 
refusing to set aside a sale in execution of a decree is appealable under O. XLIII, 
r.1(j). It is difficult to understand why the scope of the language should be 
cut down by not including appeals provided under the Code of Civil Proce- 
dure within the ambit of the words “in the manner provided. in the Code of, 
Civil Proeedure’’. ‘‘Manner’’ means method of Procedure and to provide for 
an appeal is to. provide for a mode of procedure. ' The State Financial Corpo- 
ration lends huge amounts and we cannot for a moment ‘imagine that it was 
the intention ‘of the Legislature to make that order of sale of property, passed 
by the District Judge, final and only subject’ to an appeal to the Supreme 
Court under art. 136 ofthe Constitution. 

The learned counsel for-the respondents contended that, hee the Legis- 
lature wanted to ‘provide for an 'appeal to the High Court, it did so- specifically, 
In this connection hé pointed’ out that sub-s.'(9) of 's. 32 provided that ` 

“4any party aggrieved by an order under sub-section (5) or sub-section (7) may, 
within thirty days‘ from the date of the otder, appeal to the High Court, and upon’ 
such appeal the High Court may, after hearing ‘the parties, pags ‘such orders 'Mhpreoh 
as it thinks proper.” i. 

It is true that an appeal has been expressly provided in this case but! the rea- 
son’ for this is that if there had been no specific provision in sub-s. (9), no 
appeal would lie otherwise because it is not’ provided in sub-s (5) or sub-s. (7)' 
that the District Judge should proceed i in the manner provided i in' the Code of 
Civil Procedure. > 

We are not impressed by the ee üa ‘the Act oon jurisdiction on 
oe Judge as persona designata because sub-s. ' (11) of s. 32 provides 
t 

“The functions of a. District Judge under. this: section shalt be exercisablè (a) in 
a; presidency: town, where’ there Js.a city civil court -having jurisdiction, by-.a -judge 

š A 
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of that court and in the absence of such court, by the High Court; and (b) elsewhere, 
also by an additional district Judge.” 


These provisions clearly show that the District Judge is not a persona desig- 
nate. 


It was contended that the whole idea of the Act was to have expeditious 
execution as otherwise large funds of the State Financial Corporation would 
be locked up during execution proceedings. If this was the intention of the 
Legislature, it would have expressly provided that no appeal would lie against 
an order made under sub-s. (8) of s. 32. 


In the result we hold that an appeal lay to the Bombay High Court and 
the High Court erred in holding that no appeal lay. 


The next question is whether it was a case in which the appeal should have 
been dismissed summarily. This Court gave special leave against the order of 
the District Judge, dated January 16, 1970, (Civil Appeal No. 1852 of 1970). 
Prima facie this Court thought that there was something to be said on the 
merits of the case. We accordingly hold that the High Court was not justified 
in dismissing the appeal summarily. 


We accordingly allow Civil Appeal No. 1021 of 1971, set aside the lnia 
and order of the High Court, dated February 16, 1970, and remand the case 
to it for. disposal according to ‘law. 


Civil Appeal No. 1852 of 1970 was filed after this ‘Court granted special 
leave against the order of the District Judge, dated January 16, 1970. As we 
have remanded Civil Appeal No. 1021 of 1071, directing the High Court to 
hear and dispose of the appeal from the same order of the District Judge, 
according to law, Civil Appeal No. 1852 of 1970 becomes infructuous. 


Civil Appeal No. 1022 of 1971, by special leave, was filed against the order 
of the Bombay High Court rejecting the application of the appellants for 
leave. to appeal to this Court against their judgment and order dated February 
16, 1970. In view of our decision in Civil Appeal No. 1021 of 1971, remanding 
the case to the High Court, this appeal also becomes infructuous. ; 


There will be no order as to costs in these three appeals. 


We have no doubt that the High Court will dispose of the appeal, which 
we have remanded, expeditiously, if possible within three months, as the auc- 
tion purchasers have already deposited the full money and delay will pre- 
judice them a great deal. In the meantime, the purchase money lying in de- 
posit in thé District Court be allowed to be withdrawn by the Maharashtra 
State Finance Corporation. The learned counsel for the Corporation, on in- 
struction, undertakes that the Corporation will refund the money if directed 
bi the High Court. 


Present: The Hon’ble Mr. S. M. Sikri, Chief Justice, Mr. Justice A. N. Ray 
and Mr. Justice D. G. Palekar. 


THE MUNICIPAL CORPORATION OF GREATER BOMBAY v. THH 
ADVANCE BUILDERS (INDIA) PVT. LTD.* 

Bombay Town Planning Act (XXVII of 1955), Secs. 53, 54, 55—Maharashtra Regiònal 
‘and Town Planning Act (XXXVII .of,1966), Secs. 88, 89, 90, 165(2)—Whether Bom- 
bay Municipal Corporation owes duty to remove unauthorised structures: on private 
‘final plots. 


Under the Bombay Town Planhing Act, 1954, the Municipal aain of Bom- 
bay is bound to remove such of the structures, sheds and’ huts situated in the private 
' final plots in so far as they contravene the Town Planning Scheme. 


*Decided,. August 25, 1971. Civil Appeal No. 1121 of 1970, from Bombay. 


856 . THE BOMBAY LAW REPORTER. [VOL, LXXV. 
. Tue facts are stated at 73 Bombay Law Reporter 657. n eens 


Niren De, Attorney-General for India and M. C. Bhandare, with P. 6. Bhar- 
tars, and J. B. Dadachanji, O. C. Mathur and Ravinder Narain, of J. B. Dada- 
chanji & Co., for the appeallants. : 

8. V. Gunite and S. J. Sorabjee, with B. R. Agarwala, of Gagrat & Co, and 
A. J. Rana, for respondent No 1. 

Sharad Manohar and Mrs. Urmila Strur, for the Interveners. 


PALEKAR J. This is an appeal by special leave from an order of the High 
Court of Bombay dated April 24, 1969 in Appeal No. 2 of 1967, substantially 
confirming the order passed by a single Judge of that Court in Writ Petition’ 
No. 474 of 1965. The appellants before this Court are the Bombay Municipal 
Corporation and the Municipal Commissioner of Bombay, and the respondents 
are the owners of 41 ‘final plots Nos. 106 to 116 and 118 to 147 under the Bom- 
bay Town Planning Scheme, Santacruz VI. 

The area under the Town Planning Scheme, with which we are now concern- 
ed, originally fell within the municipal limits of the Bandra Municipal Com- 
mittee. That Committee, by a resolution dated June 15, 1948, declared its 
intention to frame a Town Planning Scheme under s. 9(/) of the Town Pian- 
ning Act, 1915. Thereafter the Municipal Committee was abolished and the 
area of that municipality was absorbed within the limits of the Bombay Muni- 
cipal Corporation. The Corporation, which, for the purpose of the Act, now 
became the local authority, applied to the Government, and on May 7, 1951, 
the Government of Bombay sanctioned the making of the Scheme. On April 
30, 1953, a draft scheme was prepared and published as required by the Act 
and it was duly sanctioned by the Government on May 6, 1954. On August 17, 
1954, an ‘Arbitrator was appointed to finalize the scheme and the Arbitrator 
formulated the final Scheme and published the same in the Official Gazette, for- 
warding, al the same time, the scheme to the President of the Tribunal ap- 
pointed under s. 32 of the Act. In the meanwhile the Town Planning Act, 
1915 was replaced by the Town Planning Act, 1954 which came into force on 
April 1, 1957. Under s. 90 of the new Act the final Scheme already formulated 
was adopted for continuance and implementation. Finally, on August 21, 
1958, the final Scheme was sanctioned by the Government which directed that- 
the Scheme should come into force from January 1, 1959. 

The Scheme, as already stated, was known as the Bombay. Town Planning 
Scheme, Santacruz No. VI and covered an area of about 160 acres divided into ` 
two parts by the.Ghodbunder Road which ran from south to north. We are 
not concerned here withthe western part. We are concerned with the eastern 
part, the total area of which was about 54 acres. A part of this area belonged 
to the N. J. Wadia Trust. In a Trust Petition made to the High Court, a Re- 
ceiver was appointed on February, 8, 1948 of this trust -Property, It. appears 
that unauthorised ‘huts, ‘sheds and’. stablés had béen built in this area and the 
whole of it was full of slums, the removal ‘of which was one of the objects of 
introducing the Town Planning: Scheme. As the Arbitrator has stated in his 
Final Scheme: 

The Final Scheme as now drawn up provides for the construction of new roads with 
necessary storm-water drains on the sides of-the ‘roads, certain public sites ‘within, the 
area. such: as School, Playground, Market,‘ Maternity Home etc, The construction of 
new roads, the provision of public sites and the removal of slums will provide fòr the 
development of this -part of the Suburb on proper lines.” 


In-pursuance of the Scheme, the part of land, which belonged to N. J. Wadia 
Trust and which was now in the possession of the Receiver, became a part of 
the Scheme and, under the Scheme, a ¡number of final plots: were allotted to 
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the Receiver. On July 31, 1962, the Receiver transferred a total area of 
69,625 sq. yards comprised in 41 final plots being Nos. 106 to 116 and 118 to 
147 to respondents Nos. 1 to 3 and one Gardi. Gardi sold his plots in due 
course to respondents Nos. 4 and 5. So, between the five respondents, they 
became the owners of the above 41 final plots. 

As already noted, the Scheme came into force on January 1, 1959 and, 
though, under the Scheme, a period of 2 to 3 years had been allowed for the 
purpose of implementing the Scheme, no action was taken by the Corporation, 
perhaps due to the resistance offered by the slum-dwellers. The respondents, 
from whom the betterment charges, ete. were being recovered by the Corpora- 
tion, called upon the Corporation to implement the Scheme by removing slums, 
sheds and temporary structures and also to provide roads, and drains as direct- 
ed in the Scheme. The Corporation, however, remained inactive and, hence, 
respondents Nos. 1 to 3 filed Writ Petition No. 474 of 1965 on the Original 
Side of the High Court on October 18, 1965. By this petition, respondents 
Nos. 1—3 prayed to the Court: 

(1) to issue a write of mandamus or a writ in the nature of mandamus against the 
appellants directing them to construct the roads and drains as indicated in the Town 
Planning Scheme and to complete the same for use within such time as may be fixed 
by the Court, and 

(2) to issue a writ of mandamus or any other appropriate writ directing the appel- 

lants to remove all the huts, sheds, stables and temporary structures from the 41 plots 
referred to above. 
The learned Judge held that, under the Town Planning Act and the Scheme, 
it was the primary responsibility of the Corporation, which was the local autho- 
rity, to implement the Scheme and, accordingly, the writs as prayed were sub- 
stantially granted. In appeal, the appellate Bench of the High Court confirmed 
the order of the Jearned Judge with only minor variatioris. Hence, the pre- 
sent appeal, . 

The controversy between the parties has been narrowed down in this Court. 
The learned Attorney-General, who appeared on behalf of the appellants, did 
not dispute that, so far as the roads and drains are concerned, it was the 
primary obligation of the Municipal Corporation to provide the same in accor- 
dance with the Scheme. He also agreed that, if there were any unauthorised 
structures, huts, sheds and the like on any part of the plots which vested in 
the Corporation for a public purpose, the same were liable to be removed by 
the Corporation. His chief contention, however, is that the Corporation owed 
no duty to remove the unauthorised structures situated in the private plots 
of the owners who, in his submission, were solely responsible to remove them. 
In any event, he further submitted, since the petitioners and their predecessors 
had authorised these structures and collected rent from the owners or occu- 
pants of these structures, a writ of mandamus at their instance should not, in 
the discretion of the Court, be granted. ; 

The point of substance in this appeal-is whether the Municipal Corporation, 
as the local authority under the Act, owed a duty to remove the unauthorised 
structures, even though those structures were on private final plots of the 
respondents. That the respondents could, by having recourse to law, eject 
the slum-dwellers and remove the huts and structures would not be a relevant 
consideration if, under the Act and the scheme, the duty was imposed on the 
local authority. The Scheme had been framed with a view to clear the area 
of slums.’ In fact, Note 11 attached to the Redistribution Statement under 
the Scheme directs that 

“all huts, sheds, stables and such other temporary structures including those which 
do not conform to the regulations of the Scheme, shall be removed within one year 
from the date the Final Scheme comes into force. Persons thus dishoused will be given 
a preference in the allotment of land or accommodation in Final Plot No. 16.” 
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We will have oceasion to consider this Note No. 11 at a later stage; but what is 
to be noted now is that the slums were to be cleared and the dishoused persons 
were to be accommodated in final plot No. 16 which was s specifically allotted to 
the Corporation. 


Before turning to the provisions of the Act and the Scheme for the deter- 
mination of the issue before us, it may be necessary to note here that the writ 
issued by the learned single J udge with regard to these huts, sheds and struc- 
tures was clarified in appeal by limiting the writ as follows: 

“that the respondents 1 and 2 (the present appellants) do remove within one year 
from today all unauthorised huts, sheds, stables and other temporary structures stand- 
ing and lying on the petitioners’ (the present respondents) said forty-one final plots.” 


We asked Mr. Gupte, learned counsel for the respondents, as to what exact- 
ly was meant by the term ‘‘ynauthorised’’; whether meant not authorised by 
the owners of the plots or not authorised by the Municipal Corporation or 
something else. He informed us that the relief that he really wanted was in 
terms of s. 55 of the Act which gives the power to the local authority to re- 
move, pull down or alter any building or other work which contravenes the 
Town Planning Scheme. If any of the structures or huts and sheds, etc. which 
were situated in these 41 plots did not contravene the Town Planning Scheme, 
he did not and could not ask for a writ of mandamus for the remoyal of the 
same, In view of this submission, the controversy is further narrowed down 
and the only question, with which we are now concerned, is whether the Cor- 
poration is bound under the law to remove such of the structures, sheds and 
huts situated in the respondents’ plots in so far as they contravene the Town 
Planning Scheme. In our opinion, the Corporation is so bound. 


It is not necessary to go through the several provisions of the Town Plan- 
ning Act. There can be no doubt that the Corporation, as the local authority, 
is wholly responsible for the preparation and implementation: of every 
development plan. The preamble shows that the Town Planning Act, 1954, 
which was intended to be a consolidating and amending Act relating to 
town planning, was enacted with a view to ensure that Town Planning 
Schemes are made in proper manner and their execution is made effective. It 
was, therefore, necessary to provide that the local authority shall prepare a 
development plan for the entire area within its jurisdiction. By s. 3 of the 
Act, the local authority is required to carry out a survey of the area within its 
jurisdiction within a certain time and publish a development plan., In due 
course, such a development plan is sanctioned by the Government, but, in the 
meantime, by s. 12 of the Act, stringent restrictions are placed on the property 
owners in the matter of development of or construction on their private pro- 
perties as soon as the local authority declares its intention to prepare a deve- 
lopment plan. After the development plan is finally sanctioned by the Gov- 
ernment, the next step is for the local authority to make one or more Town 
Planning Schemes as provided in s. 18, The rest of the Act is mostly con- 
cerned with the preparation of the Town Planning Schemes and s. 29(/) (a) 
provides that, after the local authority has declared its intention to make a 
scheme under s. 22, no person shall, within the area included in the scheme, 
erect or proceed with any building or work or remove, pull down, alter, make 
additions to, or make any substantial repair to any building, part of a build- 
ing, a compound wall or any drainage work or remove any earth, stone or 
material, or sub-divide any land, or change the user of any land or building 
unless such person has applied for and obtained the necessary permission of 
the local authority. These restrictions, though very stringent, are obviously 
in the interest of the preparation of the Town Planning Scheme, because, if 
structures come up when the scheme is being prepared, the whole object, of 
town planning will be seuptrated: The Arbitrator appointed under the Scheme 
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has to lay out the roads, the drains and make provision for public places such 
as gardens, hospitals and the like and, if private owners start erecting struc- 
tures of more or less permanent nature, the cost of the scheme might become 
prohibitive and the Scheme itself will flounder. Such is the importance of 
the Final Scheme as sanctioned by the Government that, under s. 51(3), the 
Town Planning Scheme has the same effect as if it were enacted in the Act. 
The ‘Scheme naturally deals with this position of the land in the whole area. 
Titles are displaced and regulations are made with direction as to how the 
whole of the Scheme is to be implemented. These regulations and directions 
have effect as if they were enacted in the Act. 

Against this background, we have to determine the question in issue before 
us. The important provisions, bearing upon the controversy, are ss. 53, 54 
and 55 of the Act. Section 53 provides: 

“On the day of which the final scheme comes into force,— 

(a) all lands required by the local authority shall, unless it is otherwise determined 
in such scheme, vest absolutely in the local authority free from all encumbrances; 

(b) all rights in the original plots which have been reconstituted shall determine 

and the reconstituted plots shall become subject to the rights settled by the Town 
Planning Officer.” 
It will be seen that all lands in the area which is subject to the Scheme, to 
whomsoever they might have originally belonged, would absolutely vest in the 
local authority if, under the Scheme, the same are allotted to the local 
authority. As a necessary corollary to this, all rights in the original plots of 
the private owners would determine and if, in the Scheme re-constituted or 
final plots are allotted to them, the same shall become subject to the rights 
settled by the Town Planning Officer in the Final Scheme. The original plots 
of one owner might completely disappear, being alloted to the local authority 
for a public purpose. Such a private owner may be paid compensation or a 
re-constituted plot in some other place may be allotted to him. This reconsti- 
tuted plot may be also made subject to certain other rights in favour of others 
as determined by the Town Planning Officer. In other cases, the original plot 
of the owner may be substantially cut down and he may be compensated else- 
where by being allotted a smaller or bigger piece of land in a reconstituted 
plot. The learned Attorney General pointed out that, so far as the present 
case is concerned, the final plots coincide with the original plots of the private 
owners, That may be so; but that consideration is irrelevant for a proper 
construction of the statute. It is inherent in every town planning scheme 
that titles are liable to be displaced and an owner may get a reconstituted plot 
which belonged, prior to the Final Scheme, to some other owner. In such a 
case, if the original belonging to ‘A’ was not encumbered by any unauthorised 
huts and ‘A’ is allotted in the Scheme a reconstituted plot of another, encum- 
bered or littered over with unauthorised sheds and huts, would it be just to 
say that ‘A’, who is to be put into possession, under the Scheme, of the re- 
constituted plot, should take legal action for the ejectment of the hutment- 
dwellers? For aught we know he may ‘be non-suited on the ground of limi- 
tation or adverse possession. In any case, the Scheme will, on the one hand, 
put an innocent owner to undeserved trouble and, on the other, not achieve 
the object of removing the hutment-dwellers as speedily as possible, thus frus- 
trating the very object of town planning. It is not as if such a situation was 
not visualised by the Legislature, because the very next section, viz., s. 54 gives 
ample powers to the local authority to do the needful. That section says: 

“On: and after the day on which the final scheme comes into force any persom con- 
tinuimg to occupy any land which he is not entitled to occupy under the final scheme 
cane in accordance with the prescribed procedure, be summarily evicted by the local 
authority.” 
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All that the local authority has to see for the purpose of s. 54 is whether any 
person’ is opr eE any land in disregard of the rights determined under the 
final scheme and, if he does so, he is to be summarily evicted by the local 
authority. Section 55 is more ‘explicit on the question. Sub-section (1) is 
as follows: 

“(1) On and after the day on which the final scheme comes into force the local 
authority may after giving the prescribed notice and in accordance with the provi- 
sions of the scheme— 

(a) remove, pull down, or alter any building or other work in the area included 
in the scheme which is such as to contravene the scheme or in the erection or 
carrying out of which any provision of. the scheme has not been complied with; 

(b) execute any work which it is the duty of any person to execute under the 
scheme in any case where it appears to the local authority that delay in the execu- 
tion of the work would prejudice the efficient operation of the scheme.” 


Sub-clause (a) of the sub-section gives the local authority power to remove, 
pull down or alter any building or other work in the whole of the area in- 
eluded in the scheme if such building or work contravenes the scheme, or if, 
in the erection or carrying out of the building or work the provision of the 
scheme has not been complied with. In short, every building or work, which 
is in contravention of the Town Planning Scheme, wherever it may be in the 
whole of the area under the Scheme, could be removed, pulled down or altered 
by the local authority which alone is named as the authority for that pur- 
pose. For example, the Scheme in this case, by its Note 11, requires that all 
huts, sheds, stables and such other temporary structures, which do‘not con- 
form with the Scheme, are liable to be removed within one year of the Scheme 
which is regarded under s. 51(3) as part of the Act. If the owner or occu- 
pant of the temporary structure does not remove the structure within one 
year, the local authority is empowered to do that. Sub-clause (b) takes care 
of any work which, under the Scheme, any private person is liable to execute 
in a certain time. If there is delay in the execution of the work, the local 
authority is given the power to execute the work. The question then would 
arise at whose cost this work is to be executed? For that, provision is made 
in sub-s. (2) which is as follows: 

“(2) Any expenses Incurred by the local authority under this section may be 
recovered from the persons in default or from the owner of the plot in the manner 
provided for the recovery of sums due to the local authority under the provisions of 
this Act.” 


The expenses incurred by the local authority in this connection are recover- 
able from the person in default, viz.,\the person indicated in the Scheme 
and who has defaulted in executing the work. To make sure that the expenses 
are recovered, sub-s. (2) makes them recoverable not merely from the person 
in default, but also from the owner of the plot. Disputes are likely to arise 
whether any building or work contravenes a Town Planning Scheme and, so, 
provision is made for the same in subs. (3) which is as follows: 

“(3) If any question arises as to whether any building or work contravenes a town 
planning scheme, or whether any provision of a town-planning scheme is not complied 
with in the erection or carrying out of any such building or work, it shall be referred 
to the State Government or any officer authorized by the State Government in this 
behalf and the decision of the State Government or of the officer, as the case may 
be, shall be final and conclusive and binding on all persons.” 


It will, thus, be seen that s. 55 provides a self-contained code by which build- 
ings and works situated in the whole of the area under the Scheme are liable 
to be removed or pulled down by the local authority if those buildings or works 
contravene the Town Planning Scheme. A proper implementation of the Sche.-’ 
me would undoubtedly entail considerable cost, but provision for the same is 
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made in Chapter VIII of the Act, s. 66 of which provides for the recovery 
of what are commonly known as betterment charges. The costs of the Scheme 
are to be met wholly or in part by a contribution to be levied by the local 
authority for each plot included in the Final Scheme calculated in proportion 
to the increment which is estimated to accrue in respect of such plot by the 
Town Planning Officer. The whole scheme of the Act, therefore, and espe- 
cially ss. 53 to 55 leave no doubt that it is the primary duty of the local autho- 
rity to remove all such buildings and works in the whole of the area which con- 
travene the Town Planning Scheme. 


The Scheme and the regulations made thereunder must be read as supple- 
mental to the Act and, when that is done, there is no room for any doubt what- 
soever that the local authority is entirely responsible for removing the huts, 
sheds, stables and other temporary structures which contravene the Town 
Planning Scheme. The Scheme gives a statement of works to be constructed 
under the Scheme which comprises a number of roads and the drainage sys- 
tem. The Scheme then specifies which final plots under the Scheme are re- 
served for public or municipal purposes. In the section dealing with the 
regulations controlling the development of the area under the Scheme, the 
various final plots are mentioned and directions have been given as to how 
they are to be utilised. Regulation 6 is as follows: 

“No hut or shed whether for residential use or otherwise, or temporary moveable 
shops on wheels or such other temporary structures shall be allowed within the area 
of the Scheme.” 


It is possible to construe this regulation as prospective in operation, because 
regulation 9 provides that any person contravening any of the aforesaid regu- 
lations or any of the provisions of the Scheme is liable to be prosecuted and 
fined. As a part of the Scheme, there is a Redistribution and Valuation State- 
ment which shows which are the original plots, who were the owners thereof, 
whether those plots were encumbered or leased out, who the mortgagees and 
lessees were, what is the number of the reconstituted or the final plots allotted 
to such owners, what contributions have to be made by the owners and what 
additions or deductions are to be taken into account while deciding the con- 
tributions. In the case of some of the final plots, certain rights are given and 
liabilities imposed and, in suitable cases, compensation also is directed to'be 
paid. And, then, to this Redistribution and Valuation Statement, eleven Notes 
are appended which are important. Note 1 says that all rights of mortgagors 
or mortgagees, if any, existing in the original plots are transferred to their 
corresponding final plots. Note 2 deals with the rights of lessors and lessees 
in the original plots. By note 3, all rights of passage hitherto existing are 
extinguished. By Note 4, agreements in respect of original plots are trans- 
ferred to the final plots. By Note 5, the tenures of all original plots are trans- 
ferred to the: corresponding final plots. Note 6 permits the original plot-owners 
to remove their detachable material on the plot if they are deprived of the same. 
They are required to remove their wire-fencing, compound wall, sheds, huts 
or other structures. They can do so within three months from the date on 
which the final scheme comes into force, the idea being that the final plots must 
be clean plots for being allotted to another under the Scheme. This permis- 
sion under Note 6 has been given not because the local authority has no power 
to remove wire-fencing, huts, sheds, etc.; that power is there as already shown 
under s. 55. But this is a concession made in favour of the owner. Since the 
owner is required to remove himself from this plot, he is permitted to take 
away whatever material he could easily remove. And, then, Note 11, to which 
reference has already been made, provides that all huts, sheds, stables and 
such other temporary structures including those which do not conform to the 
regulations of the Scheme, are required to be removed within one year from 
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the date the Final Scheme comes into force. The Note refers not metely to 
huts, sheds, stables which do not conform to the regulations of the Scheme, but 
also to all huts, sheds, stables and such other temporary structures. Whoso- 
ever the owner or the occupant of the same might be,.he is required to remove 
the same within one year from the date the Final Scheme comes into force. 
This is'an important regulatory provision which has the effect as if enacted 
in the Act. If the owner or the occupant of these huts, sheds and stables 
does not remove the same within one year from the date the Final Scheme comes 
into force, he would be contravening the provisions of the Scheme and, there- 
upon, the local authority will have the power under s. 55(/)(a) to remove or 
pull down these huts, sheds, stables, ete. Note 11 has taken due note of the 
fact ‘that, if the huts, sheds, stables, ete., are demolished, the owners or. occu- 
pants thereof will become dishoused. Hence, further provision is made. that 
persons thus dishoused will be given preference in the allotment of land or 
accommodation in Final Plot No. 16 allotted to the ‘Corporation. In other 
words, it is implicit in this Note that the Corporation may not hesitate to 
pull down or remove these huts and sheds, ete., because provision is already 
made for allotment of land in the Corporation’s plot. The Note, therefore, 
indirectly establishes that it is the primary duty of the Corporation as the 
local authority to remove all offending huts, sheds, stables and temporary 
structures in the whole area under the Scheme and not merely from those 
areas which are allotted to the Corporation under the Scheme. 


Our attention was invited by the learned Attorney-General to the Maha- 
rashtra Regional and Town Planning Act, 1966 which came into force on 
January 11, 1967. The Act came into force when the present litigation was 
pending in the High Court; but it does not appear that any reference was 
made to the provisions of that Act. It is a more comprehensive legislation 
with regard to development and planning than the Bombay Town Planning 
Act, 1954 to the provisions of which we have already made a reference. By 
section 165(/) of the Maharashtra Regional and Town Planning Act, 1966, 
the Bombay Town Planning Act, 1954 is repealed; but, by virtue of sub-s. (2) 
of s. 165, all Schemes finalised under the: Bombay Town Planning Act, 1954 
are deemed to have been framed under the corresponding provisions of this 
Act and the provisions of this Act shall have effect in relation thereto. The 
more important provisions of the Bombay Town Planning Act, 1954, to which 
a reference has been made by us above, were ss. 53, 54 and 55. The corres- 
ponding provisions in the new Act are ss. 88, 89 and 90. Section 53 consisted 
of two els. (a) and (b). They are the same as the first two cls. (a) and (b) 
of the corresponding s. 88. One more el. (c) is added which provides that 
the Planning Authority shall hand over possession of the final plots to the 
owners to whom they are allotted in the Final Scheme. The Planning Autho- 
rity is the same as the local authority under the Bombay Town Planning Act, 
1954—in the present case, the Bombay Municipal Corporation. There was 
no speciflc provision in s. 53 directing the local authority to hand over posses- 
sion of the final plots; but, in our opinion, that was implicit in the ‘Scheme 
when the original plots were reconstituted and the reconstituted plots were 
allotted to the owners of the original plots. Clause (c) of s. 88, therefore, 
merely clarifies what was implicit in s. 53 of the old Act.: Section 54 of the 
old Act corresponds to sub-s. (J) of s. 89 of the new Act. Sub-section (2) 
of's. 89 is a new provision which makes it obligatory upon the Commissioner 
of Police and the District Magistrate to assist the Planning Authority in 
evicting persons from the final plots when there is unlawful opposition to the 
same. Section 55 of the old Act corresponds to s. 90 of the new Act and is 
practically the same in content. In our opinion, therefore, there is mote 
in the new Act which requires us to reconsider the above finding. 
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` It' is clear, therefore, on a consideration of the provisions of the Bombay 
Town Planning Act, 1954 and especially the sections of that Act referred to 
above, that the Corporation is exclusively entrusted with the duty of framing 
and implementation of the Planning Scheme and, to that end, has been in- 
vested with almost plenary powers. Since development and planning is pri- 
marily for the benefit of the public, the Corporation is under an obligation to 
perform its duty in accordance with the provisions of the Act. It has been 
long held that, where a statute imposes a duty the performance or non-per- 
formance of which is not a matter of discretion, a mandamus may be granted 
ordering that to be done which the statute requires to be done (See Halsbury’s 
Laws of England, third edn., Vol. 11, p. 90). 

It was, however. contended by the learned Attorney-General that, after all 
a writ of mandamus is not a writ of course or a writ of right but is, as-a 
rule, a matter for the diseretion of the Court. That is undoubtedly the case. 
It is pointed out by Lord Hatherley in The Queen v. Churchwardens of All 
Saints, Wigan,' that upon a prerogative writ there may arise many matters 
of discretion which may induce the Judges to withhold the grant of it—matters 
connected with delay, or possibly with the conduct of the parties; but, as fur- 
ther pointed out by his Lordship, when the Judges have exercised their dis- 
eretion in directing that which is in itself lawful to be done, no other Court 
can question that discretion in so directing. In the present case, the High 
Court has exercised its discretion in directing the issue of the writ and this 
Court, in an appeal by special leave, will not, ordinarily question that discretion. 

In The Queen v. Garland? which was cited by the learned Attorney-General 
before us, mandamus was refused practically on the ground that the peti- 
tioners therein had not come before the Court with clean hands. In that case, 
the trustees proved the will of the testator, but did not claim themselves to 
be admitted to the copyholds, though they were bound to do so, and called 
upon the lord of the manor to admit the infant heir by his guardians. The 
lord refused. If the trustees had: done their duty by admitting to the copy- 
holds, the lord would have been entitled to a double fine instead of a single 
fine on the admittance of the heir. In these circumstances, the Court refused 
a mandamus to compel the lord to admit the heir as, in the opinion of the Court, 
the effect of granting it would be to enable the trustees to evade payment 
of a double fine, and to commit a breach of trust by not acquiring themselves 
the legal estate in the copyholds. Nothing of that nature to disqualify the 
respondents in this case for a writ in their favour has been pointed out to 
us. The only submission of the learned Attorney-General is that so far as the 
huts, sheds, ete., which. are within the final plots of the respondents are con- 
cerned, they must be presumed to be there with the permission of the respon- 
dents or their predecessors-in-title, especially when it is known that some. fee, 
compensation or rent was recovered by them from the owners or occupants of 
these huts and sheds. It is not the case that the petitioners, while, on the one 
hand, asking for a mandamus against the Corporation, are resisting the en- 
forcement of Scheme through the owners and occupants of the slums on the 
other. If the owners of these final plots merely recovered some amounts from 
the hutment-dwellers by way of compensation or rent, that act cannot be re- 
garded as importing any disqualification for the purposes of mandamus. After 
all, their land was being used by others and, perhaps, the respondents are also 
liable to pay local taxes. We have not been shown one provision in the whole 
of the Act which requires the owners of the plots to take any action against 
the hutment-dwellers. The Scheme came into force in 1959 and it is an admit- 
ted fact that, till 1964, nothing at all was done by the Corporation to imple- 
ment the Scheme. The respondents served notices on the Corporation to en- 
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force the Scheme, but, for one reason or the other, the Corporation merely 
stalled effective action. We do not, therefore, think any adequate reasons 
have been given for refusing the writ. 

In the result, the appeal is liable to be dismissed with only the following 
modification in ‘the appellate Court’s Order: 

For the following words: f 

“that the respondents 1 and 2 do remove within one year from today all unauthorised 

huts, sheds, stables and other temporary structures standing and ying on the peti- 
tioners’ said forty-one final plots” 


the following should be substituted : 

“that the respondents 1 and 2 do remove within one year fon dng: all such huts, 
sheds, stables and other temporary structures standing or lying on the petitioners’ 
sald forty-one final plots as contravene the Scheme or in the erection or carrying out 
of which any provision of the Scheme has not been complied with,” 


Subject to this modification in the order, the appeal is dismissed with PER 
' Since a stay had been granted by this Court, it would be necessary to allow 
reasonable time for compliance by the appellants. The periods already given 
by the trial Court, as modified by the appellate Court, shall be counted from 
the date of this judgment. 

. Appeal dismissed. 





Present: Mr. Justice H. R. Khanna and Mr. Justice Y. V. Chandrachud. 


RAMESH CHANDRA J. THAKUR v. A.P. JHAVERLI* 

High Court—Powers of revision of—Whether High Court can suo motu set aside order 
of acquittal based on compounding of offence invalid in law—Magistrate by one order 
granting permission to compound compoundable and non-compoundable offences— 
Validity of such permission. , 

Where an acquittal is based on the compounding of an offence and the compound- 
ing is invalid under the law, the acquittal would be liable to be set aside by the 

- High Court in exercise of its revisional powers. Where the High Court acts suo 
motu in setting aside such an order of acquittal, that fact would not show that 
there was any irregularity in the procedure adopted by the High Court. AN that 
is neccessary to bring the High Courts powers of revision into operation is such 
information as makes the High Court think that an order made by a subordinate 
Court is fit for the exercise of its powers of revision. 

K. Chinnaswamy Reddy v. State of Andhra Pradesh! and The State of Kerala 
v. Narayani Amma Kamala Devi, referred to. 

Where by a single order permission is granted by the Magistrate to compound a 
compoundable as well as a non-compoundable offence, it is not permissible to sever 
the permission into two parts and to uphold it so far as the compoundable offence 
is concerned and hold it to be invalid in respect of the non-compoundable offence. 
In such a case the permission would be invalid in its entirety. 


Tue facts appear in the judgment. 


M.C. Bhandare, with R. Nagaratnam, P.H. Parekh and Mrs. 8S. Bhandare, 
of Bhandare Parekh d Co., for the appellant. 

N.H. Hingoram and Mrs. K. Hingorans, for respondent No. 1. 

B,D. Sharma, for respondent No. 2. 


KHANNA. J. This appeal by special leave is directed against the Judgment 
of the Bombay High Court whereby that Court set aside an order of acquittal 


“Decided, October 18, 1972. Criminal Appeal 1 [1968] 8 S.C.R. 412. 
No. 88 of 1972, from Bombay. 2 [1962] Supp. 8 S.C.R. 643. 
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made against the appellant in two cases and directed the trial Magistrate to 
proceed with those cases in accordance with law. 

- Parmanand Jhaveri respondent No. 1 filed two complaints before the Court 
of the Presidency Magistrate, Girgaum against Ramesh Chandra J. Thakur 
appellant and B.K. Shah on the allegation that the two accused persons had 
committed offences under s. 420, Indian Penal Code and s. 13 of the Maha- 
rashtra Ownership of Flats (Regulation of the Promotion of Construction, 
Sale, Management and Transfer) Act, 1963 (Act 45 of 1968) (hereinafter 
referred to as the Maharashtra Act). In one of the complaints it was stated 
that the accused had agreed to sell two flats to the complainants, while in the 
second complaint there was a similar allegation regarding agreement on the 
part of the accused to transfer a third flat. The agreement, it was stated, 
had been ‘entered into on February 11, 1967 and the possession of the flats 
was to be delivered to the complainant on December 31, 1967. According 
to the complainant, the accused persons in spite of having received Rs, 28,000 
from him had not delivered possession of the flats to the complainant. B. K. 
Shah accused could not be traced and the two complaint cases proceeded only 
against the appellant. The following charges were framed against the appel- 
lant on ge 2, 1970: 


“I... do sid charge you: 


as follows: 

. (1) Failed to make full and true disclosure of the nature of his title to the land 
on which he intended to construct the flats; 

(2) Failed to get the written agreements in respect of flats registered under the 
Indian Registration Act; 

(3) That you induced the complainant to part with Rs. 28,000 on false and dis- 
honest representation that you- would construct flats at Malad and give him three flats 
of certain area in his possession; and thereby committed an offence punishable under 
section 3 and 4 R/W. Section 13-14 Maharashtra Ownership Flats Act and section 420 
of the Indian Penal Code and within my cognizance.” 


On April 80, 1970 after some evidence had been recorded the trial Magis- 
trate passed the following order: 

“The parties at this stage put in an agreement whereby the accused undertakes to 
do certain things within a certain perlod and on such undertaking the complainant 
does not wish to proceed with the trial. The accused agrees to the agreement and the 
case is compounded and accused acquitted.” 


On August 17, 1970 respondent No. 1 filed an application before the trial 
Magistrate stating that though the appellant had undertaken to deliver pos- 
session of the flats by a certain date or to pay back the amount in cash, the 
said undertaking had not been fulfilled. Prayer was made that action be 
taken against the appellant for contempt of Court. The trial Magistrate 
passed an order on January 25, 1971 wherein it was stated that the appellant 
had gone back on his undertaking given to the Court and as such was’ guilty 
of contempt of Court.’ The Magistrate accordingly directed that papers be 
sent to the High Court for appropriate action against the appellant. 

When the matter came up before the High Court, the learned J udges cons- 
tituting the Division Bench took the view that it was not a fit case in which 
action under the Contempt of Courts Act was called for against the appellant. 
At the same time, the learned Judges took the view that it was a fit case in 
which ‘the order of ‘acquittal made against the appellant should be set aside. 
Before’ that, on an earlier date of hearing, notice had been given to the appel- 
lant to show cause why the order of acquittal should not be set aside. The: 
High Court- consequently set aside the order of acquittal and directed the trial 
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Magistrate to proceed with the trial in both the complaint cases from the stage 
at which respondent No. 1 had been persuaded not to press the complaints. 

After hearing Mr. Bhandare on behalf of the appellant, Mr. Hingorani on 
behalf of respondent No. 1 and Mr. Sharma on behalf of the State of Maha- 
rashtra, we have come to the conclusion that the present appeal is bereft of, 
any merit. It would appear from the resume of facts given above that the 
complaints against the appellant related to two kinds of offences, viz, s. 420, 
Indian Penal Code and s. 13 of the Maharashtra Act. So far as the offence 
under s. 420, Indian Penal Code is concerned, it is compoundable with the 
permission of the Court. The offence under s. 13 of the Maharashtra Act is, 
however, not compoundable either with or without the permission of the Court. 
‘According to sub-s. (7) of s. 845 of the Code of Criniinal Proceedure, no offence 
shall be compounded except as provided by this section. The word ‘‘offence’’ 
has been defined in cl (0) of s. 4(/) of the Code to mean any act or omission. 
made punishable by any law for the time being in force. Clause (c) of s, 2 
of the Maharashtra Act gives the definition of the word ‘‘promoter’’ as under: 

“(c) ‘promoter’ means a person who constructs or causes to be constructed a 
block or building of flats for the purpose. of selling some or all of them to other per- 
sons, or to a company, co-operative socitey or other association of ‘persons, and includes 
his assignees; and where the person who builds and the person who sells are different 
persons, the term includes both;” 


Clause (a) of sub-s. (2) of s. 3 of the Maharashtra Act provides that a pro- 
moter who constructs or intends to construct a block or building of flats shall 
make-full and true disclosure of the nature of his title to the land on which 
the flats are constructed, or are to be constructed; such: title to the land as 
aforesaid having been duly certified by an Attorney-at-law, or by an advocate 
of not less than three years’ ie eonen 4 "= ine above mentioned Act 
Pepe as under: 

“Notwithstanding anything contained in any other law, a promoter who intends 
lo Sarat nct- oe amena a back’ op Hiding ce Aste ell Ge pleas ot WEEN ae o ke 
taken or are taken on ownership basis, shall, before he accepts any sum of money as 
advance payment or deposit, which shall not be more than 20 per cent. of the sale 
price enter into a written agreement for sale with each of such persons ‘who are to 
take or have taken such flats, and the agreement shall be registered under the Indian 
Registration Act, 1908 and such agreement shall contain the prescribed- particulars; 
and to such agreement there shall be attached, such documents or. Na thereof, in, 
respect of such matters, as may, be prescribed.” ` 


Section 13 of the Maharashtra Act which deals with offences te promoters is- 
in the following words: a 

“13. Any promoter who, without reasonable excuse, fails to RRT with or con- 
travenes any provision of this Act or of any rule made thereunder shall, where no 
other penalty is expressly provided for, on conviction, be punished with imprisonment: 
for a term which may extend to one year. or with fine which may extend to two thou- 
sand rupees, or with both; and a promoter ,who commits. criminal breach ,of trust of 
any amount advanced or deposited with him for. the purposes mentioned in section 5 
shall, on conviction, be punished with imprisonment for a term, vek may extend to 
four yeers, or with fine, or with both.” 


It would follow from the perusal of. the iore; nnd provisiohs that a 
promoter, who without reasonable excuse: fails -to.comply with or contravenes 
the -provisions of sub-s. (2) (a) of-s. 3 or.s. 4 of the: Maharashtra Act would-be. 
guilty of an offence under s. 13 of. that Act and: be liable to be punished acdord- 
ingly.. The allegations against the appellant:.were that he was guilty of the 
offence under s. 13 of the Maharashtra Act because of the contravention of s. 4 
and’ sub-s. (2) ¢a) ‘of s. 3 of the said. Act.: As the said offence was not com- 
poundable' with or without the permission of the Court, the order of the trial 
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Magistrate, in our view, in acquitting the accused because of the composition 
of the offence cannot be said to be in accordance with law. 

In the case of K. Chinnaswamy Reddy v. State of Andhra Pradesh! this 
Court mentioned the circumstances under which an ordér of acquittal can be 
set aside in revision by the High Court and observed in this context (p. 418): 

“,..We may however indicate some cases of this kind, which would in our opinion 
justify the High Court im interfering with a finding of acquittal in revision. These cases 
may be: where the trial court has no jurisdiction to try the case but has still acquitted 
the accused, or where the trial court has wrongly shut out evidence which the pro- 
secution wished to produce, or where the appeal court has wrongly held evidence which 
was admitted by the trial court:to be inadmissible, or where material evidence has 
been’ overlooked either by the trial court or by the appeal court, or where the acquittal 
is based on a compounding of the offence, which is invalid under the law. These and 
other cases of similar nature can properly be held to he cases of exceptional nature, 
where the High Court can justifiably interfere with an order of acquittal; and in such 
a case it is obvious that it cannot be said that the High Court was doing indirectly 
what it could not do directly in view of the provisions of section 439(4).” 


It would: follow from the above that where an acquittal is based on the com- 
pounding, of .an offence and the compounding is invalid under the law, the 
acquittal would be liable to be set aside by the High Court in exercise of its 
revisional powers, As the acquittal of the appellant by the trial Court in 
the present case was based upon the compounding of an offence which was not 
compoundable, the High Court in our view rightly, set aside the acquittal of 
the appellant. 

. It is no doubt true that the High: Court acted suo motu in setting aside. the 
acquittal of the appellant, but that fact would .not show that there was any 
irregularity in the procedure adopted by the High Court. The opening words 
of s. 439 of the Code of Criminal Procedure, viz., “in the case of any proceed- 
ings the record of which has been called for by itself or which has been re- 
ported: for orders or which otherwise comes to its knowledge’’, ‘as observed by 
this Court in the case of The State of Kerala v. Narayani Amma Kamala 
Dev# produce the result that revisional jurisdiction can-be exercised by the 
High Court by being moved either by the convicted person himself or by any 
other person or suo motu on the basis of its own ‘knowledge derived from any 
source whatsoever without being moved by any person at all. All that is neces- 
sary to bring the High Court’s powers of revision into operation is such’ in- 
formation as makes the High Court think that an order made by a subor- 
dinate Court is fit for the exercise of its powers of revision. 

Mr.-Bhandare has argued that even if the acquittal of the appellant for the 
offence under s. 13 of the Maharashtra Act could be set aside by the High 
Court on the ground that the said offence could not be legally compounded, 
the High Court should not have interfered with the acquittal in so far as it 
related to an offence under s. 420, Indian Penal Code. In this respect we find 
that an offence under s, 420, Indian Penal Code can be compounded only with 
the permission of the Court. No order granting such permission has been 
brought to our notice. Even if we were to assume that such permission was 
granted, as submitted by Mr. Bhandare, we do not know, the precise language 
in which the order granting permission was couched. ‘In the absence of the 
copy of that order, it is difficult to predicate as to whether the Magistrate 
would have granted the permission to:compound the offence under s. 420, 
Indian Penal Code if he was aware that the offence under s. 13 of the Mahara- 
shtra Act was not compoundable and the case in any event would have to be 
proceeded with .so far as the latter offence was concerned. All the same it 
appears that the said permission was one indivisible permission for the offen- 
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ces under s. 420, Indian Penal Code and s. 13 of the Maharashtra Act. As 
no valid permission could be granted for the compounding of an offence un- 
der s. 18 of the Maharashtra Act, the permission would have to be held to 
be invalid in its entirety. It is not permissible in such an event to sever the 
permission into two parts and to uphold it so far as the offence under 's. 420, 
Indian Penal Code is concerned and hold it to be invalid in respect of. ‘the 
offence under s. 13 of the Maharashtra Act. 


The appeal consequently fails and is dismissed. Appeal disinissed, 


Present: Mr. Justice A. N. Ray and Mr. Justice D. G. Palekar. 
DAMODARPRASAD See S 2) 


THE STATE ‘OF MAHARASHTRA”, l nog 
Supreme Court—High Court setting, aside -order of acquittal possed by trial Court and 
convicting accused—When Supreme Court can interfere roith such order of con- 
viction—First information report whether admissible under s. 157, Indian Evidence 
Act Ké of 1872). 
. Once the appellate Court.comes to the.conclusion that the view of the trial Court 
in acquitting the accused was unreasonable, that itself would provide a reason for 
interference. If it was found that the High Court applied the correct principles in 
setting aside the order of acquittal, the Supreme Court would not ordinarily in- 
terfere with the order of conviction passed by the High Court in an appeal against 
acquittal or review the entire evidence where the High Court was right in its 
view of evidence. Therefore, if the High Court has kept in view the:rules and 
principles of ‘appreciation. of the entire evidence and has given reasons for setting 
aside the order of acquittal, the Supreme Court will not interfere with the order 
of the High Court. 

‘In dealing with an appeal against an acquittal the High Court can go into the 
question of law and fact and reach its own conclusion on evidence provided it 
pays due regard to the fact that the matter had been before the Court of Sessions 
and the Sessions Judge had the chance and opportunity of seeing the witnesses 
depose to the facts. 

Harbans Singh v. State of Punjab,! Khadu Mohton v. State of Bihar2 Sanwat 
Singh v. State of Rajasthan, Nihal Singh v. State of Punjab,+ State of Bombay 
v. Rusy Mistry5 and Laxman v. State,S referred to. 

The first information report is not substantive evidence. It can be used for 
one of the limited purposes of corroborating or contradicting the makers thereof. 
Another purpose for which the first information report can be used is to show 
the implication of the accused to be not an afterthought or that the information 
is a piece of evidence res gestae. In certain cases, the first information report 
can be used under s. 32(1) of the Indian Evidence Act, 1872, or under s. 8 of the 
Act as to the cause of the informant’s death or as part of the informer’s conduct. 
The first information report as such will not be admis#ible under s. 157 of the Act, 


Tum facts appear in the judgment. 


V. 8. Desai, with P. S. Nadkarni and Vineet Kumar, for the appellants. 
8. K. ‘Dholakia and B. D. Sharma, for the respondent. 


Ray J. This is an appeal by: spial leave from the Wnai dated. June, 
10, 1968 of the High Court at Bombay setting aside the order of acquittal of 


* Decided, November 29, 1971. Criminal 4 oso 45.C.R. 5. 
Appeal No. 188 of 1968, from Bombay. 5 [1960] A.LR. S.C, 891. 
962] Suppl. 1 S. C.R. 104. 6 [1968] 8 S.C.R. 685, s.c. 71 Bom. L.R. 
2 i71] AER. S.C. 66, 244. 
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the appellants and convicting them under s. 325 read with s. 34 of the Indian 
Penal Code for having assaulted and injured Choharjasing and sentencing each 
of the appellants to four years rigorous imprisonment and a fine of Rs. 1,000 
each and six months rigorous imprisonment in default of payment of fine and 
further convicting the appellants under s. 323 read with s. 34 of the Indian 
Penad Code for having assaulted and injured Ramkeshwarsing and sentencing 
each of the appellants to three months rigorous imprisonment. The sentences 
were to run concurrently. 

The appellants and another accused were charged under ss. 143, 147, 307 
read with s. 149 of the Indian Penal Code. The four appellants were also 
charged under s. 148 of the Indian Penal Code. In the alternative appellants 
were charged under s. 307 read with s. 34 of the Indian Penal Code. The ap- 
pellants and the other accused were further charged under s. 326 read with 
s. 149 of the Indian Penal Code. In the alternative they were charged under 
s. 324 read with s. 34 of the Indian Penal Code. The appellants and the other 
aceused were further charged under s. 324 read with s. 149 of the Indian Penal 
Code. In the alternative they were charged under s. 324 read with s. 34 of the 
Indian Penal Code. 

The complainant Choharjasing and Nandlal are brothers, They resided in 
room No, 5 of Vidya Bhuvan, Kurla along with their cousin Ramkeshwarsing 
. and Gaitrising brother-in-law of Choharjasing. Choharjasing, Nandlal and 
Ramkeshwarsing were employed at Premier Automobiles at Kurla. The pro- 
secution witness Owadh Narayan who resided at Moturam Chawl was also 
employed at Premier Automobiles. Another prosecution witness Dinanath was 
a shopkeeper residing at Halav Pool, Kurla. Appellant No. 1 dealt in milk 
and resided at Maulana Chawl, Halav Pool, Kurla. Appellant No. 2 is the 
brother of appellant No. 1 and resided at a nearby Chawl at Halav Pool and 
was employed at Premier Automobiles at Kurla. Appellant No. 3 also resided 
at Halav Pool Chawl, Kurla and was employed at Premier Automobiles, Kurla. 
Appellant No. 4 resided at another Chawl at Kurla and was also employed 
at Premier Automobiles, Kurla. Accused No. 5 worked as a Mehtaji of one 
Jairaj Pandye and resided at Bhagwat Bhuwan, Halav Pool, Kurla. 

The prosecution case was this. The relations between Choharjasing and his 
brother Nandlal on the one hand and appellants Nos. 1 and 2 on the other were 
strained for some time. On the morning of October 15, 1964, Nandlal brought a 
truck load of earth and spread the same in front of their room. On that ac- 
count there was some altercation between him and appellants Nos. 1, 2 and 
8. On the morning of October 16, 1964 Choharjasing left his room and went 
to Podar hospital at Worli for undergoing an operation for fistula. He re- 
turned to his room at about 11 or 12 noon. On his return he was told by 
his brother Nandlal about the quarrel and that the appellants and another 
accused had given a threat and enquired as to where Choharjasing was, Nand- 
lal further told Choharjasing that the appellants and the other accused had 
threatened that they would break Choharjasing’s hands and feet. Choharja- 
sing went to the Police Station and filed a non-cognisable complaint. The 
police directed Choharjasing to approach the proper criminal Court. Chohar- 
jasing went to prosecution witness Dinanath and told him about the threats. 

Choharjasing then returned to his room and lunched with his brother Nand- 
lal, cousin Ramkeshwarsing and brother-in-law Gaitrising. Choharjasing was 
not feeling comfortable after the operation. He sat on a charpoy (cot) outside 
his room. Nandlal was with Choharjasing. Ramkeshwarsing was inside the 
room. At about 5 or 5.30 p.m. the appellants came there. Appellant No. 1 
was armed with a lathi. Appellants Nos. 2, 3 and 4 had also lathis or some- 
thing like iron bars. Accused No. 5 was standing at some distance. Accused 
No. 5 instigated the appellants by shouting the words ‘Dekhte kya ho, Mar 
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Dalo’ (what are you looking at, assault them). Appellant No. 1 also shouted 
to assault. The appellants surrounded Choharjasing and Nandlal and started 
assaulting them with weapons. Appellants Nos. 1 and 4 hit Choharjasing. 
Appellants Nos. 2 and 3 hit Nandlal. Choharjasing fell down. The assault 
continued. Appellant No. 2 thrust his stick in the mouth of Choharjasing 
and he lost four of his teeth. Choharjasing and Nandlal both fell unconscious. 
Ramkeshwarsing received a blow on left hand. 

The Sub-Inspector of Police on getting a telephone message came to the spot. 
On the way the Sub-Inspector met appellants Nos. 1 and 4 each of whom had 
injuries on their person. They were put in the police van. The van was taken 
to the place of the incident. Choharjasing and Nandlal were lying unconscious. 
Witnesses Awadh Narayan and Dinanath were present there. Choharjasing and 
Nandlal were put into the van and removed to the hospital, 

At the time of edmission to the hospital Choharjasing had 12 injuries, Nand- 
lal had 5 injuries. Appellant No. 4 had 3 injuries. Choharjasing and Nand- 
lal were detained in the hospital as in-door patients from October 16, 1964 to 
November 12, 1964. Appéllant No. 4 inspite of medical advice left the hos- 
pital on October 17, 1964. 

The trial Court acquitted all the five accused. The trial Court gave these 
reasons. Choharjasing and Ramkeshwarsing did not mention accused No. 5. 
Witness Awadh Narayan did not mention accused No. 5. Ramkeshwarsing 
did not mention accused Nos. 2, 3 and 5. Witness Awadh Narayan did not 
mention accused No. 3. Choharjasing and Nandlal were all thin and of weak 
build. The accused were hefty in build, It is difficult to say why so many 
persons would engage in the assault on two weak persons, particularly when 
Choharjasing had just returned after operation from the hospital. The in- 
juries on appellants Nos. 1 and 4 were not satisfactorily explained. The pos- 
sibility of persons from the crowd feeling enraged at the assault on accused 
Nos. 1 to 5 who were holding important offices in the local Congress organisa- 
tion and then rushing forward and inflicting injuries on the assaulters of 
Choharjasing and Nandlal two well known persons of the locality cannot be 
ruled out as contended for by the defence. Iron bars and sticks were not re- 
covered. He and Choharjasing did not implicate accused No. 5 in their ear- 
lier statements. The presence of accused Nos. 2 and 3 is not free from doubt. 
Ramkeshwarsing and Awadh Narayan did not mention accused No. 2 in their 
earler statements. Ramkeshwarsing did not mention the name of accused 
No. 2 in his statement to the police. Choharjasing and Nandlal could not ex- 
plain how accused Nos. 1 and 4 came to receive the injuries. Though the » 
injuries on Choharjasing and Nandlal are no doubt serious, the evidence does 
not satisfactorily establish that they were caused by the accused in further- 
ance of their common intention and that they formed an unlawful assembly 
and used force or violence and they rioted with deadly weapons in prosecution 
of their common intention. The defence that accused No. 1 was assaulted and 
seeing this accused No. 4 came there and he was assaulted cannot in the cir- 
cumstances be overlooked. With these reasons the trial Court acquitted all 
the five accused. 

The High Court set aside the order of acquittal. The High Court arrived 
at these conclusions. The evidence established that the grievous injury in- 
flicled on Choharjasing and Nandlal and the simple injury inflicted on Ram- 
keshwarsing were inflicted by the appellants. The trouble arose on account 
of dispute over the open space adjoining the room of Choharjasing. The ap- 
pellants could not be convicted under s. 307 of the Indian Penal Code. The 
appellants were guilty of causing grievous hurt. The High Court, therefore, 
convicted the appellants for injuries sustained by Choharjasing, Nandlal and 
Ramkeshwarsing, 
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Gounsel for the appellants made these submissions. The High Court inter- 
fered with the acquittal without giving any reasons. The first information re- 
port about the cognizance of the offence was wrongly admitted in evidence. 
The incident on the morning of October 16, 1964 could not be believed and 
therefore the entire prosecution would fail. 
` As to the incident on the morning of October 16, 1964 the trial Court said 
that the time of recording the complaint on October 16, 1964 was 11.05 a.m. 
whereas the complainant’s version in Court was that he returned from the 
hospital at about 11 a.m. or 12 noon, when he received information from Nand- 


. lal. Further in the complaint Choharjasing did not mention about any of the 


accused and Nandlal also did not mention accused No. 5. The land on which 
earth was spread belonged to one Khot and therefore appellant No, 1 could 
not have interest in that land. On these grounds the trial Court did not 
accept the version that there was any occurrence on the morning of October 
16, 1964. 

The High Court, however, accepted the version that there was an incident 
on the morning of October 16, 1964 and said that Choharjasing would not 
have taken the trouble of going to the police and lodging a complaint. The 
High Court gave two broad reasons for accepting the prosecution version about 
the incident on the morning of October 16, 1964. First, there was the com- 
plaint by Choharjasing. Secondly, Choharjasing had gone to the hospital on 
the morning of October 16, 1964 and on his return from the hospital he went 
to lodge the complaint. Choharjasing would not have done so, if there had 
been no incident in the morning. l 

The High Court referred to the first information report about thé commis- 
sion of the offence and said that once the statement was admitted in evidence 
it afforded a very strong corroboration to the testimony of Choharjasing so 
far as the complicity of accused Nos. 1 to 4 in the crime was concerned and 
the first information report was admissible under s. 157 of the Evidence Act. 
The first information report is not substantive evidence. It can be used for 
one of the limited purposes of corroborating or contradicting the makers there- 
of. Another purpose for which the first information report can be used is to 
show the implication of the accused to be not an afterthought or that the in- 
formation is a piece of evidence res gestae. In certain cases, the first infor- 
mation report can be used under s. 32(/) of the Evidence Act or under s. 8 
of the Evidence Act as to the cause of the informant’s death or as part of the 
informer’s conduct. The High Court was wrong in holding that the first in- 
formation report would be admissible under s. 157 of the Evidence Act. When 
the maker of the first information report was examined in Court the report 
was not tendered by the prosecution in accordance with the provisions of the 
Evidence Act, The appellants were denied the opportunity of cross-examina- 
tion on the first information report. The first information report was there- 
fore wrongly relied upon in evidence for the purposes suggested by the High 
Court. 

It is, therefore, to be seen as to whether the High Court was justified in con- 
victing the appellants on the evidence and the grounds mentioned in the judg- 
ment. 


[His Lordship after considering the evidence, proceeded.] 


The High Court was therefore justified in coming to the conclusion that the 
acquittal of appellants Nos. 2 and 3 by the trial Court was to be set aside. 
The evidence of the several witnesses that appellants: Nos. 2 and 3 assaulted 
Choharjasing and Nandlal cannot be discarded on the statement that the ap- 
pellants Nos. 2 and 3 did not receive injuries. It does not follow that appel- 
lants Nos. 2 and 3 were not at the scene of occurrence and did not commit the 
acts of assault just because there was no injury on them. As far as appel- 
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lants Nos. 1 and 4 are concerned the High Court was correct in holding that 
they were wrongly acquitted by the trial Court. Twelve injuries on Choharja- 
sing and five injuries on Nandlal were all serious in nature. The oral evidence 
was rightly accepted by the High Court that all the appellants were guilty 
of assaulting Choharjasing, Nandlal and Ramkeshwarsing. 

Counsel for the appellants relied on the decisions of this Court in Harbans 
Singh v. State of Punjab! and Khedu Mohton v. State of Bihar in support 
of the proposition that the High Court should not have interfered with the 
acquittal by the trial Court and the ruling of this Court in Khedu Mohton v. 
State of Bihar that if two reasonable conclusions can be reached on the basis of 
the evidence on record then the acquitial of the accused should be preferred. 
The observations in Khedu Mohton’s case mean this: If two conclusions can 
be reached with a plausible appearance of reason the Court should lean in 
favour of that which leads to acquittal and not to that which leads to convic- 
tion, Two views and conclusions cannot both be right and one must be pre- 
ferred over the other because our criminal jurisdiction demands that the bene- 
fit of doubt must prevail. 


As to powers of the appellate Court this Court in Sanwat Singh v. State of 
Rajasthan} laid down three principles. First, the appellate Court had power 
to review the evidence upon which the order of acquittal is founded. Second 
the principles laid down by the Judicial Committee in Sheo Swarup v. The 
King-Emperor* are a correct guide for the approach by an appellate Court. 
These principles are that the views of the trial Judge as to the credibility of the 
witnesses, the presumption of innocence in favour of the accused, the right of 
the accused to the benefit of doubt and the slowness of an appellate Court in 
disturbing the finding of fact arrived at by a Judge who had the advantage of 
of seeing the witnesses are the ‘rules and principles’ in the administration 
of justice. Thirdly, the appellate Court in coming to its own conclusion should 
not only consider every matter on record having a bearing on the questions of 
fact and the reasons given by the trial Court in support of the order of ac- 
quittal, but should also express reasons to hold that the acquittal was not 
justified. 

In the light of the rulings of this Court to which reference has been made, 
we are satisfied that the High Court kept in view the rules and principles 
of appreciation of evidence and the right of the accused to the benefit of doubt 
and the High Court gave reasons as to why the occurrence on the morning of 
October 16, 1964 was proved and also why the appellants were found on the 
evidence on record to be guilty of having committed an offence. Benefit of 
doubt was not sustainable in the present case inasmuch as the materials on 
record did not exclude the guilt of the appellants, 

This Court in Khedu Mohton v. State of Bihar set aside the judgment of 
the High Court and restored that of the Sessions Judge by acquitting the appel- 
lants because the High Court did not deal with finding of the first appellate 
Court that it was unsafe to place reliance and the evidence of four prosecu- 
tion witnesses who were interested witnesses. Another feature which vitiat- 
ed the approach of the High Court in that case was that there was a delay 
of eight days in filing the complaint and the first appellate Court said that it 
threw a great deal of doubt on the prosecution story. The High Court made 
referenct to some information laid before the Police and did not properly 
assess the delay in the filing of the complaint. This Court found there that 
the information before the police prior to the complaint was an application 
that there was an apprehension of breach of peace. It is in this context of 
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facts that this Court said that the High Court was wrong in setting aside the 
acquittal. 

Once the appellate Court came to the conclusion that the view of the trial 
Court was unreasonable that itself would provide a reason for interference. 
Again if it was found that the High Court applied the correct principles in 
setting aside the order of acquittal this Court would not ordinarily interfere 
with the order of conviction passed by the High Court in an appeal against 
acquittal or review the entire evidence where the High Court was right in its 
view of evidence. Therefore, if the High Court has kept in view the rules and 
principles of appreciation of the entire evidence and has given reasons for 
setting aside the order of acquittal this Court would not interfere with the 
order of the High Court (See Harbans Singh v. State of Punjab), 

This Court in Nihal Singh v. State of Punjab? said that there were two ways 
of dealing with an appeal by this Court from an order of conviction setting 
aside an acquittal. One of the modes was to go through the evidence and find 
out whether the High Court had infringed the principles laid down in Sanwat 
Singh v. State of Rajasthan or whether the appeal was an exceptional one with- 
in the ruling of this Court in State of Bombay v. Rusy Mistry® where the find- 
ing was such that ‘it shocks the conscience of the Court’ or that disregarded 
the norms of legal process or substantial and grave injustice had been done. 

In dealing with an appeal against an acquittal the High Court can go into 
the question of law and fact and reach its own conclusion on evidence pro- 
vided it pays due regard to the fact that the matter had been before the Court 
of Sessions and the Sessions Judge had the chance and opportunity of seeing 
the witnesses depose to the facts (See Laxman v. State’). 

The High Court was correct in setting aside the order of acquittal and con- 
victing the appellants. The appeal, therefore, fails and is dismissed. If the 
appellants are on bail their bail bonds are cancelled. They will surrender 
and serve out the sentence. Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Deshmukh and Mr. Justice Joshi. 


STATE OF MAHARASHTRA v, TALAKSI MALSI SAWALA.” 
Bombay Prevention of Gambling Act (Bom. IV of 1887), Secs. 3, 7—Indian Evidence Act 
(I of 1872), Sec. 49—Whether to constitute a “common gaming house” under s. 3 
of Gambling Act it is necessary that profit and gain must be apart from that which 
results from bet money—Distinction between cls. (i) & (li) of s. 3—Presumption 
under s. 7 how raised—Burden of proof on accused to prove to the contrary under 
8. 7 how discharged—Expert evidence whether necessary to lead to prove case of 
prosecution under Act. 

Under s. 3 of the Bombay Prevention of Gambling Act, 1887, “common gaming 
house” means premises in which instruments of gaming are found. These instruments 
must have been kept or used for the profit or gain of the occupier:and this profit 
or gain could result by levying a direct charge for the use of the premises or instru- 
ments themselves or by trying to make profit in any other manner howsoever. 
Therefore to constitute a “common gaming house” under s. 3 of the Act it is not 
necessary that profit or gain must be one apart from that which may result from 
the bet money itself. The profit or gain could be a probable profit or gain and need 
not necessarily be a profit or gain which is certain. 
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The main distinction between clause (i) of s. 3 and clause (ii) of s. 3 of the Act 
is that whereas under clause (i) the defence available to the accused person would 
be to show that no gaming has taken place in the premises concerned or the instru- 
ments though present in the premises were neither kept or used for such gaming, 
in the case of other kind of gaming which are covered by clause (ii), it will have 
to be shown by way of defence that though the premises are there and certain in- 
struments appear to be kept they are not kept or used for the profit or gain of 
the occupier. : The other normal defence, viz. that the instruments found are not 
instruments of gaming at all and, therefore, the premises concerned do not become 
a common gaming house, is always open. That being a basic reply to a charge of 
gaming in either case it will be a common defence available. In the case of gaming 
falling under clause (4i) a separate defence is available by way of showing that 
though instruments of gaming are found kept in certain house or premises they were 
not kept or used for profit or gain of the occupier. 

State of A.P. v. K. Satyanarayana!, explained. 

State v. Vardilal Nathuchand?2, held overruled by State of A.P. v. K. Satya- 
narayana. 

‘ Emperor v. Chimanlal Sankalchand4, held confirmed by State of A.P. v. K. 
Satyanarayana’. 

Lachchi Ram v. Emperors and Qabul Singh v. Emperor’, dissented from. 

Emperor v. Dattatraya8, Emperor v. Jusubally?, Emperor v. Chimanlal Maneklal!?, 
Emperor v. Rustam Lam!l, Emperor v. Kallappa Gurappal?, Emperor v. Krishnaji 
Madhusudan!8, Ismail Varyo v. Emperorl4, and Emperor v. Mt. Asiatl5, referred to. 

In the case of a common gaming house under s. 3 of the Bombay Prevention of 
Gambling Act, 1887, it has to be initially shown that the entry was effected under 
s. 6 of the Act where the relevant authority under the Act had reasons to suspect 
that the place was being used as a common gaming house and he has to demonstrate 
before the Court to its satisfaction that ‘he had reason to suspect. The next step 
required under s. 7 of the Act is that in the case of such entry instruments or things 
must be attached in respect of which the authority had reasonable ground for sus- 
pecting that they were instruments of gaming. Here again, this has to be demon- 
strated to the satisfaction of the Court. The moment the Court is satisfied that 
the authority had reasonable ground to suspect that the things seized were instru- 
ments of gaming, a presumption is raised under s. 7. If the prosecution has to in~- 
duce the Court to raise the presumption, it would be necessary to lead evidence, 
In cases of raid under the Act where the case against the accused persons is sought 
to be proved by merely asking the Court to raise a presumption, ordinarily’ it would 
be the oral evidence of the authority supported by some witnesses in a given case 
coupled with the finding of certain things in the place raided the only evidence avall- 
able. The best case however will be where the game itself is fully proved before 
the Court so that there is direct evidence of gambling going on. 

State v. Sadanand Shantaram Purao'6, not agreed with. 
“ Emperor v. Chimanlal Sankalchand!7, referred to. 

The burden of proof on an accused person to prove to the contrary under s. 7 
of the Bombay Prevention of Gambling Act, 1887, is not that heavy as the burden 
on the prosecution in broving a criminal offence. It is enough if from circumstances 
on record or from such evidence as the accused chooses to lead, a case of prepon~ 
derance of probability is made out so that he may be deemed to have disharged 
the burden lying on him. 

2 Hoes A.LR. S.C. 825. 10 (1917) 19 Bom. L.R. 893. 
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Even if there is gaming viz. betting or wagering but it relates to a mere game of 
skill it would be for the accused to point out that he falls within the exception of 
s. 13 of the Act. 

An expert evidence need not be led at all for proving the case of the prosecution 
under the Act. 

State of Gujarat v. Jaganbhati8, referred to. 


Tam facts are stated in the judgment. 


Y. H. Gumaste, Government Pleader, with M. B. Kadam, Assistant Govern- 
ment Pleader, for the petitioner-State. 

R. Jethmalami and 8. B. Jaisinghani, with Shamlal Jadhwani and 8. B. 
Keswani, for accused Nos. 1 to 10 and 12 to 25. 


DESHMUKH J. This is an appeal by the State against the order of acquit- 
tal passed by the learned Presidency Magistrate, 32nd Court, Esplanade, 
Bombay, under the Bombay Prevention of Gambling Act, 1887. This Act 
will be referred to hereafter throughout the judgment as ‘the Act’. 

The facts do not seem to be much in dispute as there is hardly any 
cross-examination in the trial. The findings given by the trial Court 
are also in favour of the prosecution to the extent to which the evidence 
was led. However, by following a decision of this Court in State v. Vardilal 
Nathuchand,' the learned Magistrate has acquitted all the 26 accused before him. 
The State has not chosen to file appeal against accused No. 26. This appeal is 
therefore confined to 25 accused persons only. 

The facts which may be summarised briefly are these: P.S.I. Gole got 
information a week before May 13, 1968, that Matka betting was going on at 
Parekh Building compound, Sayani Road, Dadar, Bombay. He tried to verify 
this information on May 13, 1968, as well as on May 14. He procured a 
bogus punter by name Sahadeo Gawde on May 18, 1968 and asked him to lay 
a bogus bet on figures 2-5 against annas 8. Sahadeo did so and came back 
with a chit of greenish paper bearing a serial number and marking of the 
bet as asked by P. 8. I. Gole. The information was again verified on May 
14, 1968, when P.S.I. Gole called the same bogus punter and gave him Rs. 3 
with instructions to lay bets with the help of these three rupees in any mamn. 
ner he liked. Bogus punter Sahadeo laid bets on the same two figures 2-5 with 
eight annas on two occasions and again with one rupee each time on two 
further occasions. In all he laid four bets, two of eight annas each and two of 
one rupee each on the same two digits 2-5. He came out and handed over 
four different chits of a similar type bearing serial numbers and noting of the 
bets. By following this procedure, P.S.I. Gole felt that the information that 
he had was sufficiently verified and therefore, according to his view, Matka 
Gambling was going on in the said premises, which was being used as a common 
gaming house. 

Having found that there was reasonable suspicion to entertain the belief that 
the said place was being used as a common gaming house, he again sent bogus 
punter Sahadeo with a five-rupee currency note to lay bet on figures 0-4. This 
time the bogus punter was told to give a pre-arranged signal if the bet was 
accepted. Before he was sent like this, P.S.I. Gole also collected information 
from bogus punter Sahadeo that there was one person who was subsequently 
made accused No. 1 in the case, who was not accepting bets below Rs. 5. Any 
bet for the amount of Rs. 5 and above was being accepted by him and other 
bets were being accepted ‘by his other associates sitting behind tables. It is on 
this information, a marked currency note of Rs. 5 was given to Sahadeo. On 
May 14, 1968, Sahadeo went to the same place and offered, a bet on 0-4 against 
Rs. 5, Aceused No. 1 accepted the bet and directed accused No. 2 to note 
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it in the books of account and pass a regular receipt or chit to Sahadeo. 
Sahadeo procured a similar chit like other chits beari serial number 
and the noting of the bet and as soon as he felt’ that’ the bet was 
accepted in this manner, he came out and made the pre-arranged signal. 
The raid was then conducted. Some persons were found sitting behind the 
tables like people accepting bets on a counter. Some others were found in 
front of them as if to offer the bets. Even Sahadeo had to wait in queue before 
he reached the counter for offering his bet. Not only these persons were pre- 
sent, in the compound but on a loft behind the pan shop several jothers 
were found sitting in front of desks on which several papers and records were 
kept. In the search conducted several articles were attached. Counter-foil 
books bearing serial numbers and noting of bets similar to the figures noted 
on the five chits issued to Sahadeo were found in large number. Besides the 
books which were being used, which were partly full and partly blank, a large 
amount of stationery blank as well as printed was also attached. Printed 
books: with perforated chits as foils bearing serial numbers of white sheets with 
colour paper below it, being perforated counter-foils were found in a very 
large number. Certain papers in which accounts were made were also found. 
With the people on the loft were also found papers in which accounts were 
made up as also slip books, counter-foils ete. 

_ Having completed the panchnama in that manner and after completing the 
investigation in due course, accused No. 1 was charged under ss. 4(a) and 5 
of the Act; accused Nos. 2 to 7 were charged under ss. 4(a), 4(c) and 5 of the 
Act; accused Nos. 8 to 19 under s. 5 of the Act and accused Nos. 20 to 25 under 
ss. 4(c) and 5 of the Act. We are not referring to the accusations of accused 
No. 26 since he has been acquitted and against whom there is no appeal. 

The total evidence against the accused persons consisted of the evidence of 
‘bogus punter Sahadeo and that of P. S. I. Gole and panch witness Shankar 
Baburao as also photographer Balkrishna Raje, who photographed the pre- 
mises along with the accused persons at the time of the raid. 

It appears that a special feature of this case is that there is hardly any 
cross-examination of any of these witnesses on the points which are material 
for proving the accusations which are required to be made against the ac- 
cused persons under the Act. In this Court also no direct challenge to the 
facts found by the trial Court has been made, though in the matter of chal- 
lenge to the legality of the raid being under s. 6 of the Act some references 
were made. The learned trial Magistrate believed all the prosecution witnesses 
and came to the conclusion that P.S.I. Gole had an authority under s. 6 of the 
‘Act to conduct the raid. The challenge before the Magistrate was that the 
Deputy Commissioner of Police Shri Paranjpe, who vested P.S.I. Gole with 
authority under s. 6 to conduct the raid, had retired from the Police Depart- 
ment some time in 1955 and had died later on. This amounted to the termi- 
nation of the authority and Mr. Gole had no authority under s. 6 on the day 
of the raid in the year 1968. That argument has been rejected by the learn- 
ed Magistrate and it is conceded before us that P.S.I. Gole may be treated 
to have the authority as validly received from an officer of the requisite rank 
and it would be a matter of no consequence whether that Officer later on re- 
tires or dies. A different challenge is being made before us for our consi- 
deration to which we will refer in due course and in the context of this new 
challenge only, some evidence of P.S.I. Gole was read over to us. 

Having found that P.S.I. Gole had the requisite authority under the Act, 
the learned Magistrate came to the conclusion on the evidence of Sahadeo and 
P.S.I. Gole with regard to the verification done on May 13 and 14, 1968, that 
P.S.I. Gole had reason to suspect that the premises raided in ‘Parekh Build- 
ing Compound were being used as a common gaming house. If that was so, 
his further finding is that the raid has been lawfully conducted under s. 6 of 
the Act. Regarding the further evidence of P.S.I. Gole and the panch wit- 
ness as well as bogus punter Sahadeo the trial Magistrate finds that the bet 
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for Rs. 5 was accepted by accused No. 1 and accused No. 2 made the writing 
thereof in the books maintained at that place. The foil was given to Sahadeo 
and a counter-foil remained as a part of the bound book. On the material seiz- 
ed, which was on a very large scale, the Magistrate came to the conclusion 
that bets on a very huge scale seem to be taken day in and day out when a 
number of people were employed in taking bets and many were visiting that 
place for the purpose of offering bets. In fact Sahadeo had to stand in the 
queue before the bet for Rs. 5 could be laid. The learned Magistrate alsd 
came to the conclusion that several people were employed in assisting the 
carrying on of this gambling or gaming, for the purpose of writing accounts, 
filling chits and preparing final accounts at the end of the day. The learned 
Magistrate, therefore, found as a fact that the Sub-Inspector had further rea- 
sonable ground to suspect that the things seized at the time of the raid were 
instruments of gaming. If that was so, according to him, the presumption 
which is required to be raised under s. 7 of the Act must arise and the only 
question that fell for consideration was whether that presumption has been 
rebutted. No specific argument was addressed to us on this part of the judg- 
ment of the learned Magistrate relating to the things seized being instruments 
of gaming or at any rate being such things as the Sub-Inspector had reason- 
able ground to suspect them as being instruments of gaming. Having come 
to those conclusions the learned Magistrate then proceeded to consider the 
question of rebuttal of the presumption. In that behalf he found that what 
should be considered enough to rebut the presumption has-been laid down by 
a learned Single Judge of this Court in State v. Vardilal Nathuchand. He 
further observed that as a Magistrate subordinate to this Court, he was bound 
to follow this judgment and accordingly he gave effect to that judgment by 
passing the order of acquittal. 


According to the learned Magistrate, the judgment of the High Court says 
that whenever a presumption is raised under s. 7 in the case of a raid conduct- 
ed under s. 6, if the particular form of gaming alleged falls under sub-s. (4) 
of s. 8, it is necessary that the evidence discloses that the house, room or 
place which was raided was found to have instruments of gaming which were 
kept or used for the profit or gain of some person owning, occupying, using 
or keeping such house, room or place by way of charge for the use of such 
house, room or place or instrument or otherwise howsoever. The precise ob- 
servations in the judgment quoted by him are that the house or place con- 
cerned could be described as a common gaming house, if only the instruments 
of gaming are kept or used for the profit or gain of the person described in 
that section who makes some profit by way of levying a charge and that charge 
could be either for the use of house, room, or instruments, or otherwise how- 
soever. It is therefore the levy of some charge in addition to bet for the pur- 
pose of profit or gain of the keeper of these premises that converts the premises 
to a common gaming house. If the person concerned were to make or were 
likely to make profit from the bet laid on the game itself without any extra 
charge being levied which is now described before us in the arguments by the 
defence as service charge, the premises do not become a common gaming house, 
at any rate the absence of any such charge is enough to rebut the presumption. 
The learned Magistrate therefore finds that Sahadeo the only relevant witness 
in this behalf speaks of laying a bet of Rs. 5 only and does not say that any 
other charge was levied on him. In view of the judgment of the learned Single 
Judge of this Court, this was a case, according to him, in which the absence 
of charge in addition to the bet laid was enough circumstance to rebut the 
presumption. 

There could be no quarrel with the proposition that whenever an accused 
person is called upon to rebut the presumption, in rebuttal he need not lead 
direct evidence but he could rely upon the evidence led by the prosecution 
and the circumstances brought out by him through the witnesses of the prose- 
cution. The learned Government Pleader, who appeared before us for the 
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State in this appeal, said that the said judgment of the Single Judge of this 
Court takes an erroneous view of law and is causing considerable hardship in 
the enforcement of the provisions of the Act. According to the Rules of this 
Court, originally this appeal came for hearing before a Single Judge. Since 
the learned Single Judge hearing this appeal felt that if a view different from 
this judgment quoted by the learned Magistrate was to be taken it is proper 
that the matter goes before a larger Bench. In this manner this appeal has 
been referred to a Division Bench. Incidentally the Government Pleader also 
told us that though the trial Magistrate has not referred to another judgment 
(State v. Sadanand. Shantaram Purao*) of the former learned Chief Justice 
the observations made in that judgment are also creating some difficulties in 
the enforcement of the provisions of the Act and it is better that this Court 
considers both those judgments and reviews them, if found necessary. 


We were taken through the entire evidence by the learned Government Plea- 
der.and were of the view that the learned Magistrate was correct in giving 
all the findings of fact. We are satisfied by looking at the evidence of verifi- 
cation conducted by P.S.I. Gole that he had some information which he had 
described in Court later on. That information showed that a kind of gamb- 
ling known as Matka Gambling was going on, in the particular place raided, 
on a large scale. He also describes this information in detail in Court. Ac- 
cording to him, there is some organisation which draws some three cards from 
a Matka or an earthen pot. The digits of these three cards drawn between 
8-45 or 9 p.m. are added together to give a figure which is known as the 
opening number. At about 12 midnight the same organisation draws three 
other cards at random from the same Matka, or may be other Matka of which 
the P.S.I. has no knowledge, and by the same process adding the digits of 
these three cards a figure is formed, which is known as closing number. Peo- 
ple who want to bet in this manner have to offer bets either on opening num- 
ber or on closing number or on both. If out of the bet offered, either the 
opening number is correct or the closing number is correct, the punter gets nine 
times the money of the bet he laid. Tor instance, if a bet of Re. 1 is laid on 
figure ‘0’ in the opening and the figure is correct the person laying the bet 
gets nine rupees. If the bet on figure ‘5’ in the closing is laid and the figure 
is correct that person also gets nine times the bet amount; but if a bet is laid 
on ‘0-5’ open to close of Re. 1 and both the figures are correct, then that 
‘ person gets money nine into nine times, i.e. 81 times the bet amount. It is in 
this manner that a kind of gambling goes on. It is named ‘Matka’ due to 
the pot out of which cards are drawn and it is this gambling which the P.S.I. 
verified on May 13 and 14, 1968 by sending the bogus punter Sahadeo and 
asking him to lay a bet with 8-anna coin at the first instance, and Rs. 3 on 
the second day. When he got chits back from Sahadeo the P.S.I. felt satis- 
fied that there seemed to be truth in the information he collected earlier. He, 
therefore, prepared for the raid and sent Sahadeo with a five-rupee note be- 
cause he wanted the first person in that organisation to accept that bet. This 
action was obviously based on the information supplied by Sahadeo that ac- 
cused No. 1 accepted bets of Rs. 5 and above and not below. This information 
was also verified by the conduct of the raid itself. 


With the information disclosed by the P.S.I. and the verification of it proved 
in the manner stated above, we are satisfied that the P.S.I. had reason to sus- 
pect that the premises in Parekh Building were being used as a common gam- 
ing house. An entry by P.S.I. Gole in the premises along with his other 
assistants and panchas was an entry under s. 6 of the Act. During the course 
of that raid the P.S.I. found several persons sitting as if at a counter for 
dealing with customers. He also found several books bearing foils and counter- 
foils on large seale. He also found unused stationery of this type in bound 
books. He also found reams of blank papers arid other stationery like ball péns, 
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rubbers, pencils, carbon papers ete. In addition he found that there were 
large sheets of paper on which accounts were made. Markings on the chits 
denoting bets and the markings of this accounting paper were also similar. 
Three bets were taken in fractions of rupee which were necessarily multi- 
ples of four annas. The bets were noted with lines. One line represented 
four annas, two lines representéd eight annas and three lines represented 
twelve annas. According to the Indian method of noting with lines, the lines 
are usually drawn in a vertical manner. However, on all these chits lines 
are drawn in a horizontal position. We verified this by not only looking at 
the bets of Sahadeo but hundreds of chits which are produced on the re- 
cord in the form of bound books. But for this difference which is fairly de- 
cipherable, the method shows how betting was noted. Where bet was taken 
against two numbers opening and closing, both the numbers are noted and 
opposite that number the money paid, viz. 4 annas, 8 annas, one rupee, five , 
rupees ete., are noted by drawing lines when there is a fraction of a rupee 
and by drawing figure when there is a full rupee. Below this is again drawn 
a horizontal line and the bet money is noted once more. That represented the 
total of the bet taken. Similar procedure was adopted where bet was offered 
against only one number. Where more than one bet were offered by the same 
person, sums of these bets were noted on the chit with the total money paid 
being shown at the end below the horizontal line. 


Sahadeo described that he had to stand in the queue before reaching to lay 
his bet. The fact that large number of chits, printed books, account books, 
stationery etc. were found in pursuance of the raid conducted after verifica- 
tion of the initial information which P.S.I. Gole got, does show that the P.S.I. 
undoubtedly had reasonable grounds for suspecting that the things that were 
seized in the raid were instruments of gaming. This is the finding of the 
learned trial Magistrate and on our examination of the evidence we confirm 
the same. If this is so, viz. that P.S.I. Gole had reason to suspect that the 
premises raided were being used as a common gaming house and that on entry 
under s. 6 of the Act the things found are instruments of gaming, then under 
the provisions of s. 7 the seizure of such articles or things shall be evidence 
until contrary is proved that such house, room, or place is used as a common 
gaming house and the persons found therein were found present for the pur- 
pose of gaming, although no gaming was actually seen by the Police Officer. 
In other words, what is popularly described in all the judgments under this 
Act is that a presumption arises under s. 7. What precisely are the implica- 
tions of these presumptions and under what circumstances the presumptions 
must be deemed to have been rebutted seem to be the only issue which must 
be decided in this case. 


Before we examine the provisions of the Act and the case-law which is cited 
before us, we may briefly indicate the controversy which is being raised. The 
first point in the controversy relates to the real meaning of the expression 
‘common gaming house’ used in s. 3 of the Act. The definition part of s. 3 
dealing with common gaming house consists of two parts after 1959 when the 
section came to be amended. According to the defence, couple of Division 
Bench judgments of this Court erroneously interpreted the original definition 
of the ‘common gaming house’ by saying that premises could become common 
gaming house where instruments of gaming are kept or used for the profit or 
gain of the person when the profit is made either by charging for the use of 
house, room or place of the instrument or the profit is made in any other 
manner whatsoever including the probable profits which are likely to result 
or the hope of profit from the game itself. The judgments taking this view, 
according to Mr. Jethmalani, declared the law in an erroneous manner and 
therefore the Legislature amended the definition in 1959 by adding sub-cl. (4) 
and keeping the original section almost in the same form with necessary mo- 
dification and calling it sub-cl. (it). According to Mr. Jethmalani, apart from 


880 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


the two judgments to which we will refer in due course, there was a long trend 
of authorities in this Court which took the view that the profit or gain con- 
templated by the definition of expression ‘common gaming house’ was always 
a profit or gain arising out of some kind of extra charge besides the bet money 
when betting or gambling took place. The Legislature accepted that as the 
correct meaning and therefore amended the definition in 1959. According to 
the present definition, sub-cl. ($) of s. 3 dealing with common gaming house 
specifically refers to certain matters which are described as ‘gaming’. There 
are five clauses which deal with various types of matters in respect of which 
people are accustomed to gambling. Matters like market price of cotton, 
opium or other commodity ete. are included in sub-cl. (a), the variations in 
the market price of any such commodity or on the digits of the number used 
in stating the amount of such variations are covered by cL (b), the market 
price of any stock or share or on the digits of the numbers used in stating 
such price are included in cl. (c), the occurrence or non-occurrence of rain or 
other natural event are covered by cl. (d) and the quantity or rainfall or on 
the digits of the number used in stating such quantity are the subject matters 
of cl. (e). It is provided that in respect of matters mentioned in cls. (a) to 
(e), if premises are being used in which such gaming takes place or in which 
instruments of gaming are kept or used for such gaming, the premises become 
a common gaming house. He further argues that an element of profit or loss 
by putting stakes is always a part of betting. In fact a bet without stakes is 
no bet at all. The definition of gaming which is inclusive in the opening part 
of s. 3, includes wagering or betting except betting upon a horse-race as pro- 
vided by cls. (a) to (c) which follow. In such a wide and inclusive definition 
which includes all kinds of bets there is an implied assumption that in all bets 
there is an element of profit or loss when people take those bets. Clause (4) 
of s. 3 while defining ‘‘common gaming house’: as stated above, makes no 
express reference to profit or gain; whereas cl. (ii) of s. 3 which is almost 
the verbatim retention of the original definition of common gaming house re- 
fers to the profit or gain of the person keeping the premises as an important 
ingredient which goes to constitute the premises a common gaming house, This 
being an essential distinction between the two parts which now constitute to- 
gether the total definition of common gaming house, a profit or loss which may 
result from the gaming itself is already there by implication in sub-cl. (4). If 
the same element of profit and loss from the game itself were to form part of 
the second clause of that definition, the express reference to profit or gain 
as described in cl. (i$) of s. 3 would be attributing redundance to the Legisla- 
ture. There is, therefore, a distinction between the two parts which is made 
by the Legislature in view of the ecase-law of this Court. That part of the 
case-law which treated profit or gain from the game itself as being contem- 
plated by the original definition was not accepted by the Legislature as correct 
law and therefore the amendment. He also developed this point by pointing 
out that in view of the distinction between the two parts different defences 
would be available to the accused persons when they are charged either under 
el. (4) or (4) of s. 3 according to the nature of gaming alleged against them. 


As against this, the learned Government Pleader wants to argue that there 
is no case-law at all, much less a long standing chain of cases which took 
the view that profit ar gain must be one, apart from that which may result 
from the bet money itael? On the contrary where such arguments were ex- 
pressly addressed to this Court, a view has been taken that the profit or gain 
contemplated by the definition of the common gaming house may result from 
the extra charge laid or may be possible from the amount of the bet itself. 


Mr. Jethmalani for the defence further argued that the alleged contrary 
view of this Court has now been confirmed by the Supreme Court by its de- 
cision in State of A.P. v. K. Satyanarayane’ and the view which has been can- 
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vassed by the learned Government Pleader before this Court-must be deemed 
to have been over-ruled. The learned Government Pleader relies upon the 
same judgment of the Supreme Court to point out that the view which he can- 
vassed before us finds full support in the judgment of the Supreme Court. 
He further argues that the learned Single Judge’s judgment of this Court in 
State v. Vardilal Nathuchand is not only contrary to the plain meaning of s. 3 
but is against the consistent view of this Court as confirmed by the Supreme 
Court. 


This is the main controversy which needs to be resolved in this case. Be- 
sides a point has been raised by the Government Pleader himself that another 
judgment of the former learned Chief Justice in State v. Sadanand Shantaram 
Purao, is likely to be misunderstood in the Courts below as debarring the ad- 
mission of the evidence which normally a Police Officer gives in such cases. If 
that effect is created by this judgment, he is afraid that the entire provisions 
of the Act will be set at naught and proving cases under the Act would be almost 
impossible. This point does not directly arise on the judgment of the trial 
Court, but. has been argued before us by both the learned counsel appearing 
for the State and defence; hence we will incidentally point out what view 
must be taken of the evidence of the Police Officer, punter and the panchas 
when they speak of certain information collected earlier and also speak of 
certain acts done by them and things found in their presence. 


Before, therefore, we go to the examination of the case-law, it would be 
better to find out from the analysis of s. 3 itself as to what is meant by ‘com- 
mon gaming house’ and when certain premises really become common gaming 
house. It would also be necessary to examine .the nature, scope and impli- 
cations of the presumption required to be raised under s. 7 of the Act and to 
examine whether on the circumstances present in this case that presumption 
could be deemed to have been rebutted. We will at once make it clear that it 
is quite open to the prosecution to prove by direct evidence without reference 
to the provisions of s. 7 of the Act that gaming was going on in a particular 
place and that place was a common gaming house. Under 7 there are two 
methods of raising a presumption that particular premises constitute common 
gaming house. One will be by proving that on entry under s. 6, things which 
are seized in the premises are instruments of gaming. If that proof regard- 
ing the nature of the instruments is offered, a presumption is raised that the 
premises are common gaming house under the first part of the section. How- 
ever, there is another manner in which the prosecution can require the Court 
to raise a presumption of the premises being a common gaming house, where ` 
on entry under s. 6 certain instruments are found, and the Court is willing to 
accept that the Officer entering the premises had reasonable grounds for 
suspecting that the things so seized were instruments of gaming. Without 
directly proving that the things found are instruments of gaming, the prose- 
cution can prove to the satisfaction of the Court that the officer concerned had 
reasonable ground to suspect that the things seized were instruments of gaming. 


- In this case attempt is not to prove gaming at the premises inyolved in the 
ease by direct evidence of gaming going on. A faint attempt appears to have 
been made at arguing that the things found are instruments of gaming but the 
argument is supplemented by saying at any rate that the prosecution have 
proved to the satisfaction of the Court that the officer entering under s. 6 
had reasonable ground for suspecting that the things seized were instruments of 
gaming. It is this other manner of proving that the premises are common 
gaming house that has been resorted to by the prosecution in this case and 
that has been so accepted by the trial Court as well as by us. The entire 
discussion, therefore, in this case will relate to this kind of presumption raised 
and the dispelling thereof from the evidence and circumstances present on the 
record in this case. 
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Relevant definition of the common gaming house in the Act is as follows: 
' “In ‘this Act, ‘common gaming-house’ means— 

(4) in the case of gaming— 

(a) on the market price of cotton, opium or other commodity or on the digits 
of the number used in stating such price, or 

(6) on the amount of variation in the market price of any such commodity or 
on the digits of the number used in stating the amount of such variation, or 

(c) on the market price of any stock or share or on the digits of the number 
used in stating such price, or 

(d) on the occurrence or non-occurrence of rain or other natural event, or 

. (e) on the quantity of rainfall or on the digits of the number used in stating 
such quantity, 

any house, room or place whatsoever in which such gaming takes place or in 
which instruments of gaming are kept or used for such gaming; 

(it) in the case of any other form of gaming, any house, room or place eiuiecavas 
in which any instruments of gaming are kept or used for the profit or gain of the 
person owning, occupying, using or keeping such house, room or place by way of charge 
for the use of such house, room or place or instrument or otherwise howsoever. 

In this Act, ‘place’ includes a tent, enclosure, space, vehicle and vessel.” 


In the above definition the premises are described as either a house, room, 
or place whatsoever. This place is to be understood in contradistinction to 
a public place described in s. 12 by expression ‘any public street, or thorough- 
fare, or in any place to which the public have or are permitted to have access’. 
For the general expression used in s. 3, viz. “house, room or place whatso- 
ever’’ we will generally use the expression ‘premises’ for easy reference. If 
the premises are used for any of the activities mentioned in cls. (a) to (¢)-of 
el. (4) of s. 3 then those premises in which that kind of gaming takes place 
or in which instruments of gaming are kept or used for such gaming, the 
premises are common gaming house. In the case of any other kind of betting 
or gaming cl. (i) provides that the premises in which instruments of gaming 
are kept or used become common gaming house, provided those instruments 
of gaming are kept or used for the profit or gain of the persons owning, occupy- 
ing, using or keeping such premises or instruments or otherwise howsoever. 
Merely keeping or using the instruments in the premises is not enough. The 
keeping or using must be for the purpose of profit or gain of the person who 
is either the owner-occupier or user or keeper of the premises. This long 
expression which describes the capacity of the person for whose profit or gain 
the instruments of gaming are kept or used will be referred to hereafter by 
- us as the ‘occupier’ of the premises. 

Undoubtedly therefore in a common gaming house relating to el. (#) an 
element of profit or gain is a necessary ingredient. Now, this section pro- 
ceeds to tell us how profit or gain will be made by the occupier of the pre- 
mises concerned. The last clause which is the main clause for interpretation in 
this case says that the profit may arise by way of charge for the ue of the 
premises concerned or the instruments or otherwise howsoever. According to 
Mr. Jethmalani, for the proper understanding of this clause one has to read 
the expression relating to charge upto the words, ‘‘for the use of’’, viz. ‘‘by 
way of charge for the use of’’ and there one must wait to consider levying 
of this charge from the using of certain things. The first part which follows 
this expression is the description of the premises concerned. He, therefore, 
says that the charge may be for the use of the premises concerned. Then 
follows the expression ‘any instrument’. According to him, the charge could 
be levied for the use of instrument, and lastly follows the expression ‘or 
otherwise howsoever’. The charge may be for the use of other services ren- 
dered or facilities provided which are cofitemplated by this expression ‘other- 
wise howsoever’. In other words, the occupier may levy charge for the pre- 
mises concerned or the instrument or such incidental service which he may 
provide for the persons assembling in those premises for the purpose of gam- 
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ing. Unless, therefore, it is shown that in the given premises profit or gain 
was contemplated from the levy of such charge the main element of making 
profit or gain is missing. The premises concerned do not -become common 
gaming house in the eyes of law or even if the presumption is so raised this 
- is either a still-born presumption or the presumption stands rebutted by the 
circumstances on the record that no extra charge, by way of either of those 
things mentioned above or in addition to betting money, has been levied by 
the person concerned. 

It is difficult for us to accept this kind of interpretation. It is true that 
Mr. Jethmalani wants to support his interpretation by resorting to the rule 
of ejusdem generis. He says that when particular things are described by 
the Legislature by specific reference followed by general expression, looking 
. to the context of those expressions and the purpose they have to serve, the 
meaning to be attributed should be governed by this rule. Here again he 
wants us to read the expression upto the words ‘charge for the use of’ and 
then wait for finding out whether any particulars are mentioned by the Legis- 
lature which are followed by the general expression. On this approach it is 
the use of the house, room or place or the use of instrument which are the 
particulars followed by the general expression ‘‘or otherwise howsoever’’. He 
‘says that it is this house or instrument which is contemplated by the Legisla- 
ture. It is an amenity provided for the purpose of gaming which is to be 
played in a place which is not a public place. House is an amenity provided, 
the instrument is an amenity provided, and such other amenities like air-con- 
ditioned room, supply of refreshment etc., which could be conceived of as fur- 
ther amenities must alone follow the expression ‘otherwise howsoever’. In 
order that ejusdem generis rule of interpretation should apply there must be 
a specific enumeration followed by the general words of wider import. The 
specified words or object must have a common property which enables all of 
them to be considered as a single genus. The enumerated species should not 
exhaust the whole genus and above all the context, the history and the Legis- 
lative intent clearly expressed should not be against the application of the rule. 
Looked at in this manner, the facilities which are conceived of by the Legis- 
lature in this case may be described in a general manner as ‘aid to gambling’ 
representing the broad genus. The four specified things by the Legislature, 
house, room, place or instruments do not exhaust this genus and then they are 
followed by the general expression ‘or otherwise howsoever’ as words of wider 
import. Many other facilities which we may not think would be provided by 
the ingenuity of persons who want to induce others to go for gaming. It is 
to describe all such things that the expression has been chosen by the Legis- 
lature ‘otherwise howsoever’. In whatever manner the facility is provided, 
it would be covered by the words used by the Legislature. 

We think that looking to the purpose which the Act wants to carry out 
and the context in which the expression is used in s. 3, as also in view of the 
legislative history of this Act, it is impossible to accept the interpretation 
proposed by Mr. Jethmalani. The very name of the Act shows that the Legis- 
lature wanted to prevent gambling. The expression ‘gaming’ is used in: the 
Act to denote gambling and that expression has been defined to include wager- 
ing or betting except wagering or betting upon a horse-race when such wager- 
ing or betting takes place at the place described and in the manner described 
in els. (a) to (e) which follow. The first point we should remember, there- 
fore, is that the gaming which is sought to be suppressed and prevented is an 
inclusive definition which covers all wagering or betting. 

It is to be further noted that initially when the present Act was passed by 
the consolidating Act for the prevention of gambling in the Presidency of Bom- 
bay in 1887, there was no definition of gaming or gambling at all. Section 3 at 
once proceeded to define ‘common gaming house’ and the definition was as follows: 

"3, In this Act ‘common gaming house’ means a house, room, or place, in which 
cards, dice, tables or ‘other instruments of gaming are kept or used for the profit or 
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gain of person owning, occupying, using or keeping such house, room, or place, whe- 
ther by a charge for the use of the instruments of gaming or of the house, room or 
place otherwise however. i 


Without defining gaming or gambling the ‘common gaming house’ was de- 
fined in the above manner and s. 4 made keeping common gaming house a 
penal offence and s. 5 punished gaming in a common gaming house. Sections 
6 and 7 substantially appeared to be similar to the present sections. It could, 
therefore, be said by looking at the original s.°3 that gaming or gambling was 
made punishable in common gaming house only if it was conducted for the 
profit or benefit of the occupier thereof. By the wording of s. 3 by impli- 
cation it appears that even the Legislature was conscious of various kinds of 
gambling or gaming. Only that game was made penal which was being con- 
ducted in a common gaming house for profit or gain of the occupier thereof. 
It also appears that certain premises and instruments were conceived of as 
necessary for the purpose of gaming which was being contemplated by s. 3. 
With life becoming more complex and human ingenuity in the matter of 
gambling exhibiting itself in varieties of ways, the Legislature took cogniz- 
ance of the contemporary life and made several amendments from time to 
time. By the Amending Act I of 1890 certain defects in the definition under 
the Act were eradicated by providing that the ‘gaming’ wherever it occurred 
should include wagering and by providing that the expression ‘instruments of 
gaming’ should include any article used as a subject or means of gaming, 
In this manner the definitions were provided for the first time. After pass- 
ing of the Bombay Race Course Licence Act, 1912 (Act III of 1912) in due 
course after other formal amendments, the present definition of gaming came 
to be substituted by Act V of 1922. A fairly exhaustive definition is now 
given and we have already reproduced it earlier. A further amendment of 
this Act in the matter of defining ‘common gaming house’ came to be made 
in the year 1959 by Bombay Act 14 of 1959. 

When this legislative history is borne in mind and the gradual changes in- 
troduced which expanded the scope and the field covered by the definitions 
provided for ‘gaming’, ‘instruments of gaming’ and ‘common gaming house’, 
clearly show that so far as the Act as it now stands is concerned, the pri- 
mary anxiety of the Legislature was to prohibit and suppress all kinds of 
gaming wherever it goes on. Undoubtedly one has to exclude from them the 
specifie provisions relating to racing within the race-course as provided for 
by the present definition of gaming. 

What is argued before us is that cl. (i) of s. 3 of the present definition 
of the ‘common gaming house’ does not specifically or expressly refer to asso- 
ciation of profit or gain for the purpose of the occupier of the premises, 
` whereas cl. (#) of the said section invariably associates the profit or gain 
of the occupier concerned with the use of the premises or the use of the in- 
struments of gaming. It is this distinction which the Legislature wanted to 
emphasise and, therefore, the amendment is carried out in the year 1959. 
Mr. Jethmalani argued that this will indicate that unless a profit or gain is 
being made in the case of any other form of gaming-than described in el. (4) 
it would be obligatory for the prosecution to establish that the premises con- 
cerned or the instruments therein are kept and used for the profit or gain 
of the oceupier. His further argument is that in every kind of betting there 
is always the possibility of making profit by taking the bet itself. In fact 
where there is no stake, it is difficult to call the activity or the game as bet- 
ting. In the activities which are covered by cl. (#) of s. 8, the Legislature 
undoubtedly assumes by implication the possibility of profit by taking the bet 
itself. If that is so what is the difference between the two clauses unless the 


interpretation proposed by him is to be accepted. It is in this context that ~“ 


Mr. Jethmalani argued that after the amendment of definition ‘common gam- 
ing house’ in 1959, the earlier case-law which ignored this definition, must 
be eld to be no more binding or no more representing the correct law on the 
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subject. Against this background, he has urged that interpretation of the pre- 
sent definition as made by Chitale, J. in State v. Vardilal Nathuchand is 
correct, 


It may be remembered that the activities which are objectionable under the 
Act may not be susceptible of a clear cut grouping or division. Some acti- 
vities could be carried on even without the possibility of a profit but they may 
be in the nature of gaming prohibited by the Act. In due course when the 
Legislature discovered that certain activities required to be checked-and pre- 
vented per se, whether they be carried out for the profit or gain for the occu- 
pier of the premises or not, the present definition came to be introduced. 
Those activities or the keeping of instruments of gaming for that purpose in 
the premises concerned is by itself made an offence under cl. (+). Clause (4) 
says that in the case of gaming as described in cls. (a) to (e) any house, 
room or place or in which such gaming takes place or in which instruments 
of gaming are kept or used for such gaming becomes automatically a common 
gaming house. The main distinction between this clause and the second clause 
is that, whereas under this clause the defence available to an accused person 
would be to show that no gaming has taken place in the premises concerned 
or the instruments though present in the premises were neither kept or used 
for such gaming, in the case of other kinds of gaming which are covered by 
el. ($i), it will have to be shown by way of defence that though the premises 
are there and certain instruments appear to be kept they are not kept or 
used for the’ profit or gain of the occupier. The other normal defence, viz. 
that the instruments found are not instruments of gaming at all and, there- 
fore, the premises concerned do not become a common gaming house, is al- 
ways open. That being a basic reply to a charge of gaming in either case 
it will be a common defence available. In the case of gaming falling under 
cl. (ii) a separate defence is available by way of showing that though in- 
struments of gaming are found kept in certain house or premises they were 
not kept or used for profit or gain of the occupier. In our view, therefore, 
there is a clear distinction between the two sub-clauses. 

If the purpose of the Act is taken into account, viz. all kinds of wager- 
ing and betting is to be prevented, we find that purpose is being served by 
the Legislature by giving an exhaustive definition of the word ‘gaming’ as 
also the expression ‘common gaming house’. The inclusive definition of 
gaming is a further indication that every kind of gaming was sought to be 
prevented. In the case of common gaming house the definition now consists 
of two parts. Where an activity is going to fall under cls. (a) to (e) of 
sub-cl. (+), the moment the premises are shown to exist where this activity 
is going on or instruments are kept for the use of such gaming the defini- 
tion begins to operate. A slightly different content is to be found in sub- 
cl. (#) which we have already indicated above. Looking to the object of 
the Act which the Act wants to carry out and also the history of Legisla- 
tion which is apparent from the amendments which we have referred to 
above, it is prima facte clear that this is an Act of a very wide import and 
it wants to curb every activity which is in the nature of gaming and which is 
likely to corrupt the morals of the people. 

Having said this in a general manner it would be now appropriate to exa- 
mine the further argument of Mr. Jethmalani that profit or gain contem- 
plated by cl. (#) of s. 3 arises by way of a charge. This charge could be 
either for the use of the premises, or the instruments, or otherwise howso- 
ever. There is no difficulty in understanding his argument that the charge 
has got to be for the use of the premises or for the use of the instruments. 
Tf the last portion of sub-cl. (#) of the definition is to be read in the 
manner proposed by Mr. Jethmalani we find it diffienlt to understand how 
the clause could be read in the first instance logically to mean profit by way 
of charge otherwise howsoever. He now wants to restrict the expression 
‘otherwise howsoever’ to such other amenities or aids to gaming as like pre- 
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mises, instruments and all other conceivable aids. He suggested aids like 
supply of refreshment, air-conditioning, other services, protection against 
being watched by others ete. He said that it is possible that somebody would 
like to gamble but would not like to be watched by certain people. If a 
security guard of this type is provided to keep the person gaming out of the 
sight of certain other people, that would be a service rendered by way of 
aid to gambling. 

‘We are unable to appreciate this approach, as the plain wording of cl. (+i) 
of s. 3 seems against it. The principal idea under this clause is making 
profit or gain by occupier. Now this occupier may make profit or gain in 
various ways which may not be susceptible of clear definition. Since in the 
ease of a gaming house what is clearly known as the premises and the im- 
struments one way of making profit would be to charge for the use of pre- 
mises or instruments. However, there could be many other ways the profit 
or gain could result and here again the ingenuity of the persons gaming 
may conceive of possibilities which may not be susceptible of clear defini- 
tion, If, however, by gaming which falls under sub-cl. (4) of s. 3 an occu- 
pier is making profit in any other manner howsoever the Legislature wants 
to brand it as premises which can be described as ‘common gaming house’. 
‘We would, therefore, so read cl. (4) of s. 3 so as to pause at the expression 
“such house, room or place or instrument’’, and then read the next clause 
upto ‘or otherwise howsoever’. So read the clause would mean that if profit 
or gain is being conceived of by the occupier of the premises either by way 
of charge for the use of the premises or the instruments or otherwise howso- 
ever, Le. in any manner howsoever, the premises would still become common 
gaming house. When a bet is taken, as in the present case of the Matka 
gambling, on two figures for a certain amount and nothing more is charged 
what would be the result of this gaming. This gaming by itself might lead 
to profit making of the occupier and how precisely and to what extent the 
occupier is making profit may not be known at all to the bogus punter. If 
the information conveyed to the Court by Sub-Inspector Gole is acceptable 
and it appears to be so as we will presently show, the occupier of the pre- 
mises is taking bets at certain figures without telling the punter how money 
is being distributed by him or some other central organisation from which 
the winning figures would be received. The arrangement though unknown 
may exist or if the person taking the bet is himself taking the entire profit 
out of that gaming he may also be deemed to be making profit or gain out 
of a method which would be covered by the last clause ‘otherwise howso- 
ever’. If this interpretation is not to be accepted it would mean that the 
punter must always know how his money is being distributed. We should 
be reading in the definition something more than exists therein. The defini- 
tion merely says that if the premises or instruments were kept for the pro- 
fit or gain of the occupier the requirement of the definition is satisfied. The 
above interpretation would lead to the consequence that the definition would 
stand amended as if it said that the premises or instruments must be kept 
for the profit or gain of the occupier to the knowledge of the punter not 
only to the extent of the amount but also to the extent of the method of 
arriving at that figure. This is going far beyond the definition and trying 
to interpret the same in an artificial manner. This would also be directly 
against the legislative intent of this definition and the object of the legis- 
lation. 

On a plain reading of this definition, therefore, in our view there must 
exist premises in which instruments of gaming are found. These instruments 
must have been kept or used there for the profit or gain of the oceupier and 
this profit or gain could result by levying a direct charge for the use of the 
premises or instruments themselves or by trying to make profit in any other 
manner howsoever. We have already pointed out that the rule of ejusdem 
generis construction is not applicable in the case of the present definition of 
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the ‘common gaming house’ and the above interpretation suggested by us 
further confirms that proposition. 

Mr. Jethmalani argued that his main argument in the case is that the pro- 
fit conceived of by this definition must be by way of charge for some facility 
either specified in the section or otherwise; and that profit must be irrespec- 
tive of the result of the game. His further argument is that the evidence 
of the punter in this case destroys and conclusively destroys the levying of 
any extra charge of this kind whatsoever. According to him, this view which 
he propounds is supported by a long chain of decisions of this Court as also 
by a judgment of the Supreme Court in State of A. P. v. K. Satyanarayana. 
He further says that not only this judgment lays down the correct law but 
the two judgments of this Court which appear to convey the contrary mean- 
ing to the definition of common gaming house contained in Emperor v. Datta- 
traya* and Emperor v. Chimanlal Sankalchand@ must be deemed to have been 
impliedly over-ruled. If the Supreme Court has concluded the issue as argued 
by Mr. Jethmalani, it would be a matter of no consequence as to what is the 
view held by this Court whether in one or two judgments or more. We would, 
therefore, examine the judgment of the Supreme Court in the first instance 
whether it really means what is being suggested by Mr. Jethmalani. 

The above judgment of the Supreme Court in the case of appeal by the 
State of Andhra Pradesh related to the provisions of ss. 3 and 7 of the Hyde- 
rabad Gambling Act. It is true that the definition of common gaming house 
in that Act is în para materia with the definition contained in the Bombay 
Act. However, that was a case relating to a club where the game was a game 
of Rummy. Prosecution had led evidence directly as to the nature of the game 
played as also the charge that was levied by the club which maintained those 
premises for the members participating. The prosecution allegations referred 
to four items which were being charged to the players. The first was a charge 
of 5 points per game which was levied on each game of Rummy. The next 
was the supply of playing cards to the players by the club at an extra charge 
of Rs. 3 and a sitting fee of Re. 1 per person from those who joined the game, 
If the game continued beyond certain time in the night, a late fee was also 
levied. In addition the non-members were also required to pay. When the 
Supreme Court proceeded to examine whether all these charges were being 
levied, what is pointed out is that the charge of 5 points per game was not 
proved at all. What was proved was a sitting fee, a late fee and the charges 
for the supply of packs of cards. The Supreme Court points out that the 
occupier of the premises, viz. the club management, were making facilities 
available to the members by way of supply of premises, furniture electricity, 
eards ete. This required expenditure to be incurred by the club. The charges 
levied which were proved in the case were so meagre that they covered the 
expenses of the amenities supplied leaving no margin to the club at all. The 
Supreme Court, therefore, finds as a matter of fact in that case that in the 
ease of a members’ club where amenities are supplied on payment to the mem- 
bers which do not result in making profit by the club, one element of the de- 
finition in cl. ($) of s. 3 of the Act is missing. They at once hasten to ob- 
serve that of course, if it had been proved that 5 points per game were 
charged, that might have been considered as an illegal charge sufficient to 
bring the club within the definition. Since this charge was not proved and 
the other charges were just enough to cover the expenses for the amenities 
supplied, the club could not become a common gaming house. We fail to under- 
stand how'this case can be of any assistance to support the defence of the pre- 
sent appellant. In the first place that case related to members of a club run 
for their own convenience. It is again a club where the charges recovered and 
levied are just enough to satisfy the expenses for the amenities supplied. We 
may also point out at this very stage that the nature of the game seems to 
have considerably influenced the Court in making the observations it did. In 


4 (1928) 25 Bom. L.R. 1089. 5 (1944) 47 Bom. L.R. 75. 


888 THE BOMBAY LAW REPORTER. [ VOL. LEXV, 


para. 12 of the report, the then learned Chie? Justice speaking for the Court 
referred to the provisions of s. 14 of the Hyderabad Gambling Act, which is 
parallel to s. 13 of the Bombay Act. By referring to that section it was said 
that the game of Rummy involved considerable skill as the players playing 
that game have to memorise the cards discarded with a view to retain the cards 
and pick up cards which are discarded by the players. This involves con- 
siderable skill. They also point out that a game like ‘three card’ game, which 
is known under various names, such as ‘flush’, ‘brag’ etc. stands on an entirely 
different footing. That game depends entirely upon chance, whereas a game 
like Rummy involves considerable amount of skill. The Supreme Court was, 
therefore, dealing with a game of skill falling under s. 14 of the Hyderabad 
Gambling Act and the other circumstances were that only such charges were 
levied upon the members which were enough to defray the expenses for supply- 
ing amenities. That being a case of gaming which would ordinarily fall under 
cl. (#) of s. 8 of the Bombay Act, the Supreme Court points out that one 
of the important ingredients of profit or gain of the occupier of the premises 
is totally missing. The ratio of that case obviously is that if a club supplies 
to its own members amenities and if a charge is levied for the supply of 
amenities, the premises do not become a common gaming house. This was a 
case where charges were being levied for the supply of instruments, an ame- 
nity, and if the interpretation which Mr. Jethmalani wants to put upon the 
definition were to be accepted, the fact of levying a charge apart from the 
stake involved in a game would be enough proof to bring that club within the 
definition of common gaming house. The judgment of the Supreme Court 
runs counter to the submissions made before us by Mr. Jethmalani. It sup- 
ports on the contrary the argument of the learned Government Pleader that 
where charges are levied in a members’ club which are disproportionate to the 
supply of amenities or in some other manner like charging 5 points out of 
each game by the club, the element of profit or gain must be deemed to have 
been established. Now, the 5 points from each deal are obviously out of the 
stake which is involved in the game itself. That was not a charge for the use 
of either the house or instrument or any other amenities but it was one more 
method which could legitimately fall under the expression ‘or otherwise how- 
soever’. Though a part of the stake itself, the Supreme Court calls it an in- 
gredient making up the profit or gain of the occupier of the premises. We 
may further point out that if an occupier of the premises were to make money 
out of the game of Rummy itself by participating in it, the observations of 
the Supreme Court show that he would fall within the mischief of that defini- 
tion. Towards the conclusion of para. 12 of the report this is what the learn- 
ed Chief Justice states (p. 828): 

“,..Of course, if there is evidence of gambling in some other way or that the owner 
of the house or the club is making a profit or gain from the game of Rummy or any 
other game played for stakes, the offence may be brought home.” (emphasis supplied). 
We are, therefore, unable to appreciate Mr. Jethmalani’s argument that the 
Supreme Court either supports him or clinches the issue as suggested by him. 
Once it is possible to hold that the judgment of the Supreme Court quoted 
above fully supports the interpretation which we are suggesting it would be 
obvious that the judgment of the learned single Judge of this Court in State 
v. Vardilal Nathuchand is erroneous. The learned single Judge observed to- 
wards the’ concluding part of his judgment as follows: 

“Reading the definition as a whole, it is clear that these words go with the word 
‘profit’, hence, in my opinion, the profit contemplated by this part of the definition is 
‘profit’ not arising out of gaming itself, but profit arising by way of charge for the use 
of such house, room or place or instrument or in some such similar manner.” 

It is, in our opinion, quite clear that if that was the object of the Legislature 
the definition could have been much simpler. It would have been enough to 
state in the definition that a room where gaming goes on and profit is earned 
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that room would be a common gaming house. That, however, does not seem 
to be the object. In view of our discussion above, the above judgment of the 
learned single Judge stands over-ruled. 


We will also now examine in a brief manner what precisely was the law 
laid down by this Court from time to time and whether the trend of judg- 
ments on the subject supports the interpretation which Mr. Jethmalani wants 
us to accept. We will point out in the first instance that a similar argument 
was addressed to the Division Bench of this Court in the case of Emperor v. 
Dattatraya. It was pointed out that it was essentially for the prosecution 
under this definition to establish that instruments of gaming were kept or used 
in the house, room or place for the profit or gain of the person owning, occu- 
pying, using or keeping the house, room or place. It would be done by esta- 
blishing that the person did so either by a charge for use of the instruments 
of gaming or of the house, room or place, or otherwise howsoever. The ex- 
pression ‘otherwise howsoever’ appears to be very comprehensive and does not 
suggest any limitation, such as is contended for on behalf of the accused. The 
learned Judges pointed out towards the end of the judgment as follows 
(p. 1092): 

“At the same time it is clear that the prosecution must establish that the pur- 
pose is profit or gain. This may be done either by showing that the owner was charg- 
ing for use of the instruments of gaming or for the use of the house, room or place, 
or in any other manner that may be possible under the circumstances of the case, 
having regard to the nature of the game carried on in that house,” 


In more express terms yet another Division Bench of this Court in Emperor 
v. Chimanlal Sankalchand, expounded the law relating to the subject. They 
considered in the first instance the submission that the profit or gain must be 
certain and must result from the charge to be levied for the use of the premises 
or the instruments. Apart from the question whether direct proof must be 
offered by the prosecution or the prosecution can ask the Court to hold certain 
facts proved on the basis of presumptions which are to be raised under. the 
Act and which we will consider a little ahead, what is observed is that the 
profit or gain need not be shown to have actually resulted. It was further 
held that a mere hope of gain would be enough and the profit or gain could be 
the expected result even from the participation in the gaming itself. The 
learned Judges observed as follows (p. 76): . 

“,,.The profit or gain may not actually result from such use. But if profit or 
gain is the probable and expected result of the game itself and if that is the purpose 
of keeping or using the instruments, it would be sufficient to bring the case within 
the scope of the definition.” 


Since the question related before them was the use of the instruments, the 
above observations were made. The last expression of the definition ‘or other- 
wise howsoever’ also fell for consideration when it was argued before them that 
the expression would mean some kind of charge either for the use of house 
or for the instruments or for some other services rendered in any other man- 
ner. They point out that this expression could not be regarded as restricting 
the profit or gain of the owner or occupier of the house to profit or gain in a 
manner ejus generis which precedes those words, and hence even thi 
hope of making a profit out of the gambling itself is sufficient to satisfy the 
requirement of the definition of common gaming house. We are in respectful 
agreement with these observations. 


In our view, therefore, the correct law on the subject is that in the case 
of gaming falling under cl. (#) of s. 3 undoubtedly there must be an element 
of profit or gain. This profit or gain could be a probable profit or gain and 
need not necessarily be a profit or gain which is certain. This profit or gain 
again can arise out of levying a fixed charge for the use of house or, instru- 
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ment or by resorting to any other manner which is conceivable for the purpose 
of making the game probably result in profit or gain of the occupier. This 
was the law laid down by this Court and this law has been indirectly con- 
firmed by the Supreme Court by its decision in the case of State of A.P. v. 
Satyanarayana. 


.We may now take a brief resume of the other cases cited by Mr. Jethmalani 
on which he relies for the purpose of showing that there was a long course of 
judgments of this Court which took a contrary view. He first referred us 
to a Division Bench judgment in Emperor v. Jusubally®. That was a case 
under ss. 4 and 12 of the Act and the Court was primarily concerned with 
finding out whether gambling in a machva (boat) which is chartered by the 
accused and used by them for the purpose in the Bombay Harbour, could 
be styled as a gambling in a public place, street or thoroughfare, within the 
meaning of s. 12 of the Act. They answered the query in the negative and 
ascribed reasons why a closed enclosure like a boat should not be styled as a 
public place or street or thoroughfare. The possibility of any inducement to 
others to approach or invitation to approach a particular place being the sine 
qua non of the publie place or street or thoroughfare, they rejected the con- 
tention of the prosecution and held that the gambling in a machva or boat 
of that kind before them was not gambling in a public street within the mean- 
ing of s. 12. That was the only question before the Court and the only ratio 
of that judgment is what we have pointed out above while answering in the 
judgment that if people gratustously allow gambling on their private premises, 
the law does not interfere with them presumably because in that case they have 
no special inducement to tempt outsiders to join them. Having pointed out 
earlier that gambling within the view of people in a public place amounts to 
an invitation and inducement to others to join them and having further pointed 
out that that was the mischief which was sought to be curbed by the provisions 
of s. 12 of the Act, the above observations are incidentally made. That ques- 
tion did not arise before the Court and it was never intended to lay down as 
to what is the correct law when other premises or private premises in juxta- 
position to the public premises were concerned in a case under the Gambling 
Act. In fact the word ‘gratuitously’ used in the above observations appears 
to have been subsequently explained by them when towards the end of the 
report the following observations appear: ‘‘Had it been so used for the pro- 
fit or gain of any person owning, occupying, using or keeping it, then the case 
would we think have come within sections 3 and 4 of the Bombay Gambling 
Act’’. It is, therefore, clear that where gratuitous gambling goes on, and 
an element of profit is missing altogether, the definition would not be attracted. 

Mr. Jethmalani then referred us to a judgment of this Court in Emperor 
v. Chimanlal Maneklal’. A reading of the entire case shows that no principle 
was sought to be laid down nor was any particular interpretation of the Act 
made. The case was dependent entirely upon its own facts. In that case 
some people visited Shuklatirth on the occasion of the annual fair and some 
of them had occupied a house which they had rented from accused No. 28. 
‘When a search of that house under s. 6 of the Act was made, the accused were 
found playing cards and some money was also found. The trying Magistrate 
applied the presumption arising under s. 7 of the Act and presumed that the 
house was a common gaming house. He accordingly convicted the accused of 
offences under ss. 4 and 5 of the Act. The accused persons having appealed, 
the Court held that the accused occupied the house temporarily when they 
were out on a picnic party and were playing there with small stakes was 
sufficient under the circumstances to rebut the presumption. The entire vein 
of the judgment shows that the Court was treating the whole affair as a tri- 
vial one and the mere merry making by a pienie party on an occasion of a 
fair. From the circumstances present, viz. that several persons had occupied 
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the premises on a fair day for a very short period and insignificant amount 
of money was found and the play was at a very low stake, the learned Judges 
observed that the same appears to be merry making rather than gambling. It 
is on this approach and facts that this case has been disposed of without 
any attempt to interpret any provisions of the Act. We do not think that 
Mr. Jethmalani could make any use of that case to support his argument. 

Reliance was also placed upon Emperor v. Rustam Lam’, where the facts 
were that a bogus punter was sent with marked currency notes for the purpose 
of taking bet to the private premises of Dr. Lam. The punter came and 
reported that he had taken a bet and without loss of time the Police Officer 
raided the premises. The marked currency notes were never found at all but 
certain slips noting the horses which were running in the races that day to- 
gether with some figures opposite them were alone recovered. This again is 
a case which is decided on its own facts. Though the trial Magistrate had 
convicted the accused, this Court observed that the non-finding of the cur- 
rency notes was a significant fact. The bogus punter in that case was a person 
of no character. Presumption which otherwise arises under the Act from the 
finding of instruments of gaming hardly arises in a case of this type. When 
the Government Pleader pressed the argument that presumption would arise, 
the learned Judges observed that even if the presumption of that kind were 
to arise from the mere finding in the house of a slip of paper with the names 
of horses and sums of money against them, it can be said that the presumption 
is rebutted by the fact that nothing was found in the-house which really 
suggests that it was being used as a common gaming house. We are unable 
to accept the argument of Mr. Jethmalani that this case lays down any princi- 
ples much less one which supports him. 

Mr. Jethmalani further argued that, in the case of Emperor v. Kallappa 
Gurappa’, there are certain observations which might support the present argu- 
ment of the learned Government Pleader. A game of cards was being played 
in the house of accused No. 1 known as ‘petta’ (2g). Four annas were being 
recovered from the players for the use of the house and cards. On a raid con- 
ducted under s. 6 of the Act the finding of the money and the cards were 
held to be instruments of gaming and the recovery of 4 annas per player 
amounted to profit or gain of the occupier of the premises. Mr. Jethmalani 
argued that the observations of the Supreme Court in State of A.P. v. K. Satya 
narayana over-ruled the conclusions drawn in this judgment. We have al- 
ready pointed out that the Supreme Court dealt with a case of a Members’ 
club where what is styled by the Supreme Court as a game of skill was going 
on amongst the members themselves. In fact in this very judgment, the 
then learned Chief Justice has observed in the penultimate paragraph that 
the position would have been entirely different had it been a club where 
members play amongst themselves by giving a small fee for the amenities 
provided. The present case was the case of a private person playing game 
with money in his own house and, therefore, it stood contrasted from a club. 
In fact closely read the observations in the penultimate paragraph are almost 
similar to the judgment of the Supreme Court. This case is neither over-ruled 
nor otherwise impaired in its authority so far as the cases which would fall 
under those categories. 

Mr. Jethmalani also relied upon the decision in Emperor v. Krishnaji Ma- 
dhusudan', The principal point in this case was whether it would be enough 
to show that certain premises were being used for a particular purpose. It 
was held on the strength of the definition as it then existed that the word 
‘using’ in the definition of ‘common gaming house’ in s. 3 of the Act connotes 
some sort of right or possession. That was the question which was princi- 
pally involved in that case. The definition has now been so amended that 
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there need be no kind of right over possession as such in a case of a person 
who is the oceupier of the premises for the purpose of the Act. In view of 
the amended definition, this case now appears to be of no relevance. 

Mr. Jethmalani cited before us two judgments of the Allahabad High Court 
in Lachehi Ram v. Emperor and Qabul Singh v. Emperor. It is true that 
these cases do indicate that the gain or profit must be by way of charge apart 
from the stake money. In view of the interpretation we have put on the 
definition of the words ‘common gaming house’ and in view of the support we 
derive from the other judgments of this Court quoted earlier, it is not possible 
for us to accept the interpretation of the Allahabad High Court contained in 
the above two single Judges’ judgment. In fact Lachcht Ram’s case has 
been considered by this Court in Emperor v. Chimanlal Sankalchand and 
dissented from. Mr. Jethmalani also relies upon two judgments of the Sind 
Judicial Commissioner’s Court. In Ismail Varyo v. Emperor the raid was 
found to be conducted under a warrant which was defective. Once the war- 
rant is defective the presumption under s. 7 is not available to the prosecu- 
tion. It has then to prove its case by direct evidence. On the facts of 
that case it was held that small amount of money kept apart could not be 
said to be the profit of the keeper of the premises and as such the offence 
of gaming was not proved. So far as the facts of that case were concerned, 
we do not think how such a case depending upon the facts of that case can 
be of any assistance where question of certain interpretation of s. 3 of the 
Act was in dispute. 

The other judgment of the Sind Judicial Commissioner’s Court by the 
learned Judge is reported in Emperor v. Mt. Asiat.4 This case was decid- 
ed on its own facts. What was relied upon by Mr. Jethmalani were the 
following observations (p. 103): 

“...Many a man invites his friends to meet in his house and there stake their 
money upon the issue of a game of chance. This is lawful; and it is lawful also for 
the host to win money at play.” 


In other part of the same judgment it has been observed that what was 
called in Sind ‘nall’, viz. a charge for the remuneration of the keeper of the 
house, was a pre-requisite condition to be established by the prosecution. If 
the expression ‘nall’ which may mean some charge or remuneration is to be 
understood in the sense of some kind of profit by the keeper of the house, 
one could have no quarrel with the proposition. If, however, it means that 
a charge, apart from the stake money, must necessarily be levied it is not 
possible for us to follow that judgment in any manner. The other obser- 
vations regarding the friends playing for the stake appears to be casual ob- 
servations and need not be seriously taken cognizance of. 

These are all the judgments that were cited before us and it is difficult to 
accept the claim of Mr. Jethmalani that there has been a continuous course 
of judgments of this Court which took the view which is canvassed before 
us. We cannot read the judgments out of context becatse each case is nor- 
mally decided on the basis of its own facts and some generalisation occur- 
ring in some part of the judgment has got to be read in the context of the 
facts found and the general flow of the judgment for the purpose of under- 
standing the real law that is being laid down. Read in that context, we are 
satisfied that there are no judgments of this Court, except the single Judge’s 
judgment which we have pointed out above which takes the view that the 
prosecution must establish in every case of gambling that some other charge 
besides the stake money was being levied and in the absence of proof there- 
of the case of gambling itself is not being proved by the prosecution. 

The next point that we will now consider is as to how the present case is 
sought to be proved and what are the implications and consequences when 
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a presumption is raised under s. 7 of the Act. The trial Magistrate did find, 
as we have already pointed out, that P.S.I. Gole entered the premises under 
s. 6 of the Act and a presumption under s. 7 in fact arises in this case. 
Having come to that conclusion he later on proceeded to find that the pre- 
sumption stands rebutted from the very fact that no charge besides the stake 
money was shown to have been levied in this case. Here again the learned 
Magistrate has relied upon the same single Judge’s judgment and found that 
the circumstances from which the prosecution was entitled to ask the Court 
to draw a presumption and the Court did raise a presumption, are sufficient 
in themselves to rebut the presumption and hold as if the accused have 
‘proved to the contrary’ as required by s. 7. Before, however, we do that, it 
will be appropriate to consider another judgment of the former learned 
“Chief Justice in State v. Sadanand Shantaram Purao. 

It is true that this judgment is not referred to in the trial Court’s order 
and Mr. Jethmalani in “terms told us that he is neither dealing with that 
judgment nor relying upon it in this case. We have, however, accepted the 
request of the learned Government Pleader that we should deal with it be- 
cause it touches a very fundamental point regarding leading evidence for the 
purpose of proving the case under the Act. In that case the accused-appli- 
cant before the High Court was convicted under s. 12(a) of the Act and sen- 
tenced to suffer R.I. for one month and to pay a fine of Rs. 200, or in de- 
fault to undergo further R.I. for one month. That was a case where a tailor 
was accused of taking bets in his own shop which was being styled as a public 
place or a place to which public have access. Hence after carrying a raid 
and all other formalities as usual, the chits of bets and marked coins ete. were 
produced and a charge was levelled against the accused for gambling in a 
public place. The say of the Sub-Inspector in that case was also that gaming 
was a Matka gaming. The odds appeared to be slightly different for the 
closing number but for the rest, the evidence is almost similar to the evidence 
given by P.S.I. Gole in the present case. On the evidence given by the Sub- 
Inspector in that case, the trial Court obviously held that the Sub-Inspector 
had reasonable ground for suspecting that the things seized were instruments 
of gaming and a presumption arises as laid down under s. 12. In the cir- 
cumstances the seizure of the instruments was evidence of instruments of’ 
gaming and that the person on or about whom such things were found was 
present for the purpose of gaming until the contrary is proved. Once a pre- 
sumption is raised whether under s. 7 or 12, the language used by the Legis- 
lature in ss. 7 and 12 is identical in the matter of rebutting that presumption. 
In the case of common gaming house, and not a public place covered by s. 12, it 
has to be initially shown that the entry was effected under s. @ where the Sub- 
Inspector had reasons to suspect that the place was being used as a common 
gaming house and he has to demonstrate before the Court to its satisfaction 
that ‘he had reason to suspect’. The next step required under s. 7 is that in 
the ease of such entry instruments or things must be attached in respect of 
which the Sub-Inspector had reasonable ground for suspecting that they were 
instruments of gaming. Here again, this has to be demonstrated to the satis- 
faction of the Court. The moment the Court is satisfied that the Sub-Inspector 
had reasonable ground to suspect that the things seized were instruments of 
gaming, & presumption is raised which presumption is similar to the presump- 
tion under s. 12. For the purpose of reaching the stage of asking the Court to 
raise the presumption under either of the sections, the procedure has to be same 
in part, viz. that the Court has to be satisfied that the Sub-Inspector had rea- 
sonable ground to suspect. If the prosecution has to-induce the Court to raise 
the presumption in either cases, it would be necessary to lead evidence. In 
cases of raid under the Act where the case against the accused persons is sought 
to be proved by merely asking the Court to raise a presumption, ordinarily it 
would be the oral evidence of Sub-Inspector supported by some witnesses in a 
given case coupled with the finding of certain things in the place raided that 
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would be the only evidence available. Here we may pointedly refer to the judg- 
ment of this Court in Emperor v. Clumanlal Sankalchand where how gambling 
cases could be proved has been very clearly indicated. The best case of course will 
be where the game itself is fully proved before the Court so that there is 
direct evidence of gambling going on. Such case would normally be an ex- 
ception. The Legislature was aware that gambling is a vice which must be 
put down. The two parties which are required for that purpose are ordinarily 
willing parties. They may not disclose what precisely the nature of their 
gambling is. Being aware of this difficulty the Legislature in its wisdom has 
provided ss. 6 and 7 in such a manner that proof of gaming or gambling is 
permitted to be offered by leading such evidence as satisfying a Court that a 
presumption needs to be raised. In Chimanilal’s case this Court has pointed 
out that there could be three courses in which a gambling case can be proved. 
The first is direct case of proof itself, which we have referred to above. The 
second is that the instruments seized in pursuance of a raid under s. 6 are 
themselves proved and demonstrated to be instruments of gaming. That would 
be a case which would fall under the first part of s. 7. However, even direct 
proof that the things seized are instruments of gaming may not some time be 
possible and the second part of s. 7 permits leading of such evidence as to 
satisfy the Court that the raiding officer had reasonable ground for suspect- 
ing that the things seized were instruments of gaming. 

The case in State v. Sadanand Shantaram Purao was a case where the pro- 
secution offered such evidence as they thought sufficient in the eyes of law to 
raise a presumption and a presumption was in fact raised by the trial Court. 
That evidence consisted of the oral testimony of the Sub-Inspector deserib- 
ing the game of Matka gambling as he understood it and further stating that 
the bets on figures offered through the bogus punter were in fact accepted and 
noted on a sheet of paper. Marked currency notes as well as the chits on 
which the bets were taken were seized. This evidence was found sufficient by 
the trial Court to raise the presumption. In the Revision Application before 
this Court, the first point raised was that the game alleged is not shown by 
the prosecution to be of a type which is prohibited by law. However, that 
- point has not been considered and decided. We will ‘have to consider this 
part of the argument because Mr. Jethmalani has argued before us that it is 
for the prosecution to show that the present case falls out of s. 13 and there- 
fore within the prohibited type of gambling for which the Act is enacted by 
the Legislature. The learned Chief Justice exhaustively refers to the evidence 
of the Sub-Inspector in which he describes the Matka Gambling, which as we 
stated is almost similar to the evidence before us. That Sub-Inspector said 
the same thing, viz. that the cards are taken from a Matka and there are open- 
ing and closing numbers, though it appears that the procedure has not been 
described in that detail in which P.S.I. Gole has described in the ease be- 
fore us. 

Having summarised the Sub-Inspector’s evidence, the learned Chief Justice 
considered the first objection of the defence counsel that, the evidence is to- 
tally inadmissible. This argument has been accepted. The reasons given can 
be briefly pointed out to be these: the evidence of the Sub-Inspector is not 
direct evidence such as must be laid down under s. 60 of the Evidence Act, 
the Sub-Inspector is not an expert in the matter of Matka Gambling, and his 
evidence is not admissible under s. 45 of the Evidence Act. In that case there 
was no evidence that the Sub-Inspector was having any special knowledge as 
conceived by s. 49 of the Evidence Act so as to form an opinion by the Court 
that his evidence was admissible under s. 49. It is true that the learned Chief 
Justice points out that the alleged Matka gambling is neither an art nor 
science and, therefore, s. 45 may not have any application. In spite of these 
observations at one stage, the learned Chief Justice has pointed out that such 
evidence as appears on the record is not admissible either under the three 
sections mentioned above and, therefore, a conclusion is drawn that in that 
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ease’ there was no evidence at all that gaming was going on in a public place, 
which is an offence under s. 12(a) of the Act. The other point dealt with is 
whether the tailor’s shop was a public place, but we are not concerned at all 
with that question in the case before us. However, in the concluding portion 
of the judgment it has been observed that since there is no evidence to prove 
the nature of the gambling that was alleged to be going on in the tailor’s shop, 
the presumption though raised may not by itself establish the offence. 

With great respect, we are constrained to point out that it is not possible 
to agree with any of the propositions expounded in that judgment. In our 
view the kind of Matka gambling, which is alleged before us, is neither a 
science nor an art. Mr. Jethmalani was good enough to concede that this would 
be the correct position. It is only in the cases of matters which could be 
described as art or science that an expert’s evidence becomes admissible when 
an opinion is to be expressed. However, Matka gambling is neither an art nor 
a science and even if some opinion is being expressed, it is not possible to say 
that the opinion should be that of an expert. The kind of gambling that is 
described before us is considered by the Legislature as a vice and a person 
who is very much accustomed to vices could be better described as an addict 
rather than an expert. Undoubtedly the evidence of Sub-Inspector given in 
the first part of his statement, viz. that he got certain information and veri- 
fed it by sending bogus punter, is no direct evidence if the gambling itself 
or the nature thereof were to be proved. The prosecution is not attempting 
lo prove in this case as to what is Matka gaming or what was that Matka 
gambling which was being practised at the place raided. It was argued be- 
fore us that gambling can be undertaken in a variety of ways and there is 
no end to human ingenuity for devising ways and means for engaging in 
gambling. The method and manner of gambling could not be a matter of 
some usage and any knowledge of such gambling by any one would not fall 
under any of the topics enumerated under s. 49 of the Evidence Act. What 
then precisely is the nature of the evidence which the Sub-Inspector gives and 
how is it admissible? To analyse the nature of P.S.I. Gole’s evidence, he 
says that he had information of certain type of gambling. He describes that 
information in the Court. Undoubtedly he has heard about it and having 
heard some thing he verified it by sending the bogus punter. What he heard 
and from whom he heard is not being disclosed in this Court and, therefore, 
to that extent this evidence is hearsay evidence and not admissible as such. 
But P.S.I. Gole has acted upon this information and verified it, he' did cer- 
tain things and also verified that information as best as he could. To that 
extent, therefore, the information collected by him forms the foundation of his 
action. It would be admissible for the Court to verify whether the Sub- 
Inspector concerned had reason to suspect that the particular place was being 
used as a common gaming house. It often happens that a witness hears some 
noise which indicates that an offence is being committed. At that stage he 
sees nothing, but he runs in the direction of the noise or shout and finds a 
blood stained dagger. The shouts he heard could not be proved, because he 
does not know who shouted, and he merely disclosed what he heard. What 
he heard is mere hearsay, but that hearing forms the foundation of his action 
and he runs towards that place and finds something objectionable. That hear- 
ing of the shout or call becomes relevant and admissible as forming direct 
evidence of the foundation for his action. 

It is in this manner that the Sub-Inspector is permitted to prove before the 
Court that he had reasons to suspect and on such evidence as the prosecution 
might lead it is for the Court to be satisfied under s, 6 whether the officer 
concerned had reason to suspect that a particular place which he intended to 
raid was being used as a common gaming house. Once that satisfaction of the 
Court is reached, the prosecution has proved the requirement of s. 6. The 
prosecution goes a step further and tries to prove that the place was raided 
under the provisions of s. 6. It then demonstrates that certain instruments 
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werd seized and certain persons were found to be present in a certain manner. 
From that evidence on the record the Court has again to be satisfled that the 
officer who entered under s. 6 had reasonable grounds for suspecting that the 
things so seized were instruments of gaming. We are not taking into account 
that the things seized can be directly demonstrated as instruments of gaming 
and in that event, the case might fall under the first part of s. 7. If, how- 
ever, such direct evidence that the instruments found are instruments of 
gaming could not be led, it is enough that the prosecution satisfies the Court 
that the officer entering under s. 6 had reasonable grounds for suspecting that the 
things so seized were instruments of gaming. This is again a matter of evi- 
dence and primarily it will be an oral evidence of the officer raiding coupled 
with the description of the things seized and the nature of those things as 
well as the use to which those things were in his view being put. The oral 
evidence of the Sub-Inspector coupled with the things found is all that is 
normally available or the circumstances under which they are found are the 
total evidence on the strength of which the Court has to be satisfied that 
there were reasonable grounds for suspecting that the things seized were in- 
struments of gaming. If this second stage is reached, what is' the effect in law? 
Where there is demonstration of things being instruments of gaming under 
first part of s. 7 or there is a satisfaction of the Court under second part that 
the officer raiding had reasonable grounds for suspecting that the things seized 
were instruments of gaming a presumption is required to be raised and that 
presumption in the case of a raid under s. 6 is that until the contrary is 
proved the house, room or place is used as a common gaming house and the 
persons found therein were then present for the purpose of gaming, although 
no gaming was actually seen by the Magistrate or the Police Officer or by any 
person acting under the authority of either of them. 

This being the legal position, we are of the view that the oral evidence of 
the Sub-Inspector describing his information about the nature of the gambling 
going on is undoubtedly admissible because that alone could be the evidence 
from which the Court has to be satisfied whether under s. 6 the Officer con- 
cerned had reason to suspect that the particular place was being used as a 
common gaming house. From the further oral evidence of the Sub-Inspector 
and the description of the circumstances and the things found, the Court has 
further to make up its mind whether a presumption under s. 7 really arises or 
is required to be raised. The entire evidence of the Sub-Inspector describing 
the kind of gaming going on and describing the circumstances under which 
those things were found would be admissible evidence for the purpose of satis- 
fying the Court either under s. 6 or 7 of the Act. With very great respect, 
we may again point out that the entire approach in. State v. Sadanand Shanta- 
ram Purao regarding the admissibility of the evidence of Sub-Inspector as 
also the consideration thereof by the Court is not correct and does not lay 
down the correct law. 

We may also refer to a judgment of the Supreme Court which may be of 
some assistance in this matter though it does not contain much reasoning as 
such. In the case of State of Gujarat v. Jaganbhas,'5 under ss. 4 and 5 of 
the Act, the trial Court refused to raise a presumption under s. 7 and acquit- 
ted the accused. When the matter was taken to the High Court by the State 
Government the appeal came to be dismissed. The State Government, it ap- 
pears, found it difficult to reconcile with the reasons given by the High Court 
for dismissing the appeal and preferred an appeal to the Supreme Court. In 
the body of the judgment of the Supreme Court we do not get the summary 
of the reasoning of the High Court but from the arguments of the counsel for 
the State of Gujarat quoted in para. 3, there is some indication as to how the 
matter must have been decided. The reference is as follows (p. 1634): 


“(3) In support of this appeal Mr. Patwardhan submitted that the High Court 
15 [1966] A.I.R. S.C. 1683. 
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was in error in holding that it is necessary to examine an expert to corroborate the 
evidence of the prosecuting Sub-Inspector that the articles seized were ‘instruments 
of gaming.’ It was also contended by counsel that the High Court was not right in 
taking the view that the evidence of the Police Inspector to whom the warrant was 
issued under s. 6 of the Act required corroboration in each and every case. In our 
opinion, both the contentions of Mr. Patwardhan are well founded and must be accepted 
as correct.” 


Having expressed the opinion, the Supreme Court points out further towards 
the close of para. 4 after quoting the section that there was nothing in the 
Act to suggest that in order to prove that the articles seized are ‘instru- 
ments of gaming’ it is the duty of the prosecution to examine an expert in 
every case. It is open to the prosecution to prove that the articles seized are 
instruments of gaming by proper evidence and it is not necessary to examine 
an expert for the purpose in each and every case. This is the total reason- 
ing of the Supreme Court, but the point which is clear is that an expert 
evidence need not be led at all for proving the case of the prosecution under 
the Act. i 

We will now proceed to consider the objection of Mr. Jethmalani that the 
entry of Sub-Inspector Gole in the present case was not a proper entry under 
s. 6 of the Act. The trial Magistrate has already come to the conclusion in 
this case that P.S.I. Gole had reason to suspect from the information he col- 
lected that the premises to be raided were being used as a common gaming 
house. However, Mr. Jethmalani takes us through the evidence of P.S.I. 
Gole and says that the statements of P.S.I. Gole in this case cannot be con- 
sidered to be enough for the Court to be satisfied that he had reasons to 
suspect that the premises were being used'as a common gaming house. P.S.I. 
Gole has given following evidence: 

“I am specially empowered under section 6 of Prevention of Gambling Act. A 
week prior to the date of offence information was received that Matka gaming activities 
were going on at Parekh building compound, Sayani Road, Dadar. I verified it on 
13-5-1968 by sending one Sahadeo Arjun Gawade as a bogus punter. He was given 
eight annas to lay bet on 0-2 ...” ` 


The further part of his evidence is that he verified it once more on 14th and 
got certain chits and the same procedure was followed as we have summarised 
already for the purpose of laying the bet on Rs. 5 the subject matter of the 
present. offence. In another part the Sub-Inspector gave the following evid- 
ence regarding the nature of the game: 

“Matka is gaming on the total of digits three playing cards taken out at random 
by Matka organisation and the figure drawn at about 8-45 to 9 p.m. is called opening 
figure and that at 12 midnight is closing figure. Nine times the amount laid on opening 
or closing figure is correct is paid and if open to close are both correct 81 times amount 
is paid. There are also many variations of the game such as single ‘panna’, ‘double 
panna’ ete,” | 
This is‘the total evidence on record and we have noted that there is no cross- 
examination on these points at all. 

- Mr. Jethmalani, however, argues that whether the Sub-Inspector really en- 
tered under s. 6 having ‘reason to suspect’ is a question of fact and the Sub- 
Inspector’s evidence must disclose that he had in fact such a reason to sus- 
pect. Neither P.S.I. Gole had said so in so many words nor did he say that 
on this beting some ‘nall’ or extra charge was being levied. For the pur- 
pose of this argument his earlier argument about some extra charge, has to 
be presumed as representing the correct law. If that were so his argument is 
that the Sub-Inspector neither speaks of any extra charge by way of Nall 
or remuneration nor does he otherwise demonstrate what reason he has to 
suspect. It is, therefore, no.raid under s. 6. We find that this point is devoid 
of any substance. He has already told us that he had the authority under 
s. 6, that he got certain information about gaming which was going on and 
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any gaming with a bet could never be without a stake. It is not an empty 
formality for the Sub-Inspector to use words like ‘nall’ or ‘remuneration’. 
What is stated above is, in our view, sufficient in the eyes of law and is 
enough for the Sub-Inspector to come to the conclusion that he has reason to 
suspect and further in our view is enough for the Court hearing the case to 
come to the conclusion that the Sub-Inspector had reason to suspect for effect- 
ing an entry under s. 6. 

It appears to us that after such an entry what was found in the room and 
the circumstances under which several things were attached, the trial Court 
was right in coming to the conclusion that P.S.I. Gole had reasonable ground 
for suspecting that the things so seized were instruments of gaming. Though 
there is not much challenge on the facts at all, even in the trial Court, we will 
merely indicate what was actually found. The marked currency note with 
which the bogus punter was sent was attached from accused No. 1. The bet- 
ting slip which was produced by the bogus punter was available to the Sub- 
Tnspector and its counter-foil was seized from the place which was part of a 
counterfoil book. A large number of printed books which were used for 
taking bets in which only counterfoils remained exhibiting the noting of 
similar bets were taken charge of from the premises. Blank slip books with 
the foils and counterfoils indicating serial numbers along with very large 
quantity of stationery was also seized from the premises. Considerable fur- 
niture like tables, chairs which were used for writing the bets was placed in 
the premises. Several accused persons were found sitting behind the tables 
like the clerical staff behind the counters of any office. Seven accused persons 
were found taking bets and issuing counterfoils and five persons were found 
making up accounts on the loft. There was a queue of persons opposite 
these tables, who were waiting to take bets and the bogus punter had to wait 
in the queue before his bet was accepted. Uniformly it was found that the 
betting appeared to be on numbers only. Certain sheets which appear to be 
the day’s accounts made showing the payments to successful gamblers were 
also seized from the premises. With such material being seized we are satis- 
fied that this is pre-eminently a case where the minimum that can be inferred 
is that the P.S.I. had every reasonable ground for suspecting that the things 
seized in the premises were instruments of gaming. 

If this is what is found and the learned trial Magistrate was right in hold- 
ing that a presumption arises under the second part of s. 7 of the Act, it 
would be for the accused persons to prove to the contrary in order to escape 
the consequences of that presumption. The learned Magistrate has again 
relied upon the judgment of the learned single Judge of this Court and con- 
eluded that the fact that no extra charge was levied was sufficient in the 
circumstances of this case to hold that the presumption stands rebutted. It 
is this part of the reasoning of the learned trial Magistrate, which now re- 
quires to be examined more carefully. - 

Before the question of rebuttal is considered, it may be proper to- state the 
effect of the presumption. The language of s. 7 appears to be clear to us. 
It says that until the contrary is proved, that such house, room or place is 
used as a common gaming house, and the persons found therein were then pre- 
sent for the purpose of gaming, although no gaming was actually seen by the 
Magistrate or the Police Officer or by any person acting under the authority 
of either of them. 

The only two presumptions that are permitted are that that the premises 
concerned must be deemed. to have been proved to be a common gaming house 
within the meaning of that expression in the Act. The second presumption 
is that every one in the common gaming house is deemed to be present for 
the purpose of gaming, even though no gaming was actually going on. Now 
the role that one can play in the gaming house is either of an occupier of the 
house or a person participating in the game alone. Sections 4 and 5 are the 
two distinct sections conceived of by the Legislature where the keeping of 
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a common gaming house is by itself made an offence under s. 4 altogether with 
certain consequential offences like assisting the keeper in the running a com- 
mon gaming house are clubbed together under s. 4. However an offence of 
gaming in a common gaming house or remaining present for the purpose of 
gaming in a common gaming house is made penal under s. 5. The moment 
therefore two presumptions are raised as required under s. 7, the Court might 
sift the evidence of the prosecution to find out whether there is additional 
evidence to show that the role of the persons present there falls under s. 4 
or 8. 5 or both. 


When a presumption is raised it means that in the eyes of law the prose- 
cution has proved that the premises concerned were a common gaming house 
and every one present in those premises was present for the purpose of gam- 
ing. If that is what is proved by the prosecution may be by resorting to the 
method of asking the Court to raise the presumption because certain other 
facts have been proved to the satisfaction of the Court, prima facie the case 
against the accused persons stands proved. It is now for the accused persons 
to rebut that presumption. It is a rebuttable presumption and like many other 
presumptions of this type the accused persons may rebut them either by leading 
direct evidence or bringing on record circumstances through the witnesses of the 
prosecution themselves. How this presumption shall be rebutted is the con- 
cern of the accused. He may choose to bring on record circumstances through 
the prosecution evidence itself which may be considered sufficient in a given 
case to rebut the presumption. It is open for him to lead direct evidence to 
rebut the presumption. The expression ‘until the contrary is proved’ has 
also been judicially considered in many similar enactments. It is well recog- 
nised that when the prosecution is required to prove a criminal offence it 
must prove the same beyond reasonable doubt. For an accused person to 
rebut the presumption for the purpose of proving to the contrary, he need 
not prove his innocence in the manner and’ to the degree that the prosecution 
would be required to prove the guilt of an accused person. It is enough if 
from the circumstances on record, or from such evidence as the accused 
chooses to lead, a case of preponderance of probability is made out. so that 
he may be deemed to have discharged the burden lying on him. In other 
words, the burden of proof on the accused persons to prove to the contrary 
under s. 7 is not that heavy as the burden on the prosecution in proving a 
criminal .offence. 


‘Bearing this approach in mind when we examine the reasons of the learned 
trial Magistrate, as also the learned single Judge of this Court in State v. 
Vardilal Nathuchand, we find it very difficult to agree with the same. In 
the present case the learned Magistrate has already raised a presumption 
under s. 7 and has then proceeded to consider the nature of the betting taken. 
He found that the profit conceived of by the second clause of s. 3 must con- 
sist of some extra charge beyond the amount of betting and in the absence 
of any such extra charge the presumption stands rebutted. In the earlier 
part of this judgment, we have already pointed out that the profit or gain 
of the occupier conceived of by s. 3(#) need not necessarily be in the form 
of a separate charge and even if there was a hope of profit from the game 
itself that would constitute the profit or gain under s. 3(i#). The effect of 
the presumption would be that the prosecution has proved all the ingredients 
which are necessary to make certain premises a common gaming house as de- 
fined in the Act. That would mean that the instruments which were seized 
in the premises in question were kept for the use for the profit or gain of 
the occupier by resorting to some form of gaming, which is described as Matka 
gaming by the Police Officer in this case. The prosecution has in effect proved 
all the ingredients which are required by s. 3(#%) to be proved. It has also the 
further effect of proving that every one present in those premises at that time 
was present for the purpose of gaming. If this is the presumption which is raised 
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from the circumstances on the record, what are the circumstances from which 
it can be said that the presumption stands rebutted. The defence may.. use 
the very circumstances brought on record by the prosecution or some of them 
for the purpose of indicating that the burden of proof on them was discharged. 

Only one point is being urged, viz. that in the so called gaming that was 
going on in the premises in question no consideration beyond the amount of 
the bet money by way of extra charge was levied. That is being pointed out 
as the prosecution evidence itself. THe effect of the presumption as has already 
been pointed out is that from that fact it is to be presumed that the pro- 
fit or gain contemplated by s. 3(1#) is being made from out of the betting money 
itself. It is this fact which is proved in the eyes of law by raising a presump- 
tion, that has to be disproved by evidence or circumstances which takes the 
defence case to the degree of preponderance of probability so that the de- 
fence could be deemed to have proved the contrary. To say that no extra 
charge is levied cannot be an answer in the circumstances like this. This 
amounts to arguing in circle and the fallacy in the argument is obvious. In 
other words the effect of the reasoning of the trial Magistrate is that he accepts 
certain facts as proved by the prosecution and those facts are considered 
enough in the eyes of-law to raise the presumption which means that the 
offence is prima facie proved. Stopping at that stage, a negative fact of no 
separate charge being levied is picked up by the learned Magistrate, and on 
the same facts and circumstances he again says that the presumption stands 
rebutted. We are saying on the same facts and circumstances because there 
is hardly any cross-examination on all the material points which are proved 
by the prosecution which go to make up their case against the accused. If 
by effective cross-examination some circumstances are brought on record which 
may be considered enough to rebut the presumption it would be open to the 
defence to rely upon those circumstances. In that case on the prima facte 
evidence disclosed in the examination-in-chief the Court may conclude that a 
presumption is raised, but on the circumstances brought on the record in the 
eross-examination the presumption stands rebutted. Where however there is 
no extra circumstance brought on record but the evidence of the prosecution 
alone is scanned again by negative approach with regard to the extra charge 
being levied from the punter it amounts to saying that the same evidence which 
raises the presumption also destroys it. It is not possible for us to accept such 
an approach. If the argument is that no extra charge is levied this is no reply 
to the presumption raised, which is on the footing that on the bet money-the 
profit is already included. If that is the prosecution case which is being held 
proved, the defence must attempt to point out in some manner as to what 
happens to the bet money and how it is distributed or utilised. It is not neces- 
sary for us to indicate what must be done. The accused persons in such cases 
obviously know what they have done and they are the best judges to decide 
how to demonstrate before the Court what they have done so that it falls 
out of the clutches of the Gambling Act. 


Some argument was addressed to us regarding certain presumptions being 
weak and certain presumption strong. Undoubtedly that language is current 
but it is not necessary to make a detailed examination of that argument be- 
cause on the facts and circumstances before us we are satisfied that no such 
occasion for any discussion arises. From-the volume of the evidence produced 
and the nature thereof, we are satisfied that the prosecution is able to indicate 
in the present case that Matka gambling on a huge scale was going on in the 
premises concerned. In fact at one stage the learned defence counsel went 
to the length of arguing that in view of the legal advice in the light of the 
judgment of the learned single Judge of this Court such gaming had sprung 
upon a large scale. We need not take this argument very seriously because 
though there is the learned single Judge’s judgment there are several judg- 
ments of Division Benches and the judgment of the Supreme Court which is 
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later in point of time. In spite of such clear judgments we very much doubt 
whether the gambling going on either in this place or similar other places is 
really on legal advice. If that is a fact, a citizen is presumed to know the law 
of the country and we are not aware if wrong legal advice constitutes a de- 
fence against criminal offence. 


Before we dispose of this part of the case, we might refer to the 5 points 
so called made by Mr. Jethmalani to indicate how the presumption should be 
deemed to have been repelled. He said that the nature of the gaming is such 
that it does not require any significant use of either place or instruments or 
any other facility for which a charge could possibly be levied resulting in 
profit. In view of our discussion earlier, this point really does not survive 
for consideration. If profit could be made otherwise than by levying charge, 
the non-existence of charge is not a relevant circumstance at all. The second 
point raised was that the bogus punter visited on two days itself but on none 
of those days was there any supply of facilities for which any charge was 
levied nor any deduction was made from out of the betting money. His full 
amount was used as bet and he was to get full odds in case he won. This is 
not a significant circumstance so called but the same point regarding non- 
levy of separate charge put in different words. If in the present case no charge 
was levied, it was not levied either on one day or two days. That makes no 
difference. The third circumstance that was mentioned was that the books of 
documents and chits seized and in fact the entire record attached does not 
show any amount being set aside as ‘nall’ or ‘remuneration’ of the people 
who were running that house. Their profit at best would be in the left over 
of the money after paying the money with full odds to the winners. It is 
further added that if all the punters were lucky on a certain day, they would 
lose. This circumstance so called only requires to be stated for the purpose 
of rejecting it. In fact there is an implied admission of profit. If at all, 
this argument goes against the accused persons and not in their favour. The 
fourth circumstance mentioned was that the activity in a derelict shed of 
which there is no evidence against the ownership thereof. Hence there is no 
over-head and other expenses and therefore no extra charge over and above 
the betting money. We wonder how this could be called a separate circumstance 
but since this argument was made with great zeal we quoted verbatim what 
was argued before us. Under s. 4, it is not only the owner that is made 
liable but any occupier of any such house also. Ownership of the premises 
in a given case is entirely irrelevant. It is true that if the owner was main- 
taining a common gaming house he was undoubtedly guilty, but the language 
of ss. 3 and 4 show that whoever keeps or otherwise occupies any such house 
is made liable and the failure of the prosecution to find out the owner of the 
premises is not a relevant circumstance at all. We are also unable to under- 
stand what is meant by the argument that because a shed is derelict there is 
no extra charge. The nature of the premises from derelict to posh might 
make difference in quantum of expenses required, but it is difficult to imagine 
that there is any premises with no expenses at all. The fifth and the last cir- 
cumstance is that there was complete lack of positive evidence in support of 
the ingredient of extra profit. All the five circumstances are based upon 
the basic assumption that there has got to be extra charge, and the absence 
of it when put in different words or in different forms would constitute evi- 
dence of proving to the contrary and rebut the presumption. The entire 
argument, as we have summarised above, of the defence counsel appears to 
be devoid of any substance. . 


When the learned defence counsel spun out five circumstances so called 
from one negative fact of absence of charge, the learned Government Pleader 
also had a numerical approach and said that there are eight circumstances 
proved by the prosecution. He said that in the first place five rupee currency 
note was found with the accused. -The second circumstance was that the bet- 
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ting slip with reference to the marked: note given to punter is available on 
the record along with its counterfoil seized from the premises. The third 
circumstance was that a large number of counterfoils showing similar bettings 
are seized from the premises. The fourth circumstance was that there were 
blank printed slips of similar type meant for taking bets together with serial 
numbers on it. There was also considerable amount of stationery like ball 
pens, pencils, rubbers, carbon papers ete. The fifth circumstance was that 
_ there was a good deal of furniture as well as chairs on the premises. The 
sixth circumstance was that a large number of persons were employed in ac- 
cepting bets and in fact seven were found doing so and five were found 
making accounts on the loft. The seventh circumstance was that there was 
a queue of punters offering bets to the persons sitting behind the tables and 
the last circumstance was uniformly the betting was taken on numbers, It 
may be that in this case the Government Pleader had enough material 80 as 
to make out the aforesiad eight circumstances. 

We must make it at once clear that it is not this numerical approach which 
has to. be resorted to for either proving the prosecution case in such a manner 
as to require the Court to raise a presumption or by the defence for the pur- 
pose of' disproving it. What quantum of evidence about the guilt thereof 
‘would be considered sufficient for the purpose of raising a presumption would 
depend upon the facts and circumstances of each case. What amount of evi- 
dence, circumstantial or otherwise, would suffice to rebut the presumption 
would also depend upon the nature of the presumption raised, At best it is 
‘a matter of appreciation of evidence and depending upon the facts of each 
‘gase the Court must be induced to accept that there was sufficient material 
which constituted reasonableness for the officer concerned to enter under s. 6 
and raid the premises. In the same manner it must be proved to the satisfac- 
tion of the Court that the officer had again reasonable grounds for suspecting 
that the things seized were instruments of gaming. No hard and fast rule in 
‘the matter of leading evidence and appreciating it could be and should be laid 
down. We have, however, made reference in detail to the above argument 
because on both sides the arguments ‘were pressed before us with considerable 
emphasis. 

The last point which was argued before us was that looking to the scheme of 
the Act and more particularly the wording of s. 13, it is always for the “prose- 
cution to show in the first instance that the game alleged is not a game of 
‘mere skill so that the particular game falls within the mischief of the Act. 
“Section 13 says that nothing in this Act shall be held to apply to any game 
‘of mere skill wherever played. On a plain reading of this section and its 
‘placement in the scheme of the Act it is obvious that every game is made liable 
‘to be punished and if one wants to point out that the game he was playing 
“was a mere game of skill falling within the exception of s. 13, it is for, him ‘to 
demonstrate that to the satisfaction of the Court. Section 13 is an exception to 
the Act and the gaming which is covered by the Act. Mr. Jethmalani’s argu- 
ment logically leads to the assumption that all games are of mere skill and 
-when the prosecution wants to haul up a particular person before a Court of 
‘law-it must support with proof that the questioned game is not a mere game 
tof skill but it falls within the mischief of the Act. Neither the scheme of the 
Act nor the object thereof is susceptible of any such construction regarding the 
‘real meaning of ‘the provisions of s. 13. Wè have no doubt that in the defini- 
tion of ‘ gaming’ all wagerings or bettings are included except the horse racing 
‘ds described in s. 3 and within its limitation. That being so even if there is 
gaming, viz. betting or wagering, but’it relates to a mere game of skill it would 
be for the accused to point out that he falls within the exception of s. 13. We 
. would, therefore, reject this argument of Mr. Jethmalani: 

: This being our view.the appeal of the State has got to be abwei On the 
-evidence led by the prosecution; it is clear that accused Nos. 1 to 7 were oc- 
.cupiers of the, premises as also they were taking bets. Accused Nos. 2 to 7 
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were in addition actively associating with the management by writing chits 
etc, In the circumstances accused No. 1 is guilty and convicted under ss. 4(a) 
and 5 and accused Nos. 2 to 7 are found guilty and convicted under ss. 4(a), 
4(c) and 5 of the Act. In the same manner accused Nos. 20 to 25 who were 
on the loft were assisting the management by making up accounts and were 
also present in the common gaming house. They are found guilty and con- 
victed under ss. 4(c) and 5 of the Act. The remaining accused Nos. 8 to 19 
were merely present in the common gaming house for the purpose of gaming 
and are accordingly held guilty and convicted under s. 5 of the Act. 

The last question now remains about the sentence. It was argued before 
us by Mr. Jethmalani that in view of certain judgments pronounced earlier 
the State appears to have filed, this appeal with a view to get the real position 
of law under the Act clarified and if this Court allows this appeal it may 
pronounce law, but should not disturb the order of acquittal passed by the 
trial Magistrate. For this purpose he brought to our notice the result that 
followed in a Division Bench judgment of this Court in State v. Abdul- 
gafar.6 He brought to our notice the observations in the last paragraph 
where the learned Judges observed that in the result the appeal succeeds on 
a point of law, but as to the order of acquittal they refuse to interfere with 
it. However, on going through the report as a whole, we find that the obser- 
vations appear to have been made in a very different context. When the 
argument for the State was opened before the Court it began to appear that 
there was hardly any case on merits. The learned Government Pleader ap- 
pearing for the State pointed out to the Court that he was not interested 
in securing the conviction of the accused persons but he wanted the Court to 
declare the correct law on the subject. We find that there is some discus- 
sion on the subject which clearly shows that the Court would have come to 
the conclusion on the facts that the accused were not guilty. Ordinarily the 
matter would have ended there. However, on the request of the Government 
Pleader correct legal pronouncement was made and there was no question of 
conviction. We do not think that Mr. Jethmalani could convince us that even 
if we allowed this appeal of the State we should not disturb the order of ac- 
quittal. The learned Government Pleader while replying to this argument 
said that his interest was not merely academic but he has filed the appeal on 
merits as well. Our discussion till now shows that on merits the State has 
succeeded and all the respondents are found guilty under the various sections 
as detailed above. 

The next argument was that the accused persons should be released on pro- 
bation by taking bonds of good conduct under the Central Act No. 20 of 1958 
-being the Probation of Offenders Act, 1958; and the last argument was that 
even if some sentence was to be imposed it should be a nominal one just to 
vindicate the law because the implication of the Act as understood in terms 
of the single Judge’s judgment was that to take bets without extra charge 
was no offence. ‘So far as this case is concerned what is clear is that that 
activity is on a very large scale. Hundreds of books were printed and there 
was a queue of customers and the bogus punter had to wait in the queue be- 
fore he could lay his bet. We. have already said that we are unable to ac- 
cept that the accused persons were acting on a legal advice in what they were do- 
ing. Looking to the size of the activity and the fact that they were temp- 
ting other persons to be corrupt that the provisions of the Probation of Offen- 
ders Act should not be resorted to in releasing any of the accused persons on 
bond of, good conduct. So far as-the nominal sentence is concerned, it ap- 
pears to us that the Bombay Prevention of Gambling Act, 1887, as it stands 
‘amended upto date takes away the discretion entirely in the matter of sen- 
tence. “Under s. 4 as well as under s. 5 the general provision ig that on con- 
viction the accused person has to be punished with maximum which may ex- 
tend to six months and he may also be liable to pay a fine under each of 
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those sections. This proviso to s. 4 is almost identical in words to proviso to 
s. 5 and that proviso says in the case of first offence such imprisonment shall 
not be less than one month and fine shall not be less than two hundred rupees. 
The second clause of that proviso points out that for the second offence such 
imprisonment shall not be less than six months and fine shall not be less than 
two hundred rupees. In view of this legal position, we do not think that we 
have any discretion in the matter of sentence. 

The evidence of the punter showed that it was accused No. 1 who would 
not take any bet below Rs. 5. He, therefore, appears to be the principal 
person or a leader of the gang. He is already convicted under ss. 4(a) and 
5 of the Act and he is hereby sentenced to suffer R.I. for one month and to 
pay a fine of Rs. 500 in default of payment of fine to suffer further R.I. for 
one month. Though there are two counts under which he is convicted we 
think that a composite sentence should serve-the purpose. In the same man- 
ner all the other accused from Nos. 2 to 25 though convicted under different 
counts one composite sentence to each one of them should suffice. Each one 
of accused Nos. 2 to 25 is sentenced to suffer R.I. for one month and to pay 
a fine of Rs. 200 in default of payment of fine to suffer further R.I. for 15 
days. The accused shall surrender to their bail. 

Mr. Jethmalani at this stage requests that reasonable time should be given 
to the accused persons to surrender to the present order and also to arrange 
in the meanwhile for their further defence by taking a certifled copy of this 
judgment. Looking to the circumstances of this case, we would grant time 
for a period of two weeks after the first certified copy is delivered to any of 
the accused persons. 

Mr. Jethmalani also prays at this stage orally for a certificate of fitness 
under art. 1384(1)(c) of the Constitution for filing an appeal to the Supreme 
Court. The learned Government Pleader has nothing particular to say. As 
the case involves interpretation of the main provisions of a penal statute, we 
allow this application and direct that a certificate be issued under art. 134(/ j (e) 
of the Constitutior Appeal allowed. 


SUPREME COURT. 


Present: Mr. Justice C. A. Vaidtalingam and Mr. Justice K. K. Mathew. 
BHAWANJI LAKHAMSHIT v. HIMATLAL JAMNADAS DANI*. 


Transfer of Property Act (IV of 1882), Sec. 116—Bombay Rents, Hotel and Lodging House 
Rates Control Act (Bom. LVH of 1947)—Tenancy determined by efflux of time— 
Lessee however continuing to remain in possession and paying monthly rent-- 
Lessor by notice terminating tenancy—Whether fresh tenancy created by lessee’s 
holding over by acceptance of rent by lassor. 

The basis of s. 116 of the Transfer of Property Act, is a bilateral contract be- 
tween the erstwhile landlord and the erstwhile tenant. If the tenant has the 
statutory right to remain in possession, and if he pays the rent, that will not 
normally be referable to an offer for his continuing in possession which can be 
converted into a contract by acceptance thereof by the landlord. However, the 
operation of s. 116 of the Act is not always excluded whatever may be the cir- 
cumstances under which the tenant pays the rent and the landlord accepts it. 
The Supreme Court in Ganga Dutt Murarka v. Kartik Chandra Das! has set out 
some of the circumstances in which a fresh contract of tenancy may be inferred. 
The whole basis of s. 116 is that, in case of normal tenancy, a landlord is entitled, 
where he does not accept the rent after the notice to quit, to file a suit in eject- 
ment and obtain a decree for possession, and so his acceptance of rent is an un~ 
equivocal act referable only to his desire to assent to the tenant continuing in posses- 


*Decided, December 14, 1971. Civil Appeal 1 [1961] 8 S.C.R. 818, 
No. 1546 of 1969, from Bombay. . 
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sion. That is not so where the Rent Act exists; and if the tenant says that the 
landlord accepted the rent not as statutory tenant but only as legal rent indicat- 
ing his assent to the tenant’s continuing in possession, it is for the tenant to esta- 
blish it. 

K. B. Capadia v. Bai Jerbai Warden? Davies v. Bristow,3 Morrison v, Jacobs and 
Manujendra v. Purendu Prosad,5 referred to. 


Tum facts appear in the judgment. 


V. M. Tarkunde, with S. K. Dholakia and S. K. Bagga, for appellants Nos. 1 
and 3. 

8. K. Bagga, for appellant No. 2. . 

D. V. Patel, with A.G. Parikh and B.R. Agarwala, of Gagrat and Co., for 
the respondents. 


Marnew J. This is an appeal by special leave, from the judgment of the 
High Court of Bombay dismissing a petition filed under art. 227 of the Con- 
stitution praying for issue of an appropriate writ or order quashing the order 
dated February 28, 1968 passed by the Full Bench, Small Causes Court, Bombay, 
in appeal No. 95 of 1963 from the order dated February 21, 1963 passed by the 
Judge, Small Causes Court, Bombay, in R.A.E. Suit No. 9293 of 1959, 

In this appeal we are concerned with a plot of land admeasuring 2108 square 
yards in Survey No. 171, Hissa No. 7, at Ghatkopar. This plot belonged to one 
Jamnadas Chhotalal Dani. On November 15, 1948, Jamnadas executed two 
leases in favour of one Bhawanji Lakhamsi and Maojibhai Jethabhai, defendants 
Nos. 1 and 2. The subject matter of the first lease was two plots, the one re- 
ferred to above and another in the same area measuring 805 square yards. 
The subject matter of the second lease was a third plot in the same area. 

The leases were for a period of ten years and in respect of the first plot, the 
rent payable was Rs. 75 a month. In both the leases there was an option 
clause which entitled the lessees to surrender the leased property by September 
30, 1958. The lessees surrendered the two plots, other than the plot with 
which we are concerned, in pursuance of the option clause, on January 15, 
1951 with the result that the lease in respect of the first plot continued. 
Jamanadas died on August 14, 1951, but before his death he had made a gift 
of the leased property in favour of the three respondents. The lease in res- 
pect of the plot in question here determined by efflux of time on September 
30, 1958. But the lessees continued to remain in possession paying rent at 
the rate of Rs. 75 per month. 

On August 7, 1959, the lessors gave notice purporting to terminate the 
tenancy by the end of September, 1959. They stated in the notice that the 
lessees had sub-let the premises and that the lessors required the plot for the 
purpose of putting up constructions on it. Since the lessees did not vacate 
the premises, the lessors filed the suit on October 22, 1959 in the Small Causes 
Court of Bombay. 

The lessees contended that they did not sub-let the premises and that the 
lessors did not bona fide require the premises for the purpose of construction. 
They also contended that by the acceptance of rent by the lessors after the 
termination of the tenancy by efflux of time, a fresh tenancy was created, 
that the original lease was granted for erecting a saw-mill—a manufacturing 
purpose and so the lease created by holding over was, by implication, also for 
a manufacturing purpose, and therefore lessees were entitled to six months’ 
notice expiring with the end of the year of the tenancy, and that the tenancy 
created by holding over was not validly determined by one month’s notice. 


2 [1940] F.C.R. 262, s.c. 51 Bom. LR. 4 [1945] 1 K.B. 577. 
th, - 8 [1967] 1 S.C.R. 475. 
8 [1920] 3 K.B. 428. 
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The trial Court held that there was no clear evidence of the sub-letting 
of the premises, but that the plaintiffs required the plot bona fide for con- 
structing a new building within the meaning of cl. (4) of sub-s. (J) of s. 13 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, here- 
inafter called the Act. The Court also held that the tenancy terminated 
by efflux of time, but that the lessees continued in possession by virtue of 
the immunity from eviction conferred by the Act and so, they were not hold- 
ing over within the meaning of s. 116 of the Transfer of Property Act, not- 
withstanding the fact that rent was accepted by the lessors from month to 
month after September 30, 1958 and that it was not necessary to give the 
lessees six months’ notice expiring with the end of the year of the tenancy, 
for terminating that tenancy. In appeal, the Full Bench of the Small Causes 
Court confirmed the decree of the trial Court. It was to quash this decree 
that the petition under art. 227 was filed before the High Court. 

Before the High Court, the main contention of the appellants was that, 
since a fresh tenancy by holding over was created by the acceptance of rent 
by the lessors after the determination of the lease by efflux of time, the ap- 
pellants were entitled to six months’ notice expiring with the end of the 
year of the tenancy, as the lease originally granted was for a manufacturing 
purpose, and therefore, the lease created by the holding over was also for 
the same purpose. The High Court was of the opinion that in view of the deci- 
sion of this Court in Ganga Dutt Murarka v. Kartik Chandra Das! no case 
was made out for new tenancy by holding over under s. 116 of the Transfer 
of Property Act as the appellants had obtained the status of irremovability 
under the Act, and as there was no contractual tenancy, the tenants were not 
entitled to any notice. The Court also held that the lease which was grant- 
ed for erecting a saw mill was not a lease for manufacturing purpose. 

Counsel for the appellants argued that the appellants were holding over 
as the lessors were receiving the rent from the appellants after the termi- 
nation of the tenaney by efflux of time on September 30, 1958 and the fact 
that appellants gained immunity from eviction by virtue of the Act was 
quite immaterial in deciding the question whether the appellants were hold- 
ing over under s. 116 of the Transfer of Property Act. He submitted that 
as there was a new contractual tenancy created by the holding over, the 
appellants were entitled to six months’ notice as the purpose of the original 
lease was for a manufacturing purpose and that purpose became incorporated 
in the new lease by implication of law. Counsel said that certain vital points 
were omitted to be considered in the decision of this Court in Ganga Dutt 
Murarka v. Kartsk Chandra Das and therefore, the decision requires re-con- 
sideration. In Ganga Dutt Murarka v. Kartik Chandra Das, this Court held 
that where a contractual tenancy, to which rent control legislation applied, had 
expired by efflux of time or by determination by notice to quit and the tenant 
continued in possession of the premises, acceptance of rent from the tenant by 
the landlord after the expiration or determination of the contractual tenancy 
will not afford ground for holding that the landlord had assented to a new 
contractual tenancy. It was further held that acceptance by the landlord from 
the tenant, after the contractual tenancy had expired, of amounts equivalent 
to rent, or amounts which were fixed as standard rent, did not amount to accep- 
tance of rent from a lessee within the meaning of s. 116 of the Transfer of 
Property Act. 

The act of holding over after the expiration of the term does not create a 
tenancy of any kind. If a tenant remains in possession after the determina- 
tion of the lease, the common law rule is that he is a tenant on sufference. A 
distinction should be drawn between a tenant continuing in possession after the 
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determination of the term with the consent of the landlord and a tenant doing so 
without his consent. The former is a tenant at sufference in English law and the 
latter a tenant holding over or a tenant at will. In view of the concluding words 
of s. 116 of the Transfer of Property Act, a lessee holding over is in a better 
position than a tenant at will. The assent of the landlord to the continuance of 
possession after the determination of the tenancy will create a new tenancy. 
What the section contemplates is that on one side there should be an offer of 
taking a new lease evidenced by the lessee or sub-lessee remaining in posession 
of the property after his term was over and on the other side there must be a 
definite consent to the continuance of possession by the landlord expressed by 
acceptance of rent or otherwise. In K. B. Capadia v. Jerbai Warden? the 
Federal Court had occasion to consider the question of the nature of the 
tenancy created under s. 116 of the Transfer of Property Act and Mukherjea 
J., speaking for the majority, said that the tenancy which is created by the 
“holding over’’ of a lessee or under-lessee is a new tenancy in law even though 
many of the terms of the old lease might be continued in it, by implication; 
and that to bring a new tenancy into existence, there must be a bilateral act. 
It was further held that the assent of the landlord which is founded on accep- 
tance of rent must be acceptance of rent as such and in clear recognition of the 
tenancy right asserted by the person who pays it. Patanjali Sastri J., in his 
dissenting judgment, has subsantially agreed with the majority as regards the 
nature of the tenancy created by s. 116 of the Transfer of Property Act, and 
that is evident from the following observations (p. 281): 

“Turning now to the main point, it will be seen that the section postulates the lessee 

remaining in possession after the determination of the lease which is conduct indica- 
tive, in ordinary circumstances, of his desire to continue as a tenant under the lessor 
and implies a tacit offer to take a new tenancy from the expiration of the old on the 
same terms so far as they are applicable to the new situation, and, when the lessor 
assents to the lessee so continuing in possession, he tacitly accepts the latter’s offer and 
a fresh tenancy results by the implied agreement of the parties. When, further, the 
lessee in that situation tenders rent and the lessor accepts it, their conduct raises more 
readily and clearly the implication of an agreement between the parties to create a 
fresh tenancy.” 
Mere acceptance of amount equivalent to rent by a landlord from a tanani 
in possession after a lease had been determined, either by efflux of time or by 
notice to quit, and who enjoys statutory immunity from eviction except on well 
defined grounds as in the Act cannot be regarded as evidence of a new agree- 
ment of tenancy. In Ganga Dutt Murarka v. Kartik Chandra Das this Court 
observed as follows (p. 818): 

“...By the Rent Restriction Statutes at the material time, statutory immunity was 
granted to the appellant against eviction, and acceptance of the amounts from him which 
were equivalent to rent after the contractual tenancy had expired or which were fixed 
as standard rent did not amount to acceptance of rent from a lessee within the mean- 
ing of s. 116, Transfer of Property Act. Failure to take action which was consequent 
upon a statutory prohibition imposed upon the courts and not the result of any volun- 
tary conduct on the part of the appellant did not also amount to ‘otherwise assenting 
to the lessee continuing in possession’. Of course, there is no prohibition against a 
landlord entering into a fresh contract of tenancy with a tenant whose right of occu- 
pation is determined and who remains in occupation by virtue of the statutory im- 
munity. Apart from an express contract, conduct of the parties may undoubtedly justify 
an inference that after determination of the contractual tenancy, the landlord had en~ 
tered into a fresh contract with the tenant, but whether the conduct justifies such an 
inference must always depend upon the facts of each case. Occupation of premises by 
a tenant whose tenancy is determined is by virtue of the protection granted by the 
statute and not because of any right arising from the contract which is determined. 


2 [1940] F.C.R. 262, s.c. 61 Bom. L.R. 874. 
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The stdtute protects his possession so long as the conditions which justify a 
lessor in obtaining an order of eviction against him do not exist. Once the prohibition 
against the exercise of jurisdiction by the court is removed, the right to obtain posses- 
sion by the lessor under the ordinary law springs into action and the exercise of the 
lessor’s right to evict the tenant will not unless the statute provides otherwise, be con- 
ditio: - 

In Davies v. Bristow? the Court held that where a tenant of a house to 
which the Increase of Rent, ete. (For Restrictions) Acts apply, holds over after 
the expiry of a notice to quit, and pays rent, the landlord is not to be taken 
by accepting it to assent to a renewal of the tenancy on the old terms, for he 
has no choice but to accept the rent, he could not sue in trespass for mesne 
profits, for those Acts provide that the tenant, notwithstanding the notice to 
quit, shall not be regarded as a trespasser so long as he pays the rent and per- 
forms the other conditions of the lease. 

In Morrison v. Jacobs,* Scott L. J. said (p. 581): 

“...The sole question before the court is whether after the expiration of the con- 
tractual tenancy the mere fact of the landlord receiving rent for the dwelling-house 
from the tenant affords any evidence that the landlord had entered on a new con- 
tractual tenancy to take the place of the tenancy which had expired. In my opinion, it 
does not. The true view is that the landlord takes the rent, knowing that the tenant 
is granted a statutory tenancy by the Rent Restrictions Acts and that his right to gain 
possession of his dwelling-house depends entirely on his establishing that he brings him- 
self within the conditions laid down by the Acts”. 

In the same case, MacKinnon J. said (p. 582): 

“...At common law, if at the expiration of a tenancy a landlord has acquired a 
right to claim possession against his tenant and instead of exercising that right he allows 
him to remain in the house and accepts rent from him as before, the parties by their 
conduct may, with reason, be held to have entered into a new contract of demise. But 
the essential factor in those circumstances is that the landlord voluntarily abstains from 
turning the tenant out. When the tenant remains in possession, not by reason of any 
such abstention by the landlord, but because the Rent and Mortgage Interest Restric- 
tions Acts deprive the landlord of his former power of eviction, no such inference can 
properly be drawn. That is the very obvious and cogent basis of the decision in Davies 
v. Bristow”. 

It was argued on behalf of the appellants, on the basis of the decision of 
this Court in Manujendra v. Purendu Prosad,’ that if in the case of a tenancy 
to which Rent Restriction Acts applied, the provision of s. 106 of the Transfer 
of Property Act was applicable, there is nothing incongruous in making s. 116 
also applicable in the case of a statutory tenancy. In the said decision, the 
appellant before this Court was a tenant of a piece of land. The lease was for 
a period of ten years but the lessee was given the option of renewal on his ful- 
filling certain conditions. The lease deed also provided that if the lessor re- 
quired the lessee to vacate the premises, whether at the time of the expiry of 
the lease or thereafter (in case the lessee exercised his option to renew the 
lease) six months’ notice to the lessee was necessary. The lessee exercised his 
option to renew the lease and offered to fulfil the condition therefor. In the 
meanwhile the Calcutta Thika Tenancy Act, 1949, was passed. One of the 
questions which arose for consideration was whether the Thika tenant was 
entitled to the notice provided under the lease. This Court held that the Act 
did not give a right to the landlord to evict a contractual tenant without first 
determining the contractual tenancy. After referring to the decision of this 
Court in Mangilal v. Sugan Chand,‘ it was held that s. 3 òf the Act in question 
was similar to s. 4 of the Madhya Pradesh Accommodation Control Act (XXIII 
of 1965). It was further held that on the construction placed upon the sec- 
tion, namely, that the provisions of the section are in addition to those of the 
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Transfer of Property Act, it follows that, before a tenant can be evicted, a 
landlord must comply with both the pfovisions of s. 106 of the Transfer of 
Property Act and those of s. 3. In the case before us, admittedly, the tenancy 
has been determined by efflux of time and what is contended for is that by the 
acceptance of rent, a new tenancy has been created by virtue of the provisions 
of s. 116 of the Transfer of Property Act. In other words, the question here 
is whether the conditions for the application of s. 116 of the Transfer of Pro- 
perty Act are fulfilled. 

Learned counsel for the appellants argued that whenever rent is accepted 
by a landlord from a tenant whose tenancy has been determined, but who con- 
tinues in possession, a tenancy by holding over is created. The argument was 
that the assent of the lessor alone and not that of the lessee was material for 
the purposes of s. 116. We are not inclined to accept this contention. We 
have already shown that the basis of the section is a bilateral contract between 
the erstwhile landlord and the erstwhile tenant. If the tenant has the statu- 
tory right to remain in possession, and if he pays the rent, that will not nor- 
mally be referable to an offer for his continuing in possession which can be 
converted into a contract by acceptance thereof by the landlord. We do not 
say that the operation of s. 116 is always excluded whatever might be the 
circumstances under which the tenant pays the rent and the landlord accepts 
it. We have earlier referred to the observations of this Court in Ganga Dutt 
Murarka v. Kartik Chandra Das regarding some of the circumstances in which 
a fresh contract of tenancy may be inferred. We have already held the whole 
basis of s. 116 of the Transfer of Property Act is that, in case of normal tenancy, 
a landlord is entitled, where he does not accept the rent after the notice to 
quit, to file a suit in ejectment and obtain a decree for possession, and so his 
acceptance of rent is an unequivocal act referable only to his desire to assent 
to the tenant continuing in possession. That is not so where Rent Act exists; 
and if the tenant says that the landlord accepted the rent not as statutory tenant 
but only as legal rent indicating his assent to the tenant’s continuing in pos- 
session, it is for the tenant to establish it. No attempt has been made to esta- 
blish it in this case and there is no evidence, apart from the acceptance of the 
rent by the landlord, to indicate even remotely that he desired the appellants 
to continue in possession after the termination of the tenancy. Besides, as 
we have already indicated, the animus of the tenant in tendering the rent is 
also material. If he tenders the rent as the rent payable under the statutory 
tenancy, the landlord cannot, by accepting it as rent create a tenancy by hold- 
ing over. In such a case the parties would not be id idem and there will be 
no consensus. The decision in Ganga Dutt Murarka v. Kartik Chandra Das, 
which followed the principles land down by the Federal Court in K.B. Capa- 
dia v. Bai Jerbai Warden is correct and does not require reconsideration. 

We, therefore, come to the conclusion that there was no holding over by the 
appellants and if that be so, the question whether the tenancy created by hold- 
ing over was for manufacturing purpose and therefore the landlord was bound 
to give six months’ notice for the determination of the tenancy by holding over 
does not arise for consideration. 

Appellants’ counsel prayed that the appellants may be given some time for 
vacating the premises. This Court, when passing the order on July 31, 1969 on 
the application for stay by the appellants had observed :— 

‘‘ Petitioner undertakes to vacate the premises within such time as may be 
fixed by this Court”. 

We accordingly grant three months’ time from today to the appellants to 
vacate the premises, and they have to comply with the undertaking given to 
this Court and referred to above. 

We dismiss the appeal with costs. Appeal dismissed. 
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Present: The Hon’ble Mr. S. M. Sikri, Chief Justice, Mr. Justice A. N. Ray 
and Mr. Justice D. G. Palekar. 


KESHAVSINH DWARKADAS KAPADIA v. M/S. INDIAN 
ENGINEERING CO.* 

Arbitration Act (X of 1940), Secs. 33, 8—Whether there can be valid appointment of 
umpire by arbitrators without obtaining consent of appointee—Whether arbitrators 
required to appoint umpire must obtain approval of their choice of personnel by 
parties appointing them as arbitrators—What constitutes disagreement between arbi- 
trators. 


Under the Arbitration Act, 1940, the question of acceptance of appointment of 
umpire arises with reference to the stage when he is called upon to act. The Act 
does not say that appointment of umpire by arbitration is to be made only after 
obtaining consent of the appointee. The appointment of umpire and the acceptance 
of office are two separate matters arising at different stages in the proceedings. When 
the umpire is called upon to proceed in terms of the appointment he will either 
assent expressly or by conduct to act or he will decline to act. 

Where the arbitrators appoint an umpire upon the condition of the umpire’s ac- 
ceptance of office, the arbitrators will have power to reappoint an umpire if the post 
is refused. Where, however, the arbitrators appoint an umpire without any such con- 
dition of acceptance of office and the appointee declines the office, the arbitrators in 
accordance with their powers under the arbitration agreement can appoint an um- 
pire again. The Court under s. 8 of the Arbitration Act has also power to appoint. 
in lieu of an appointed umpire who refuses to act. In all these cases the appoint- 
ment of an umpire becomes effective by acceptance of the office. Thereupon the 
power of appointment is exhausted. If the appointed person after acceptance of 
office refuses to act or will not act the parties have to take recourse to the Court. 

The appointment of an umpire by two arbitratoré means that the arbitrators are to 
concur in appointing an umpire. There is no particular method of appointment of 
an umpire prescribed by the Act. The usual method of appointment of an umpire 
by the arbitrators is in writing. Arbitrators who are required to appoint an umpire 
are under no obligation to obtain the approval of the choice of the personnel by the 
parties who appointed the arbitrators. If any party is dissatisfied with the choice 
that will not affect the validity of the appointment. 

As to what constitutes disagreement between the arbitrators cannot be laid down 
‘n abstract or inflexible propositions. It will depend upon the facts of the case as 
to whether there was a disagreement. Where one of the arbitrators decline to act 
and the other is left alone it will in a case of this type amount to disagreement be- 
tween the arbitrators. : 

Thomas v. Fredricks,! Tew v. Harris? Tradax S. A. v. Volkswagenwerk A. G.,3 
Oliver v. Collings,4 In the Matter of Cassell,5 Ringland v. Loumdes,6 Sadik Husain v. 
Kaniz Lohra Begam,7 Iossifoglu v. Coumantaros8 and Ringland v. Lowndes’ referred 
to. 


Tue facts appear in the judgment. 


I. N. Shroff, for the appellant (In .C. A. No. 2441 of 1968). 

V.M. Tarkunde, with I.N. Shroff, for the appellant (In C.A. No. 2442 of 
1968). 

8. V. Gupte, with B. R. Agarwala, of Gagrat and Co., for the respondent 
(In both the appeals). 


*Decided, September 10, 1971. Civil 6 (1868) 15 C.B. (N.S.) 178, s.c. 148 E.R. 
Appeals Nos. 2441 and 2442 of 1968, from 749. 


Bombay. 7 (1911) L.R. 88 I.A. 181, s.o. 18 Bom. 
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3 [1969] 2 Q.B. 599. 9 (1864) 17 C.B. (NS) 514, 5.0. 144 
4 ees 11 East 367, s.c. 108 E.R. 1045. E.R. 207. 
5 (1829) 9 B. & C. 624, s.0. 109 E.R. 282. 
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Ray J. These two appeals are by special leave against the judgment dated 
October 17, 1968 of the High Court at Bombay determining under s. 33 of the 
Arbitration Act that the umpire rightly entered upon the reference and further 
extending the time till December 31, 1968 for making an award thereof by the 
umpire. . 

Two questions arise for consideration in these appeals. First, whether there 
can be any valid appointment of umpire by arbitrators without obtaining con- 
sent of the appointee to be an umpire. Second, on the construction of the 
arbitration agreement in the present case was the operation of para. 4 of 
Schedule I of the Arbitration Act excluded with the result that the umpire 
could enter upon the reference only in the event of a difference arising between 
the arbitrators. 

On April 26, 1967 there was an arbitration agreement between the partner- 
ship firm of Indian Engineering Company-and Keshavsinh Dwarkadas Kapa- 
dia. Kapadia had appointed M/s. Chetan Trading Company as the sole selling 
agent of Kapadia’s several products including aluminium and copper wire 
by an agreement dated September 16, 1965. Chetan Trading Company in 
their turn appointed Indian Engineering Company as their sole selling agent 
in respect of aluminium and copper wires. Chetan Trading Company termi- 
nated their agreement with Indian Engineering Company. Kapadia also ter- 
minated the sole selling agency with Chetan Trading Company. Indian Engi- 
neering Company contended that on the termination of the sole selling agency 
between themselves and Chetan Trading Company Indian Engineering Com- 
pany became the sole selling agent of Kapadia in terms of the agreement dated 
September 16, 1965. Indian Engineering Company claimed damages against 
Kapadia for breach of the agreement. Kapadia claimed damages and moneys 
from Indian Engineering Company. Disputes arose between the parties. 
These disputes were referred to arbitration in accordance with the agreement 
dated April 26, 1967. 

There was a similar arbitration agreement between Chetan Trading Com- 
pany and Indian Engineering Company on June 5, 1967 in respect of their 
disputes and claims against each other. The arbitration agreement and the 
arbitrators were identical in both the cases. 

Clauses 1, 2, 5 and 6 of the arbitration agreement which are relevant for the 
purpose of the present appeals are as follows: 

Clause (1): All the disputes and differences arising out of or in relation to the 
said Sole Selling Agency Agreement be and they are hereby referred to the arbitration 
of the said Shri H.G. Advani and Shri J.M. Gandhi. 

Clause (2): That the arbitration shall be governed by the provisions of the Arbi- 
tration Act, 1940, 

Clause (5): The arbitrators shall make and publish their award within four months 
from the date of their entering upon the reference and they are hereby authorised to 
extend the said time from time to time as may be required with the previous written 
consent of both the parties hereto. 

Clause (6): The said arbitrators shall before proceeding with the arbitration ap- 
point an umpire and in the event of any difference arising between them, they shall 
refer the matter to the umpire for his decision and award. 

The arbitrators Messrs Advani and Gandhi held their first meeting on Sep- 
tember 12, 1967. At the said meeting before entering upon the reference the 
arbitrators appointed an umpire in the following terms: 

“Mr. Porus Mehta failing him Mr. Murzban Mistry appointed umpire.” 

On January 11, 1968 the time laid down by clause (5) of the agreement for 
making the award expired. On January 14, 1968 the respondents wrote to 
the appellants to obtain the necessary extension of time for making the award. 
The appellants did not comply with the request and on March 6, 1968 wrote 
to the arbitrators that Mr. Advani one of the arbitrators would be biased in 
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favour of the respondents. Thereafter, the respondents through their soli- 
citors called upon the arbitrators to refer the matter to the umpire and also by 
a separate letter called upon the umpire Mr. Porus A. Mehta to enter on the 
reference as umpire appointed by the arbitrators. Mr. Mehta fixed a meeting 
on May 27, 1968. The appellants raised certain objections. The meeting 
Was adjourned. Another meeting was fixed on June 17, 1968. At the meet- 
ing held on June 17, 1968 Mr. Mehta gave certain directions in regard 
to the proceedings and instructions thereof and fixed July 12, 1968 for hear- 
ing. The appellants by letter dated July 12, 1968 addressed to Mr. Mehta con- 
tended that the consent of the umpire was not obtained before his appointment 
and therefore there was no valid appointment of the umpire. Mr. Mehta fixed 
the meeting on July 13, 1968 and decided to proceed with the arbitration and 
adjourned the meeting to July 20, 1968. The appellants obtained an adjourn- 
ment on the ground that the appellants wanted to file a petition challenging 
the appointment of Mr. Mehta as an umpire. Mr. Mehta adjourned the matter 
til July 30, 1968. 

In this context of events the appellants filed applications under s. 33 of the 
Arbitration Act which resulted in the order appealed against. 

Three contentions which had been advanced in the High Court were repeat- 
ed here. First, that the arbitrators before proceeding with the reference did 
not obtain consent of the umpire to his appointment as umpire, and, therefore, 
there was no appointment of umpire. Secondly, under clause(6) of the arbi- 
tration agreement operation of para. 4 of Schedule I of the Arbitration Act 
was excluded and the umpire could enter upon the reference only in the event 
of a difference arising between the arbitrators on their disagreement. No dif- 
ference arose between the arbitrators in the present ease but only time for 
making the award expired. Therefore, the umpire had no right to enter upon 
the reference. Thirdly, under clause (6) of the arbitration agreement, the 
umpire had no right to enter upon the reference unless the arbitrators referred 
the matter to the umpire. The High Court relied on the decision of the Judi- 
cial Committee in Sadik Husain v. Kaniz Zohra Begam: and held that the umpire 
signified the consent by taking up the office and the umpire rightly entered 
on the reference. The High Court held that the contingency provided for 
in para. 4 of Schedule I to the Arbitration Act was not excluded. The High 
Court however said that if the High Court was wrong in the view that para. 4 
of Schedule I to the Arbitration Act was not excluded, expiry of time to make 
an award could not be regarded as a disagreement between the arbitrators. 
The third contention of the appellants was also rejected by the High Court 
on the ground that clause (6) of the arbitration agreement in the present case 
did not apply when the arbitrators did not make an award within time. 

Counsel for the appellants contended that the words ‘if any appointed arbi- 
trator or umpire neglects or refuses to act’ occurring in s. 8(/) of the Arbi- 
tration Act, 1940 mean that one can refuse to act only after one.has accepted 
the appointment. This contention was supported by relying on the follow- 
ing observation in Russell on Arbitration, 18th edn. (p. 212): 

“Acceptance of office. 

Acceptance of the office by the arbitrator appears to be necessary to perfect his 
appointment. It has been so decided in the case of an umpire, and it would seem 
to be only reasonable that an appointment should not be considered effective until the 
person appointed has agreed either expressly or tacitly to exercise the functions of the 
office”. 


Two decisions are cited in Russell in support of the view expressed by the 
author. These decisions are: Ringland v. Lowndes? and Tradax S.A. v. Volks- 


1 (1911) L.R. 88 LA. 181, 8.0.18 Bom. 2 (1868) 15 C.B. (N.S) 178, s.c. 148 
L.R. 826, ; E.R. 7. 
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wagenwerk A. G3 The decision in Tradax S. A. case (supra) has been afirm- 
ed by the Court of Appeal as will appear in Tradax Export S. A. v. Volks- 
wagenwerk A.G#4 


It is important to notice the distinction between appointment and accept- 
ance of office. The present appeals concern the appointment of an umpire. 
The questions of effectiveness or perfection of appointment are by the nature 
of things subsequent to appointment unless the agreement or the statute pro- 
vides otherwise. Arbitrators and umpire too are often appointed by the par- 
ties. Sometimes an umpire is appointed by arbitrators. The constitution of 
the arbitral body and the manner in which the appointments are made are 
primarily dealt with in the arbitration agreement or else the Arbitration 
Act will apply. In some cases, the appointment of arbitrator may require 
special consideration. If, for instance, two arbitrators are required to be ap- 
pointed one by each party an appointment of arbitrator by a party is not 
complete without communication thereof to the other party. The reason, in 
the words of Lord Denman, is this: ‘Neither party can be said to have chosen 
an arbitrator until he lets the other party know the object of his choice.’ [See 
Thomas v. Fredricks.5] Where each party was to appoint a valuer by May 31, 
1847 and one of the parties nominated a referee late on May 31 and sent by 
that night’s post a notice thereof to the defendant who received it on June 
1, it was held that the plaintiff had not nominated a referee by May 31. [See 
Tew v. Harris.5] 


The necessity for communication of appointment of arbitrator to the parties 
as also to the appointee depends often on the language of the arbitration clause. 
In the Tradaz 8. A. case (supra) the arbitration clause was as follows: 

“|,.Any claim must be made in writing and claimant’s arbitrator appointed within 
three months of final discharge and where this provision is not complied with the claim 
shall be deemed to be waived and absolutely barred”. 


This is described as the usual Centrocon arbitration clause in charter party 
agreement. It is noticeable that in the Centrocon arbitration clause the claim- 
ant is required to appoint an arbitrator within three months of final dis- 
charge of cargo or else the claim is barred. An effective appointment of an 
arbitrator in such a clause is necessary to constitute arbitral authority within 
the stipulated time to prevent the claim from being barred. Therefore, in 
such a clause not only communication to the appointee but also the acceptance 
of office by the appointee is essential for effective appointment of arbitrator 
within the meaning of the clause. A mere nomination or appointment un- 
known to the appointee was held not to be an appointment far less an effective 
appointment of arbitrator within the meaning of that clause. The appoint- 
ment will be effective only when the appointed arbitrator accepts office and is 
armed with the duty and authority of an arbitrator. Even in such a clause 
the stage of effective appointment will be when he has indicated his willing- 
ness to act in that matter. 


In the Tradaz S.A. case (supra) the charterers gave notice of appointment 
to the arbitrator. Three months expired. The other side contended that there 
was no appointment of arbitrator within the stipulated time. The arbitrator 
was not set in motion. Neither was the arbitrator clothed with the mandate 
of arbitration nor was the machinery of arbitration invoked by the charterers. 
The appointment of an arbitrator there had to be perfected and implemented 
‘by calling upon the appointee to act. In the Tradas S. A. case (supra) the 
Court of Appeal observed that if an application under s. 27 of the English 
Arbitration Act, 1950 had been made, the Court would have granted relief as 


3 [1969] 2.9.B. 599. 5 (1847) A. & E. 775. 
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explained in Liberian Shipping Corpn. “Pegasus” v. A. King & Sons Ltd.’ 
Section 27 of the English Arbitration Act is a special provision conferring 
power upon the Court to extend the time for commencement of arbitration 
proceedings where, in the circumstances of the case, undue hardship would 
otherwise be caused. This aspect indicates that in the Centrocon clause com- 
mencement of proceedings by effective appointment is vital and that is why 
relief against rigour of time clause is granted under s. 27 of the English Arbi- 
tration Act, 1950. 

In the present appeals, the reference was to arbitrators and they were re- 
quired to appoint an umpire. The appointment of an umpire by two arbitra- 
tors means that the arbitrators are to concur in appointing an umpire. There 
is no particular method of appointment of an umpire prescribed by the Act. 
The usual method of appointment of an umpire by the arbitrators is in writing. 
Arbitrators who are required to appoint an umpire are under no obligation 
to obtain the approval of the choice of the personnel by the parties who ap- 
pointed the arbitrators. If any party is dissatisfied with the choice that will 
not affect the validity of the appointment (See Oliver v. Collings.’] 

The appointment by arbitrators of an umpire should be the act of the will 
and judgment of the two. Such an appointment is to be one of choice and not 
of chance. [See In the Matter of Cassell?] If an umpire declines the office 
the appointment is ineffectual. The arbitrators in such a case can make an- 
other appointment of an umpire if the arbitration agreement empowers them 
to do so or the Court can appoint an umpire in lieu of an appointed umpire 
who refuses to act. Declining the office will be refusal to act. 

It is, therefore, apparent that appointment of umpire is something different 
from the acceptance of office by the umpire. The arbitrator or umpire assumes 
his office when he accepts the appointment. There is no authority for the 
proposition that consent of the appointee is required before an umpire is ap- 
poined by the arbitrators. The observations in Russell on Arbitration, 18th 
edn. at page 212 do not support that submission. The decision in Ringland 
v. Lowndes (supra) which is referred to in Russell had very special features. 
Under the Public Health Act, 1848 a disputed claim to compensation was to 
-be settled by arbitration. Arbitrators were required to make an award within 
21 days after the appointment or within extended time, if any. If arbitrators 
neglected or refused to appoint an umpire for seven days after being requested 
so to do by any party the Court of quarter sessions would on the application of 
such party appoint an umpire. In that case arbitrators were appointed in 
January, 1861. The arbitrators refused to appoint an umpire. The plaintiff 
applied at the Easter sessions to appoint an umpire but failed in consequence 
‘of want of a notice of his intention to make such application. The plaintiff 
‘thereafter gave the required notice and the second application was made at 
the mid summer sessions. One Johnson was named as umpire. But as his 
consent had not been obtained no formal appointment was made. A third 
application was made at the Michaelmas sessions and Johnson was on October 14 
appointed umpire and accepted the appointment. The question for considera- 
tion was whether the appointment of the umpire was at the mid summer sessions 
.or at the Michaelmas sessions. Under the statute the award was to be made 
within three months from the umpire’s appointment. The umpire made an 
award on, December 30, 1861. If the appointment was in the mid. summer 
‘sessions the award would be bad. 

It will appear from the report [15 C.B. (N.8.) 173, at pp. 178, 179 and 
196,, 143 E.R. 749, at pp. 752 and 759] that it was the duty and practice 
of the clerk of the peace to make an entry of the acts and proceedings of the 
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Court from which the orders of the Court were subsequently formally drawn 
up and no order would in the course of practice be formally drawn up unless 
the assent of the umpire to act had been previously obtained. Counsel for 
the board in Ringland’s case did not strongly press the objection that an order 
was made at the mid summer sessions, because there was no formal order of 
the Court in mid summer sessions. The decision in Ringland v. Lowndes 
(supra) went up on appeal as will appear from Ringland v. Lowndes.© The 
appeal, however, was on actual decision in Ringland’s case (supra) as to whe- 
ther a party who attended before an arbitrator under protest, cross-examined 
adversary’s witnesses and called witnesses did not preclude himself from after- 
wards objecting that the arbitrator was proceeding without authority. It will 
appear at p. 516 of Common Bench, New Series and p. 208 of English Reports 
that it was conceded that the appointment of Johnson as an umpire took place 
at the October sessions. The special provisions of the statute, the mode of 
making an application to the Court of quarter sessions, the practice of the 
Court in regard to drawing up of orders for appointment of umpire and the 
specified requirement of consent of the appointee to an order for appointment 
of umpire are all special and peculiar features in Ringland v. Lowndes (supra) 
to support the view that acceptance of umpirage is necessary for the appoint- 
‘ment of the umpire. 

The decision of the Judicial Committee in Sadik Husain v. Kaniz Zohra 
Begam (supra) was on the meaning of the words ‘refuses to act’ occurring 
in s. 510 of the Code of Civil Procedure, 1882. That section conferred power 
on the Court to appoint a new arbitrator or umpire ‘‘if the arbitrator or.. 
the umpire...refuses...to act.’ The Judicial Committee did not accept the 
construction put upon the words ‘refuses to act’ by the High Courts in India 
that the power of the Court under s. 510 to appoint a new arbitrator in place 
of another arises only when that other had first consented to act and thereafter 
refused or became incapable. The Judicial Committee said: 

“It appears to their Lordships that when an arbitrator is nominated by parties, his 
refusal to act is signified as clearly by his refusal to accept nomination as by any 
other course he could pursue. His refusal to act necessarily follows, for he has not 
performed the first action of all, namely, to take up the office by signifying his assent 
to his appointment. Their Lordships do not enter at length into the matter as it 
appears that any other construction would open the way to an easy defeat of the pro- 
visions of the statute”. 


Under s. 8 of the Arbitration Act, 1940 if any umpire refuses to act and 
the arbitration agreement does not show that it was intended that the vacancy 
should not be supplied, and the parties or the arbitrators, as the case may be, 
do not supply the vacancy any party may take recourse to the provisions of 
the statute for appointment of umpire. The construction which the Judicial 
Committee put upon the words ‘refuses to act’ in Sadik Hussain’s case (supra) 
applies to the provisions contained in the Arbitration Act, 1940. Where the 
arbitrators appoint an umpire upon the condition of the umpire’s acceptance 
of office, the arbitrators will have power to reappoint an umpire if the post is 
refused. Where, again, the arbitrators appoint an umpire without any such 
condition of acceptance of office and the appointee declines the office, the arbit- 
rators in accordance with their powers under the arbitration agreement can 
appoint an umpire again. The Court has also power to appoint in lieu of an 
appointed umpire who refuses to act, as stated in s. 8 of the Arbitration Act, 
1940. In all these cases the appointment of an umpire becomes effective by 
acceptance of the office. Thereupon the power of appointment is exhausted. 
If the appointed person after acceptance of office refuses to act or will not 
act the parties have to take recourse to the Court. 


10 (1864) 17 C.B. (N.S.) 514 s.c. 144 E.R. 207. 
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When the umpire assumes his office he accepts the appointment. The accept- 
ance may be express or implied. The acceptance need not be in writing. It 
may be evidenced by conduct. It may be also by proceeding with the arbitra- 
tion. In Sadik Husatn’s case:(supra) both the parties by agreement appoint- 
ed arbitrators to settle their respective rights. One of the arbitrators refused 
to act. The respondents in that case declined to nominate another arbitrator 
in their behalf. The Judicial Committee said that this disinclination was within 
their rights, the reason being that the arbitrator refused to accept office or to 
act after he had been appointed. The arbitrators in the present case completed 
their appointment of umpire before entering on the reference. Thereafter, 
it remained for the umpire to act or to refuse to act. ° 

The question of acceptance of appointment of umpire arises with reference 
to the stage when he is called upon to act. The Arbitration Act, 1940 does not 
say that appointment of umpire by arbitrators is to be made only after ob- 
taining consent of the appointee. The arbitrators here appointed an umpire 
before entering on the reference. The appointment was not conditional upon 
the acceptance of appointment by the umpire. The scheme of arbitration pro- 
ceedings indicates that the appointment of umpire and the acceptance of office 
are two separate matters arising at different stages in the proceedings. When 
the umpire is called upon to proceed in terms of the appointment he will either 
assent expressly or by conduct to act or he will decline to act. 

The High Court was correct in holding that there was a valid appointment 
of the umpire and the umpire rightly entered upon the reference. The umpire’s 
authority commenced when he entered upon the reference on being asked to 
proceed with the reference. 

The other contention of behalf of the appellants that para. 4 of the First 
Schedule to the Arbitration Act, 1940 was excluded by clause (6) of the 
arbitration agreement in the present case is unsound. Section 3 of the Arbi- 
tration Act provides that an arbitration agreement, unless a different inten- 
tion is expressed therein, shall be deemed to include the provisions set out in 
the First Schedule in so far as they are applicable to the reference. Para- 
graph 4 of the First Schedule provides that if the arbitrators have allowed 
their time to expire without making an award or have delivered to any party 
to the arbitration agreement or to the umpire a notice in writing stating that 
they cannot agree, the umpire shall forthwith enter on the reference in lieu 
of the arbitrators. Clause (6) of the arbitration agreement does not state 
that only in the event of a difference arising between the arbitrators there 
shall be a reference to the umpire. There is no intention in the agreement to 
exclude the operation of para. 4 of the First Schedule to the Arbitration Act. 
In the present case the agreement provided for appointment of umpire. The 
agreement also provided for making of the award by the arbitrators. It is, 
therefore, apparent that the intention of the parties was that when the arbi- 
trators would allow their time to expire without making the award the umpire 
would enter on the reference in lieu of the arbitrators. 

The High Court expressed the view that if the arbitrators allowed the time 
to expire that by itself would not amount to disagreement between the arbi- 
trators. As to what constitutes disagreement cannot be laid down in abstract 
or inflexible propositions. It will depend upon the facts of the case as to 
whether there was a disagreement. The High Court did not agree with the 
view expressed in Russell on Arbitration, 18th edn. at pages 205 and 208, 
that failure to make an award in time where the agreement prescribed time 
in which the arbitrators’ award is to be made would amount to disagreement. 
In Iossifoglu v. Coumantaros'! the arbitration clause provided ‘‘in case the 
arbitrators so appointed disagree they shall appoint an umpire.’’ One of 


11 [1941] 1 K.B. 896. 


1971.) KESHAVSINH V. INDIAN ENGINEERING.CO. (s.c.}—Ray J. Aly. 


the arbitrators repeatedly endeavoured to arrange a meeting with the other, 
but failed to arrange such a meeting. The arbitrator then unsuccessfully 
attempted to obtain consent of the latter to the appointment of umpire. 
Thereafter, application was made to the Court for the appointment of umpire. 
Disagreement between the arbitrators may take various shapes and forms. 
In the present case the arbitrators by reason of attitude of a party in corres- 
pondence addressed tothe arbitrators could not: agree to proceed with the 
matter. Where one of the arbitrators decline to act and the other is left 
alone it will in a case of this type amount to disagreement between the two 
arbitrators. In the present. case, there was disagreement between the arbi-. 
trators. Time to make the award also expired. Therefore, from both points 
of view the umpire had authority to enter upon the reference. 

For these reasons, we are of opinion that the High Court was correct in 
making the order. The appeals are dismissed. The order of the High Court 
is upheld. In view of the fact that the time granted by the High Court till 
December 31, 1968 for making the award cannot apply, the umpire Porus 
A. Mehta is granted time for three months to make the award. Three 
months will run from the date of service of this order by any party to these 
appeals. The appellants will pay one set of hearing fee to the respondents. 


Appeal dismissed. 





CRIMINAL APPLICATION. 


Before Mr. Justice Vaidya and Mr. Justice Rege. 


ESSO STANDARD INC. v. UDHARAM BHAGWANDAS JAPANWALLA.* 
Company—Criminal liability—When company can be held lable for, offence committed 
by its officer. 

A company can be held liable for an offence involving proof of mens rea when 
such an offence is committed by its officer provided it is proved as a matter of 
fact that in committing the offence the officer was acting within the limits of his 
authority on behalf of the company. 

The law attributes to the company intention of the officers of the company under 
certain circumstances, The company’s intention can be ascertained only when the 
company in a general body or at the meeting of Board of Directors or in accord- 
ance with the Memorandum of Association or Articles of Association has expressed 
that intention in the form in which it should be expressed. 

Tesco Supermarkets Ltd. v. Nattrass,! applied. 

Moore v. I. Bresler, Ltd,2 Lennards’ Carrying Company, Limited v, Asiatic Petro- 

leum Company, Limited} and State v. Syndicate Transport Co.4 referred to, 


Tue facts are stated in the judgment. 
R. Jethmalant, with 8.B. Keswans, for the appellant (original accused No. 1). 
M. V. Paranjpe, with M. K. Nesari, for respondent No. 1 (original com- 

plainant). 

aie Kadam, Assistant Government Pleader, for the State (respondent 
o. 2). 


Vapya J. This is an application under s. 561-A of the Criminal Procedure 
Code. The applicant is a public limited company by name Esso Standard 
Inc., registered in the State of Delaware, U.S.A., and having its Branch Office 

“Decided, January 18/19, 1973. Criminal 
Application No. O58 of 1972, j 3 frora] AC. 705" ae 
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at 17, Jamshedji Tata Road, Bombay-20. On February 23, 1972, respondent 
No. 1 Udharam Bhagwandas Japanwalla, as a Constituted Attorney of Venus 
Polish, filed a complaint in the Court of the Presidency Magistrate, 28th Court, 
Esplanade, Bombay, alleging that 1. the applicant—Esso Standard Company 
which was described in the complaint as accused No. 1, 2. one Z. A. Mer- 
chant, an officer of the Company who was described as accused No. 2, 3. one 
R. K. Gupta, a Sales Officer of the Company, described as accused No. 3, 4. 
one R. D. Vyas, Sales Manager of the Company, described as accused No. 4 
and 5. one C. B. Thomas, General Manager of the Company, described as ac- 
cused No. 5 committed offences under ss. 420, 417 read with ss. 34, 109 and 
114 of the Indian Penal Code. The learned Magistrate issued summonses on 
a perusal of the complaint and hearing the complainant. The complaint is num- 
bered as Case No. 18/S of 1972. It is common ground that accused Nos. 1 to 
3 were served with summonses but accused Nos. 4 and 5 who are residing 
in the United States are not yet served. On July 3, 1972, respondent No. 1 
moved the Magistrate for extradition proceedings being taken against accused 
Nos. 4 and 5. 

The above application is filed by Esso Company contending that the con- 
tinuation of the proceedings before the Magistrate is a gross abuse of the Court’s 
process and praying that in exercise of the powers of this Court under s. 561-A 
of the Criminal Procedure Code the proceedings in Case No. 18/S of 1972 
pending in the Court of the Presidency Magistrate, 28th Court, Esplanade, 
Bombay, should be quashed and the complaint dismissed, or, in the alterna- 
tive, the process issued by the learned Magistrate be set aside and the com- 
plaint required to be disposed of after holding an inquiry under s. 202 of 
the Criminal Procedure Code. The application of the Company is opposed 
by respondent No. 1. Mr. M.B. Kadam, learned Assistant Government Plea- 
der appearing for the State of Maharashtra, supports the application. 

Mr. Jethmalani, the learned counsel appearing for the applicant-Company, 
submitted that having regard to the categories of cases settled, though not 
exhaustive of all other cases as mentioned in R.P. Kapur v. State of Punjab, 
the complaint filed by respondent No. 1 squarely falls within the second cate- 
gory, i.e. the category of cases where the allegations in the first information 
report or the complaint even if they are taken on their face value and accepted 
in their entirety do not constitute an offence alleged and apart from that, the 
ends of justice require that the proceedings pending before the Presidency 
Magistrate should be quashed against the applicant-Company and its Officers 
who are mentioned as accused Nos. 2 to 5. He submitted that on the face 
of it the complaint disclosed no criminal offence under any section of the Indian 
Penal Code under which process has been issued by the learned Magistrate 
viz., 68. 420, 417 read with ss. 34, 109 and 114 of the Indian Penal Code be- 
cause the allegations made in the complaint were wholly false and even assum- 
ing them to be true they did not establish the ingredients of the said offence. 
He argued that the dispute between the parties was at the worst a civil dis- 
pute and even according to the complaint the claim of the complainant was 
time-barred. He pointed out that in the year 1963 with respect to the same 
dispute respondent No. 1 made a claim of Rs. 85,000; in May 1969 he made 
a claim of Rs. 7,56,840 and in February 1971 he inflated it to Rs. 22,56,840 
with the ulterior motive of blackmailing the officers of the applicant-Company 
and to force a settlement of a frivolous and time-barred claim. He argued 
further that although the complaint repeatedly refers to assurance and re- 
presentations which were false, it is not stated as to which of the representa- 
tions was false and in view of this it was clear that the complainant was abus. 
ing the process of the Court by asking the Court to issue process particularly 
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when the complaint filed earlier on the same facts in the same Court before 
another Presidency Magistrate was withdrawn after issuing process on De- 
cember 8, 1971 and was therefore dismissed by the learned Magistrate. He 
submitted that even on the allegations of the complainant it was obvious that 
the alleged offences took place in the year 1963 and it was discovered by the 
complainant on February 8, 1968 and the learned Presidency Magistrate had 
not exercised his discretion properly in issuing process without even making 
an inquiry under s. 202 on a stale complaint filed in 1972. Mr. Jethmalani 
argued that although there is reference in the complaint to both s. 417 and 
s. 420, s. 420 is the more serious section which will be attracted if the com- 
plaint wants to suggest cheating as the offence by the allegations made in the 
case; and the complaint would be barred against the applicant-Company in 
view of the decision of this Court in State v. Syndicate Transport Co? Fur- 
ther relying on the principles enunciated regarding the liability by a Corpo- 
ration or Company in Tesco Supermarkets Lid. v. Nattrass, he submitted that 
the complaint was liable to be dismissed against the applicant-Company on the 
ground that there were no allegations in the complaint that accused Nos. 2 
to 5 were acting under the authority of the Company and further that no act 
was attributed to them which could be said to be the act of the Company. 
He further submitted that having regard to the allegations made in the com- 
plaint that the offences were committed by all the accused with a common in- 
tention the complaint was liable to be dismissed against all the accused as the 
Company could not be indicted on a charge under s. 420 or s. 417 of the 
Indian Penal Code in the facts and circumstances of the case. Mr. Jethmalani 
further submitted that although the application is filed only by Esso Stan- 
dard Incorporated Co., the ends of justice require that the proceedings should be 
quashed against all the accused and this Court has power to quash the proceed- 
ings even against persons who had not moved this Court under s. 439 of the 
Criminal Procedure Code as held in Parbati Devi v. State.4 

These arguments of Mr. Jethmalani were sought to be repelled by Mr. Pa- 
ranjpe, learned counsel for the complainant, reading the entire complaint 
and by contending that the allegations made in the complaint prima facte ful- 
filled all the ingredients of s. 417 of the Indian Penal Code against all the 
accused including the Company. He submitted that although the Company 
cannot be indicted under s. 420 of the Penal Code as held in State v. Syndi- 
cate Transport Co., the applicant-Company and its Officers were liable for 
criminal action in the facts and circumstances having regard to the nature 
of the offences disclosed in the allegations in the complaint, the relative posi- 
tion of the Officers vis-a-vis the Company and all other relevant facts and 
circumstances which clearly showed that the Company had meant or intended 
to cheat the complainant through its agents accused Nos. 2 to 5. 

In view of these contentions it is necessary for us to consider the allegations 
made by the complainant in the complaint. The complainant claims to be a 
merchant and manufacturer of car polishes and car cleaners, On’ February 
16, 1961 one A. G. Neff acting for and on behalf of Standard Vacuum Oil 
Company entered into an agreement with the complainant. Under that agree- 
ment two products of Standard Vacuum Oil Company viz., (1) Stanclean (car 
body cleaner) and (2) Stanwax (ear body polish) were to be manufactured 
by the complainant on a royalty basis of Rs. 8 per dozen. The said Neff had 
assured the complainant that this agreement though mentioned to be for one 
year, should be taken for ever, and even if he was not in office representing 
Standard Vacuum Oil Co., the complainant should contact and convey his 
assurances to his successors in office who were bound to honour the assurances 


2 ie 66 Bom. L.R. 197. 4 [1952] A.LR. Cal. 885. 
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given by him. As desired by the Company, a separate concern viz., James 
Laboratory, Post Bag No. 10115, Bombay-1, was started by the complainant. 

Standard Vacuum Oil Co. was converted into Esso Standard Eastern In- 
corporated Co. in or about March 1962. In accordance with cl. 13 of the 
agreement with Standard Vacuum Oil Co., the Company was bound to reim- 
burse the complainant’s Company with the actual cost of all empty and all 
filled containers surrendered by the complainant’s Company on the expiry of 
the agreement because of the change in the name of the Company. The 
complainant therefore lodged a claim of Rs. 50,000 against the applicant- 
Company for 20,000 tins most of which were filled and became unsaleable 
because of the change of name of the applicant-Company. Accused No. 2, Z. A. 
Merchant tried through the branches of the applicant-Company to sell those 
20,000 tins but he failed in his attempt. There was no sale of these tins up to 
June 1962. The complainant therefore insisted that Rs. 50,000 be paid to 
him as the cost of 20,000 unsold tins. But accused No. 2 made a representa- 
tion:to the complainant that the applicant-Company would make a new agree- 
ment with him for Esso Polishes for a period of 50 years if he took upon 
himself the entire loss of Rs. 50,000 which was the cost of the filled and empty 
20,000 tins. The complainant agreed to this arrangement. 

Relying on the representation made by accused No. 2 on June 26, 1962 the 
complainant wrote a letter to the Company placing on record the representa- 
tion made by accused No. 2 and agreeing to remit his claim of Rs. 50,000 in 
consideration of the applicant-Company entering into a new agreement with 
the complainant for 50 years. Further, as a result of this arrangement the 
complainant was induced to pay the royalty amounting to Rs. 2,452.50 which 
was payable by the complainant to Standard Vacuum Oil Co. 

However, accused No. 2 delayed completing the agreement. The complain- 
ant wrote a letter on August 30, 1962 requesting him to expedite the matter 
and arrange for executing the agreement for 50 years. The complainant in- 
formed the applicant-Company that as per their wishes he had already placed 
orders for containers subject to the final approval of the colour of the tin 
by the applicant-Company. At that time accused No. 4, R.D. Vyas was the 
Sales Manager. He transferred the file of, correspondence with the complain- 
ant to accused No. 3, R.K. Gupta. Accused No. 3 asked the complainant to 
change the names of the products three times i.e. from (1) Auto Wax, Auto- 
Gloss and Auto-Cleaner to (2) Kar-Wax, Kar-Gloss and Kar-Cleaner and ulti- 
mately to (8) Car-Wax, Car-Gloss and Car-Cleaner. All these preliminaries 
were finished; and the complainant placed on record by a letter dated October 
15, 1962, the changes suggested by accused No. 3. According to the instructions 
of accused No. 8, the complainant further got the tins printed so that in four 
weeks Esso Polishes should be out in the market. At that time the complain- 
ant told accused No. 3 that a written agreement for 50 years should be execut- 
ted first and he could proceed with the printing of new Esso tins after this 
as it would entail an amount of about Rs. 40,000 which the complainant was not 
prepared to invest until he was assured of the continuance of the agreement 
for 50 years. Accused No. 8 told him that he had no reason to worry and 
that the agreement for 50 years would definitely be executed. He asked the 
complainant to give him the old original agreement with Standard 
Vacuum Oil Co., which would enable him to have a fresh agreement prepared. 
The complainant told accused No. 8 that he was not sure where the original 
was but he would send a copy which was lying in his office file. Accused 

. No. 3 said that that would do but asked the complainant to proceed with the 
printing of the tins at once. Relying on this assurance the complainant in- 
vested Rs. 35,000 by getting 75,000 tins prepared with new design and name. 

In spite of this, accused No. 3 did not prepare the agreement for 50 years. 
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On the contrary, he insisted on the complainant signing a one-year agreement 
and asked the complainant to cancel the proposed para. 13 of the agreement 
which entitled the complainant to be reimbursed in respect of the actual 
cost of all empty and all filled containers surrendered by the complainant’s 
company. Surprised at this the complainant thought that it would be better 
to collect Rs. 50,000 plus Rs. 35,000 invested in Esso Printed tins. Hence on 
January 3, 1963, he wrote a registered letter with acknowledgment due to 
accused No. 4, R.D. Vyas, General Sales Manager, putting on record the fact 
that he had agreed to bear the loss of Rs. 50,000 consequent upon the change 
in the name of the Company on the representations made by accused No. 2 
Merchant that the applicant-Company would enter into an agreement with 
the complainant’s Company for 50 years. The complainant wrote to accused 
No. 4, Vyas that unless the promise of 50 years agreement and the retention 
of para. 18 of the old agreement were agreed to, he would insist on claiming 
Rs. 50,000 which was his loss when the Company changed its name and Rs. 35,000 
being the investment made by the complainant in the new Esso tins as a re- 
sult of the assurances given to him by the Officers of the Company i.e. accused 
No. 2 and accused No. 3. 


On receipt of this letter accused No. 4 sent for the complainant and inform- 
ed him personally that he would accede to his demands and directed Patel 
who was also an Officer in the Company to prepare the agreement for 50 years 
with clause 13 in it. Mr. Patel prepared the agreement and sent it to the 
complainant for approval. After approval, the complainant returned the 
draft with two stamped papers on February 5, 1963. Thereafter the complain- 
ant went to have a meeting with accused No. 4 Vyas and Patel. At that meet- 
ing accused No. 4, Vyas told the complainant that in view of the fact that they 
were entering into an agreement with the complainant for 50 years, the com- 
plainant should withdraw the registered letter dated January 3, 1963 demand- 
ing Rs. 85,000. Believing accused No. 4 the complainant gave a letter with- 
drawing his demand of Rs. 85,000 contained in his letter dated January 3, 1963. 


February 8, 1963 was fixed as the date for signing of the agreement. The 
complainant wrote on February 7, 1963 that he would be coming to the Com- 
pany’s Office for the purpose along with his brother who was the proprietor of 
Venus Polishes. On February 8, 1963, the meeting took place. The complainant 
accompanied by his brother went to sign the agreement. He was shocked to 
find that the agreement which was handed over to him for his signature by 
accused No. 3 was not for 50 years but only for one year. The complainant 
got upset. He searched for Patel. He could not find Patel or accused No. 4. 
He insisted on a mention of 50 years in the agreement and refused to sign 
the agreement and demanded Rs. 85,000. Both accused No. 3 and accused 
No. 2 told him that the Legal Department of the applicant-Company had said 
that they could not take the agreement for 50 years and instead they had sug- 
gested the mention of the words “the agreement is renewable every year’’. 
Accused Nos. 2 and 3 told the complainant that these words were in substance 
intended to give effect to the agreement for 50 years as the agreement was 
renewable automatically every year and the complainant was in possession of 
the letter dated June 27, 1962 incorporating the arrangement for 50 years. 
They also said that only if there was any breach of the agreement that the 
Company could exercise option of termination by referring to para. 14 of the 
said agreement. In view of these assurances and representations made by 
accused Nos, 2 and 8 and similar representations made by them and accused 
No. 4 earlier and without suspecting that they were making false representa- 
tions and giving the complainant false assurances, the complainant signed the 
agreement. 

After the execution of the agreement the complainant started manufacturing 
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and marketing the products which were the subject-matter of the agreement. 
Differences arose between the Officers of the Company and the complainant. 
The complainant approached with his difficulties accused No. 4 whose attitude 
towards the complainant was uncooperative. The complainant, therefore, 
complained to the General Manager Thomas accused No. 5 by his letter of 
August 3, 1964 who wrote back suggesting that the complainant should con- 
tact accused No. 4. On September 21, 1964, the complainant contacted ac- 
cused No. 4. What followed is described as follows by the complainant: 

“He heard me well and promised to solve all my difficulties and asked accused 
No. 3, Gupta to look into the matter. I again requested for 50 years agreement, and 
in reply he said ‘Mr, Japanwalla I am not at all interested in any other polish maker, 
nobody is interested, when we know you have suffered the loss. I tell you that we 
have all discussed and decided that the present agreement stands good for fifty years 
and every ten years we shall renew with a letter, provided you forget about your claim 
of fifty thousand Rupees, and maintain the same top quality of all Esso Polishes 
always; and to keep you secured, you pay us our Royalty every ten years, as we have 
full trust in you and therefore, we have given you Esso Polishes for making for fifty 
years. You too should have the same trust in us and stop writing registered letters. 
I have made all facts very clear to you’, I thanked him and came away and sent a 
letter addressed to him incorporating what had transpired at the meeting including what 
he had told me.” 

A copy of the letter was also sent by the complainant to the General Mau- 
ager accused No. 5. The complainant thereafter continued manufacturing 
and, marketing Esso Polishes in pursuance of the assured 50 years agreement 
till April 3, 1968. On April 24, 1967 accused No. 3 Gupta on behalf of the 
applicant-Company placed an order of 1,500 Gross Esso Polishes to sell to about 
2,500 dealers in the course of ‘‘Esso Polish Campaign’’ which he had said they 
would start after the monsoon in October 1967 and the complainant agreed to 
allow a special discount of 25 per cent. as against the usual discount of 20 per 
cent. to buyers of one gross and above with free enamel plate. The complainant 
also agreed to give 200 dozen Polishes free to the dealers suggested by the 
Company for free polishing of customers’ cars on Esso pumps. The complain- 
ant made preparation for the entire goods but the campaign did not start. On 
January 4, 1968 the complainant wrote a letter informing them how a large 
amoùnt had been blocked in the goods and requested the Company to start the 
campaign. In December 1967 when the complainant had ‘gone to the appli- 
cant-Company’ and met accused No. 3, he wanted the original agreement 
made with the complanant dated February 7, 1963 for sanction of the cam- 
paign. The complainant gave a copy of the agreement as the original was 
not traceable. The Officers insisted on having the original agreement. On 
January 4, 1968, the complainant informed accused No. 3 that the original 
agreement was misplaced. 

Soon thereafter by their letter dated April 8, 1968 the accused informed the 
complainant that their agreement was for one year renewable at their option 
and that as the agreement was not renewed ‘‘it stands terminated’’. They 
also asked the complainant to hand over to them all the empty tins. This 
made the complainant to send a claim of Rs. 7,56,840 of the value of the or- 
dered goods in filled tins and of all the empty tins by a letter dated May 27, 
1968. On June 12, 1968 the solicitors of the Company denied the liability of 
the Company. In January 1971 the complainant found his Esso file in which 
he found the true copy of the agreement certified by an Honorary Presidency 
Magistrate. Relying on this, the complainant sent a notice through his soli- 
-citors dated February 23, 1971 to the accused-Company demanding Rs. 22,56,840 
for cost ‘of the filled and empty tins and damages for unexpired period of 50 
years. The Company filed a complaint against the complainant and others 
under ss. 78 and 79 of the Trade and Merchandise Marks Act alleging that the 
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agreement had expired after one year and that the complainant had manu- 
factured and marketed goods after the expiry of the agreement which is pend- 
ing before the Presidency Magistrate, 28th Court and the hearing of which 
is stayed on an application made by the applicant-Company sine dre. 

The complainant further alleged that he realised by this time that the ac- 
cused had all the time been playing a game. The complainant, therefore, 
alleged that they had a dishonest intention from the very inception and had 
cheated him by dishonestly inducing him to withdraw his claim of Rs. 50,000 
for the cost of the stock remaining unsold at the time of the change of the 
name of the Company by falsely assuring him that the agreement though at 
first for one year was automatically renewable every year for 50 years and 
further strengthening this false assurance by referring to his letter of June 
27, 1962 which they had not denied or repudiated. 

The complaint in this case, was, therefore filed with contents as aforesaid 
alleging as follows: 

“That their intention was dishonest from the beginning is clear from the fact that 
in their complaint they have stated that the agreement expired after the first year be- 
cause it was not renewed. I have evidence in the shape of correspondence to show 
that even after the expiry of one year and in fact right upto the date of termination, 
ie., 3-4-68 they had knowledge that I was manufacturing and marketing their goods. 
They evidently waited for my claim to be time-barred before revealing their dis- 
honesty by writing the letter of termination. The timing of the letter of termination 
was the result of their discovery that I had misplaced my original agreement and 
therefore was helpless in the matter of taking any action against them. 

All the accused have in committing this offence of cheating me acted in further- 
ance of common intention of each other and have aided and abetted each other. I 
therefore charge them under sections 417 and 420 read with 34, 109 and 114 of I.P.C. 
and I request that this Honourable Court may proceed against them according to law 
for the offence committed by them.” 


It is manifest that but for the averments that the claim of the complainant 
was time-barred and process should be issued against the accused the com- 
plaint sounds almost like a plaint in a civil suit. As far as we can see, what 
is alleged is nothing more than a breach of an assurance or undertaking or 
representation made by accused Nos. 2, 3 and 4 to the complainant that even 
though the agreement was not an agreement for 50 years as it was automati- 
cally renewable every year it amounted to an automatic agreement renew- 
able for 50 years and hence, when they wrote on April 3, 1968 that the 
agreement was terminated, the said accused Nos. 2, 3 and 4 and the Company 
committed breach of the agreement to renew the agreement for 50 years. 
Merely stating in the complaint that the termination showed that the parties 
were ‘‘dishonest’’ from the beginning cannot convert a purely civil dispute 
like the present one into a crime. 


A civil proceeding has for its object the recovery of money or other pro- 
perty, or the enforcement of a right for the advantage of the person suing, 
while a criminal proceeding has for its object the punishment of a public 
offence. Criminal proceedings cannot be used as a means of recovering a civil 
debt in the absence of express provision to that effect. (See Halsbury’s Laws 
of England, Vol. X, para. 502, page 271 and R. v. Peel’). The allegations made 
in the complaint are not at'all sufficient to attract the application of ss. 417 
and 420 read with ss. 34, 109 and 114 of the Indian Penal Code. The com- 
plainant himself had signed the agreement which was an agreement renewable 
every year. Merely because he signed it believing the assurances of the 
Officers that if he did not commit breach of the agreement the agreement 
would be renewed, it could not make the conduct of accused Nos. 2 to 4 dis- 
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Honest in any manner. The complainant is a business man. He has signed 
the agreement with open eyes. It was clear that the agreement was renew- 
able every year. It could not be so renewed without the consent of both the 
parties, In the face of the written agreement it is not open to the complainant 
to allege dishonest intention against the Officers of the Company. In these 
circumstances it is doubtful whether even a civil claim could be made by the 
complainant against the accused. By mere reproduction of the words ‘dis- 
honestly’ or ‘interition to cheat’ a party cannot convert a purely civil dispute 
into a crime. 
_ Cheating is defined in 8. 415 of the Indian Penal Code. The section re- 
qtires— . $ 
- “1, Deception of any person. 

2. (a) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person; or 

(ii) to consent that any person shall retain any property, or 

(b) ‘ intentionally inducing that person to do or'omit to do anything which he 
would not do or omit if he were not so deceived, and which act or omission causes or 
is likely to cause damage or harm to that person in body, mind, reputation or property.” 


The allegations made in the complaint are not sufficient’ to show deception of 
the complainant. He cannot say that he was deceived when he signed the 
‘agreement: because the Officers assured him that if he did not commit breach 
of the agreement the agreement would be renewed. He did not give up his 
claim under any deception. He gave it up because he wanted a further agree- 
ment as admitted in the complaint itself. 

. Distinction between mere breach of contract and cheating depends upon the 
intention of the accused at the time of the alleged inducement which may be 
judged by his subsequent act of which the subsequent act is not the sole cri- 
teria. The complainant has inferred a dishonest intention on the part of the 
officers by their subsequent declaration that the agreement was already ter- 
minated as one year had expired. This inference is not open to him because 
on his own allegations he had signed the agreement renewable every year 
believing that it was renewable for a period of 50 years. He need not have 
‘signed the agreement. He has said in the complaint itself that the legal de- 
partment of the applicant-Company had said that the officers could not put 
in 50 years in the agreement. Hence it is clear that the complainant knew 
‘that the Officers could not assure him at all that the agreement was renewable 
for 50 years. The allegations made in the complaint itself disclose only at 
the highest a mere breach of the contract which cannot give rise to a criminal 
proceeding against any of the accused. The ends of justice, therefore, re- 
quire the proceedings to be quashed to prevent waste of time of the criminal 
Court and multiplicity of proceedings and consequent harassment’ to the 
agoudesd, 


‘ Alfhough' this would have been enough to quash the proceedings and dispose 
of this matter, it is further necessary to deal with the. contention of Mr. Jeth- 
malani that the applicant-Company and its Officers could not be indicted 
under 8. 417 or s. 420 of the Indian Penal Code having regard to the nature 
of the Company which is incorporated in the United States of America with 
its Memorandum of Association and Articles of Association and also having 
regard to the necessity for proof of mens rea which is an essential element 
under ss. 417 and 420 of the Indian Penal Code. The law in England on this 
point is succintly summarised in Boyle & Sykes Gore-Browne on Companies, 
New Edition, 1972 at pp. 9 and 10 as follows: 

. Since a company, or any other corporate body, is a legal abstraction without 
a real mind of its own, the courts at one time were unwilling to convict a company 
of an offence involving proof of mental state whether of intention, malice or dishonesty, 
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At this period it was only possible to charge a company with criminal offences of strict 
liability. In a number of cases the courts were ‘prepared to allow a company to be 
prosecuted for offences committed by its employees where the statutes creating the 
offence could properly be construed as imposing vicarious liability upon the company 
as employer. 

_ In order to hold a company liable for crimes involving proof of mens rea the 
courts have had to develop a new principle of corporate liability which is sometimes 
referred to as the alter ego doctrine. This allows the law to atiribute the mental state 
of those who in fact control and determine the management to the company itself aa 
being its ‘directing mind and will’, The criminal intentions of a company’s ordinary 
servants and agents will not. suffice for this purpose, since the company is not being 
‘called to answer simply on the principle of respondeat superior. 

. The question. of whether the mental state of the directors or other officers, collec- 
tively or individually, can be attributed to the company as its own act must ‘depend 
on the nature of the charge, the relative position of the officer or agent and other rele- 
vant facts and circumstances of the case’, This test applies both as to whether there 
is evidence to go to the jury on the issue and as to how the jury should satisfy them- 
selves that mens rea on the part of the company has been proved. On: this basis 
companies have been convicted of crimes involving dishonesty whether created by 
statute or by common law. ' z 

The court will investigate as a question of fact how the management of the com- 
pany has in reality been conducted so as to determine who is the responsible officer 
in the area of activity in which the offence occurred. The ‘directing mind and will’ of 
the company need not, in an appropriate case, be in the exalted position of the board 
of directors or the managing director. Thus in Moore v. I. Bresler, Ltd.6 a company 
was convicted of an offence requiring proof of an intention to deceive where those 
responsible were its secretary and a branch manager.” 

Mr. Jethmalani also relied on the comment made by Professor Glanville 
Williams in Criminal Law, 2nd edn. 1961 at page 858 in foot-note 5 with re- 
ference to a decision in Moore v. I. Bresler, Ltd. and an article by Welsh in 
62 L.Q.R. at pages 359-60 suggesting that the decision went too far. Accord- 
ing to Professor Glanville Williams the decision in Moore v. I. Bresler, Ltd. 
had gone too far in holding that the acts of the Sales Manager or the Branch 
Manager amounted to acts of the Company. 

The question has been considered throughly in Tesco Supermarkets Lid. v. 
Nattrass. Though it was a case under the English Trade Descriptions Act 
1968, the House of Lords discussed the question of criminal liability of a Com- 
pany and it will be useful to quote here the relevant observations. Lord Reid 
stated (p. 132): 

“,..Normally the board of directors, the managing director and perhaps other 
superior officers of a company carry out the functions of management and speak and 
act as the company. Their subordinates do not. They carry out orders from above and 
it can make no difference that they are given some measure of discretion. But the 
board of directors may delegate some part of their functions of management giving to 
their delegate full discretion to act independently of instructions from them. I see no 
difficulty in holding that they have thereby put such a delegate in their place so that 
within the scope of the delegation he can act as the company. It may not always be 
easy to draw the line but there are cases in which the line must be drawn.” 

Lord Morris of Borth-Y-Gest stated (p. 139): 

.-In general criminal liability only results from personal fault. We do not punish 
people in criminal courts for the misdeeds of others. The principle of respondeat 
superior is applicable in our civil courts but not generally in our criminal courts.” 


Viscount Dilhorne stated (p. 144): 


“In the course of the argument a great many cases were cited with regard to the 
criminal lability of a company. A company can only act through individuals, and it is 
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well established that a company can be criminally liable even if the offence involves 
proof of an intent. Mousell Brothers v. London and North-Western Railway? and 
Director of Public Prosecutions v. Kent and Sussex Contractors, Ld8” 


Lord Pearson stated (p. 150): 

“.,.A company may have an alter ego, if those persons who are or have its ego 
delegate to some other person the control and management, with full discretionary 
powers, of some section of the company’s business. In the case of a company, it may 
be difficult, and in most cases for practical purposes unnecessary, to draw the distinc- 
tion between its ego and its alter ego, but theoretically there is that distinction. 
Mr. Clement, being the manager of one of the company’s several hundreds of shops, 
could not be identified with the company’s ego nor was he an alter ego of the com- 
pany. He was an employee in a relatively subordinate post. In the company’s hier- 
archy there were a branch inspector and an area controller and a regional director in- 
terposed between him and the board of directors.” 

Lord Diplock, with respect, made the most valuable observations which run 
as follows (p. 155): 

“In my view, therefore, the question: what natural persons are to be treated in 
law as being the company for the purpose of acts done in the course of its business, 
including the taking of precautions and the exercise of due diligence to avoid the com- 
mission of a criminal offence, is to be found by identifying those natural persons who 
by the memorandum and articles of association or as a result of action taken by the 
directors, or by the company in general meeting pursuant to the articles, are entrusted 
with the exercise of the powers of the company. This test is in conformity with the 
classic statement of Viscount Haldane L.C. in Lennard’s Carrying Company, Limited v. 
Asiatic Petroleum Company, Limited.” 


He further stated (p. 156): 

‘My Lords, there may be criminal statutes which on their true construction as- 
cribe to a corporation criminal responsibility for the acts of servants and agents who 
would be excluded by the test that I have stated to be appropriate in determining 
whether a corporation has itself committed a criminal offence.” 


The passage of Viscount Haldane Lord Chancellor in Lennard’s Carrying 
Company, Limtted v. Asiatic Petroleum Company, Limited referred to by 
Lord Diplock is as follows: 

“,..My Lords, a corporation is an abstraction. It has no mind of its own any more 
than it has a body of its own; its active and directing will must consequently be sought 
in the person of somebody who for some purposes may be called an agent, but who is 
really the directing mind and will of the corporation, the very ego and centre of the 
personality of the corporation. That person may be under the direction of the share- 
holders in general meeting; that person may be the board of directors itself, or it may 
be, and in some companies it is so, that that person has an authority co-ordinate with 
the board of directors given to him under the articles of association, and is appointed 
by the general meeting of the company, and can only be removed by the general meet- 
ing of the company.” i 

In view of these principles it was submitted by Mr. Jethmalani that although 
L.M. Paranjpe J. was right in holding in State v. Syndicate Transport Co. 
that a company cannot be indictable for offences which can only be commit- 
ted by a human individual, like treason, murder, bigamy, perjury, rape ete. or 
for offences punishable with imprisonment or corporal punishment, the pro- 
positions made at page 204 by L.M. Paranjpe J. that 

“...8 corporate body ought to be indictable for criminal acts or omissions of its 
directors, or authorized agents or servants, whether they involve mens rea or not, 
provided they have acted or have purported to act under authority of the corporate 
body or in pursuance of the aims or objects of the corporate body and that the queg- 


7 [1917] 2 K.B. 886. 9 [1915] A.C. 705, 718. 
8 [1944] 1 KB. 146. . 


1978.) ESSO STANDARD V. UDHARBAM (A.CR.J.)-— Vaidya J. 427 


tion whether a corporate body should or should not be liable for criminal action re- 
sulting from the acts of some individual must depend on the nature of the offence dis- 
closed by the allegations in the complaint or in the charge~sheet, the relative position 
of the officer or agent vis-a-vis the corporate body and the other relevant facts and 
circumstances which could show that the corporate body, as such, meant or intended 
to commit that act and further that each case will have necessarily to depend on its 
own facts,” 


must be considered as propositions which ignore the constitution of corporate 
bodies under the Memoradum of Association and Articles of Association. 
This criticism appears to us to be justified having regard to what Lord Dip- 
lock has stated in his speech but the remarks of L.M. Paranjpe J. were obiter 
as the case was decided in the context of the question of liability of a Com- 
pany under s. 420 of the Indian Penal Code alone and it was rightly held by 
L.M. Paranjpe J. that as s. 420, Indian Penal Code made it necessary for the 
Court to inflict imprisonment, a Company could not be indicted under that 
section. 
Perhaps the true view appears to be what Lord Reid has stated (p. 134): 

“|..I think that the true view is that the judge must direct the jury that if they 
find certain facts proved then as a matter of law they must find that the criminal act 
of the officer, servant or agent including his state of mind, intention, knowledge or 
belief is the act of the company.” 


But it must be proved as a matter of fact that the officers were acting within 
the limits of their authority on behalf of the Company. 

Applying this test to the present case we feel no hesitation in holding that 
the complaint was drafted without any regard to these principles. There is 
not a word to suggest anywhere in the complaint that the officers—accused 
Nos. 2 to 5—had done any act on behalf of the Company so as to make such 
act in law the act of the Company. On the contrary the averments made in 
the complaint as stated above are that they had common intention with the 
Company; this, in our judgment, is nothing but confused thinking on the 
matter. The law attributes to the company imtenion of the officers of the 
company under certain circumstances. The Oompany’s intention vould be 
ascertained only when the Company in a general body or at the meeting of 
the Board of Directors or in accordance with the Memorandum of Association 
or Articles of Association has expressed that intention in the form in which 
it should be expressed. In the absence of any such averment it is clear that 
the complaint against the applicant-Company is clearly not maintainable in 
law having regard to the general principles of criminal liability enunciated 
by the House of Lords in the above case. 

Mr. Jethmalani, in our opinion, is also right in his contention that as the 
substance of the complaint is with respect to the loss sustained by the com- 
plainant in giving up his claim against the Esso. Co., although s. 417, Indian 
Penal Code is referred to in the complaint and in the process issued by the 
learned Magistrate the only section which could be, if at all, invoked by the 
complainant on the basis of his allegations was s. 420, Indian Penal Code and 
not s. 417, Indian Penal Code and hence the ratio of L.M. Paranjpe J.’s judg- 
ment in State v. Syndicate Transport Co. would also apply and no indictment 
could be made against the company under s. 420, Indian Penal Code. If no 
indictment could be made against the Company the allegations of the com- 
plainant that the accused had common intention with the Company also will 
fall to the ground and the complaint must be dismissed against all the accused. 

Mr. Paranjpe, learned counsel for the complainant,‘ fairly stated that he 
could not submit that this Court had no jurisdiction under s. 561-A read with 
s. 439 of the Criminal Procedure Code to quash the proceedings against all 
the accused on an application filed by the applicant-Company if this Court 
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found, as it has found, that the allegations made in the complaint did not con- 
stitute any offence and the complaint was not maintainable as it involves a 
civil dispute. It is, therefore, unnecessary for us to discuss the question any 
further. 

Mr. Jethmalani submitted that as the present complaint was filed on the 
same allegations on the basis of which the earlier complaint was filed and 
withdrawn, it was clear that the complainant’s motive in filing this complaint 
was not to vindicate the law but to coerce the accused by criminal process to 
enter into a settlement with regard to his false claim. He therefore submitted 
that this was a case in which compensation should be ordered under s. 516-AA 
of the Criminal Procedure Code. There is undoubtedly some force in what 
Mr. Jethmalani has stated, but it is clear that there is a dispute as found by us 
above. In view of that dispute it is possible that the complainant was advised 
to file a complaint and it cannot be said that it is without any reasonable or 
proper cause. 

For the above reasons, we allow the application and quash all the proceed- 
ings against the applicant and all the other accused pending in the Court of 
the learned Presidency Magistrate, 28th ee in Case No. 18/8 of 1972. All 
the aceused are discharged. 

Analeadion allowed. 


SUPREME COURT. 


Present: The Hon'ble Mr. S. M. Sikri, Chief Justice, Mr. Justice A. N. Grover, 
Mr. Justice A. N. Ray, Mr. Justice D. G. Palekar and Mr. Justice M. H. Beg. 


GOBIND RAM v. THE STATE OF MAHARASHTRA.* © 


Contempt of Courts Act (XXXII of 1952), Sec. 3—Allegations in transfer application 
that Magistrate friendly with party advocate and enjoying his hospitality—Whe-~ 
ther such allegation without more constitutes contempt of Court. 

In a transfer application the mere statement that a Magistrate is friendly with 

. a’party who happens to be an advocate and enjoys his hospitality or has friendly 
relations with him will not constitute contempt of Court unless there is an im- 

‘ putation of some improper motives as would amount to scandalizing the Court it- 

_ self and as would have a tendency to create distrust in the popular mind and 
impair the confidence of the people in the Courts. The nature of the allegations 
will have to be closely examined and so long as they do not satisfy the require- 
ments of what may be regarded as contempt of Court no punishment can be in- 
flicted. 

Cases in which applications for transfer are made stand on a slightly different 
footing from those where a party makeg an allegation, either inside or outside the 
Court, of a scandalizing nature imputing improper motives to the Judge trying the 
case. 

Perspective Publications v. Maharashtra,! State of Madhya Pradesh v. Revashan- 
kar, State v. E. & P. E. T. & P.3 Swarnamayi v. B. Nayak,4 Emperor v Murli 
Dhard and Debi Prasad v. Emperor,® referred to. 


Tux facts appear in the judgment. 
Appellant in person. 
M. C. Bhandare, with S.B. Wad and B.D. Sharma, for the respondent. 
“Decided, February 91, 1972. Criminal 8 [1952] A.LR. Ori. 818. 
Appeal No. 51 of 1968, from Bombay. 1959] A.LR. Ori. 89. 


1 [1960] 2 S.C.R. 779, s.c. 73 Bom. L.R. 1916) LL.R. 88 All. 284, 
Y [1948] A.I.R. P.C. 202. 
2 [1950] S.C.R. 1867. 
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Grover J. This is an appeal by special leave from a judgment of the Bom- 
bay High Court finding the appellant, who is an advocate, guilty of contempt 
of Court and sentencing him to simple imprisonment for a term of four weeks 
and a fine of Rs. 1,000. It was directed that in default of payment of the fine 
he would have to undergo simple imprisonment for a further period of four. 
weeks. He was also ordered to pay the costs of ‘the Assistant Government 
Pleader in the High Court and the Government Pleader before the Sessions 
Judge. 

The material facts may be stated: In March 1966 a suit was filed against 
the appellant by D.N. Santani who is also an Advocate for recovery of Rs. 640 
in the Court of the Civil Judge, Junior Division, Kalyan. The plaintiff in 
that suit had engaged H.I. Jagiasi as his Advocate. In the written statement filed 
by the appellant he made certain allegations against Jagiasi and alleged inter 
alia that the latter was responsible for the suit. Jagiasi filed a criminal com- 
plaint for defamation in August 1966 against the appellant in the Court of 
Shri P.D. Sayyid, Judicial Magistrate at Kalyan. The appellant has set out 
a number of incidents and matters in his petition for special leave to appeal 
which it is not necessary for our purpose to mention. It would suffice to say 
that on October 15, 1966 the appellant filed an application before the Judicial 
Magistrate saying that he intended to apply for transfer of the case to some 
other Court. On October 28, 1966 he presented a transfer application in the 
Court of the Sessions Judge, Thana. The transfer application was ultimately 
dismissed by the Assistant Judge and Additional Sessions Judge on March 8, 
1967 before whom it came up for disposal. Meanwhile it appears that the 
appellant applied for transfer of the civil suit which had been filed by D.N. 
Santani to the Court of the District Judge. The suit was stayed and we have 
been informed that ultimately it was transferred sometime in the year 1967 
from the Court of Shri M.B. Baadkar from whose Court transfer was sought. 
It has further been stated at the Bar and that statement has not been chal- 
lenged that the civil suit was ultimately dismissed in August 1969. 

While dismissing the transfer application of the appellant in the criminal 
complaint filed by Jagiasi in the Court of Shri P.D. Sayyid the Additional 
Sessions Judge recorded an order that a report be submitted to the High Court 
for considering the conduct of the appellant and the course adopted by him 
in making the transfer application and in making imputations or aspersions 
against the Judicial Officers and to take action for contempt of Court under 
s. 8(2) of the Contempt of Courts Act, 1952, hereinafter called the ‘Act’. 
This was done after reproducing three paragraphs from the transfer application 
and expressing an opinion that the appellant had attempted to attack the inte- 
grity and honesty of the Courts of the Judicial Magistrate and the Civil Judge 
and to scandalize and to malign the same. The High Court made an order on 
December 1, 1967. The following part of that order may be reproduced: 

“He made an application to the Sessions Judge for transfer of the proceedings 

ae Court and the ground objected to by the learned Sessions Judge is as 
OLLOWS: 
. ‘The Magistrate below is on friendly relations with the complainant the respondent 
No. 1 in the present petition and he even enjoys the hospitality of the respondent No. 1 
some times alone and some times in company of the Civil Judge J.D. Kalyan (Shri 
M.B. Baadkar) who is also on friendly relations with the respondent No. 1 and who 
also enjoys the hospitality of the respondent No 1,’ i 

The learned Sessions Judge had called for report from the Magistrate Mr. P.D. 
Sayyed and was apparently satisfied after consideration of all the affidavits produced 
before him that the allegation was baseless. He, therefore, referred the matter to this 
court for suitable action being taken against the respondent-Advocate for his making 
such allegations and interfering with the course of justice and scandalising or maligning 
the Courts below”, 
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It was further stated in that order that the appellant had asked for an 
opportunity to establish the truth of the allegation made above which had 
been made both ‘‘because of his personal knowledge and also because of in- 
formation obtained from others.’’ A list of witnesses was furnished by the 
appellant whom he proposed to examine, The High Court directed the Dis- 
trict Judge to record the evidence and to submit his report along with the 
evidence and the reports of the two Judges. It was expressly stated that the 
inquiry was to be confined to the allegations which had been quoted above. 
The show cause notice which was issued to the appellant by the High Court 
(omitting unnecessary portions) was as follows: 

“Whereas upon reading letter No. 2434 dated 5-4-67 forwarded by the 2nd 
Addl. Sessions Judge, Thana along with the Record and proceedings of Cri. Transfer 
Application No. 108/66 on his file and the Record and Proceedings in Cri. Case No. 2949 
of 1966 of the Court of the Judicial Magistrate, F.C. Kalyan, requesting to take action 
under the contempt of Courts Act against the Advocate Mr. G.L. Bhatia, who has made 
serious allegations against the Judicial Officers Shri Baadkar and Shri Sayyad in Trans- 
fer Cri. Application No. 108/66 in para one in the Court of the 2nd Addl. Sessions 
Judge, Thana, etc. 

And whereas this Court has on 15th June 1967, passed the following order :— 

Notice to Mr. Batia Advocate to show cause why action for contempt of Court 
should not be taken against him. Notice to G.P. also. A copy of D.J.’s letter to be 
sent to Mr. Bhatia along with the notice.” 

The District Judge in accordance with the orders of the High Court sub- 
mitted a report giving his own findings on the evidence recorded by him and 
also after taking into consideration the reports of Sarvashri Baadkar and Sayyid 
which had been called for from them apparently after the witnesses produced 
by the appellant had given their evidence and copies of their depositions had 
been sent to the two Judges. The appellant raised two preliminary objections 
before the High Court. The first was that the District Judge could only sub- 
mit a record of evidence and could not give his findings and, secondly, he could 
not take into consideration the reports of the two Judges which had not been 
shown to the appellant. Another objection raised was that the reports of the 
Judicial Officers could not have been relied upon because the appellant had 
no opportunity to cross-examine them. The High Court repelled all these 
objections. From the statement of preliminary facts it is clear that the High 
Court relied only on the allegations contained in para. 1 of the application 
of transfer which have already been set out before and contents of which were 
that Shri Sayyid was on friendly relations with Jagiasi and that he had even 
enjoyed his hospitality sometimes alone and sometimes in the company of Shri 
Baadkar. 

We have laid a certain amount of stress on the aforesaid allegation made in 
para. 1 of the transfer application because that application consisted in sub- 
stance of three paragraphs, It will be desirable, owing to the nature of this 
case, to set out all the allegations made in the transfer application: 

1. “The Magistrate below is on friendly relations with the complainant the Res- 
pondent No. 1 in the present petition and he even enjoys the hospitality of the Res- 
pondent No. 1 some times alone and some times in company of the Civil Judge J.D. 
Kalyan (Shri M.B. Baadkar) who is also on friendly relations with thé nemaent 
No. 1 and who also enjoys the hospitality of the Respondent No. 1. 

2. The Magistrate below is prejudiced against the present applicant. 

8. The Magistrate below has not taken and does not appear to take impartial dis- 
interested view of the case in question. 

(a) Evidently the complainant was not actuated by mere or bonafide professional 
interest. He was the author of false litigation for a false and fabricated claim. That 
matter Suit No. 213 of 1966 was still pending hearing and adjudication. The complaint 
in question could not as such be filed in all fairness and it ought not to have been 
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entertained at least without the preliminary enquiries or at any rate it ought to have 
been stayed. x i 

(b) That was not done and the process was ordained to be urgently issued and 
served and the so-called summons was served on the applicant a day or two before the 
date of hearing to harass and handicap him in his professional commitments, 

(c) Even the said summons was not accompanied by copy of the complaint as 
mandatorily required by s, 204(b) of the Code of Criminal Procedure, and the appli- 
cant was left guessing as to what the said summons related to. 

(d) On 15-10-66 when the case in question was Sr. No. 10-12 on the Board and 
it was preceded by even partheard cases the trial Magistrate did not permit this appli- 
cant even leave for a while to enable him to go to Civil Court at a distance of furlong 
or go to obtain leave of the Court from his professional engagements and’ the trial 
Magistrate observed that he would ‘take up the case there and then and just now’ 
and in the next moment the complainant was in the Box ready for ‘finishing’ the case 
as though by previous understanding. 

4° The applicant respectfully refrains from entering into further details in this 
regard and he would do the same if called upon. For the present suffice to say that 
in view of what is stated above there is well-founded apprehension in the mind of the 
applicant he would not get justice unless the case is transferred to some other Court 
of the competent jurisdiction”. 


The question which immediately arises is whether an allegation of the nature 
made in para. 1 in the circumstances of the present case in a transfer appli- 
cation would amount to contempt of the two Judges Sarvashri Sayyid and 
Baadkar. The High Court made a detailed examination of the evidence adduced 
before the District Judge and also relied on the reports of Sarvashri Sayyid 
and Baadkar. It came to the conclusion that the allegations made by the ap- 
pellant had not been proved. It was observed that these allegations ‘‘in the 
above quoted paragraph’’ which means para. 1 were quite serious. The High 
Court was also influenced by the fact that the appellant had ‘‘pitched the case 
higher and tried to prove that the two judges concerned were continuously 
receiving from Mr. Jagiasi presents of large value in the shape of sarees and 
other articles and thus receiving bribes so as to indisereetly favour Mr. Jagiasi 
and the litigants whom he represented in their Court”. The appellant was not 
even willing to tender an apology and his position as an advocate was natural- 
ly regarded as making the contempt all the more serious. 

The appellant, who has argued the case himself, has raised the following 
main contentions: : 

1. The Act is unconstitutional and invalid. It violates arts. 20 and 21 of the 
Constitution. 

2. No procedure has been provided in the Act and therefore it is bad. 

3. Even the normal procedure which should be followed in such. cases has 
not been followed. 

4. The High Court was not entitled to call for a report from the District 
Judge or to delegate its functions including the examination of witnesses to 
the District Judge. 

5. The show cause notice issued by the High Court containing the charge 
of contempt was confined only to para. 1 of the transfer application. The state- 
ments made in that paragraph could not by themselves constitute contempt. 

In our opinion it is wholly unnecessary to decide points 1 to 4 because the 
appellant must succeed on the 5th point. This Court has, after a review of 
all the relevant decisions, laid down in Perspective Publications v, Maharashtra,! 
inter alia, the following principles: 

1. It will not be right to say that the committals for contempt for scanda- 
lizing the Court have become obsolete. 


1 [1960] 2 S.C.R. 779, s.c. 73 Bom. L.R. 57. 
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2. The summary jurisdiction by way of contempt ‘must be exercised with: 
great care and caution and only when its exercise is iced for the proper 
administration of law and justice. 

8. It is open to any one to express fair, reasonable and legitimate criticism 
of any act or conduct of a Judge in his judicial capacity or even to -make a 
proper and fair comment on any decision given by him. 

_ 4, A distinction must be made between a mere libel or defamation of a Judge 
and what amounts to a contempt of the Court. 


The test in each case would be whether the impugned publication is a mere 
defamatory attack on the Judge or whether it is calculated to interfere with 
the due course of justice or the proper administration of law by his Court. - It 
is only in the latter’case that it will be punishable as contempt.. 

_5. “Alternatively the test will be whether the wrong is done to the judge per- 
sonally-or it is done to the public. To borrow from the language of Mukherjea J., (as 
he then was) in Brahma Prakash Sharma v. The State of Uttar Pradesh2, the publication 
of a disparaging statement will be an injury to the public if it tends to create an appre- 
hension in the minds of the people regarding the integrity, ability or fairness of the 
judge or to deter actual and prospective litigants from placing complete reliance upon 
the court’s administration of justice or if it is likely to cause embarrassment in the 
mind of the judge himself in the discharge of his judicial duties”. 


In that case it was held that the imputation in an article of impropriety, 
lack of integrity and oblique motives to a Judge of the High Court in the matter 
of deciding a suit constituted contempt of Court. 


The question whether an action can be taken under s. 3 of the Act if in a 
transfer application allegations are made against a Judge which are of such 
rature as to constitute contempt of his Court does not appear to be res integra. 
In State of Madhya Pradesh v. Revashankar? aspersions of a serious nature 
had been made against a Magistrate in a transfer petition. One of such as- 
persions was that the Magistrate in whose Court the proceedings were pending 
was a party to a conspiracy with certain others the object of which was to im-' 
plieate the complainant in a false case of theft and that a lawyer appearing 
for the accused persons in whose favour the Magistrate was inclined, had dec- 
lared that he had paid a sum of Rs. 500 to the Magistrate. It was also asserted 
that the applicant was sure that he would not get impartial and legal justice 
from the Magistrate. It was held that the aspersions taken at their face value 
amounted to what is called ‘scandalizing the court’ itself and the attack on 
the Magistrate tended to create distrust in the popular mind and impair the 
confidence of the people in the Courts. This decision is quite apposite for the 
purposes of the present case. It decides that ‘ allegations made even in a 
transfer application casting aspersions on a judicial officer can constitute con- 
tempt of his Court within s. 3 of the Act. It is difficult to comprehend that 
the mere statement that a Magistrate is friendly with a party who happens to 
be an advocate and enjoys his hospitality or has friendly relations with him 
will constitute contempt unless there is an imputation of some improper motives 
as would amount to scandalizing the Court itself and as would have a tendency 
to create distrust in the popular mind and impair the confidence of the people 
in the Courts. The allegations contained in para. 1 of the transfer application 
may or may not amount to defamation of the two. Judges, namely, Sarvashri 
Sayyid and Baadkar but to constitute contempt the other tests which have 
been discussed above must be fulfilled. As noticed before, the High Court con- 
fined the action, which was to be taker, only to the matter stated in para. 1 
and did not choose or decide to include or consider paras. 2 and 3 either in the 


2 [1958] S.C.R. 1169. , 3 [1959] S.C.R. 1867. 
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show cause notice or in the judgment the following part of which may be re- 
produced : ` 

“We have considered the whole of the evidence on record that can be relied upon 
on behalf of the contemner on the one side and by the State in support of the case 
for action against the contemner. We have with some anxiety considered the arguments 
advanced by the contemner in support of his case that the evidence is sufficient to 
prove the allegations made by the contemner in the above quoted paragraph. We find 
it impossible to hold in his favour that he has proved that Mr. Sayyid had friendly 
relations with Mr. Jagiasi and was enjoying the hospitality of Mr. Jagiasi either alone 
or in company with Mr. Baadkar. He has failed to prove that Mr. Baadkar had friendly 
relations with Mr. Jagiasi and enjoyed the hospitality of Mr. Jagiasi’’. 


It is true that a party cannot make such allegations even in a transfer 
application which may fall within the rule laid down in Revashankar’s case 
or in the Perspective Publications’ case and which may amount to scandalizing 
the Court in the sense pointed out in these decisions. In State v. E. & 
P., E. T. & P.,4 Jagannadhadas C.J. (as he then was) ‘delivering the judgment 
of the Division Bench, after an exhaustive examination of the decided cases 
where the jurisdiction of the Court for this class of contempt had in fact been 
exercised, observed (p. 334): 

“A review of the cases in which a contempt committed by way of scandalizing the 
Court has been taken notice of, for punishment, shows clearly that the exercise of the 
punitive jurisdiction is confined to cases of very grave and scurrilous attacks on the 
Court or on the Judges in their judicial capacity, the ignoring of which would only 
result in encouraging a repetition of the same with a sense of impunity and which 
would thereby result in lowering the prestige and authority of the Court”. 


There are not many decisions in which punishment has been inflicted for 
committing contempt of Court by making scurrilous allegations in an application 
for transfer of a case from one Court to another. Mention may, however, be 
made of one of such cases: Swarnamayt v. B. Nayak5 There, during the pen- 
dency of certain rent suits filed before the Rent Suit Collector by the land- 
lord, who was the wife of the Chief Justice of the Orissa High Court, the 
tenant filed certain transfer applications before the Additional District 
Collector making statements like these: 


“1. The lower Court openly identified himself with the plaintiff Shrimati Swarna- 
mayi Panigrahi and is so partial to her that no justice or impartial decision can be 
expected from him; ' 

2., He has gone out of the course prescribed by law and has taken over the func- 
tion of witness and Court in himself in such a way that there is no parallel to it in 
the history of litigation in India; and 

3. That opposite-party wields extraordinary influence in the State as she is the 
wife of Shri Lingarai Panigrahi Chief Justice of Orissa High Court. It is being openly 
talked about that the conclusions are foregone”. 


It was observed that though some latitude has to be given in a transfer 
application but the question was whether or not the applicant in that case 
had exceeded the limits permissible under the law. As a rule applications 
for: transfer were not made merely because the trying Judge was alleged to 
be incompetent but there may be circumstances beyond the Judge’s control 
such as the acquaintance with one of the parties or personal interest in the 
subject matter of the proceedings which in law would be considered as pre- 
venting him from giving an unbiased decision. It was held that the applicant 
had exceeded the limits and had gone out of his way not only to malign the 
personal integrity and judicial honesty of the lower Court but had - “also 
directly attacked the whole administration of justice Teaded by the Chief 
Justice of the State. It is noteworthy that on an allegation made in a trans- 


4 [1952] A.LR. Ori. 818, 5 [1959] A.LR. Ori. 89. 
B.L.R.—28. 
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fer application the Judge against whom the allegation is made is often afford- 
ed an opportunity of giving explanation by the higher Court and he can 
dispel any cloud that might have been cast on his fairness and integrity. The 
higher Court takes action for transfer after full consideration of all the cir- 
cumstances of the case including the report of the Judge against whom the 
allegations are made. In this way it can well be said that cases in which 
applications for transfer are made stand on a slightly different footing from 
those where a party makes an allegation, either inside or outside the Court, of 
a scandalizing nature imputing improper motives to the Judge trying the case. 
The Allahabad High Court in Emperor v. Murli Dhar® was of the view that 
where an accused person in an application for transfer of a case made an 
assertion that the persons who had caused the proceedings to be instituted 
were on terms of intimacy with the officer trying the case and, therefore, he 
did not expect a fair and impartial trial was not guilty of offence under s. 228, 
Indian Penal Code, there being no intention on the part of the applicant to 
insult the Court, his object being merely to procure a transfer of his case. 

It is true that in the garb of a transfer application a person cannot be 
allowed to commit contempt of Court by making allegations of a serious and 
scurrilous nature scandalizing the Court and imputing improper motives to 
the Judge trying the case. But then the nature of the allegations will have 
to be closely examined and so long as they do not satisfy the requirements of 
what may be regarded as contempt of Court no punishment can possibly be 
inflicted. The appellant, in the present case, is an advocate and it is most 
unfortunate that though at the stage of the transfer application he made cer- 
tain allegations in para. 1 about the social intimacy between Jagiasi and Sarva- 
shri Sayyid and Baadkar, the two judicial officers, with the apparent object ` 
of securing a transfer of the case he proceeded to take the highly ill-advised 
step of attempting to substantiate the allegation so made. We are, however, 
not concerned with any charge relating to the matters subsequent to the notice 
which was issued by the High Court with regard to the allegations for which 
punishment has been imposed on the appellant. That notice on the face of 
it discloses no such allegation which could be regarded as falling within the 
rule laid down by this Court and by a series of decisions of the Privy Council 
in which this head of contempt i.e. seandalizing the Court, has come up for 
examination. Most of those decisions have been referred to in the case of 
Perspective Publications (P) Lid. In addition we may mention Debs Prasad 
v. Emperor’ in which in a newspaper report the Chief Justice of a High Court 
was untruly alleged to have committed an ill-advised act in writing to his sub- 
ordinate Judges asking them to collect subscriptions for the War Fund. Accord- 
ing to their Lordships there was no criticism of any judicial act of the Chief 
Justice nor any imputation was made for anything done or omitted to be done 
by him in the administration of justice nor was there any criticism of him in 
his administrative capacity. In the opinion of their Lordships the proceed- 
ings in contempt were misconceived. 

In our judgment the allegations contained in para. 1 of the transfer appli- 
cation were not such as would amount to contempt of Court. We cannot help 
observing that the appellant did not show the sense of responsibility in making 
the allegations in question which is expected from an advocate and in further 
attempting to substantiate them which he failed to do. - 

The appeal is allowed and the order passed by the High Court is hereby set 
aside. Parties will bear their own costs in this Court. 


Appeal allowed. 
6 (1916) LL.R. 88 All, 284. 7 [1048] A.LR.P.C. 202. 


1971. ] MANEKJI EDULJI 0. MANEKSHA (8.C.) 485 


Present: Mr. Justice C. A. Vaidialingam, Mr. Justice A. N, Ray and 
Mr. Justice D. G. Palekar. 


MANEKJI EDULJI MISTRY v. MANEKSHA ARDESHIR IRANI.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 5 as amend- 
ed by Bom. Act XXXIII of 1952 —Applicability of to protected tenants—Statutory 
tenancy, nature of. 


Section 5 of the Bombay Tenancy and Agricultural Lands Act, 1948, as amended 
by Bombay Act XXXII of 1952, did not apply to protected tenants. 

Trimbak Damodhar Raipurkar v. Assaram Hiraman Patil,! referred to. 

The so-called statutory tenancy created under the Rent Acts upon the determi- 
nation of a contractual tenancy is not, properly speaking, a species of tenancy; it 
is a personal right in the tenant not to have an order for possession made against 
him unless certain specified conditions are fulfilled; it is a “status of irremovability”. 


THE facts appear in the judgment. 


V. S. Desai, with R. G. Samant and P. C. Bhartari and J. B. Dadachanji, of 
J. B. Dadachanjt and Co., for the appellants. 

V. M. Tarkunde, with K. R. Chaudhuri, K. Rajendra Chowdhary and Hari 
Singh, for the respondents. 


Ray J. This appeal is by certificate against the judgment dated Novem- 
ber 6/December 6, 1962 of the Bombay High Court dismissing the appellants’ 
suit filed on September 14, 1959 against the respondents, inter alia, for pos- 
session of suit property. 

By an indenture of lease dated March 16, 1944 the respondents became 
lessees of the appellants for a period of five years from March 1, 1943 in respect 
of the agricultural lands belonging to Jivanji Jamasji Mistry’s Adarian Chari- 
ties. The appellants terminated the tenancy of the respondents by notice to 
quit dated October 25, 1955. The notice to quit was effective on the expiry 
of March 31, 1957. The appellants without prejudice to the October, 1955 
notice gave another notice to quit dated June 10, 1958 to deliver possession 
within seven days. 

The respondents contended that they were protected tenants under the Bom- 
bay Tenancy Acts, 19389 and 1948 and, therefore, the appellants would not be 
entitled to possession. 

The trial Court held that after March 31, 1957 the respondents continued 
in possession and the appellants allowed the respondents to continue in pos- 
session by extending the term of lease at least for one year up to March 31, 
1958. The trial Court held that the notice dated October 25, 1955 terminat- 
ing the tenancy with effect from March 31, 1956 could not therefore be relied 
on by the appellants. As to the notice dated June 10, 1958 the trial Court 
held that it was not a valid notice and a proper three mouths expiring with 
the year on March 31, should have been given by the appellants. 

On appeal the High Court held that it was not necessary to consider whe- 
ther the respondents had acquired the status of protected tenants. The High 
Court held that the lease which was operative from March 1, 1948 for a period 
of five years was under s. 23 (1) (b) of the Bombay Tenancy Act, 1939 as amend- 
ed in 1946 deemed to be for a period of not less than ten years. The lease 
was therefore effective up to February 28, 1953. Meanwhile the Bombay Ten- 
ancy and Agricultural Lands Act, 1948 came into force on December 28, 1948. 
The High Court held that s. 5 of the Bombay Act, 1948 as it originally stood, 
was in terms similar to s. 23 of the 1939 Act but as a result of amendment of 
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s. 5 of the 1948 Act by the Bombay Act XXXIII of 1952 the period of the 
lease was renewed up to February 28, 1963 and therefore the appellants could 
not obtain a decree for possession. 

Though s. 5 of the 1948 Act as amended by the Bombay Act of 1952 was 
repealed by Bombay Act XIII of 1956 the High Court held that the tenants 
had acquired the vested right of protection against termination of tenancy 
merely on the ground of expiry of the duration fixed by agreement. The 
High Court said that it was not necessary to decide whether the respondents 
had acquired the status of protected tenants. The High Court held that by 
reason of the provisions of s. 5 of the 1948 Act as amended in 1952 the res- 
pondents acquired renewed tenancy up to February 28, 1963 and unless the 
plaintiff-landlords could show that rights so acquired had ended they could 
not claim possession. g 

When the appeal came up for hearing before this Court on February 13, 
1970 this Court sent the matter back to the High Court for submitting a report 
on two questions. First, whether on March 1, 1953 the respondents were pro- 
tected tenants. Second, if the respondents were protected tenants on March I, 
1953 whether on that account the respondents had the right to claim the bene- 
fit of s. 5 and other relevant sections of the Bombay Tenancy and Agricul- 
tural Lands Act, 67 of 1948. 

The High Court recorded the findings on February 27, 1971. The High 
Court recorded the answers that the respondents were protected tenants on 
March 1, 1953 and, secondly, the respondents did not have the right to claim 
the benefit of s. 5 or other relevant sections of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948. The respondents challenged the second finding of 
the High Court. 

The Bombay Tenancy Act, 1939 came into effect on April 2, 1940. Section 3 
of the 1939 Act spoke of a tenant who would be deemed to be a protected tenant 
if he held land continuously for a period of not less than six years immediately 
preceding January 1, 1938 and cultivated such land personally during the 
said period. The Bombay Tenancy Amendment Act, 1946 introduced changes 
into the 1939 Act. These were ss. 3A and 23. Under s. 3A of the 1946 Amend- 
ment Act every tenant on the expiry of one year from the date of the coming 
into force of the 1946 Amendment Act would be deemed to be a protected 
tenant for the purpose of the Act and his rights as protected tenant would be 
recorded in the Record of Rights, unless his landlord has within the said period 
made an application to the relevant authority for a declaration that he was 
not a protected tenant. Under s. 23 of the 1946 Amendment Act no lease 
of any land after the coming into force of the said section in the relevant 
area was to be for a period of less than ten years and secondly every lease sub- 
sisting on the said date, namely, coming into force of the Act or made after 
the said date in respect of any land in such area shall be deemed to be for a 
period of not less than ten years. The leases subsisting on the date when the 
1946 Amendment Act came into force could not be terminated before the ex- 
piry of the period of ten years only on the ground that the period of lease 
had expired but such 4 lease could be terminated by a tenant by surrendering 
the lease. 

The Bombay Tenancy Amendment Act, 1946 was brought into force from 
November 8, 1946 throughout the Province of Bombay. The effect of the 1946 
Amendment Act in the present case was that the lease which was subsisting 
on that date, viz., November 8, 1946 was deemed to be for a period of not less 
than ten years from March 1, 1943 when the lease came into effect. The other 
important change as a result of the 1946 Amendment Act was that under s. 3A 
of the Act the tenant was deemed to be a protected tenant for the purpose 
of this Act and his rights were to be recorded in the Record of Rights. The 
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facts found by the High Court in the present case are that the tenant-respon- 
dents’ rights were recorded and the appellants did not make an application 
after the coming into force of the 1946 Amendment Act that the respondents 
were not protected tenants. Therefore, the respondents were protected tenants 
and the lease was effective for ten years from the date of the lease. This ex- 
tension of the lease for five years beyond the period of five years mentioned in 
the lease was by virtue of the provisions in the statute. 

The Bombay Tenancy Act, 1939 was repealed by the Bombay Tenancy and 
Agricultural Lands Act, 1948 referred to as the 1948 Act. It may be stated 
here that the 1948 Act ‘repealed the whole of the Bombay Tenancy Act, 1939 
except ss. 3, 3A and 4 which were also modified in the manner mentioned in 
Schedule 1 to the 1948 Act. In the present case, the High Court has recorded 
the finding that the respondents were protected tenants on March 1, 1953. 
That finding is not challenged by either side in the present appeal. 

The respondents have challenged the other finding of the High Court that 
the respondents did not have the right to claim the benefit of s. 5 or other 
relevant sections of the 1948 Act. 

The rival contentions in the present appeal are on the effect of s. 5 of the 
1948 Act which was introduced as an amendment by Bombay Act 33 of 1952 
in substitution of s. 5 as it originally stood in the 1948 Act. On behalf of 
the respondents it is said that they were protected tenants under the 1948 
Act and the lease of the respondents which had come into existence on March 
1, 1943 was extended up to February 28, 1953 and as a result of an amend- 
ment of s. 5 by the 1952 Amending Act the period of the lease was extended 
up to February 28, 1963, and therefore, the appellants could not claim evic- 
tion, The appellants on the other hand contended that the respondents who 
had a subsisting lease dated March 1, 1948 for five years received the benefit of 
statutory extension of the period by another five years up to February 28, 1953, 
and on March 1, 1953 the respondents were protected tenants who had an 
unlimited period of tenancy which could be terminated in accordance with 
the provisions of s. 84 of the 1948 Act. It was also said on behalf of the 
appellants that s. 5 which was introduced into the 1948 Act by the Amending 
Act of 1952 which came into effect on January 12, 1953 did not at all apply to 
protected tenants but only to ordinary tenants. Even if it were assumed that 
B. 5 of the 1958 Act as amended by the 1952 Act applied, it was said on behalf 
of the appellants that as a result of the Bombay Amending Act 13 of 1956 which 
came into effect on August 1, 1956, s. 88B introduced by the Amendment Act 
of 1956 removed s. 5 from the statute and the appellants were not entitled to 
invoke any protection under that section of the statute. 

In order to appreciate these contentions it is necessary to refer to s. 5 which 
Hes introduced into the 1948 Act by the Amending Act of 1952 which is as 

ollows: 

“3. (1) No tenancy of any land shall be for a period of less than ten years: 

Provided that at the end of the said period and thereafter at the end of each 
period of ten years in succession, the tenancy shall, subject to the provisions of sub- 
sections (2) and (3), be deemed to be renewed for a further period of ten years on 
the same terms and conditions notwithstanding any agreement to the contrary. ' 

(2) The landlord may, by giving the tenant one year’s notice in writing before the 
end of each of the periods referred to in sub-section (1), terminate the tenancy, with 
effect from the thirty-first day of March in the last year of each of the said period, 
if he bona fide requires the land for any of the purposes specified in sub-section (1) 
of section 34, but subject to the provisions of sub-sections (2) and (2A) of the said 
section, as if such tenant was a protected tenant, 

(3) Notwithstanding anything contained in sub-section (1)— 

(a) every tenancy shall, subject to the provisions of sections 24 and 25, be liable to 
be terminated at any time on any of the grounds mentioned in section 14; and 
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(b) a tenant may terminate the tenancy at any time by surrendering his interest 
as a tenant in favour of the landlord: 

Provided tbat such surrender shall be in writing and shall be verified before the 
Mamlatdar in the prescribed manner.” ` 


The question in the forefront is whether s. 5 introduced by the Amending 
Act of 1952 applied to protected tenants. Counsel on behalf of the respon- 
dents contended not only that the said s. 5 applied to protected tenants but 
also that if the said s. 5 were held to be applicable only to ordinary tenants 
the respondents who were protected tenants could claim the benefit of ordinary 
tenants by virtue of their position of contractual tenants. 


The 1948 Act recognised a tenant to be a protected tenant if such person 
had been deemed to be a protected tenant under ss. 3, 3A or 4 of the Bombay 
Tenancy Act, 1939. Section 34 of the 1948 Act provided that notwithstand- 
ing anything contained in s. 14 a landlord might terminate the tenancy of a 
protected tenant on the grounds and in the manner as provided in that sec- 
tion. It therefore follows that a protected tenant had been given security 
under the 1948 Act for an unlimited duration and he could be ejected either 
on grounds mentioned in s. 14 or for grounds mentioned in s. 34 of the 1948 
Act. A protected tenancy therefore did not come to an end on the expira- 
tion of any particular period. A protected tenancy could be brought to ter- 
mination only on the grounds and in the manner mentioned in gs. 14 and 34 
of the 1948 Act. It is also noticeable that no new protected tenancy could 
come into existence under the 1948 Act. 


Section 5 of the 1948 Act as it originally stood provided that no tenancy 
could be for a period of less than ten years and no tenancy was to be terminat- 
ed before the expiry of the period of ten years except on the grounds mentioned 
in s. 14. Theréfore, under s. 5 of the 1948 Act as it originally stood, tenants 
other than protected tenants were given a security to the extent of ten years 
only. Persons othér than protected tenants could under ss. 14(2) and 15 of 
the 1948 Act be allowed to hold over and in such case of holding over the 
tenancy ‘‘of such a tenant shall be deemed to have been renewed for a further 
period of 10 years from the date of the expiry on the same terms and condi- 
tions.’’ 

Therefore, under the 1948 Act prior to the amendment in 1952 there was 
on the one hand a protected tenant with a security for an unlimited period 
whose tenancy could be terminated for grounds and in the manner mentioned 
in ss. 14 and 34 of the 1948 Act and on the other hand a person other than 
protected tenant who had a security for a period of ten years with the possi- 
bility of a landlord allowing such a tenancy to hold over in which case he 
would have a further period of ten years, unless the tenancy was terminated 
in accordance with the provisions of the Act. 


It is in this context that s. 5 was introduced into the Act by the Amending 
Act of 1952. The effect of the amended s. 5 came up for consideration by this 
Court in Trimbak Damodhar Ratpurkar v. Assaram Hiraman Patd.' The facts 
in that case were these. A tenancy came into existence on February 5, 19438 
for five years. Under the provisions of s. 23(1).(b) of the 1939 Act as amend- 
ed in 1946 the subsisting lease was deemed to be for a period of not less than 
ten years. During the subsistence of the tenancy the 1948 Act came into exis- 
tence. A notice was given to the tenants calling upon them to deliver posses- 
sion after expiration of the period of tenancy on March 31, 1953. Meanwhile, 
the 1952 Amending Act had come into effect on January 12, 1953. The tenant 
in that case relied on s. 5 as amended in 1952. That case was of an ordinary 
tenant and not of a protected tenant. This Court held that the Amending 
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Act, 1952 repealed s. 14(2) of the 1948 Act, amended s. 5 of the 1948 Act 
and the effect of the amendment in that case‘was stated as follows: 

“Shortly stated the effect of this amendment was that the tenancy of the respon- 
dents, who were till then ordinary tenants as distinct from protected tenants, could 
not be terminated on the expiry of their tenancy except by giving one year’s notice 
and that too on the ground that the lands were required by the landlord for bona fide 
personal cultivation and that the income of the said lands would be the main source 
of income of the landlord”. 


Prior to the Amending Act of 1952 the tenancy of an ordinary tenant could 
be terminated on the grounds mentioned in s. 14 before the expiry of the 
period of ten years. An ordinary tenant however could hold over under s. 14(2) 
of the 1948 Act. After the amendment of s. 5 and the repeal of s. 14(2) of 
the 1948 Act a tenancy contemplated in s. 5 of the Act would at the end of 
each period of ten years subject to the provisions of sub-ss. (2) and (3) be 
deemed to be renewed for a further period of ten years. This was a new pro- 
tection afforded to tenancies mentioned in s. 5 of the Act. The second sub- 
section of s. 5 as amended in 1952 provided that the landlord by giving one 
year’s notice in writing before the end of each period of ten years referred 
to in s. 5(/) of the Act could terminate the tenancy with effect from the thirty- 
first day of March in the last year of each of the said period, if the landlord 
bona fide required the land for any of the purposes specified in s. 84(/) but 
subject to the provisions of sub-ss. (2) and (2A) as if such tenant was a pro- 
tected tenant. On the one hand a tenant under s. 5 as amended in 1952 could 
have a renewal of a further period of ten years and on the other the landlord 
could terminate the tenancy at the end of the period of ten years by giving 
a notice as mentioned in s. 5(2) of the Act as amended in 1952. 


The decision of this Court in Trimbak Damodhar Raipurkar’s case (supra) 
noticed the distinction between ordinary tenants and protected tenants and 
applied s. 5 as amended in 1'952 to the case of an ordinary tenant as distinct 
from a protected tenant. This decision also held that there was a statutory 
extension of the duration of the lease by virtue of the provisions of the Act. 
It could not be said that when a lease for five years was extended as a result 
of the provision of the statute that extension was in terms of the contract. 
In Trimbak Damodhar Raipurkar’s case (supra) this Court held that before 
the lease could expire on March 81, 1953 in that case the period of the lease 
had been extended for ten years as a result of the amendment of s. 5 by the 
Amending Act of 1952 which came into effect on January 12, 1958, and it 
could not be terminated save and except as specified by a valid notice or a 
surrender. The notice given in the month of March, 1952 in that case which 
called upon the tenant to deliver possession on the expiry of the statutory 
period of ten years on March 31, 1958 proved abortive by reason of the opera- 
tion of the amendment of s. 5 renewing the term of the tenancy for the period 
of ten years. 


The principal reason as to why s. 5 as amended in 1952 does not apply to 
a protected tenant is that the tenancy of a protected tenant under the 1948 
Act was of unlimited time and the tenant other than a protected tenant had 
a security only for ten years and it is only under s. 5 as amended in 1952 that 
such a tenant other than a protected tenant become entitled to renewal of the 
tenancy for a further period of ten years in succession as mentioned in the said 
section. Secondly, s. 5 and, in particular, sub-s. (2) thereof as amended in 
1952 spoke of termination of tenancy by the landlord by giving the tenant 
one year’s notice in writing if the landlord bona fide required the land for any 
of the purposes specified in sub-s. (J) of s. 34 but subject to the provisions of 
sub-ss. (2) and (3) of the said section as if such a tenant was a protected tenant. 
The words ‘as if such a tenant was a protected tenant’ indicate that the Legis- 
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lature treated s. 5 as applying to tenancies other than protected tenancies. If 
the word ‘tenancy’ occurring in s. 5 of the Act as amended in 1952 related 
to protected tenancy the words ‘as if such a tenant was a protected tenant’ in 
s. 5(2) would not have been necessary. In the third place, s, 5 of the 1948 
Act as amended in 1952 was in Chapter II of the Act. Chapter IT related to 
general provisions regarding tenancies. Sections 31 and 34 of the 1948 Act 
which related to protected tenants occurred in Chapter III of the 1948 Act. 
The heading of Chapter III of the 1948 Act before the amendment thereof 
in 1956 was ‘Protected tenants, their special rights and privileges.’ The re- 
cognition of protected tenant was one under s. 31 of the 1948 Act. The ter- 
mination of a tenancy of a protected tenant was specifically provided for only 
in s. 34 of the Act. Section 34 itself provided that notwithstanding anything 
contained in s. 14 the tenancy of a protected tenant could be terminated as 
mentioned in s. 34 of the Act. It is true that s. 14 of the Act occurred in 
Chapter II but that section was attracted only for termination of tenancy of 
a protected tenant because of the grounds mentioned in s. 14. These were 
specific provisions for protected tenants. Fourthly, the termination of tenancy 
of a person other than a protected tenant after the amendment of s. 5 in 1952 
on the grounds mentioned in s. 34 of the Act was by applying the grounds as 
if such tenant was a protected tenant. It is, therefore, manifest that if s. 5 
as amended in 1952 applied to protected tenants the manner of termination 
of tenancy mentioned in s. 5, namely, by giving one year’s notice in writing 
before the end of each period of ten years would have been totally inconsistent 
with the manner of termination of tenancy of a protected tenant. A protected 
tenant had unlimited security of tenure with the exception of termination by 
one year’s notice on the grounds mentioned in s. 34 whereas the tenancy of 
one other than a protected tenant could be terminated on the grounds men- 
tioned in s. 34(7) only at the end of each period of ten years. Fifthly, under 
the 1948 Act no new protected tenancy could come into existence whereas a 
tenancy other than that of a protected tenant would continue to be renewed 
for a period of ten years in succession unless the tenancy was terminated at 
the end of one such period of ten years. Finally, if a protected tenancy of 
unlimited time was brought within the ambit of s. 5 as amended in 1952 the 
protected tenancy would be contemplated to be renewed for a period of ten years 
in succession. Any such renewal for periods of ten years would be destruc- 
tive of the protected tenant’s unlimited security as to duration of tenancy. 


In view of our conclusion that s. 5 of the 1948 Act as amended in 1952 
does not apply to protected tenancy for the reasons indicated above, it is not 
necessary to consider another contention advanced on behalf of the respon- 
dents that apart from protected tenancy s. 5 of the 1948 Act as amended could 
be invoked as a part of contractual tenancy. The reason is obvious. - The pro- 
tection afforded by s. 80 of the 1948 Act to contractual terms of tenancy is 
that the rights or privileges vested in the tenancy under any contract cannot 
be abridged or limited. The provisions contained in s. 5 of the 1948 Act as 
amended are provisions of the statute not applicable to protected tenants and 
a protected tenant cannot therefore claim the protection of such a statutory 
provision far less on the ground that it is a right or privilege arising out of 
any contract. It has to be borne in mind that s. 5 as amended in 1952 speaks 
of the fictional renewal of a tenancy for periods of ten years. A protected 
tenant on the other hand acquired the statutory ‘‘Status of irremovability’’ 
when the 1948 Act recognised a protected tenant and nothing more was re- 
quired to be done to renew or extend the duration of statutory tenure. To 
apply the renewal of tenancy for periods of ten years under the amended 
s. 5 would be to rob the protected tenancy of its unlimited security and trun- 
cate it into tenancy for a period of ten years renewable as mentioned therein. 
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In the present case the tenancy under the lease which was for a period of 
five years commencing with March 1, 1948 was operative in duration up to Feb- 
ruary 29, 1948. The respondents by virtue of s. 23(7) (b) of the Tenancy Act of 
1939 as amended in 1946 became entitled to an extension of five years under 
the statutory provisions. This Court in Trimbak Damodhar Raipurkar’s case 
(supra) noticed that the extension of the duration of the lease was by virtue 
of a statute. This is described as a ‘‘Statutory security of tenure.’’ Various 
statutes give security of tenure to tenants. The so-called statutory tenancy 
created under the Rent Acts upon the determination of a contractual tenancy 
is not, properly speaking, a species of tenancy; it is a personal right in the 
tenant not to have an order for possession made against him unless certain 
specified conditions are fulfilled; it is a ‘‘status of irremovability’’ (See Wood- 
fall, Landlord and Tenant, 27th edn., Vol. I, para. 703, pp. 295 to 296). An 
ordinary tenant could invoke in aid the provisions of s. 5 of the 1948 Act as 
amended in 1952 and even in that case the extended term would be under 
the statute and not as a part of the contractual term. A protected tenant, 
as is the case here, is disentitled to be within the scope of the amended s. 5. 


The 1948 Act was amended by the Bombay Amending Act 13 of 1956 which 
came into effect on August 1, 1956. As a result of the 1956 amendment s. 5 
which had been introduced into the Act by the Amended Act of 1952 ceased 
to be on the statute and a new s. 5 was substituted. But the new s. 5 substi- 
tuted in 1956 has no relevance to the present appeal. The contention on be- 
half of the respondents was that s. 5 as amended in 1952 had conferred a 
vested right on the respondents and therefore the deletion of the amended 
s. 5 by the 1956 amendment could not take away the vested rights of the res- 
pondents. 


The contention on behalf of the appellants as to the effect of substitution 
of the amended.s. 5 by a totally different s. 5 of 1956 was first that s. 5 did 
not apply and even if it applied it did not create a vested right and secondly 
if the statute conferred any protection or privilege the statute could take away 
such a protection or privilege. 


This Court is 8. N. Kamble v. Sholapur Munc? considered the effect of the 
1956 Amendment Act in relation to protected tenants. In the present appeal, 
in view of our conclusion that s. 5 of the 1948 Act as amended in 1952 did not 
apply to protected tenants, it is not necessary to consider the contention ad. 
vanced on behalf of the respondents whether they had any vested right in 
the amended s. 5. 

For these reasons the findings of the High Court dated January 27, 1971 
are upheld and the judgment dated November 6/December 6, 1962 is set aside. 

Counsel for both the parties submitted that the matter would have to be 
remanded to the High Court for consideration as to whether there was a valid 
termination of tenancy. The matter remanded to the High Court for deci- 
‘sion of the appeal as to whether there was a valid termination of tenancy. 
In view of the fact that this is an old litigation we hope that the matter will 
be heard as soon as is convenient to the High Court. 


The order of costs passed by the High Court is set aside. Costs of this 
appeal will abide the result of the decision of the High Court. The success- 
ful party would be entitled to costs. 


2 [1966] 1 S.C.R. 618. 
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Present: Mr. Justice J. M. Shelat and Mr. Justice A. N. Ray. 


RAGHUNATH LAXMAN WANI v. THE STATE OF MAHARASHTRA.* 

Maharashtra Agricultural Lands (Ceiling on Holdings) Act (XXVII of 1961), Sees. 3, 
4, 8, $—Whether ceiling area fixed under Act liable to fluctuations with subsequent 
increase or decrease in number of members of family. 


The ceiling area fixed under the Maharashtra Agricultural Lands (Ceiling on 
Holdings) Act, 1961, is not Hable to fluctuations with the subsequent increase or 
decrease in the number of the members of a family, for, apart from the explicit 
language of ss. 3 and 4 of the Act there is no provision in the Act providing for 
the redetermination of the ceiling area of a family on variations in the number of 
its members. The Act visualises the ceiling area of every person with reference 
to the conditions prevailing on the land held by him as on the appointed day; 
such a construction is borne out by the provisions of ss. 8 and 9 of the Act. 

State v. Dinkarrao,! Marutirao Shankarrao Gule-Patil v. The State of Maharashtra? 
and Bhausaheb Babaji Thete v. The State of Maharashtra}, approved. 

(1869) Civil Application No. 1578 of 1969, decided on July 16, 1969 (Unrep. Bom.), 
overruled, 


Tan facts appear in the judgment. 


V. M. Tarkunde, with V. M. Limaye and 8. 8. Shukla, for the appellants. 
Y. 8. Desai, with 8. B. Wad and 8. P. Nayar, for respondents Nos. 1 and 2. 


SHenat J. This appeal, by special leave, is against the judgment and order 
passed by the Maharashtra Revenue Tribunal, dated September 2, 1966, in 
proceedings held by the Deputy Collector under s. 14 of the Maharashtra 
Agricultural Lands (Ceiling on Holdings) Act, 1961 (hereinafter referred to 
as the Act.) in respect of lands held by the appellants. 

The following pedigree explains the relationship‘ between the appellants: 

Tukaram (dead) 





Narayan, d. about 1920—Laxmibai Laxman, d 4-6-1954—Warubai 
I | 
Madhav — Maltibai Raghunath — Rukhminibal 


Alka EIA 





| | | | 
Ramesh Suresh Shaila Mukand 
(minor) (minor) (minor) (minor) 


It is not in dispute that, until at any rate 1956, appellant Raghunath and 
the other members of the family formed a joint and undivided Hindu family 
of which Raghunath, on the death of his father Laxman in June 1954, became 
the karta and the manager. The family then held 523.03 acres of lands situate 
at Ranjangaon, Sangwi, Karajgaon, Shindi and Odhre villages. In 1956, ap- 
pellant Raghunath gave a vardhs (intimation) to the Talathi stating that he 
and the other members of his family had entered into a partial partition where- 
under Laxmibai, the widow of Narayan, received 41.13 acres of land of Karaj- 
gaon, Kashinath, named Madhav Narayan after his adoption, 74.20 acres of 
land in Shindi village and Warubai, his mother, 64.03 acres of land of Shindi 
and Odhre villages. The balance of 343.07 acres of the said lands still stood 


“Decided, August 6, 1971. Civil Appeal April 18, 1968 (Unrep 
No. 5 of 1967, from Bombay. (1969) Special Cea Application No. 229 
$ brea 72 Bom. L.R. 287. oft 1968, decided by K.K. Desai and Vaidya JJ., 


1968) ee Civil Application No. 767 on July, 7, 1969 (Unrep.). 
of 7 088, deci by Patel and Nain JJ., on 
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in his name. But his case was that the members of the family had separated 
and ceased to constitute a joint and undivided family, and therefore, held the 
said balance in equal shares as tenants-in common. The position thus was that 
on August 4, 1959, 343.07 acres of land comprising of 180.20 acres of Ran- 
Jangaon and 162.27 acres of Sangwi villages remained in his name. It was 
said that out of these 343.07 acres of lands, 75.27 acres had come to his share 
thus leaving 267.20 acres of land held by them all as tenants-in-common. 


On April 1, 1960, Raghunah sent another vardht (intimation) to the Talathi 
of Ranjangaon stating that the partition by metes and bounds, which had 
remained partial in 1956, had been completed on that day. He also intimated 
that under this partition 75.27 acres of land of Ranjangaon village went to 
Rukhminibai and Ramesh, his wife and son respectively, 53.29 acres of Ran- 
jangaon village to Madhav and his wife, Maltibai and 8.36 acres of Ranjan- 
gaon village to Warubai, his mother, i.e., the widow of Laxman. 

According to the appellants, all the lands, which were partitioned and allot- 
ted in 1956 to Laxmibai, Madhav and Warubai, had been sold away, most of 
them before August 4, 1959 and the rést in 1960 and 1961. Likewise, between 
October 17, 1960 and May 30, 1962 Raghunath had sold 150.13 acres out of 
the remaining lands. The result of the alleged partition and the sales was 
that Raghunath held only 54.22 acres of lands at Ranjangaon and Sangwi, 
and that therefore, there was no surplus land for him to declare, the ceiling 
for this area under the Act being 96 acres for an individual or a family con- 
sisting of five members. 


In support of their case of partition in 1956 and 1960 and the sales of lands 
which had come to the shares through it of the different members of the family, 
the appellants relied on their own affidavit, the statements of the various 
transferees, the said vardhts by Raghunath, certain market receipts showing 
sales of agricultural produce by the-members of the family, extracts from vil- 
lage forms 7, 7A and 12 showing the different crops grown in the lands and 
the names of the different members of the family set out therein as occupants, 
and lastly, a consent deed April 11, 1960 executed by Madhav, Laxmibai and 
Warubai which recited the said partial partition in 1956, the fact of their 
being tenants-in-common in respect of the rest of the lands and the authority 
given by them to Raghunath to sell the lands for himself and on their behalf 
and on such sales having been effected each of them having become entitled to 
1/4th share in the sale proceeds. 

The Deputy Collector, however, rejected the appellants’ case of partition, 
firstly in 1956 and then in 1960, and held that the family at the material time 
held 343.07 acres of lands. He also held that out of the 14 members of the 
family as three of them had been born after January 26, 1962, that being the 
appointed day under the Act, and as appellant Madhav had purchased 11.20 
acres of land separately on March 11, 1960, they could not be treated as mem- 
bers of the family under s. 6 for the purpose of the additional 1/6th of the 
basie ceiling area. Thus on the basis that the family consisted of 10 members 
only he allowed 96 acres plus 5/6th thereof, in all 176 acres and declared 
the remaining 167.07 acres as surplus. 

On an appeal under s. 33 of the Act, the Revenue Tribunal accepted the 
findings of the Deputy Collector rejecting the appellants’ case of partition 
and held that the said sales effected by the members of the family were made 
to defeat the objects of the Act. The Tribunal, however, made one modifi- 
cation in the order of the Deputy Collector, in that, it held that though Survey 
No. 81 was acquired in the name of Madhav on March 11, 1960, there was 
nothing to show that that acquisition was from his separate funds or was to be 
held by him separately, and therefore, he could not be excluded from the 
family for the purposes of s. 6. In this view the Tribunal held that the family 
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held 343.07 acres plus 11.20 acres purchased i in the name of Madhav, i.e. 354.27 
acres, that the family members being 11 in number, each of them in excess 
of five members was entitled to an additional 1/6th of the ceiling area, and 
that consequently, the ceiling area for the family would be 192 acres. The 
surplus area thus would be 162.27 acres and not 167.07 acres as declared by 
the Deputy Collector. The present appeal challenges the correctness of these 
conclusions of the Tribunal. 

The Act was brought into operation as from January 26, 1962, which is the 
appointed day under s. 2(4). Section 3 provides: 

“In order to provide for the more equitable destribution of agricultural land 
amongst the peasantry of the State of Maharashtra—on the commencement of this Act, 
there shall be imposed to the extent, and in the manner hereinafter provided, a maxi- 
mum limit (or ceiling) on the holding of agricultural land throughout the State”. 


Section 4(7) lays down that subject to the provisions of the Act no person 
shall hold any excess over the ceiling area, as determined ‘‘in the manner 
hereinafter provided.” Under s. 4(2), all land held by a person (which ex- 
pression includes a family) in excess of the ceiling area, shall be deemed to 
be surplus land. Section 5 provides for the ceiling area, in the several local 
areas and for each class of land, fixed having regard to the soil classification, 
climate, rainfall and other factors enumerated therein. Under s. 6, if a family 
consists of members exceeding five in number, such family -is entitled ‘to hold 
Jand exceeding the ceiling area to the extent of 1/6th of the ceiling area 
for each member in excess of five, so however that the total holding is not to 
exceed twice the ceiling area; and in such a case, in relation to the holding 
of that family, such area shall be deemed to be the ceiling area. The proviso 
to s. 6 runs as follows: 

“Provided that for the purpose of increasing the holding of a family in excess of 
the ceiling area as. aforesaid, if any member thereof holds any land separately he shall 
not be regarded as a member of that family for such purpose.” 


Section 8 provides that no person, who, on or after the appointed day, holds 
land in excess of the ceiling area, shall on or after that day transfer or par- 
tition any land until the land in excess of the ceiling is determined. Section 9 
prohibits any person at any time, on or after the appointed day, from acquir- 
ing by transfer or partition any land if he already has land in excess of the 
ceiling area or land which together with any other land already held by him 
will exceed in the total the ceiling area. Section 10 provides that if a person 
after August 4, 1959 but before the appointed day, transfers or partitions any 
land in anticipation of, or in order to avoid or defeat the objects of this Act, 
or if any land is transferred or partitioned in contravention of s. 8, then, in 
calculating the ceiling area of such a person the land so transferred or parti- 
tioned shall be taken into consideration and the land exceeding the ceiling area 
so calculated shall be deemed to be in excess of the ceiling area for that hold- 
ing notwithstanding that the land remaining with him is not in fact in excess 
of the ceiling area. If by reason of such transfer or partition the holding of 
that person is less than the area so calculated to be in excess of the ceiling 
area, then all his land shall be deemed to be surplus land and out of the land 
so transferred or partitioned and in possession of the transferee land to the 
extent of such deficiency shall be deemed to be surplus. Section 12 than pro- 
vides that if any person (i) has at any time between August 4, 1959 and Jan- 
uary 26, 1962 held, or (ii) on or after January 26, 1962 acquires, holds or 
comes into possession of any land in excess of the ceiling area, or (iii) whose 
land is converted into any other class of land as a result of the expiry of the 
period or the date set out in s. 2(5), or (iv) whose land is converted into any 
other class of land in the circumstances described in s. 11 e.g., as a result of 
irrigation from a source constructed by Government, thereby causing his hold- 
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ing to exceed the ceiling area, then, he shall furnish within the respective 
periods prescribed therein to the relevant Collector a report containing parti- 
enlars of all lands held by him. In such’ cases, the Collector has to hold an 
enquiry under s. 18 in respect of the matters set out in that section namely, 
the area of land by such a person on August 4, 1959, whether any acquisition 
by him between August 4, 1959 and January 26, 1962 should be considered 
in calculating the ceiling area, the total area held by him on January 26, 1962, 
whether any transfer or partition is made by him contrary to s. 8, whether 
any land has been acquired or possessed on or after January 26, 1962 by 
transfer or partition, whether there has been any acquisition on or after Jan- 
uary 26, 1962 by testamentary disposition, devolution on death or operation 
of law, the total area held by him on the date of enquiry and the area he 
is entitled to hold ete. At the end of such enquiry, the Collector has to make 
the declaration in terms of s. 21. 

The first question which emerges for determination is whether there was 
severance of the joint family and a partition in respect of some of the lands 
in 1956 and a completion of that partition in 1960 as alleged by the appel- 
lants. It is true that in support of their case of partition partly in 1956 and 
then in 1960, the appellants relied on (1) the two mutation vardhis by Raghu- 
nath to the Talathis, (2) sales of lands which came to the shares of and which 
were allotted to certain members of the family, (3) market receipts showing 
sales by such members of the agricultural produce of lands, and (4) the 
affidavits by the members of the family and their transferees. It is also true 
that in the vardht (intimation) to the Talathi of Rajangaon on April 1, 1960, 
appellant Raghunath recited the fact of the partial partition having been made 
on May 1, 1956 and the said affidavits also mentioned the fact of the sever- 
ance of status and the fact of the members of the family holding thereafter 
the family properties as tenants-in-common. Both the Deputy Collector and 
the Tribunal, however, arrived at a concurrent finding for reasons given by 
both of them after an examination of the materials placed before them that 
the appellants’ case of the severance of status and partition of the family 
lands partially in 1956 and then in 1960 was not acceptable. The question 
is whether we should be justified in an appeal under art. 136 in interfering 
with such a concurrent finding of fact... 


The absence of any document regarding the alleged severance of the family 
and the partial partition in 1956, the inequality of shares allotted to some of 
the members of the family both in 1956 and in 1960, the absence of any prin- 
ciple or basis for such alleged distribution, the sale of the whole of the lands 
said to have come to them as a result of the alleged partial partition, the emer- 
gence for the first time in 1960 through Raghunath’s said vardhts and the 
consent deed that each of the four parties were to have an equal 1/4th share 
in the properties remaining after the alleged partial partition, the total ab- 
sense of any reference to the other properties such as houses and movables 
as subject matter of the partition, the absence of evidence showing appropria- 
tion of the sale-proceeds by the members to whose shares the lands sold were 
said to have come, all these factors rendered the appellants’ case of partition 
first in 1956 and then in 1960 doubtful. If in consideration of these factors 
the two authorities concurrently declined to accept the case of partition, we 
on our part would be more than reluctant to interfere and upset such a finding. 
The appellants, in our view, accordingly must fail on that count. 


As already noticed, s. 3 provides that there shall be imposed to the extent 
and in the manner provided hereinafter a ceiling on the holding of agricul- 
tural land on the commencement of the Act, i.e. on and from January 26, 
1962. Under s. 4, no person can hold land in excess of the ceiling area and 
all land held in excess of the ceiling area would be surplus land and would be 
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dealt with in the manner provided for such surplus land. Section 5 provides 
for the ceiling area in each of the local areas and for each class of land as 
set out in the Schedule. Since a family is included in the definition of ‘per- 
son’, a family which consists of five persons would be entitled to the ceiling 
area as laid down in s., 5. In cases of families having more than five mem- 
bers, they would be entitled to hold land exceeding the ceiling area to the 
extent of 1/6th of such ceiling area for each member in excess of five. In 
such a case, the ceiling area for such a family would be the area so calculated. 
But the proviso to s. 6 lays down that if any member of such family holds 
any land separately, he is not to be treated as a member of that family for 
the purpose of increasing the holdings of that family to the extent as afore- 
said, i.e.,.1/6th of the basic ceiling area. 


Having provided thus for the fixation of a ceiling area for every person 
and having provided that there shall be imposed on every person a ceiling on 
and from the appointed day, the Act by ss. 8 and 9 lays down that, (i) no 
person who ‘‘on or after the appointed day’’ holds excess lands shall, on or 
after that day, transfer or partition any land until the excess land held by 
him is determined, and (ii) that no person at any time on and after the ap- 
pointed day shall acquire by transfer or partition any land if he has land in 
excess of the ceiling area or land which together with any other land already 
held by him would exceed in the total the ceiling area. 


The scheme of the Act seems to be to determine the ceiling area -of each 
person (including a family) with reference to the appointed day. The policy 
of the Act appears to be that on and after the appointed day no person in the 
State should be permitted to hold any land in excess of the ceiling area as 
determined under the Act and that ceiling area would be that which is deter- 
mined as on the appointed day. Therefore, if there is a family consisting of 
persons exceeding five in number on January 26, 1962, the ceiling area for 
that family would be the basic ceiling area plus 1/6th thereof per member 
in excess of the number five. The ceiling area so fixed would not be liable 
to fluctuations with the subsequent increase or decrease in the number of its 
members, for, there is, apart from the explicit language of ss. 3 and 4, no 
provision in the Act providing for the redetermination of the ceiling area of 
a family on variations in the number of its members. The argument that 
every addition or reduction in the number of the members of a family requires 
redetermination of the ceiling area of such a family would mean an almost 
perpetual fixation and re-fixation in the ceiling area by the Revenue authori- 
ties, a state of affairs hardly to have been contemplated by the Legislature. 
The argument would also mean that where a surplus area is already deter- 
mined and allotted to the landless persons such area would have to be taken 
back and given to a family, the number of whose members subsequently has 
augmented by fresh births. 


It is true that s. 12 does lay down an obligation on a person to furnish to 
the Collector a report containing particulars of all lands held by him if he 
has held at any time after August 4, 1959 but before the appointed day or 
has on or after the appointed day acquired or held or has come into possession 
of any land in excess of the ceiling area as envisaged by s. 10(2) or whose 
lands are converted into any other class of land as a result of the expiry of 
the period or date specified in s. 2(5) or whose land is converted into any other 
class for the reasons given in s. 11 and the Collector then has to hold an en- 
quiry and declare his excess land under s. 21. But these are the only cases 
contemplated where there would have to be a re-appraisal of the ceiling area, 
otherwise the Act, as aforesaid, visualises the ceiling area of every person 
with reference to the conditions prevailing on the land held by him as on the 
appointed day. Such a construction appears to, be borne out by the provisions 
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of ss. 3 and 4 as also of ss. 8 and 9 of the Act. This is also the view taken 
by the High Court of Bombay on more than one occasion. (See State v. Din- 
karrao, also Marutirao Shankarrao Gule-Patid v. The State of Maharashtra? 
and also Bhausaheb Babaji Thete v. The State of Maharashtra’). A view cont- 
rary to that taken in the above-mentioned cases was adopted in Civil Application 
No. 1578 of 1969, decided on July 16, 1969 by another Division Bench of that 
High Court. But that does not appear to be a correct view as the learned Judges 
there failed to appreciate that s. 12 contemplates a limited number of cases 
where a ceiling area has to be refixed by reason of the intervening events. 
Except for those cases, the scheme of the statute is that a ceiling area is to 
be ascertained with reference to the state of affairs existing on the appointed 
day. In this view, the Revenue Tribunal was right in not taking into con- 
sideration the three children born in the family after the appointed day while 
determining the ceiling area to which the appellants’ family was entitled to. 


As regards the land purchased in March 1960 in the name of Madhav, the 
proviso to s. 6 is clear. For the purpose of increasing the holding of a family 
in excess of the ceiling area, if a member thereof holds any land separately 
he cannot be regarded as a member of that family for such purpose. There 
would be in such a case two alternatives only. Hither that land is held to be 
the separate property of Madhav, in which case he cannot be regarded as a 
member of the family for the purpose of s. 6, or it is treated as a family pro- 
perty although it might have been purchased for some reason or the other in 
Madhav’s name. In the latter event, though it would be added to the total 
holding of the family, Madhav would be regarded as a member of the family 
and the family being one having more than five members, it would be entitled 
to an additional 1/6th of the ceiling area so far as Madhav is concerned. The 
Tribunal rightly took this view and included the additional 1/6th area, as 
there was no evidence that Madhav or the family had treated the said land 
as & separate property of Madhav. 


For the reasons hereinabove contained the appeal fails. It is, therefore, 
dismissed with costs. 


Appeal dismissed. 





CRIMINAL REFERENCE. 
[NAGPUR BENCH] 





Before Mr. Justice Masodkar. 
STATE OF MAHARASHTRA v. VITHABAI LAXMAN HEDAU.* 


Criminal Procetlure Code (Act V of 1898), Sec, 488—Proof of marriage—Burden of proof, 
how to be discharged. 


Under s. 488 of the Criminal Procedure Code, 1898, a prima facie case to support 
a claim that the applicant is the legally married wife of the non-applicant has te 
be established by the applicant. Evidence tendered on oath by both the parties, 
circumstances relating to the conduct of parties, their previous admissions, their 
movements prior to coming in Court are all valuable guides in such matters. Pre- 
ponderance of probabilities, therefore, may indicate that the applicant’s claim is 


trustworthy. That is sufficient to enable the Court to act under s. 488 of the 
Code. 


1 (1969) 72 Bom. L.R. 237. of 1968, decided by K.K. Desai and Vaidya JJ., 
2 (1968) Special Civil Application No. 767 on July 7, 1969 (Unrep.). 
of 1968, decided by Patel and Nain JJ., on *Decided, November 28, 1972. Criminal 
April 18, 1968 (Unrep.). Reference No. 48 of 1972. 
8 (1969) Special Civil Application No. 229 
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! The burden, in the matrimonial cases or when the matter is with regard to 
punishment to the accuged upon the proof of the marriage, is not the same as 
is under s. 488 of the Code. It is a quasi criminal jurisdiction. The probabilities 
involved in the case can be collected together to find out whether the applicant 
has made out a case that she is the legally married wife of the non-applicant. 

Vanajakshamma v. P. Gopala Krishna! and K. J. B. David v. Nilamoni Devi,2 agreed 
with, 

In Re Gulabdas Bhaidas} and Bhanbai Mavji v. Kanbi Karshan,4 referred to. 


Tre facts are stated in the judgment. 


P.C. Palshtkar, Additional Government Pleader, for the applicant. 
‘Mrs. Khadakkar, for opponent No. 1. 
Q.A. Paunikar, for opponent No. 2. 


MagopKar J. he Sessions Judge, Nagpur, has made this reference in Cri- 
minal Revision Application No. 14 of 1972, which was directed against the 
order made by the Judicial Magistrate First Class, 8th Court, Nagpur, reject- 
ing an application filed by Smt. Vithabai claiming maintenance under s. 488 
of the Code of Criminal Procedure. 

During the trial it was the case of the applicant that she was married to the 
non-applicant on April 12, 1970 at Nagpur and was living with him at Gond- 
halipura, Dasera Road till about November 1970. She conceived from the non- 
applicant and by the time her evidence was recorded, she had also delivered a 
child. To this plea that she was legally married wife, the non-applicant by 
his written statement said that she was not his wife at all and further she was 
never married to him. 

The learned trial Court, who recorded the evidence in this case, came to the 
conclusion that the marriage as per Hindu law was not established and dis- 
missed the application. The learned trial Court observed that if the marriage 
performed was according to Hindu rites, then homa and saptapadi are the 
essential ceremonies which should take place and without that the marriage 
cannot be said to be a valid marriage. The evidence on record does not go to 
show that a valid marriage had taken place between the parties. The revi- 
sional Court, i.e., the Sessions Judge, considered that this approach of the 
learned trial Judge to test the marriage strictly in accordance with the re- 
quirements of Hindu law as if the learned Judge was trying an offence or 
deciding a civil dispute, has vitiated the said judgment. The Sessions Judge 
has observed that the burden in the matters arising under s. 488 of the Code 
which is a summary proceeding, contemplated by law, is not that heavy which 
is required when a trial for offences or for the purposes of establishing a 
marriage under civil law is contemplated. Upon that view, he has recom- 
mended that the order passed by the learned trial Judge should be set aside 
as there was sufficient evidence to establish that the applicant was the legally 
married wife of the non-applicant. 

The law relating to the provisions of s. 488 of the Code of Criminal Pro- 
‘cedure has been a subject matter of consideration by the Division Bench of 
this Court in In Re Gulabdas Bhaidas.! This Court was considering the pro- 
visions of s. 488 of the Code, though under different circumstances relating 
to the offer made by the non-applicant. The Court observed by looking to the 
scope and object of Chapter 36, which is entitled ‘‘Of the Maintenance of 
Wives and Children’’, that this chapter was ‘‘a mode of preventing vagrancy, 
or at least of preventing its consequences.’’ It is further observed that the 

1 [1970] A.ILR. Mys. 305. 4 [1970] A.LR. Guj. 187. 


2 [1038] A.LR. Or. 10. 1 (1891) I.L.R. 16 Bom. 289. 
8 (1891) LL.R. 16 Bom. 269. : 
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Magistrate may not accept the English statutes.and decisions, ‘‘which must 
have been familiar to the Indian Legislature when the Code of Criminal Pro- 
cedure was passed.’ Reference is made to the judgment of West, J., In re 
The Petition of Shaik Fakrudin? and to the decision in In the matter of the 
Petition of W.A. Thompson being an-authority for holding the scope of the 
chapter in question to be limited. The Court observed that the Magistrate 
may not, except as is expressly provided, usurp the jurisdiction in matri- 
monial disputes possessed by the civil Courts. It was further held that the 
questions which must be decided in the affirmative in such a case are whether 
the applicant was validly married to the person who was arrayed as non- 
applicant and whether she is justified in living separate from him. 

From this it is obvious that the Court before whom the application under 
g. 488, Code of Criminal Procedure is made, has to come to a conclusion affir- 
matively whether the applicant was validly married with the non-applicant. 
To that effect is also the judgment cited by the non-applicant’s learned coun- 
sel reported in Bhanbat Mavji v. Kanbi Karshan* 

However, the question is one of approach and the burden in such matters. 
If, taking an over-all picture’ of the evidence in a given case, it is possible to 
come to a conclusion that the case pleaded by the applicant that she was legal- 
ly married to the non-applicant, then the proceedings under s. 488 are pro- 
perly instituted by her. The burden, in the matrimonial cases or when the 
matter is with regard to punishment to the accused upon the proof of the 
marriage, is not the same as is under s. 488, Code of.Criminal Procedure. It 
is a quasi criminal jurisdiction. The probabilities involved in the case can 
be collected together to, find out whether the applicant has made out a case 
that she is the legally married wife of the non-applicant. For obviously the 
orders rendered under s. 488 of the Code do not lead to an issue of estoppel 
about the marriage of the parties in any competent proceedings to. determine 
their real relationship. For the purpose of preventing vagranucy power is 
conferred upon the Magistrate to provide for, and thus protect, a destitute in 
summary proceedings. If sufficient material is put in such a trial to indicate 
the truth that the applicant is the wife of the non-applicant, the power has 
to be exercised. Prima facie case to support such a claim has to be establi- 
shed by the applicant. Evidence tendered on oath by both the parties, cir- 
cumstances relating to the conduct of parties, their previous admissions, their 
movements prior to coming in Court are all valuable guides in such matters. 
Preponderance of probabilities, therefore, may indicate that the applicant’s 
claim is trustworthy. That is sufficient. to enable the Court to act under 
8. 488 of the Code. If a regular trial of the complicated question as to the 
strict proof of the marriage ceremony is insisted, then in many. cases the pro- 
visions would be rendered ineffective. 

Standard of proof in such matters has been considered by the Mysore High 
Court in Vanajekshamma v. P. Gopala Krishna and so also in K. J.-B. David 
v. Nilamon Dev. I am in respectful agreement with the proposition stated 
in these two decisions. 

It will be necessary, therefore, to see the eviderice in this case whether prima 
facie the applicant has established that she is the legally married wife of the 
non-applicant. The conduct and also-the evidence of the non-applicant.’can 
also be taken into consideration for arriving at a conclusion on this point. 


[His Lordship after considering the evidence in the case, concluded.] 


The events brought out on record by the evidence led on behalf of the ap- 
plicant show that there is ample material to come to the conclusion that the 


2 3 LL.R. 9 Bom. 40. 5 [1970] A.LR. Mys. 805. 
3 (1874) 6 N.W.P. 205. 6 [1958] A.LR. Or. 10. 
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applicant is the legally married wife of the non-applicant. To that extent, 
therefore, the order of the learned trial Court will have to be set aside... 


While setting aside, therefore, the order of the 8th Court, it is held that the. 
applicant has proved that she is the legally married wife of the non-applicant and 
as such entitled to maintain an application under 488 of the Code. The non- 
applicant is directed to pay monthly maintenance from the date of application 
at Rs. 50 to the applicant as his wife, as in this case it appears that he had 
left her‘and he is not willing to keep her. The reference is, therefore, ac- 
cepted and the order of the trial Court is set aside. An order in the above 
directions to issue. 

Reference accepted. 


CRIMINAL APPELLATE. 
[NAGPUR BENCH] 


Before Mr. Justice Padhye and Mr. Justice Masodkar. 


THE STATE OF MAHARASHTRA v. DASHRATH LAHANU KADU.* 


Criminal Procedure Code (Act V of 1898), Sec. 44—Indian Penal Code (Act XLV of 1860), 
Sec. 302—Whether duty to give information under s. 44, Criminal Procedure Code 
. ceases when information has reached police through some other source—Adequacy 
of punishment under s. 302, Indian Penal Code how to be determined. 


The requirements of s. 44 of the Criminal Procedure Code, 1898, are fully satis- 
fied once information relating to an offence mentioned in the section has reached 
the police. Therefore every eye-witness or every person who is in the know 
of the circumstances relating to an offence is not further expected to go to the 
Police Station so as to give a report of. what he saw. 

Nawab v. Crown,! Emperor v. Kallu,2 Anna v. Hyderabad State? and Ram Balak 
Singh v. State,+ referred to. 

While considering the adequacy of punishment for an offence under s. 302 of 
the Indian Penal Code, it is necessary to take into account the setting in which 
the crime appears to have been committed. A judicial balance is required to be 
struck as to which of the alternative punishments provided for in s, 302 of the Code 
should be chosen to best subserve the ends of justice in a given case. Both pre-crime 
and post-crime events would necessarily assume relevance enabling and guiding 
the judicial decision in this regard. If a crime appears to have been pre-planned, 
and circumstances indicate that it was cruel, cold-blooded murder, thén reasonably 
it is possible to infer that such a crime is achieved upon a planned motivation or 
is goal-oriented. If, on the other hand, the crime was an explosion accelerated 
by setting in of a frustration in the human mind; it may well be within the ken 
of impulsive agressions different from a pre-planned erime. Difficult though it may 
be to delve into the depths of human psychology and to reach its sources, psycho- 
logical studies indicate a possibility which may aid a Court in making its choice of 
punishments. 


Tux facts appear in the judgment. 


P. C. Palshikar, Assistant Government Pleader, for the State. 
G. J. Ghate and P. B. Gadkari (appointed), for the aceused. 


Masopkar J. On October 30, 1971, at about noon time, 1.30 P.M., a middle 
aged lady of about 32 years by name Watsala and another person of age about 


*Decided, September 29, 1972. Confirmation 2 [1987] A.LR. Oudh 259. 
Case No. 4 of 1972 (with Criminal Appeal No. 3 [1956] A.LR. Hyd. 06. ` 
81 of 1972). 4 [1964] A.LR. Pat. 63, 

1 [1928] A.LR. Lah. 391. 
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55 years by name Pundlik were done to death in a village field No. 50/1 of 
Mousa Pala situate in Morshi tahsil of district Amravati. The accused 
Dashrath, appellant in Criminal Appeal No. 81 of 1972, has been found guilty 
as the author of this double-murder-tragedy. In his appeal the said accused 
seeks reversal of his conviction. The’ Additional Sessions Judge, Amravati, 
who found him guilty under s. 302, Indian Penal Code has sentenced the ac- 
cused to be hanged and has made reference under s. 374 of the Criminal Pro- 
cedure Code, for confirmation of that sentence in Confirmation Case No. 4 of 
1972. 

The facts that have been found upon the prosecution case by the learned 
Additional Sessions Judge and which cannot be in dispute are that the pre- 
gent accused-appellant so also the deceased Watsala and Pundlik were all re- 
sidents of town Morshi. The said Watsala was a married lady and her husband 
was one Rodba Lodba. Ramesh (P.W. 7) who is aged about 15 years is her 
son. The accused does not deny and accepts that Watsala was serving with 
him as a maid-servant and on the fateful day in the morning he had been to 
her place at about 8 A.M. as stated by Ramesh. 


It further appears that Watsala accompanied by her son P.W.7 Ramesh 
started from her house at about 11 A.M. on the morning of October 30, 1971 
and went for agricultural labourer’s work at deceased Pundlik’s field where 
she was ultimately found dead. Pundlik Shimpi another deceased person in 
this case had gone to that field on that eventful day and P.W. 4 Shrawan had 
seen both Pundlik Shimpi and Watsala going by the footway to that field. 
Thus Pundlik appears to have gone to the field sometimes in the morning and 
was ultimately found dead in the field itself. 

The dead bodies of both these victims, after the inquést reports recorded by 
the police vide exh. 17 as far as Watsala w/o Rodba and vide exh. 19 as far 
as Pundlik Mamaji Kapse are concerned and spot panchanama exh. 21, ap- 
pear to have been forwarded for autopsy to P.W. 9 Dr. Vidyadhar and 
P.W. 10 Dr. Deshmukh who were the Medical Officers at Morshi. The said Dr. 
Vidyadhar carried on the autopsy on the body of Pundlik on November 1, 
1971 and has deposed that there were eight external injuries on the deceased 
which he narrates as under.... 

The doctor’s opinion was that Pundlik died of haemorrhage and injuries to 
the vital parts like spinal-cord and the brain. He considered even injury 
No. 6 as sufficient in the ordinary course of nature to cause.the death as the 
skull was fractured and even the brain matter had come out. Accordingly, 
- he proved the post-mortem report which is exh. 25. 

On the same day, i.e. November 1, 1971, P.W. 10 Dr. Baburao Laxman 
Deshmukh, Medical Officer, Morshi, carried on the autopsy on the dead body 
of Watsala. He deposes that he noticed six injuries on the dead body of 
Watsala which are all incised wounds and describes them as follows.... 

Dr. Deshmukh opined that injury No. (2) was sufficient individually in the 
ordinary course of nature to cause death, so also injury No. (5). He noticed 
that the skull was fractured and the brain substance was damaged. He opin- 
ed, therefore, that the injuries in the ordinary course of nature were sufficient 
to cause.the death and that Watsala died because of those injuries caused to 
her vital parts. 

This evidence cannot be in any manner doubted and it establishes that both 
Watsala and Pundlik were mercilessly hacked to death and in fact died of 
injuries almost instantaneously. Both the doctors have also opined that 

ose injuries could be caused by means of an axe which was referred to them 
for their opinion. 

The axe which is article 5 in this case and which was referred for the opinion 
of the doctors, has sharp, blade of length 2.2” and has an handle of wood 
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about 2’.9” in length. It is no more in dispute that this article 5 was seized 
from the accused slong with other articles. Blood was detected on this axe 
and the Chemical Analyser has reported that it was of human origin. Ac- 
cording to the Police Sub-Inspector P,W. 15 Arjun, the axe along with other 
articles was duly seized from the accused at the Police Station, Morshi, on 
the day of occurrence in the presence of panchas vide exh. 15. The panch 
witness P.W. 8 Vishwasrao duly supports the version of P.S.I. P.W. 15 
Arjun. It thus appears that the axe which can be the weapon of attack was 
seized from the aceused in the Police Station itself when he went there at 
about 4 O’ clock, i.e. immediately after the incident. The accused does not 
deny the possession and the surrender of this axe to the police nor its seizure. 
On the other hand, he says, along with this axe other articles which were on 
the person of deceased Watsala like article 1, which is called Ekdani (i.e. neck- 
lace), another necklace type wearing ornament article 3, one black glass-bead 
necklace wear article 2, were all surrendered by him on October 30, 1971, to the 
police. The seizure of these articles is exh. 15 and the Chemical Analyser 
has found that articles 1 to 3 were all stained with human blood. In fact, it. is 
the case of the accused as told by him in his examination under s. 342 of the 
Code of Criminal Procedure, that after giving meals to Kisan who is examined 
in this case as P.W.5, he went to the temple to have darshan of the God and 
saw dead bodies in the field of Pundalik Shimpi. He saw also P.W. 1 Tul- 
shiram in the field, who, according to the accused, on seeing him ran away. 
Accused says that he went near, the dead bodies and saw Ekdani (necklace) 
round the neck of deceased Watsala.' He had an axe. He felt that a thief 
might remove the golden necklace and so he cut out the same by means of his 
axe. He also cut out the other two bead necklaces, put them in the pocket 
of his banian and came to Morshi. He went home, told his father who told 
him to go to the Police Station. Therefore, he went to the Police Station and 
told the Head-constable there that the two dead bodies were seen lying in 
the field of Pundlik Shimpi. He produced those ornaments and further says 
that police have falsely implicated him in this case. Only because Tulshiram 
was seen running away by the accused, he says that this Tulshiram is trying 
to implicate him. Therefore, as to the articles seized by the police vide 
exh. 15, i.e. the golden ornaments on the body of deceased Watsala and the 
bead necklaces which she was wearing, there is no manner of doubt that they 
‘were carried away from the body of deceased Watsala by the accused. Simi- 
larly, the use of axe, article 5, to cut these articles from.the body. of the deceased 
by the accused cannot also be disputed. ` 


This narrows down the controversy between the rival versions. It is not 
at all in dispute, as we have said above, that both Watsala and. Pundlik met 
homicidal deaths and deceased Watsala was wearing articles 1, 2 and 3 which 
were seized from the accused, so also an axe, article 5, which could be the wea- 
pon of attack and cause the injuries as found in the. post mortem examinations. 


The prosecution case is that it was the accused who on the fateful morning 
went to the place of Watsala asking her to come to his field and Watsala refused. 
It is further the case of the prosecution that accused followed Watsala while 
she was going towards the fleld of Pundlik Shimpi. Tulshiram (P. W. 2), 
according to the prosecution, was engaged by Pundlik as agricultural labourer 
in his field and had in fact gone on that day on the saying of Pundlik to call 
Watsala. Tulshiram was present in the field when accused, according to the 
prosecution, in the noon time entered the said fleld armed with an axe and dealt 
deadly blows first to Watsala and then to Pundlik. Prosecution alleges that 
accused sometimes thereafter came towards town Morshi, went to his place 
and confessed the guilt to his father. The confession was overheard by his 
brother P.W. 6 Maroti. The accused is said to have then left his house presum- 
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ably on the advice of his father and while going towards Police Station met 
P.W. 3 Pandurang on the road to whom he wished his last ‘‘Ram Ram’’ ‘and 
reached the Police Station, Morshi, at about 3.80 P.M. on that day. P.W. 11 Ibra- 
himkhan, who was the Head-constable on duty, received the information from 
the accused at the Police Station and he registered the offence and drew the 
first information report which is produced in this case at exh. 30 but which 
cannot be read being wholly confessional (See A.Nagesia v. Bihar State!). 
The prosecution further says that after receipt of this information, Head-con- 
stable Ibrahimkhan sent constable P.W. 13 Ramakrishna along with another 
constable Haribhau:to go to the field of Pundlik Shimpi in Mousa Pala. On 
way to the field, P.W. 13 Ramkrishna saw Ramesh (P.W. 7) proceeding to- 
wards the field and taking him with him went to the field where he saw two 
dead bodies, one of Watsala and another of Pundlik. As stated earlier, the 
spot panchanama and inquest panchanamas were duly drawn and the dead 
bodies were forwarded for post mortem on the next day i.e. October 31, 1971. 
Thus, the prosecution case is that on the same day i.e. October 30, 1971, Police 
received the information of the offence which was duly registered at about 
8.80 P.M. and simultaneously the accused was placed under arrest. 


The prosecution, therefore, relies on ‘the evidence of Tulshiram (P.W.2) 
as the eye-witness to the incident, on the evidence of P.W. 7 Ramesh the son 
of Watsala, P.W. 5 Kisan whom the accused had met at about 11 O’clock, 
P.W. 8 Pandurang whom the accused had met at about 3 O’clock and 
P.W. 11 Ibrahimkhan Police Head-constable who was in the police station 
when accused went to the Police Station at 3.80 P.M., to prove the move- 
ments of the accused from morning till he was arrested on that fateful day. 
The prosecution further relies on the-testimony of P.W. 6 Maroti who is the 
brother of the accused to establish that at about 3.00 P.M. the accused came-to 
his home and was heard telling his father that he had committed two murders. 
Further reliance is placed by the prosecution on other circumstances to prove 
the guilt of the accused, those being testimonies of two doctors, P.W. 9 Vidya- 
dhar Dhole and P.W. 10 Baburao Deshmukh referred to above, and their post- 
mortem reports relating to the injuries on the persons of the deceased, the 
seizure of the articles under exh. 15 being: the three ornaments from the body 
of the deceased Watsala and the axe which could be the weapon of attack. The 
prosecution, therefore, contends that looking to the evidence on record there is 
no manner of doubt that it was the accused who hacked both Watsala and 
Pundlik to death. There is an underlying vein of motive suggested, in that 
Watsala appears to be a gay lady having illicit connections both with the ac- 
cused and the deceased Pundlik. The accused does not dispute that he is a 
widower and so was the deceased Pundlik. The Police Sub-Inspector P.W. 15 
Arjun has stated that it transpired during the course of investigation that 
Pundlik and Watsala were having illicit connections. The prosecution thus 
suggest a motive-oriented murder by the accused Dashrath who, being attached 
to Watsala and being infuriated at her refusal, followed her and Pundlik to 
the field of the latter and ultimately did them to death. The post mortem re- 
ports make a mention of some semen-like stains on the dhots of Pundlik and 
some pink foul smelling discharge from the vagina of the deceased Watsala., The 
prosecution, therefore, suggest that accused Dashrath was determined on 
that day to do away with both Watsala to whom he might be attached and 
Pundlik who was continuing the illitit connection with her. : 

As against this, the accused denies his connection with Watsala. In the 
examination under s. 342 of the Code of Criminal Procedure, the accused. accepts 
his presence in the field and, in fact, says that he saw Tulshiram running away 
from near the dead bodies. He thus accepts. the presence of Tulshiram in 
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the field. He puts his presence there after Watsala is dead and further says 
that he removed the ornaments from her dead body so that they should not 
be stolen. It is thus the case of the accused that he went near the dead bodies 
after the murders were committed and'was not the murderer and in fact has been 
‘falsely implicated. In the eross-examination of P.W. 2 Tulshiram it was 
suggested to him that it was he who killed both’ Pundlik and Watsala. It 
was suggested to him that it was he (Tulshiram ) who saw Watsala and Pun- 
dlik together and further while they were in a compromising position, he got 
angry and killed them. It is suggested: to him that he is himself a widower 
and that Watsala being of bad character he was having illicit connections with 
her. All those suggestions have been denied by Tulshiram. In other words, 
from the suggestions made to P.W. 2 Tulshiram, the’ defence taken is that it 
‘was Tulshiram who was attached..to Watsala and having illicit connections 
‘and that he has, finding’ both Pundlik and Watsala together in the act of 
jllicit intercourse, done them to death. By these suggestions the accused who 
admits his presence on'the'scene wants to set up a positive case against P.W. 
2 Tulshiram as the culprit. However, this case is not stated in his examina- 
tion under s. 342 of the Code of Criminal Procedure by the aceused. These 
are mere suggestions which have been stoutly denied and as will be indicated 
further there are no cireumstances to raise even ‘the pompata to uphold any 
such suggestions. : 

Therefore, the evidence led ny the protean of the eye-witness coupled 
together with the circumstances available’in the case will ‘have to be closely 
scrutinised as to find out’ whether the ‘offence charged is brought home to the 
accused. beyond reasonable doubt. P.W. 2 Tulshiram is the only lone eye- 
witness ‘in this case and his evidence along with that of other witnesses there- 
fore requires a closer serutiny. 


[His Lordship ‘after considering the EEN of the witnesses, proceeded. ] 

The picture given by these witnesses clearly brings out the movements of the 
accused Dashrath on that day, from early morning till he was put under 
‘arrest. It appears, therefore, that ostensibly there was no reason for the accus- 
ed Dashrath to enter the field of Pundlik Shimpi on that day. He was neither 
engaged in any work nearby nor is there any other reason why he went 2+ 
miles away from the town of Morshi to, this field. The only irresistible con- 
clusion is that the’ accused Dashrath whose invitation was refused by Watsala 
in the morning had gone to the field of Pundlik Shimpi either having in his 
mind lurking suspicion about the fidelity of Watsala or he was shadowing Pun- 
dlik and Watsala.. As we have already indicated, he does not dispute that 
he came to the town of Morshi from that fleld where the dead bodies were lying. 
In fact, it is hig' say that he removed the golden ornaments’ from the dead 
body of Watsala in that field. The reasons given by him for going to that 
field, which we have referred to hereinabove, are absolutely not available on the 
record. He says, he gave the tiffin to Kisanrao (P.W.5) and then went to 
the temple to have'darshan’ of the God. There is no such temple in this field 
nor any is located in the nearby vicinity. The map which is drawn by P,W.1 
‘Mohd. Shafi and is at exh. 6 does not show any such place. To this witness 
who drew the map of the locale no such question is asked and the say of the 
accused remains without any foundation. In fact, the field Survey No. 80/1 
is surrounded on all sides by agricultural fields and there is a nala to its 
north. It is 34 miles away from the place of residence of the accused. There 
is no path tunning through or by the side of this field. The dead bodies were 
discovered in the centre of the field which was at that time having grown up 
cotton and tur plants. Thus, there is absolutely no basis for accepting the 
statement given by the accused that he had gone to take darshan and then 
noticed the dead bodies of Watsala and Pundlik. This appears to be a mere 
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pretext put forward having no foundation whatsoever in ‘the record. Once 
this reason given by the accused is excluded, being baseless and a mere pre- 
text, it is amply established in this case that the accused Dashrath armed with 
his axe had entered the field of Pundlik Shimpi after he delivered the tiffin 
to P.W.5 Kisanrao. 

Once this position is reached and the presence of P.W.2 Tulshiram in the 
field of Pundlik Shimpi at that time which is not disputed nor doubted is 
borne in mind, the evidence given by P.W. 2 Tulshiram assumes a vital role. 
He is the person witnessing the scene and is a natural witness of this tragedy. 
As we have summarised his evidence, he narrates the entry of the accused Dash- 
rath armed with an axe and giving blows first to Watsala and then to Pundlik. 
The weapon seized from the accused is the weapon of attack and the fact that 
it could cause the injuries found on the persons of both Watsala and Pundlik 
lends an assurance that the accused Dashrath must be the assailant who was ac- 
tually seen by P.W.2 Tulshiram giving deadly blows to his victims. 

We must notice the criticism that was levelled against P.W.2 Tulshiram 
who is the lone eye-witness, in the case. The learned counsel who argued the 
case at great length before us, Mr. Ghate, says that evidence of this witness 
must be corroborated before it is accepted. He says that this witness is in 
the position of an accomplice being an accessory to the commission of the 
offence. His conduct on that day is dubious and should not invoke confidence 
in the mind of the Court. His version that he did not give report to the 
police is a faked one and clearly shows that he might be involved in the crime 
itself and was therefore interested in screening himself from the police. Though 
he does not go to the police, it is said that he goes to Karanjgaon a mile away 
which should be treated as a pretext. His tendency to improve the statement 
in Court should also cast doubt on his veracity. No investigation has been 
made as to the role played by P.W.2 Tulshiram in this offence nor even a 
search is taken of his house. His conduct during the events on that day in 
not going to the Police Station to report the matter and further his being 
required to be called by the Police the second day, should be sufficient to dis- 
card his evidence. In other words, the learned counsel argues that, firstly, 
Tulshiram’s conduct is such which shows clear marks of a feeble and a dubious 
man. There must be some motive for his movements in this secretive manner. 
His omission to report the matter to the police which is the duty by law cast 
upon every one, is sufficient to impress him with the character of an accomplice 
in law and, unless his evidence is corroborated in all material particulars, the 
Court should not act on his lone testimony. 

Mr. Ghate relies on the provisions of s. 44 of the Criminal Procedure 
Code and the decisions in Nawab v. Crown?, Emperor v. Kallu3, Anna v. Hyde- 
rabad State+ and Ram Balak Singh v. States and argues that P.W.2 Tulshi- 
ram’s evidence is self-condemned and stands diseredied, for he did not report 
the matter to the police and unless there is ample and reliable corroboration 
to his testimony, the Court should reject his evidence. 

We have given our anxious consideration to all the facets of criticism against 
the testimony of P.W.2 Tulshiram. No doubt, if P.W.2 Tulshiram could 
be styled as an accomplice or could be seen as an accessory to the commission 
of the offence in any manner, it will be necessary that his evidence will re- 
quire not only a close serutiny but further corroboration of material particulars. 
The argument that he is or he partakes in the nature of an accomplice as is 
indicated above is mainly based on the duty or obligation cast by the provi- 
sions of s. 44 of the Criminal Procedure Code on every person to inform the 
police of the commission of certain offences which include the offence of mur- 
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‘der.’ That provision, by itself, does not say that a-person-.who omits must be 
treated as an accomplice. in the offence but merely casts a duty and an obli- 
gation and an omission to do so is made penal. On the strength of the deci- 
sions noted above, however, the learned counsel argued that such a person 
omitting to report is in the position of an accomplice. 

In our view, the exact scope and effect of s. 44 of the Criminal Procedure 
Code does not fall for decision in’ this- case. The principle underlying that 
provision is ‘invoked to discredit the. testimony of an eye-witness. The cases 
cited do not lay down any universal proposition -but merely sound a caution. 
“As we have indicated, the events in this case clearly show that the informa- 
tion had actually reached the Police Station at about 3.30 p.m. relating to 
the commission of the offence of murder of both Watsala and Pundlik. Once 
the information is reached, the requirements of s. 44 are fully satisfied. Every 
eye-witness or every persori who is in the know of the circumstances relating 
to an offence is not further expected to go to the Police Station so as to give 
a report of what he saw. Section 44 has‘ been designed with a purpose to 
secure information relating to ‘the commission of an offence with all expedi- 
tion so that investigation should ensue. ,The provision itself is-a part of pro- 
eedural requirements ‘ under our system of criminal law. In view of other 
provisions in the Code, it is clear that.once the investigation is taken up, what 
remains to be seen,is whether the witness relied upon could be said to be a re- 
liable one.... 

We have, therefore, c come to the conclusion that P.W. 2, Tulshiram and other 
supporting witnesses whose evidence we have'discussed above clearly show that 
it was the accused Dashrath who had entered the field: of Pundlik Shimpi where 
Watsala was busy picking up ‘the edtton followed at some distance by Tulshi- 
‘ram, and was subjected by the accused’ Dashrath to gruesome attack by means 
of: his axe and thereafter: when Tulshiram shouted and Pundlik stood up, it waa 
the accused Dashrath who attacked Pundlik by means of his axe and thus com- 
‘mitted murder of both of them. 

' Once this conclusion is reached, the ‘conviction reached against the accused 
Dashrath by the Additional Sessions Judge, Amravati, has to be upheld. : The 
result is that Criminal- ‘Appeal No. 81 of 1972 filed by the accused Dashrath, 
seeking acquittal and reversal of his -conviction under s. 302 of the Indian 
Penal Code, will have to-be dismissed. - 

This takes us to the reference made by ‘the Additional Sessions Judge, Amra- 
‘vati, under’s: 374 of the Crimihal Procedure Code for the purpose of confir- 
mation of the death sentence imposed on’ the accused to the effect that the 
accused Dashrath be hanged by the neck fill he is dead. 

While considering the adequacy of punishment for an offence of the present 
kind, it is necessary to take into account the setting in which the crime appears 
to have been committed, the circumstances that enveloped the events and, how- 
ever dim the light may be, which bring forth the culprit at the centre of such 
melodrama. For the offence of murder the law has provided alternatives in 
punishments. It follows, therefore, that a judicial balance is required to be 
struck finding out which ‘of them should be chosen as to best subserve the 
ends of justice in a given case. 

Both pre-crime and post-crime events would UNEN assume relevance 
enabling and guiding’ the judicial decision in this regard. Life'of law need 
‘mot-here linger upon the well-groomed. lounge: of logic, but may reach out 
and look into the -deeper and intricate intricacies of human experience and 
béhavioural patterns. Surely no divorce can be dictated between penology 
and psychology. We felt, therefore, convenient to seek assistance in well known 
Po OREA Epor = thet, may resolve the eai o eni in such a 


sE >; 
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' The -complexities of human behavioural patterns have always eluded 
exact answers. The scientific methodology available in works on psychology, 
however, prefers grouping of criminal behaviours, by drawing a distinction 
between frustration-instigated-behaviour in contrast to motivation-instigated. 
behaviour. The doctrine of frustration as applicable to human actions has 
received considerable study by practical theories in the field of psychology. 
(See ‘Frustration, the Study of Behaviour without a Goal” by Norman R.F. 
Briar; “Crime and Personality” by Routledge and Kegan Paul; and ‘‘Frus- 
tration and Conflict’? by Aubrey J. Yaten.) These authorities indicate that 
frustration can grip the human mind and lead to various accelerated responses, 
one of them being “‘aggression’’ leading to violence and crime. An effort is 
made in these studies to draw a distinct line between motive-oriented-aggres- 
sions and frustration-oriented-attitudes. 


It is a well settled principle of law and penology that if a crime appears to 
have been pre-planned, and circumstances indicate that it was cruel, cold- 
blooded murder, then reasonably it is possible to infer that such crime is 
achieved upon a planned motivation or was goal-oriented. If, on the other 
“hand, the crime was an explosion accelerated by setting in of frustration in the 
human mind, it may well be within the ken of impulsive aggressions different 
from a pre-planned crime. Difficult though it may be to delve into the depths 
of human psychology and to reach its sources, the studies indicate a possibi- 
lity which may aid the Court in making its choice of punishments. 


The accused Dashrath is a well-built young vigorous man in his thirties. He 
had suffered the death of his wife. His occupation appears to be that of agri- 
cultural watchman and it is said that he used to carry his axe with him for that 
purpose. It appears clear that Watsala-was in close contact with him. Evi- 
dence indicates that she had been going to his place for about six months prior 
to the incident. He had also purchased some land from her. His behaviour 
after her death too is indicative of an unspoken attachment to this lady. The 
love for this lady may be the lure that proved disastrous in this case. For it 
is suggested even by the prosecution that she was the object of desire around 
whom Dashrath and deceased Pundlik were found entwined and clashing, one 
done to death and the other facing a trial. i 


On the day of occurrence Dashrath’s offer to Watsala to come to his field 
stood repulsed and this must have set in chain reactions referable to the set- 
.ting of mental frustration. It is perfectly possible, therefore, that his actions 
were animated by the out-break of impulses that seized him on that day. Par- 
ticularly his post-crime conduct tells a tale which is tempered with softer feel- 
ings. He lingered even after the death near the dead body of Watsala in 
the field. After giving deadly blows to Pundlik he did not run away but is 
drawn back to the place where the dead body of Watsala was lying. This is 
also consistent with his attachment towards her. Further he collects the gol- 
den and other ornaments from the person of Watsala and keeps them in an 
inner pocket of his bantan. The crescendo of crime must have receded and 
an anticlimax referable to a sense of remorse or repentance set in. He goes 
-to his father and appears to have unburdened his soul to him. His going 
with an axe and the ornaments collected presumably on the advice of his father 
to the Police are also indicative of the mood of surrender and realisation of the 
results of his deeds. On the way he met Pandurang (P.W. 2) to whom he is 
alleged to have said it was his last “ramram’’, To the police, in fact, he 
made a confessional disclosure which cannot be used as legal evidence against 
him. However, the fact remains that his post-crime conduct is indicative of 
a repentant and resilent mood, while his pre-crime conduct is capable of being 
referred to 4 state of mind which is shaken and seized by an impelling frus- 
tration. . ; 
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‘If this is'so, however faint may be the marks of events, we are inclined to 
treat these as extenuating circumstances. We would, therefore, prefer to sub- 
ject the accused to punishment of imprisonment for life, as one that will meet 
the ends of justice. 

In the view we have- taken, the reference made under s. 374, Criminal Pro- 
cedure Code, cannot be accepted. We, therefore, reject that reference and modify 
the sentence imposed on the accused Dashrath. Though we hold accused Dash- 
rath guilty of murder, both of Watsala and Pundlik, we think ‘the ends of 
justice would be met by imposing the penalty of imprisonment for life on 


him.... Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 


LAXMAN GOPAL JOSHI v. NARAYAN GOVIND VIDWANS.* 
Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. XXVII of 1961), Secs. 
2(14), 12, 21, 17, 20, 33(1)(2)}—Deputy Collector excluding tenant's land in declar- 
ing his surplus land on ground that tenant not in actual possession of land because 
of decree of partition—Appeal by landlord rejected by Revenue Tribunal on ground 
that he had no right to challenge finding of Deputy Collector—Maintainability of 
Tribunal’s order. 


In an inquiry held under ss. 17 and 20 of the Maharashtra ‘Agricultural Lands 
(Ceiling on Holdings) Act, 1961, the landlord contended that certain lands belong- 
ing to him of which his tenant, a declared surplus holder, was in possession should 
not be excluded on the ground that the lands had ceased to be in the tenant’s pos- 
session under a decree for partition passed by the civil Court. The Deputy Col- 
lector however rejected this contention and excluded these lands. In an appeal 
by the landlord under s. 33(1)(2) of the Act, the Maharashtra Revenue Tribunal 
held that the landlord had no right of challenging the finding of the Deputy poke 
lector and dismissed the appeal. 

Held, that what the Deputy Collector’ had to consider was the actual lawful 
possession of the lands by the tenarit and if it was so found, then inspite of the 
detree for partition, the lands had to be included in the holdings of the tenant, 
and 

that the Tribunal in holding that. the landlord had no ight of challenging the 
finding of the Deputy Collector had erred in law in not considering the appeal 
on merits.. 

Gangadhar Shripat Kulkarni v. Shri Sarjerao Ganpåtrao More,! distinguished, 


` The facts appear in the judgment. 


A. P. Vaze, for the petitioner-landlord. 
V. V. Divekar, for opponent No. 1-tenant. 
8. C. Pratap, “Assistant Government Pleader, for respondent No. 3. 


Vaipya J. By this petition the petitioner, who is the landlord of respon- 
dent No. 1, challenges the decision of the Maharashtra Revenue Tribunal dated 
October 31, 1967, dismissing his appeal under the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961, on the ground that, in calculating the 
holdings of respondent No. 1, the Deputy Collector had wrongly excluded the 
lands belonging to the petitioner from the said holdings and this ground was 
not allowed to be agitated in appeal before the Revenue Tribunal. 

"Decided, April 25, 1972. Special Civil, of 1967, decided by Deshpande J., on April 2, 


Application No. 982 of 1968. 1971 (Unrep.). 
1 (1971) Special Civil Application No. 1136 
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By his order dated June 29, 1967, the Special Deputy Collector’ (Land Ceil- 
ing), G.S. Mills No. 1, Kopergaon, excluded S. Nos. 306/1, 306/2 and 305/3 
belonging to the petitioner on the ground that these lands ceased to be in 
actual possession of respondent No. 1 under a decree for partition passed in 
favour of his son observing as follows: 


“|..From the evidence already recorded I was also at one time inclined to treat 
the Civil Court decree as a collusive proceeding between interested parties, not borne 
out by facts and had a mind to ignore it and to come to the conclusion that there was 
no partition at all as alleged by the holder, but the family was joint. I had taken a 
similar view in another case decided by me in the past, but the M.R.T. Poona had set 
aside my decision. (Please vide No. M.R.T. AH. V. 13/55 TEB. AP. 237-66 dated 
20-8-1966 holder Shri Karbhari Genuji Chandgude of Chas, Taluka Kopergaon). In that 
case the M.R.T. have observed as follows: 

‘It must also be noted that in certain cases under the provisions of Bombay Frag- 
mentation and Consolidation Act, the Civil Courts are restricted to partition and to 
execute the decree with respect to certain lands. If that was the intention of the Legis- 
lature under the Maharashtra Agricultural Lands (Ceiling on Holdings) Act, 1961, the 
Legislature could have straightaway restricted the Civil Court to pass the decree for 
partition, but it is not done so far. It is, therefore, evident that the rights of the co- 
parceners to ask for partition in the Civil Court are kept intact and the jurisdiction 
of the Civil Court to decide the suit for partition, is not taken away. This being the 
legal position, we have to consider and respect the decrees of the Civil Court in the 
present case,’ 

This Court cannot, . therefore, sit in judgment over the decision given by a Civil 
Court and treat it as collusive decree. I have, therefore, to accept the position as per 
Civil Court decree of 1960 and say that there was a partition in 1953, and there is no 
proof about reunion, As I have already stated above I was going to treat the decree 
in the Civil Court as a collusive proceeding, on the strength of the evidence that was led 
before me by the holder and other interested persons, and had therefore even asked the 
holder to give me his choice of lands for retention, which he had done. Thereafter I had also 
issued notices to the interested landlords whose lands were likely to be found as excess 
held by the holder, to lead evidence to show how they were entitled for restoration 
under section 19 of the Act. Their evidence was-also recorded, but in the meanwhile 
the M.R.T.’s orders in Chandgude’s case was also received by me, and so I had to 
change my whole course of action” 


That decision was challenged by the petitioner by filing an appeal before the 
Revenue Tribunal. 


Now, there can be no doubt that the petitioner who appeared in answer to 
the public and private notice served on him under s. 17 could contend that 
inspite of the decree the lands were lawfully and actually in possession of the 
petitioner and the petitioner was the holder of the said lands. What the 
Deputy Collector had to ascertain was the holding of respondent No. 1 under 
s. 12. The words “to hold land’’ are defined under s. 2(/4) as meaning ‘‘with 
its grammatical variations and cognate expressions, means to be lawfully in 
actual possession of land as owner or as tenant.’’ If respondent No. 1 was in 
-actual possession- of the lands lawfully with the permission of the owner, in 
spite of the decree, the lands had to be included in the holdings of respondent 
.No. 1. The petitioner had a right of appeal under s. 33(/)(2), in which he 
could challenge the declaration made under s. 21 by the Deputy Collector on 
the ground that the declaration was made illegally excluding the lands which 
„Were in actual lawful possession of respondent No. 1. It is, therefore, diff- 
cult to appreciate how the Revenue Tribunal could dismiss the appeal of the 
petitioner observing as follows: 


“"..He wants that the lands of which he is a landlord should be included in the 
holding of the holder, Vidwans. That is surely a matter which the appellant cannot raise 
in this appeal,” : ae 
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I-fail-to understand how it conld be considered by the Revenue Tribunal that 
the petitioner had no right of challenging the finding of the Deputy Collector 
excluding his lands from the possession of the holding of respondent No. 1. 

Mr. Divekar, the learned counsel for respondent No. 1, however, submitted 
in support of the finding of the Revenue Tribunal that in Gangadhar Shripat 
Kulkarni v. Shri Sarjerao Ganpatrao More! Deshpande J. has laid down that 
where the tenant himself is found not to be a surplus land-holder, the very 
purpose for which the notice was served on the land-holder under s. 20 did 
not exist and the further inquiry as to his rights under s: 19 of the Act stands 
frustrated. The decision is to be understood in the context of the facts of 
that case. In that case a declaration under s. 21 was challenged before the 
Revenue Tribunal and in Special Civil Application No. 1156 of 1967. The 
tenant holder was declared not to be a surplus holder on considering the facts of 
the case in the appeal filed by the tenant. The landlord’s: appeal was dismissed 
by the Revenue Tribunal. The landlord ‘had filed Special Civil Application 
No. 1156 of 1967 challenging the decision of the Revenue Tribunal. Mr. Justice 
Deshpande considering the merits of the case found that the Revenue Tribu- 
nal was quite right in holding’ that the tenant was not a surplus holder. He 
also held that as the tenant was not a surplus holder, the rights, if any, of 
the landlord had become infructuous and hence he could not challenge the de- 
cision of the Revenue Tribunal. Those are not the facts in. the present case. 
Respondent No. 1 was declared a surplus holder. The petitioner was im- 
pleaded in the inquiry under s. 17 as well as under s. 20.. He contended that 
the partition accepted by the Deputy Collector was not binding on him. What 
the Deputy Collector had to consider was the actual lawful possession of land 
by respondent No. 1. The decision of Deshpande J., therefore, cannot be ap- 
plicable to the facts of the present case. It must be, therefore, held that the 
Revenue Tribunal erred in law in not considering the appeal on merits. 

In the result, the order of the Maharashtra Revenue Tribunal is quashed. 
The appeal filed by the petitioner before the Revenue Tribunal is restored to 
its file. The Tribunal shall hear and dispose of the said appeal in the light 
of the observations made hereinabove. 

Rule made absolute: In: the circumstances. of the case there will be no or- 


der as to costs. i - Rule made absolute. 


CRIMINAL REVISION. 


Before Mr. Justice Deshpande. 


MAHADEO RAMCHANDRA DANGE v. PYAR ALLI KHAS 
MOHAMAD TEJANLI.* 
Prevention of Food Adulteration Act (37 of 1954), Sec. 2(v), 16—Whether betel-nut 
(Supari) food within s. 3(v). 

Betel-nut (Supari) is food within the meaning of s. 2(v) of the Prevention of 
Food Adulteration Act, 1954. 

_The word “food” cannot be so narrowly construed as to permit adulteration of 
several edibles which may not strictly come within the purview of the word “food” 
ag understood in common parlance. 

Bishan Dass v. Union of India! and Chitar Mal v. State, referred to. 

An article cannot cease to be an article of food merely because it possesses certain 
medicinal properties. 

1 (1971) Special Civil Application No. 1156 Revision Application No. 979 of 1971 (with 
of 1967, decided by Deshpande J., on April 2, Criminal Revision Application No. 28 of 1972). 


1971 (Unrep.). 1 [1970] A.LR. Delhi 267. 
*Decided, December 19, 1973. Criminal 2 (1964) 53 A.L.J. 612. 
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Imposing of minimum sentence cannot be dispensed with unless proviso to s, 16(1) 
of the Act is attracted. 


One Pyaralli (accused) was tried for offences under s. 7(#) (i$) read with 
s. 16 (1) (a) (4) of the Prevention of Food Adulteration Act, 1954. The accused 
was the partner and in charge of the factory of Gits Food Product India at 
Hadapsar. At about 9.30 a.m. on January 15, 1971 a Food Inspector paid a 
visit and purchased 600 grams of scented Supari of Nandi Brand for Rs. 24 
which was found on analysis to have been adulterated with saccharine and cycla- 
mate. The complainant, the Food Inspector of the Poona Municipal Corpo- 
ration, was examined at the trial and also the Public Analyst Dastur and one 
Panch Warma in support of his case. The accused pleaded that sale to the 
Inspector was not a sale and that Nandi Brand Supari was not exposed for 
sale. He contended that it was recently manufactured and advertisements 
were published with a view to find a market for the same and it was intended 
to be put in the market only after a report about the purity thereof was ob- 
tained from the Analyst. He, however, admitted that saccharine and eycla- 
mate were found in the said Supari in terms of the report of the Public Ana- 
lyst. He also admitted that in the factory the said Supari was kept in Alumi- 
nium tins. He admitted the receipt of the intimation from the Food Inspec- 
tor. He relied on exh. 81, the warranty for the purity of saccharin, which 
was produced by him at the time of the trial, when he chose to examine him- 
self in support of his case. He also produced correspondence that he had 
with the intending agents just a few days before the Food Inspector paid a 
visit to his factory and asserted that he was under the impression that addi- 
tion of saccharin to the scented Supari was permissible and all that was neces- 
sary was to paste a label indicating the mixture of saccharin. He pleaded 
ignorance of the amendment to rule 47 of the Prevention of Food Adultera- 
tion Rules. 

By his order dated September 30, 1971 the trying Magistrate disbelieved 
the defence version and accepted the complainant’s case. He accordingly con- 
victed him, but finding that the accused was ignorant of the 1968 amendment 
to Rule 47, he took a very lenient view of the matter and sentenced the ac- 
cused only to pay a fine of Rs. 100, in default to suffer simple imprisonment 
for a fortnight. 

Both the complainant and the State filed Criminal Revision Applications 
No. 979 of 1971 and 28 of 1972 for enhancement of sentence. Both these peti- 
tions were heard together. 

Criminal Revision Application No. 979 of 1971. 

A. C. Agarwal, for the complainant-petitioner. 

B. D. Kamble, Assistant Government Pleader, for the State. 

L. V. Talaulikar and 8. J. D’Souea, for respondent No. 1 (accused). 


Criminal Revision Application No. 28 of 1972. 
B. D. Kamble, Assistant Government Pleader, for the State. 


DESHPANDE J. [His Lordship after dealing with some contentions of the ac- 
cused, proceeded.] The main contention of Mr. Talaulikar is that ‘Supari’ can- 
not be said to be an article of food and as such admixture of saccharin with 
‘Supari’ cannot attract the provisions of the Act or the Rules thereunder. 
Now, the word ‘food’ has been defined in the Act in s. 2(v). The definition is 
to the following effect: 

“ ‘food’ means any article used as food or drink for human consumption other than 
drugs and water and includes— 

(a) any article which ordinarily enters into, or is used in the composition or pre- 
paration of human food, and 

(b) any flavouring matter or condiments;” 
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Before, therefore, ‘Supari’ can be held to be food, it shall have fo be demons- 
trated that (1) either it is used as a food for human consumption; or that 
(2) it ordinarily enters into human food; or is used in the composition or pre- 
paration of human food; or (3) it is a flavouring matter or is one of the con- 
diments. It is true that this definition is not complete and exhaustive and it 
still requires finding out what is meant by using an article as ‘food’? Ordi- 
narily no one uses ‘Supari’ as an article of food in the sense in which the 
word ‘food’ is understood in common parlance. Resort, therefore, shall have 
to be made to its dictionary meaning and the context in which the word finds 
its place as also to the object of the enactment and the mischief, eradication 
of which is aimed at by the legislation. 

According to Murray’s dictionary food is ‘‘what is taken into the system 
to maintain life and growth, and to supply the waste of tissue; aliment, nour- 
ishment, provisions, victuals.’? Second meaning of the word ‘food’ is given 
as ‘‘what is edible as opposed to ‘drink’.’’ Thus the essential attributes of 
any article of food is its capacity, to be taken into the system to maintain human 
life and its growth and to be useful for nourishment or being edible. In Webs- 
ter’s International Dictionary ‘food’ is defined as— 

“Nutritive material absorbed or taken into the body of an organism which serves 
for purposes of growth, work or repair and for the maintenance of the vital processes”. 


Then follows this explanation: 

- “Animals differ greatly from plants in their nutritive processes and require in addi- 
tion to certain inorganic substances (water, salts, etc.) and organic substances of un- 
known composition (vitamins) not ordinarily classed as foods (though absolutely in- 
dispensable to life and contained in greater or less quantities in the substances eaten) 
complex organic substances which fall into three principal groups, Proteins, Carbohy- 
drates and Fats”. 


Chamber’s Twentieth Century Dictionary defines ‘food’ to mean— 

“What one feeds on: that which, being digested, nourishes the body: whatever sus- 

tains or promotes growth; substances elaborated by the plant from raw materials taken 
in”, 
Murray has àlsó given the meaning of the word ‘Betel nut’ (Supari) as be- 
ing a nut or fruit of Areca Palm which is chewed with the betel leaf. In 
Encyclopaedia Britannica, 1968 edn., at p. 551, this is what is stated about 
betel nut: 

“The name betel is applied to two different plants which in the east are very 
closely associated in the purposes to which they are applied. The betel nut is the 
fruit of the areca or betel palm Areca catechu, and the betel leaf is the produce of the 
betel pepper or pan (Pipper betel), a plant allied to that which. yields black pepper 
...The chief purpose for which betel nuts are cultivated and collected is for chewing, 
their use in this form being so widespread among oriental nations that it has been 
estimated that one-tenth of the world population indulges in betel chewing....In chew- 
ing, a small piece is wrapped in a leaf of the betel pepper, with a pellet of shell lime 
or chunam; in some cases a little cardamom, turmeric or other aromatic is added. Chewing 
of the material causes a copious flow of brick-red saliva, which may temporarily dye the 
mouth, lips and gums an orange-brown colour....Betel nuts are used as a source of 
inferior catechu; its chief alkaloid is arecoline, to which anthelmintic properties are 
attributed. The drug finds some use in veterinary medicine as an anthelmintic.” 

In the text book of ‘‘Pharmacognosy’’ by Wallis at page 229, the following 
information is given about the constituents of Areca nuts: 

“Areca nuts contain several alkaloids together with tanni (15 per cent) and fat 
(14 per cent).” 

Thus though betel nut or Supari is not consumed as food, according to the 
common man’s notions about food, the article none the less happens to be 
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edible and as such is covered by the second meaning of the word ‘food’ given 
in Murray’s Dictionary. Whik considering the width of the definition as also 
the words used in a statute one cannot lose sight of the object with which the 
legislation has been: enacted. If one. goes through the several provisions of 
this Act, one cannot but find that the principal object of this enactment is to 
ensure that edibles are not adulterated and the lives of citizens are not ad- 
versely affected by allowing articles to enter their stomach through mouth 
which will spoil their health or damage their constitution. The word ‘food’, 
therefore, cannot be so narrowly construed as to permit adulteration of seve- 
ral edibles which may not strictly come within the purview of the word ‘food’ 
as understood in common parlance. The Legislature had advisedly given a 
wide definition of the word ‘food’ in s. 2(v) and has included not only the 
articles, which are used as food but also several other articles which by them- 
selves may not be construed as ‘food’ and may not possess any nutritive value, 
but still are used in the preparation of the food to make the food palatable 
to different persons living in different regions susceptible to different tastes - 
depending upon variety of circumstances. The words of the definition ‘food 
means any article used as food’ indicate that the dictionary meaning of the 
word was present to the mind of the Legislature and the definition is intended 
to widen the scope still further to achieve the intended object. Viewed against 
this background, the betel nut, i.e. Supari shall have to be held as ‘food’ as 
firstly it is an edible article and is used on a large scale by the citizens in our 
country, to digest other articles of food that are ‘consumed by them. Betel nut 
can be considered to be ‘food’ also secondly on the ground that it contains 
fat, one of the important elements required for sustenance of human life and 
undoubtedly possessing nutritive value, though percentage thereof in this arti- 
cle is demonstrated to be very low, i.e. only 15 per cent. In fact, it is shown 
to be a fruit grown on trees and is put into use after making it undergo cer- 
tain processes. Betel nut can be said to be food also on the third ground that 
it is an important component of betel otherwise popularly known as ‘Pan’ in 
this country, which is consumed by large number of people in the length and 
breadth of India along with lime and catechu. Chewing a Pan gives rise to 
saliva which possesses nutritive properties and ultimately leads to the growth 
and development of human body. Thus looked at from any point of view, 
the conclusion is inescapable that betel nut (Supari) is food within the mean- 
ing of s. 2(v) of the Act. 

Mr. Agarwal relied on the judgment of the Delhi High Court reported in 
Bishan Dass v. Union of India! The learned Judge was called upon to con- 
sider as to whether Katha (catechu) can be said to be an article of ‘food’ with- 
in the meaning of s. 2(v) of the Act. The learned Judge held that Katha or 
catechu is an article of food as it is found to be an important component of 
the Pan which is widely consumed by the people in India. It is pertinent to 
note in this context that people do not eat Katha by itself without mixing it 
with Pan. As against that betel nut (Supari) is also consumed by the people 
at large even without mixing it with Pan or any other article of food. The 
learned Judge has not discussed if Pan can be said to be food. But he relied 
on the judgment of the Allahabad High Court reported in Chitar Mal v. 
State. There also Roy J. held Katha to be food on the ground that it is one 
of the components of Pan. The learned Judge was no doubt dealing with the 
definition of the word ‘food’ given in U.P. Act of 1912. But the material 
ingredients of the definition of the word ‘food’ in the 1912 U.P. Prevention 
of Food Adulteration Act are also found in the definition of the word ‘food’ 
as aes under s. 2(v) of the Act. Roy J. observed as follows (p. 614): 


..The definition is wide enough to include katha as an article of food.” 
rt [1970] A.LR. Delhi 267. . 2 (1984) 52 A.L.J. 612, 


` 
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He then referred to the dictionary meaning of the word ‘food’ given in Cham- 
bers’s Twentieth Century Dictionary and observed (p. 614): 

“...Pan is an article which one feeds on. It is something, which’ being digested, 

nourishes the body and at least something which, according to common opinion, sus- 
tains or promotes growth.” - 
The judgment thus does support Mr. Agarwal. In support of the above pas- 
sage Mr. Agarwal also.drew my attention to p. 961 of Dr. Nadkarni’s Indian 
Materia Medica, Vol. I (Third edn.) where constituents of Piper Betle, Linn: 
or Chavice Betle, Mig. are given. The author observes: 

“More recent work with leaves from other places (Manila, Java, Siam, etc.) shows 
that the leaves contain starch, sugars, tannin, diastases (0.8 to 18 per cent) and an 
essential oil (Betel Oil) to the extent of even 4.2 per cent in some leaves.” 

At page 962 the author observes : 

“The betel chewer experiences a feeling of well-being. His feeling of thirst and 
hunger is appeased and his sexual impulses are said to be augmented. ..Large quantities 
of saliva produced by chewing betel leaf act as digestive and probably the presence of 
diastase enhances this activity. The gastric juice in these people takes a minor part 
in the digestion of food...Juice is a valuable stomachic and febrifuge in drachm-doses.” 
A little further the author observes (p. 963) : 

“Fresh leaves are generally used for chewing, in the form of packets made with 

the addition of burnt lime, catechu or gambir, and pieces of areca (betel) nut in any 
state of maturity, and tobacco...They sweeten the breath, improve the voice and remove 
foetor from the mouth. Also they increase the salivary secretion. The ancient Hindu 
writers recommended betel leaves to be chewed early in the morning, after meals and 
at bed time.” 
It is thus clear that Supari can be held to be food also as an important com- 
ponent of the Betel (Pan). The report of the Public Analyst indicates that 
it was adulterated inasmuch as it contained saccharin and also cyclamate 
which are injurious to life. 

Apart from all this, the Public Analyst has called Supari as food. In his 
cash memo exh. 40 the accused has himself described the scented Supari as 
food. In view of the importance of the point raised, I chose to rest my judg- 
ment on authentic passages from authorities than on the admission of the 
aceused or stray sentences in the evidence of the Public Analyst. 

Mr. Talaulikar contends that even the extracts from the dictionaries and 
the books to which reference was made by Mr. Agarwal, indicate that betel-nut 
has medicinal properties and as such the same cannot be said to be covered 
by the definition of the word ‘food’ in this Act. Now, an article cannot cease 
to be an article of food merely because it possesses certain medicinal proper- 
ties. It is difficult to accept the contention of the learned advocate on this 
point. 

Conviction of the accused for offence under s. 7(/) read with s. 16(J) (a) ($) 
of the Prevention of Food Adulteration Act appears to me to be thus well- 
founded. 

Coming now to the question of sentence, the trial Magistrate has sentenced 
him only to a fine of Rs. 100. Mr. Agarwal contends that s. 16 prescribes a 
minimum- sentence of imprisonment for not less than six months and a fine 
of not less than Rs. 1,000, and does not leave any discretion with the Court 
for awarding lesser sentence on any ground whatsoever. He contends that 
the case is not covered by the proviso to attract any such lenient view. Now, 
it is true the lesser sentence is not permissible, unless the offence is covered 
by the proviso and the proviso is not attracted unless the offence is under 
s. 16(/) (a) and either adulteration is of the type defined under s. 2(#) (Z) 
or it is a case of misbranding as defined under s. 2 (iz) (e) or the onp 
is under sub-cl. ($) of cl. (ay of s. 16. . 
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Now, cl. (Z) can have no. application whatsoever to the facts found in this 
cage as rule 47 contemplates absolute prohibition of sale of admixtures of any 
article of food which contains any artificial sweetener except where such 
artificial sweetener is permitted in accordance with the standards laid down in 
Appendix ‘B’. The question of quality or purity of the article falling below 
the prescribed standard or constituents of the article being in excess of the 
preseribed limits of variability cannot arise in the present case within the 
meaning of s. 2(4) (J). Sub-clause (k) of cl. (iv) of s. 2 deals with labell- 
ing in accordance with the requirements of the Act or Rules made thereunder. 
The facts found in this case do not involve any question of labelling in con- 
travention of sub-cl. (k) of cl. (is) of s. 2 of the Act. The question of the 
offence béing under sub-cl. ($$) of s. 16(7) (a) also cannot arise as the offence 
is with regard to the adulteration of an article found to be food covered by 
cl. (4+) of s. 16 (Z) (a) of the Act. It shall, therefore, have to be held that 
the proviso to s. 16(Z) of the Act is not attracted and as such the Magistrate 
is not left with any discretion to award any sentence less than the minimum 
prescribed under the Act. It is, therefore, unnecessary to refer to the ex- 
tenuating circumstances, which were sought to be pressed before me by Mr. 
Talaulikar in the course of his arguments. 

The result is that both the applications succeed. Conviction of the accused 
under s. 7(/) read with s. 16(/) (a) (4) of the Act is confirmed. Instead of 
the sentence of fine of Rs. 100 imposed by the learned Magistrate, I sentence 
him to six months’ imprisonment and also to a fine of Rs. 1,000, in default 
to suffer imprisonment for one month. 

Rules are thus made absolute. 


Rules made absolute. 


SUPREME COURT. 


Present: Mr. Justice G. K. Mitter and Mr. Justice P, Jaganmohan Reddy. 


THE BOMBAY PANJRAPOLE v. THE WORKMEN.* 


Industrial Disputcs Act (XIV of 1947), Sec. 2(j)—Whether activities of Bombay Punj- 
rapole constitute an industry. 


The activities of the Bombay Panjrapole constitute an industry within the mean- 
ing of s. 2(j) of the Industrial. Disputes Act, 1947. 

The facts of the case justifiably lead to the conclusion that the institution deli- 
berately diversified its objects from only tending to the sick, infirm or unwanted 
cattle by adopting the policy of keeping cattle not merely for their own sake but 
for the sake of improving the cattle population committed to its care with an eye 
to serve human beings by making large quantities of good milk available to 
them and thereby getting an income which would augment its resources. It pur- 
sued its policy just as any dairy owner would by having a few good quality bulls 
to impregnate the cows and thereby insuring a steady production of milk and also 
improve the quality of the progeny. L 

State of Bombay v. The Hospital Mazdoor Sabha,! S. J. Hospital, New Delhi v, 
K. S. Sethi, Madras Pinjarapole v. Labour Court and Madras Pinjrapole v. Their 
Workment, referred to. 


The facts appear in the judgment. ` 


*Decided, August . 16, 1971. Civil Appeal 2 [1970] A.LR. S.C. 1407, 
Nó. 1881 of 1966, from Bombay. 8 [1960] 2 L.L.J. 686. 
1 [1960] 28.C.R. 886, s.c. 62 Bom. L.R.. 4 f VILET 80 899. 


B.L-R.—30. 
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D.V. Patel, with I.N. Shroff, for the appellant. 
Q.B. Pai, Mrs. Urmila Kapoor. Miss Bhajan Ram Rakhiant and R.K. 
Khanna, for respondent No. 1. 


Mirrer J. The question involved in this appeal by special leave from an 
order of the Bombay High Court rejecting summarily a petition under art. 227 
of the Constitution for the issue of a writ of certiorari or other appropri- 
ate writ for examining the legality of the award made by the Industrial 
Tribunal, Maharashtra on July 27, 1965 and published in the Maharashtra 
Gazette on August 19, 1965 and for quashing the same appears to be one of 
first impression so far as this Court is concerned. 

The appellant before this Court is an institution which came into existence 
as far back as 1834. It originated in the desire of certain Hindu and Parsee 
gentlemen of the City of Bombay to put a stop to the practice of killing of 
stray dogs by the sepoys of the Hast India Company. The deed of October 
18, 1884 shows that certain Hindus, Parsees and Mahajuns had resolved to 
start a Panjrapole with suitable buildings by raising subscription and also 
by promising to pay certain fees on stated mercantile commodities to the Pan- 
jrapole to be established for the keeping of stray cattle and other animals 
and for protecting their lives. This was followed by a deed of declaration of 
trust executed on November 2, 1850. This shows that the institution men- 
tioned in the earlier document had been established and the management of 
its funds had been placed in the hands of certain Banians under the super- 
intendence of Sir Jamshedjee Jeejeebhoy and that out of the surplus funds 
collected Rs. 75,057 had been invested in the purchase of Government Promis- 
sory Notes. The trustees were to stand possessed of the said notes and in- 
terest and dividends thereof upon trust for the use and benefit of the said 
institution. 

On November 2, 1850 a deed of assignment and declaration of trust in 
favour of Panjrapole was executed by Sir Jamshedjee Jeejeebhoy to Khim- 
chand Motichand. This document shows- that a part of the surplus funds had 
been invested in the purchase of several pieces or parcels of lands, houses ete. 
and the new trustees were to stand possessed of the same upon trust for the 
use and benefit of the said institution. Another trust deed was executed on 
September 5, 1851 by Khimchand Motichand, Sir Jamshedjee Jeejeebhoy and 
others. This document shows that the institution was then possessed of con- 
siderable wealth comprising of Government promissory notes, houses, lands 
and other immovable estate in the Island of Bombay, besides cash balances. 

The funds of the institution appear to have been augmented further under 
a deed of June 10, 1871. According to this document certain charitably dis- 
posed persons, Hindus and Parsees, had raised a fund for releasing animals 
in Surat meant for slaughter on the occasion of Bakri-Id and Id-E-Kurbani. 
The trustees of the said fund being desirous of transferring sums in their hands 
with all accummulations of interest, income, etc. and also the trust thereof to 
the trustees of the Bombay Panjrapole had requested the trustees of the said 
Panjrapole to become the trustees of Surat Bakrt-Id fund to which the latter 
had agreed. This document shows further that the trustees of the Bombay 
Panjrapole had agreed to use the said funds towards the purchasing, releasing 
and redeeming from slaughter some of the cows, sheep and other animals in- 
tended or likely to be sacrificed at Surat on the Bakri-Id or Id-Kurbani occa- 
sions and for conveyance of the animals so purchased to be kept there accord- 
ing to the custom and rules of that institution. In 1915 the Government de- 
clared the institution as an infirmary under the Prevention of Cruelty to Ani- 
mals Act (IX of 1890). . 

It would appear that the Bombay Panjrapole expanded its activities consi- 
derably over the years and had besides its original seat at Bombay branches 
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at three other places, viz., at Raita,-Bhiwandi and Chembur. Cattle, birds 
and other animals were kept and maintained at all these places. A very large 
number of persons was pursuing manifold activities at the said places. 
Latterly the workers of the institution were not satisfied with their wage 
scales and other service conditions. On the basis of the report submitted 
by the Conciliation Officer under sub-s. (4) of s. 12 of the Industrial Disputes 
Act the Government of Maharashtra referred the dispute for adjudication to 
the Tribunal constituted under a Government notification. An order of re- 
ference was made on June 25, 1963 and the heads of disputes were, the wages, 
privitoge, sick and casual leave, bonus, gratuity and reinstatement of certain 
workmen, 


In the written statement filed by Panjrapole it was stated inter alia :— 

(a) The main aims and objects of the institution were purely charitable. What- 
ever income the institution had was not at all to be distributed either to the donors 
or the trustees. It was wholly and solely for the maintenance and treatment of animals 
of the Bombay Panjrapole. To achieve the above objects the means to be adopted were: 

(i) maintenance of a shelter house for aged and unserviceable animals; 

(ii) the feeding and treatment of all animals entrusted to the institution either by 
the owners anxious to pension their old animals or rescued by philanthropic persons 
from the hands of butchers and the protection of animals remanded by magistrates; 

(ili) the breeding of bulls under ideal and sanitary conditions; 

(iv) the maintenance of a dairy farm with special attention to proper feeding, ac- 
commodation and water supply, the proceeds to go to the benefit of other animals of 
the Panjrapole and 

(v) bringing up of calves of the young cows under healthy conditions. 

(b) The Managing Committee of trustees of the institution was advised that in ful- 
filment of their primary and only object of maintaining sick and infirm cattle and dogs 
etc. it was necessary that they should have healthy food and nutrition. Since milk from 
outside would not fulfil that condition it was decided to upgrade the infirm cattle 
and rear them into good animals so as to get good and pure milk for the inmates of 
the Panjrapole. Thus the milk that was produced and remained surplus after feeding 
the old cows, motherless calves and dogs and other such animals was sold to members 
of public instead of being thrown off. The income derived therefrom was again utilised 
only after maintenance of the Panjrapole animals. The sale proceeds of the milk was 
never utilised nor meant for the benefit or the profit of the donors or trustees nor 
was it produced and sold for the purpose of satisfying human needs or desires or with 
any object of rendering material service to the community. 

(c) The cows which yielded milk were kept by the Panjrapole till the end of their 
lives. The milk derived from them could only be considered as natural and incidental 
product in the maintenance of cows. 


It was submitted on the basis of the above that essentially the object with 
which the institution received animals was not for doing service to their 
owners or others but to the animals themselves. The Tribunal examined 
meticulously the activities of the institution over a number of years. The 
workers served various interrogatories on the trustees to elicit from them 
various facts relating to the income by way of rent from buildings ete. the in- 
come from milk and milk products, the income from sale of other commodities, 
the number and categories of animals in the Panjrapole, the number of animals 
if any, purchased, the number of dry and wet cows owned by the Panjrapole 
and the number stud bulls either purchased by or bred at the Panjrapole for 
the last ten years. The society answered all the particularls, The chart, be- 
low prepared by the respondent shows the total cattle strength of the Panjra- 
pole in all its four branches comprising of productive animals (whether milch 
cows, milch buffaloes, stud bulls and working bullocks), the number of un- 
productive animals, including cows, buffaloes, buffalo calves, heifers and 
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calves and bullocks. The chart was compiled from the documents disclosed 
by the appellant and contains the figures for the years 1958 to 1962: 


Total strength in the following years. 





























1958 1959 1960 3961 1962 
Total strength ' 
Bombay 149 117 150 201 214 
Raita 888 595 608 604 588 
Bhiwandi si 501 658 508 408 428 
Chembur 191 283 272 275 281 
Total 1674 1598 1588 1488 1459 
Sick, old and infirm 4 
Bombay tee ses e. — c — = = Pa 
Raita ooo ae, BB 19 10 -Y6 “81 
Bhiwandi wee ee ee AA 864° 182 150 171 
Chembur isg zi wes z= f = a E an 
AN O AT, s 
Total 456 25% 888 20% 142 10% 166 10% 202 15% 
m a a e e a g arer a aaa ee e 
Young Animals N 
Bombay __ Ai _ = = i a 
Raita ne ee 181 44 120 50- 386 
Bhiwandi Sea ee as 6 47 5 99 89 
Chembur vab Ee o 56 87 79 08 100 
yt tt re ee ee 
Total sien. “wee? hed 248 178 204. 242 185 (sic) 
Other cattle nol sick i 
, Bombay. et. SE 149 11? 150 201 214 
Raita . i W ~ . 620 532 488 588 471 
Bhiwandi, i TL 242 866 159 196 
1, Chembur 185 146 :188 ° 182 181 
Total 975 1087 1197 1080 1062 ` 





“The following chart was prepared by the respondents showing the values 
of the milk supplied to the animals as also the amounts fetched by sale of the 
surplus ; ‘milk for the same years. 


` CHART 











Year - Own con- ; Percentage 
Go ra : sumption Sale ` t Total' of sale 
; ‘ l Rs. Rs. Rs. - ' approxi- 
Ke CAL mately 
1958 2,681 1,49,854 7 ri 
fe : 1,814 i ai 3 E ME? 
=e a a, i i 
t r 8,995, i L 1,538,849, T 2.6% 
` eo | ‘oat th “topes 
a. t4 ë n, í 3 f Mees Pos i 
nore eer 5200: aihe gait eeh | 
_ | ons 5 cae ee 
: 7 ves 
A : a pi D Bae xs + af 
feller Mea «Rhy 17,447 '" | 169,465 1;86,912 "°° 9.5% - 
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CGHART—(C€ontd.) 
Own con- Sale Total Percentage 
Year sumption of gale 
Rea, Rs. Rs. approxi- 
mately 
1960 1,755 
6,570 
2,686 
11,011 2,18,117 2,24,118 5% 
1961 2,046 
8,286 
3,504 
8,886 2,238,095 2,831,981 4% 
1962 1,954 
4,555 
8,650 
10,159 2,80,048 2,40,202 4% 


The facts found by the Tribunal may be summarised as follows: 


(1) At the end of the year 1962 there were altogether, 445 cows, 48 bulls, bullocks 
and oxen, other cattle (cows and, bullocks) 508, calves 495, dogs 160, goats and sheep 32, 
horses 12, hares 18, cocks, hens and ducks 18 and parrots 8: the total number was 1754. 

(2) The total income for the year was Rs. 6,64,043 including the amount of Rs. 1,73,584 
received by way of donation. The income proper was thus Rs. 4,90,459/-. 

(3) Some lands of the institution were under its personal cultivation. The sale 
proceeds of the yield thereof was Rs. 6,492. The rent fetched by the immovable pro- 
perty was Rs. 2,20,549/-. The milk yielded by the cows was regularly collected and 
sold, the sale proceeds for the year being Rs. 4,30,034/-. A large number of work- 
men was employed to attend to the cows and to feed them, to milk the cows and to 
carry and sell the milk to the public. 

(4) The number of cows yielding milk at the end of the year was 242, At that 
time there were 75 pregnant cows. There were 57 other cows, 101 grown-up calves 
(female) and 91 other small calves (female) all described as “reserved”. In the opi- 
nion of the Tribunal all these calves would in course of time grow into cows, 

(5) The institution maintained some stud bulls. Besides there were bullocks which 
were used for plying the carts or for cultivation of the lands of the institution. 

(6) There were 36 heads of cattle described as arrivals from Bombay. There were 
another 87 cows described as “danger”; the rest of the cattle (cows and bullocks) 
were 57 lame and blind, 177 weak, 51 infirm, quite infirm 80 and sick 108, the total 
of this category being 473; including the “danger” cows the total was 560. These 
animals depended entirely on the charity of the institution. 


The Tribunal found the activities of the institution in connection with its 
movable property and collection and sale of milk to be an industry while the 
maintenance of danger cows, blind, lame, infirm and sick, the dogs and other 
animals did not constitute an industry. 

As already noted, the application under art. 227 by the Panjrapole to the 
Bombay High Court was dismissed summarily and therefore we do not have 
the benefit of a judgment of the High Court. As the records stand we must 
proceed on the facts found by the Tribunal and such light as is thrown there- 
on by arguments of counsel. 

Before looking into the relevant authorities on the subject, we may note 
the points canvassed in support of or against the appeal by learned counsel 


470 THE BOMBAY LAW REPORTER. [VOL. LXXV. 


on either side. Referring to the trust deeds it was argued on behalf of the 
appellant that the essential purpose of the institution was to keep and foster 
animals which were either rejected by their owners as old and infirm or of no use 
to them as suckling calves, dry cows ete. It is not necessary to take into 
account the other animals which were maintained by the institution. Leaving 
out of account the number of dogs kept, the number of other animals was in- 
significant. It was argued that although the sale of milk produced a fair 
amount of income, certain portion of it was necessary for the maintenance of 
the sick and infirm animals and the sale of the balance of the milk ought to 
be regarded as incidental to the keeping of cows thrown on the hands of the 
institution and ought not to lead to an inference that the institution was pursu- 
ing an industry. With regard to the immovable properties, it was said that 
they had been purchased out of surplus funds in the hands of the institution 
over 50 years back and on a conspectus of the activities of the institution it 
should be held that it was merely doing charity to animals and it was not pro- 
ducing food or giving service to humans to constitute its activity as an industry 
within the meaning of s. 2 (j) of the Industrial Disputes Act. 


Learned counsel for the respondent drew our attention to certain facts which 
according to him went to show that so far as the activity of keeping cattle, spe- 
cially cows and she-buffaloes was concerned, there could be little doubt that 
it was pursued as an industry. He handed over two charts containing analy- 
sis of the cattle population as culled from the documents placed before the 
Tribunal by the institution itself. The total strength of cattle in all the four 
branches of the institution in the year 1958 was 1674, 1598 in the year 1959, 
1533 in the year 1960 and 1488 in 1961 and 1459 in 1962. The sick, old and 
infirm cattle for the year 1958 was 456 or roughly 25 per cent. of the total 
strength. Young animals numbered 243 and other cattle which were not at 
all sick was 975 in number. The percentage of sick, old and infirm cattle in 
the year 1959 was roughly 20 per cent., in the years, 1960 and 1961, 10 per cent. 
and in the year 1962, 15 per cent. The rest of the cattle according to counsel 
were neither old nor infirm but were either producing milk or being put to use 
immediately or capable or yielding milk or work in the future. Another chart 
handed over by him went to show that the total value of milk produced in the 
year 1958 was Rs. 1,53,849 and leaving out of account Rs. 3,995 being the 
value of milk supplied to the sick cattle, the institution derived an income of 
Rs. 1,49,854 from the sale of milk. The corresponding figures for 1959 were 
total sales Rg. 1,86,912, value of milk consumed Rs. 17,447, income from milk 
Rs. 1,69,465. The figures for 1960 were Rs. 2,24,118, Rs. 11,011 and 
Rs. 2,18,117; those for 1961 were Rs. 2,31,931; Rs. 8,836 and Rs. 2,23.095. 
The figures for the last year 1962 were Rs. 2,40,202, Rs. 10,159 and Rs. 2,30,043. 
Thus, according to the above figures, the percentage of milk given to the ani- 
mals out of the total production was 2.6 in 1958, 9.5 in 1959, 5 in 1960 and 
4 in the years 1961 and 1962. Learned counsel drew our attention to the 
figures of expenses of tending the sick and infirm cattle either by employment 
of hospital workers or for medical expenses and compared the same with the 
total expenses of the institution and the number of men employed. The 
value of medical relief to animals either by way of salary to workers, dear- 
ness allowance paid to them, medical expenses and feeding of milk to the 
animals for the Bombay Panjrapole in the year 1961 was Rs. 11,762, for Raita 
Rs. 5,551, for Chembur Rs. 5,028 and for Bhivandi Rs. 28,805. The expen- 
ses of feeding and maintenance of sick animals for the said branches were 
Rs. 1,825, 13,596, 7,554 and 81,464. But it is pertinent to note that medical 
expenses accounted for very small sums, namely, Rs. 1,267 for Bombay, Rs. 559 
for Raita, Rs. 1,696 for Chembur and Rs. 552 for Bhiwandi. The figures of 
medical expenses for the year 1962 were equally negligible. The number of 
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people employed for giving medical relief at the Bombay Panjrapole in the 
year 1961 was only 7, namely, a doctor, a dresser, 4 coolies and other workers 
and a sundry worker. Their total salary came to Rs. 6,000 besides dearness 
allowance of Rs. 2,448. Similarly, at Raita there were a doctor, two coolies, 
two dressers and sundry workers and expenditure was only Rs. 552 out of 
the total expenditure on all these items Rs. 4,992. 


_ It was argued on the basis of these figures that if the object of the Panjra- 
pole was only to maintain and treat the old, diseased or infirm or rejected 
eattle on its hands acquired from different sources, the number of men 
employed would be very small and the milk required for the sick and infirm 
cattle could be had from only a few milch cows and she-buffaloes. It was 
urged that the fact that a large number of milch cattle were to be found 
every year among the cattle population yielding milk regularly of the value of 
over Rs. 2,00,000 for the last 8 or 4 years went to show that the institution 
was pursuing an activity more or less like that of a dairy farm. It was main- 
taining a number of stud bulls and had actually purchased one, the obvious 
object behind it being improving the cattle wealth of the institution by the 
production of good and healthy cattle, the females of which would come to 
yield milk in future. It was said that the value of milk sold could not be as 
high as disclosed by the figures unless the institution was getting a number 
of milch cattle every year to replace those which were going dry for the time 
being. This could only be possible if the institution was in a position to keep 
up its number of milch cattle from the young ones either given to the Panjrapole 
or those which were bread at the Panjrapole. The only difference between the 
Panjrapole and a well organised dairy farm was that the Panjrapole was not 
buying milch cattle of good quality nor destroying or getting rid of any which 
were found to become useless. As the objects of the institution did not per- 
mit it to get rid of any cattle it undoubtedly had to maintain whatever cattle 
came to it but nevertheless the activities displayed by the facts were enough 
to show that it was being run on the lines of a business or an undertaking, 
though not of the normal type of a well organised dairy business. 


In our view the arguments of learned counsel for the respondent have con- 
siderable force. The main heads of the income of the institution were income 
from immovable properties, donation from charitably disposed members of 
the public and the sale of milk. No doubt the immovable property had been 
acquired many years back from the surplus funds in the hands of the trustees. 
These were old houses and buildings but the Panjrapole was maintaining 
them in tenantable condition by incurring considerable expenses every year 
over the repairs. The more significant factor was the steadily growing income 
from the sale of milk derived from milch cows and buffaloes, the number of 
which though not steady was always considerable. Regard must also be had 
to the written statement of the institution itself before the Tribunal showing 
that the Managing Committee of the trustees had decided some time back to 
upgrade the infirm cattle and rear them into good animals so as to get good 
and pure milk for the inmates of the Panjrapole. In fact however the upgra- 
ding was to such an extent that the milk yielded always was far in excess of the 
needs of the inmates of the Panjrapole. Although the sale proceeds of the 
milk was never utilised nor was ever meant for the benefit or profits of the 
donors or trustees, the very production of it in such large bulk wholly unrela- 
ted to the needs of the sick cattle showed that the institution was pursuing. 
an activity with the central idea of obtaining a steady income therefrom. In 
our view, the facts justifiably lead to the conclusion that the institution deli- 
berately diversified its objects from only tending to the sick, infirm or un- 
wanted cattle by adopting the policy of keeping cattle not merely for their 
own sake but for the sake of improving the cattle population committed to its 


472 THE BOMBAY LAW REPORTER. [vou. LXXV. 


eare with an eye to serve human beings by making large quantities of good 
milk available to them and thereby getting an income which would augment 
its resources. It pursued its policy just as any dairy owner would by having 
a few good quality bulls to impregnate the cows and thereby ensuring a 
steady production of milk and also improve the quality of the progeny. 

‘We have then to consider whether on the above facts an inference ought 
properly to be drawn that the activities of the Panjrapole constituted an in- 
dustry. It is not necessary to go through the plethora of cases decided by 
this Court to find out whether the Tribunal had come to a proper conclusion. 
Although there is no decision of this Court arising out of the affairs of a 
Panjrapole, there are several dealing with the question as to whether hospi- 
tals constituted industries. The contention of learned counsel for the appel- 
lant was that the-main and chief object of the appellant institution being the 
keeping and fostering of animals, incidental activities ought to be disregarded 
and the institution ought to be considered as a hospital. If the activities re- 
lating to the production of milk could be said to be incidental to the main- 
taining of sick, infirm and diseased or rejected cattle, the argument would, in 
our opinion, rest on solid foundation. 

At the time when the application under art. 227 of the Constitution was 
presented before the Bombay High Court, the decision of this Court in State 
of Bombay v. The Hospital Mazdoor Sabha! held the field and it can be as- 
sumed that it was on the strength of this decision that the Bombay High Court 
did not feel called upon to examine the merits of the case by issuing a rule. 
In the Hospital Maedoor Sabha’s case (supra) the dispute arose out of the 
retrenchment of respondents Nos. 2 and 8 before this Court who had been 
engaged as ward servants in the J.J. Group of Hospitals, Bombay under 
State control and management without payment of compensation as required 
by s. 25-F (6) of the Industrial Disputes Act. The decision of this Court 
shows that there was a group consisting of five hospitals under the adminis- 
trative control of the Surgeon General of the appellant and its day to day 
affairs were conducted and controlled by a Superintendent who was a full- 
time employee of the appellant. The residential staff including the Resident 
Medical Officers, Housemen, Nurses etc., were all full-time employees of the 
appellant and their salaries were drawn on the establishment pay bills of the 
appellant and paid entirely by the appellant. According to this Court 
-This group serves as a clinical training ground for students of the Grant Medical 
College which is a Government Medical College run and managed by the appellant 
for imparting knowledge of medical sciences leading to the Degree of Bachelor of 
Medicine and Bachelor of Surgery of the Bombay University as well as various Post~ 
Graduate qualifications of the said University and the College of Physicians and Sur- 
geons, Bombay; the group is thus run and managed by the appellant to provide medi- 
cal relief and to promote the health of the people of Bombay.” 


On the questions as to whether the activities of this group of hospitals would 
be covered by the definition of ‘industry’ in s. 2(j) of the Industrial Disputes 
Act, the Court observed (p. 878): 


“In considering the question as to whether the group of Hospitals run by the 
appellant undoubtedly for the purpose of giving medical relief to the citizens and for 
helping to impart medical education are an undertaking or not, it would be pertinent 
to enquire whether the activity of a like nature would be an undertaking if it is 
carried on by a private citizen or a group of private citizens, There is no doubt that 
‘if a hospital is run by private citizens for profit it would be an undertaking very much 
like the trade or business in their conventional sense.... Thus the character of the 
activity involved in running a hospital brings the institution of the haspital within s. 2(j). 
Does it make any difference that the hospital is run by the Government in the inter- 
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pretation of the word ‘undertaking’ in s. 2(j)? In our opinion, the answer to this ques- 
tion must be in the negative.' It is the character of the activity which decides the ques- 
tion as to whether the activity in question attracts the provision of s. 2(j); who con- 
ducts the activity and whether it is conducted for profit or not do not make a material 
difference.” 

As to the attributes which made the activity an undertaking it was stated 
(p. 879): : 

“..It is difficult to state these possible attributes definitely or exhaustively; as a 
working principle it may be stated that an activity systematically or habitually under- 
taken for the production‘or distribution of goods or for the rendering of material ser- 
vices to the community at large or a part of such community with the help of employees 
is an undertaking. Such an activity generally involves the co-operation of the em- 
ployer and the employees; and its object is the satisfaction of material human needs. 
It must be organised or arranged in a manner in which trade or business is generally 
organised or arranged. It must not be casual nor must it be for oneself nor for 
pleasure. Thus the manner in which the activity in question is organised or arranged, 
the condition of the co-operation between the employer and the employee necessary 
for its success and its object to render material service to the community can be re- 
garded as- some of the features which are destinctive of activities to which s. 2(j) 
applies. Judged by this test there would be no difficulty in holding that the State 
is carrying on an undertaking when it runs the group of Hospitals in question.” 


The recent decision of this Court in S.J. Hospital, New Delhi v. K.S. Keth? 
is a pointer in the contrary direction. There was also another appeal relating 
to the Kurji Holy Family Hospital. The Court proceeded to consider the 
general proposition whether a hospital could be considered to fall within the 
concept of industry in the Industrial Disputes Act and whether all hospitals 
of whatever description could be covered by the concept or only some hospitals 
under special conditions. 

According to this Court in S.J. Hospital case (p. 1412, para. 13): 

“... an industry is to be found when the employers are carrying on any business, 
trade, undertaking, manufacture or calling of employers. If they are not, there is no 
industry as such.” i 
The Court referred to the decision of this Court in Gymkhana Club Union v. 
Management? and the conclusion therein that: 

“Primarily, therefore, industrial disputes occur when the operation undertaken 
rests upon co-operation between employers and employees with a view to production 
and distribution of material goods, in other words, wealth, but they may arise also 
in cases where the co-operation is to produce material services. The normal cases are 
those in which the production or distribution is of material goods or wealth and they 
will fall within the expressions trade, business and manufacture.” 


With regard to trade and business it was said (p. 1412): 


“,..Business too is a word of wide import. In one sense it inclues all occupations 
and professions. But in the collocation of the terms and their definitions these terms 
have a definite economic content of a particular type and all the authorities of this 
Court have been uniformly accepted as excluding professions and are only concerned 
with the production, distribution and consumption of wealth and the production and 
availability of material services.” 

With regard to the Hospital Mazdoor Sabha case (supra) it was remarked 
(p. 1414): 

“... The case proceeds on the assumption that there need not be an economic 
activity since employment of capital and profit motive were considered unessential. 
It is an erroneous assumption that an economic activity must be related to capital 
and profit-making alone. An economic activity can exist without the presence of both. 
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Having rejected the true test applied in other cases before, the test applied was ‘can 
such activity be carried on by private individuals or group of individuals’? Holding 
that a hospital could be run as a business proposition and for profit, it was held that 
a hospital run by Government without profit must bear the same character, With 
respect, we do not consider this to be the right test. That tast was employed to distin- 
guish between the administrative functions of Government and local authorities and 
their functions analogous to business but it cannot be used in this context. When it 
was emphasised in the same case that the activity must be analogous to business and 
trade and that it must be productive of goods or their distribution or for producing 
material services to the community at large or a part of it, there was no room for the 
other proposition that privately run hospitals may in certain circumstances be regarded 
as industries.” 


This Court held that the Hospital Mazdoor Sabha case ‘‘took an extreme view 
of the matter which was not justified.’”’ With regard to the activities of the 
individual hospitals it was said that the Safdar Jung Hospital had not embarked 
on an economic activity which could be said to be analogous to trade or busi- 
ness. There was no evidence that it was more than a place where persons 
could get treated. This was a part of the functions of Government and the 
hospital was run as a Department of Government and could not therefore be 
said to be an industry. Again, with regard to Tuberculosis hospital it was 
found hot to be an independent institution but a part of the Tuberculosis 
Association of India. The hospital was wholly charitable and was a research 
institute. The dominant purpose of the hospital was research and training, 
but as research and training could not be given without beds in a hospital, 
the hospital was run. According to this Court, treatment is thus a part of 
research and training. In these circumstances the Tuberculosis hospital could 
not be described as an industry. With regard to the Kurji Holy Family Hos- 
pital again it was found to be entirely charitable. It carried on the work 
of training, research and treatment; its income was mostly from donations 
and distribution of surplus as profit is prohibited. It could not therefore be 
an industry as laid down in the Act. 


Reference may also be made to the case of L.H.A. College Pharmacy v. Its 
Workers’ Union* In this the appellate Tribunal found that the pharmacy 
run by the appellant sold medicines in the market and realised about Rs. one 
lakh per annum whereas in the hospital run by it about 30 per cent. of the 
medicines manufactured by it were consumed and about 70 per cent. were sold 
in the market. This judgment was delivered on the same date by the same 
Bench which decided the Hospital Mazdoor Sabha case (supra). On the facts 
found this Court held that there could be no doubt ‘‘that the activity of the 
appellant in running the pharmacy and the hospital was an undertaking un- 
der s. 2(f) and was an industry.” 


The only case of Panjrapole which appears to have come before the High 
Courts was that of the ‘Madras |Pinjarapole v. Labour Court® which was the 
subject matter of an industrial dispute referred to in the year 1958 by the 
State Government for adjudication by the Labour Court, Madras. This was 
decided after the Hospital Mazdoor Sabha case. The facts referred to by the 
High Court were that the Madras Panjrapole was a charitable society regis- 
tered under the Societies Registration Act occupying an area of about Ac. 12-00 
of land within the city of Madras on which the munificence of several donors 
had enabled the construction of shelters for animals as well as sanctuary for 
birds. The objects of the society, as stated in the memorandum of association, 
are protection, care and treatment of old, infirm and injured cows, calves, 
bullocks, ete. and affording freedom to such animals from being slaughtered 
unnecessarily and to guarantee old-age relief to the old, infirm and unservice- 
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able animals till they die of natural causes. To achieve these objects, the 
means envisaged to be adopted were: 

(a) maintenance of shelter-house for aged and unserviceable animals; 

(b) the feeding and treatment of all animals entrusted to the care of the society 
either by the owners anxious to pension their old animals or rescued by philanthropic 
persons from the hands of butchers and the protection of animals remanded by ma- 
gistrates; 

(c) the breeding of bulls under ideal and sanitary conditions; 

(d) the maintenance of a dairy farm with special attention being paid to proper 
feeding, accommodation and water-supply, the proceeds of which will go to the benefit 
of the other animals of the Pinjarapole; and 

(e) the bringing up of the calves of the young cows under healthy conditions. 


The Court observed (p. 689) : 

“...I¢ is a matter of common knowledge that a number of dry cows in the City 
of Madras are sold away to butchers by the poor milkmen who could not support 
them. Butchers themselves offer tempting prices for such cows, a temptation which 
the poverty of the milkmen could not but lead him to succumb. Dry cows were ad- 
mitted into the Pinjarapole to prevent them going into the slaughter-house. Main- 
tenance of the dry cows called for stud bulls. Stud bulls were presented to the society 
by the Government. In the course of time, the dry cows brought forth their progeny 
and began to yield milk. The Pinjarapole was, therefore, in a position to sell milk 
ylelded by the cows which were received by it with a view to protect them from the 
slaughter-house...details of the sale amounts in respect of the milk produced. ..shows 
that the institution had been receiving substantial sums every year by sale of milk,” 


So far as the activities of the Madras Panjrapole and Bombay Panjrapole are 
concerned they are practically identical except that in the present case the 
maintenance of dairy farm is not explicitly referred to anywhere but the 
facts culled from the evidence makes the same only too obvious. There 
was however a certain difference in the case of the Madras Panjrapole inas- 
much as the Madras High Court found that (p. 691) : 

“... During certain years, it even went a step further. The Pinjarapole pur- 
chased cows, maintained a dairy farm and supplemented their own production of milk 
with outside milk and sold them. These activities would certainly partake the cha- 
racter of a business, though the profits of such business might have gone to the huma- 
nitarian activities undertaken by the society. But the activitles have long ago ceased. 
What the society is now having is the milk yielded by its own cows. Those cows 
are admittedly kept by the Pinjarapole till their lives (sic). They are not sold. They are 
the property of the Pinjarapole. The milk yielded by those cows could only be con- 
sidered as an incidental product in the maintenance of the cows. The sale of cowdung 
cakes and manure and of the calves after the mother cows become dry are also inci- 
dental, It cannot be held that a trade or business is conducted by the institution.” 


According to the learned single Judge who heard the petition the activities 
of the Panjrapole had nothing to do with human needs. They were solely de- 
voted to the needs of helpless animals; though incidentally such activities have 
a business tinge about them it cannot be said to be for human need or mate- 
rial welfare. The objects were mainly religious and humanitarian. Following 
the test laid down in the Hospital Mazdoor Sabha case the learned Judge was 
of opinion that there was no industrial dispute which could be referred by 
the State Government to the labour Court for adjudication. The case went 
in appeal to a Letters Patent Bench: Workmen Employed in Madras Pinjra- 
pole v. Madras Pinjrapole® The Bench took a somewhat different view from 
that of the learned single Judge. It demurred to the observations of the trial 
Judge that ‘‘there is no element of trade or business involved in the various 
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activities of the society.” According to the Bench (p. 474): = 

“ .. These observations, however, do not extend to subsequent developments, the 
result of the growth of the institution, and its attempt to achieve self-sufficiency. 
There were 

(1) purchase and sale of milk, upon a fairly wide scale, 

(2) the maintenance of a dairy farm during a period of the history of the in- 
stitution and 

(3) similarly, the maintenance of stud bulls, to enable dry cows to conceive and 
bear calves.” 


The Bench felt compelled to allow the appeal to the extent of modifying the 
writ of certiorari and laying down that the actual decision would have to be 
arrived at after the record of adequate evidence by the labour Court in the 
light of the principles formulated, the available evidence being both inade- 
quate and contradictory. For the guidance of the labour Court the Bench 
observed: 

“even if the institution at the inception, and as basically defined, be purely huma- 
nitarian, non-industrial and not amenable to any of the tests upon which the defini- 
tion has been applied, it cannot be gainsaid that, if the institution had largely altered 
its complexion through the years, so as to have become a focus of economic produc- 
tion, the definition again might be applicable.” , 


The Bench also examined the question whether the activity of the Panjrapole 
was in essence religious or spiritual, as according to it a temple or a church 
could not be considered to be an industry. 


The net result of the above seems to be that although the Bench was in- 
elined to hold that the Madras Panjrapole at its inception was not an indus- 
try the complexion of its activities might have been altered by later develop- 
ments so as to render the institution as then organised an industry within - 
the meaning of the Act... Further according to the Bench individual units of 
the organisation (like “tlre district dairy farm) might constitute an industry 
though the society itself may not be one. 


The matter came up again before the Madras High Court (see Madras Pin- 
jrapole v. Their Workmen’), The Tribunal held in favour of the workmen and 
the learned Judge dismissed the application for the issue of a writ by the Pin- 
jrapole. The learned Judge referred to the reports of the institution in seve- 
ral years past from 1937 to 1957. He found that the object of the society 
had been. amended in 1937 to enable it to receive young cows and charge fees 
from the owners. The idea of starting a dairy farm was for supporting the 
infirm cows, bullocks and horses and in pursuance of that idea stud bulls 
were acquired for improving the cattle breeding. The income from the sale 
of milk rose phenomenally reaching the figure of Rs. 60,000 in the year 1957. 
The learned Judge found himself unable to hold that maintaining cows and 
stud bulls and selling milk were only subsidiary in nature to the humane ac- 
tivity of the society, namely, to provide shelter for the decrepit and useless 
and infirm animals. The learned Judge held that 

“if the Madras Pinjarapole had confined itself to the objectives at its inception, 
namely, to give protection to the old, infirm and decrepit animals, it could well be 
contended that it was only for the purpose of satisfying purely spiritual needs, as it 
is common knowledge that Hindus consider cow-protection as one of their religious 
duties .... If the Madras Pinjrapole had not extended its activities, following the 
authorities cited above, I would have had no hesitation in holding that it is not an 
industry. ...A reading of the annual reports show that a large number of high 
milk-yielding cows and buffaloes were purchased by the society and due to the success- 
ful working of the dairy farm the Pinjrapole was able to supply milk to various insti- 


7 [1967] 2L.L.J. 899. 


‘1971.]. BOMBAY PANJRAPOLE 0. THE WORKMEN (8.C.)—Mitter J. 477 


tutions .... The reports show that considerable profits were made by the Pinjrapole, 
the sale of milk fetching a sum of Rs. 60,000 in the year 1957.” 


In ‘the result the petition was dismissed and the labour Court was directed to 
determine the other issues. 


We have referred at some length to the Madras Panjrapole case to show the 
analogy of the activities of the Madras Panjrapole to the Bombay Panjrapole. 
Save for the fact that the Madras Panjrapole definitely and expressly changed 
its objective by starting a dairy farm and purchasing milch cows and stud 
bulls there is very little difference between the facts of the case beforé us from 
those in the Madras Panjrapole case. In the present case only one stud was 
purchased but the activities pursued by the Bombay Panjrapole make it clear 
that they were pursuing the same kind of activity, namely, that of using stud 
bulls for the purpose of breeding healthy cattle including cows so as to be 
able to make a very sizeable income from the sale of milk. For the last few 
years from 1958 to 1962 the number of milch cows was always considerable 
which could only be accounted for by the fact that from time to time the 
place of cows which had become dry was being taken up by cows fecundated 
by the bulls maintained for the purpose of keeping up a steady supply of milk. 
We have already referred to the fact that the value of milk supplied to the 
sick and infirm cattle was infinitesimal compared to that sold in the market. 
The expenses incurred in connection with the treatment of sick and infirm 
animals was also negligible compared to the total expenses of the institution. 
The number of men employed for such treatment was very small at all times. 
The mere fact therefore that the Panjrapole never purchased milch cows and 
never purchased stud bulls except once makes no difference to the question 
as to whether their activity of maintaining cows and bulls could only be con- 
sidered as an investment. It was certainly carried on as a business although 
it was not pursued in the same way as astute businessmen only out to make 
profit would, namely, get rid of the animals which were no longer fit for any 
use. The values of the milk supplied for the last 3 or 4 years was well in 
excess of Rs. 2 lakhs per annum and this could only be possible if the cows 
and buffaloes had been kept and maintained not merely to keep them alive 
but with the idea of getting as much production out of them as possible. 


In this view of the matter, it is hardly necessary to consider the other cases 
which were cited at the Bar, namely, Gymkhana Club Union case (supra), 
Cricket Club v. Labour Union? and Harinagar Cane Farm y“State of Bihar? 
It was remarked in the Gymkhana Club case that the activity of the club is 
conducted with the aid of employees who follow callings or avocations and 
that the activities of the club was not a calling or business of its members of 
Managing Committee and there was no undertaking analogous to trade or 
business. In the Cricket Club’s case (supra) the Court examined the differ- 
ent activities of the club and came to the conclusion that they did not lead to 
the inference that the club was carrying on an industry. f 


On the facts of this case we hold that the activities of the Panjrapole as 
disclosed in this case constituted an industry within the meaning of s. 2(j) of 
the Industrial Disputes Act and the appeal must therefore be dismissed with 
cosis. ` ‘ 

Appeal dismissed. 
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Present: Mr. Justice K. S. Hegde and Mr. Justice A. N. Grover, 


NARAYAN SWAMY v. THE STATE OF MAHARASHTRA.* 
Criminal Procedure Code (Act V of 1898), Sec. 479A—Whether under s. 479A(1) neces- 
sary to give witness opportunity to show cause against contemplated complaint. 

nder s. 479A(1) of the Criminal Procedure Code, 1898, giving of an opportunity to 
the witness to show cause against the contemplated complaint is not mandatory 
That step is required to be taken only if the Court thinks fit—a matter left to tha 
discretion of the trial Court. 

Rukmani Bai v. Govindaswamy Chetty! and In re Javvaji Uthanna, approved. 

Dr. B. K. Pal Chaudhry v. The State of Assam? and Kuppa Goundan v. Rajesh 
referred to. 

An admission is a substantive piece of evidence, though it is open to the person 
who made the admission to show that the fact admitted is not correct. In the 
‘absence of any such proof-the admission has to be considered as an important 
plece of evidence. 


Tre facts appear in the judgment. 


Dr. W.8. Barlingay, with A.G. RatnaparkAi, for the appellant. 
P.K. Chatterjee and 8.P. Nayar, for the respondent. 


Hrane J. The only substantial question that arises for decision in this 
appeal by special leave is as to whether the requirements of s. 479-A of the 
Code of Criminal Procedure have been complied with before instituting the 
complaint from which this appeal arises and if they have not been complied 
with whether the prosecution is vitiated? 


In July 1965, there was a dacoity within the limits of Railway Police Sta- 
tion, Nagpur. Several properties belonging to the Railways were stolen in 
the course of that dacoity. During the investigation of that offence, the Rail- 
way police sought the assistance of the local police. Inspector Khandagale 
(D. W. 1) who was in charge of the Tehsil police station directed the appel- 
lant, the Sub-Inspector working under him to assist the Railway police in the 
investigation of the case. Part of the investigation was carried on by the ap- 
pellant. Two of the persons arrested in connection with that dacoity were 
Ambadas and Deorao. They are said to have made certain statements on July 
21, 1965. It is further alleged that in pursuance of the information given by 
Deorao, the police in the presence of the Panchas recovered certain properties. 
The concerned panchanama was attested by two witnesses viz. Pochanna and 
Abdul Gani. After the investigation a charge-sheet was filed against several per- 
sons including Ambadas and Deorao accusing them of the commission of an 
offence under s. 395, Indian Penal Code. After preliminary enquiry the case 
was committed to the Court of Sessions, Nagpur and was tried before the Ad- 
ditional Sessions Judge, Nagpur as Sessions Trial No. 8 of 1966 on his 
file. The trial of the case commenced on June 6, 1966. Pochanna, one of the 
Panch witnesses, was examined on June 9, 1966. He did not support the pro- 
secution. Abdul Gani, the other Panch witness, also had been cited as a wit- 
ness but he was not present in Court on June 9, 1966. On June 10, 1966, one 
person who claimed himself to be Abdul Gani who had attested the panchanama, 
‘was examined. He deposed that he had attested the panchaname and that he 
was present at the time the recoveries were made. On June 11, 1966, the 
appellant was examined. The appellant deposed that the person examined 
on the previous day was Abdul Gani and that person had attested the panch- 
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nama in question. Thereafter the case took a new turn. It appears that the 
accused came to know that the person examined on June 10, 1966 was not 
Abdul Gani but one Dilawar and that the real Abdul Gani had migrated from 
Nagpur and settled down at Rajnandgaon. On enquiry, their counsel Mr. 
Ingle came to know that Dilawar who posed himself as Abdul Gani was involv- 
ed in a criminal case pending in the Munsiff’s Court in Nagpur. After as- 
certaining all the facts, Mr. Ingle filed an application before the learned trial 
Judge alleging that the witness who posed himself as Abdul Gani and spoke 
in support of the recovery panchanama was an imposter and that he was not 
the real attestor to the panchanama. Therein he further stated that the name 
of that person was Dilawar and he was the son of one Munirsha. Thereafter 
the learned trial Judge recalled the said witness and further examined him on 
June 14, 1966. At that time the witness confessed that he was not Abdul 
Gani and that he did not attest the panchanama, but he had been compelled by 
the appellant to depose falsely. After the examination of this witness, the 
learned trial Judge being prima facie of the opinion that the appellant had 
given perjured testimony and that he has fabricated false evidence, issued a 
notice to the appellant to show cause why he should not be prosecuted for per- 
jury and for fabricating false evidence for the purpose of the case. The ap- 
pellant showed cause on June 16, 1966. In the statement filed by him he again 
asserted that the person examined on June 10, 1966 was Abdul Gani, the attes- 
tor of the panchanama. He denied the fact that the said witness is Dilawar. 
He went further and averred that the witness had been purchased by the ac- 
cused and that he has deposed falsely that he is not Abdul Gani. Thereafter 
the appellant was recalled and further examined. During the course of his 
examination he reiterated the stand taken by him in his written statement. 
In the course of his cross-examination, it was elicited from him that he knew 
the person concerned for over three years, thereby the possibility of the ap- 
pellant giving incorrect evidence due to misconception was ruled out. After 
the appellant was re-examined, the accused produced a person in Court who 
according to them was the real Abdul Gani. That person deposed that he is 
Abdul Gani and that he was the person who had attested the panchanama. 
The learned trial Judge took his sample signatures and compared the same 
with the signature found on the panchanama. He found them to tally with 
one another. After the conclusion of the trial, the learned trial Judge acquit- 
ted all the accused and directed the prosecution of Dilawar and the appellant 
under ss. 195 and 196, Indian Penal Code. At this stage it may be noted that 
in the course of his Judgment in the dacoity case, the learned trial Judge gave 
a finding that Dilawar and the appellant intentionally gave false evidence in 
the case and further the appellant had intentionally fabricated false evidence 
for the purpose of being used in that case. He also opined that for the eradi- 
cation of the evils of perjury and fabrication of false evidence and in the in- 
terest of justice it is expedient that Dilawar and the appellant should be pro- 
secuted for the offences committed by them. On the basis of that complaint, 
the appellant and Dilawar were tried, convicted and sentenced to suffer rigo- 
rous imprisonment for three years. The appellant was convicted both for 
perjury as well as for fabricating false evidence. Under each head; he was 
awarded a sentence of three years’ rigorous imprisonment but the two sen- 
tences were ordered to run concurrently. Dilawar did not appeal against his 
conviction and sentence. The appellant appealed against the judgment to the 
High Court of Maharashtra. His appeal was summarily dismissed. There- 
after he appealed to this Court after obtaining special leave. In that appeal 
this Court came to the conclusion that the High Court should not have sum- 
marily dismissed the appeal as arguable questions of fact and law arose for 
consideration. It accordingly set aside the order of the High Court and re- 
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mitted the case to the High Court with a direction to re-admit the appeal and 
dispose of the same according to law. Accordingly the appeal was again 
heard by the Nagpur Bench of the Maharashtra High Court. The appeal has 
again been dismissed by the High Court. We have now to consider the cor- 
rectness of the decision of the High Court. 

So far as the merits of the case are concerned, there is little to be said in 
favour of the appellant’s case. There is hardly any doubt that Dilawar had 
posed himself as Abdul Gani. It is also clear from the evidence on record 
and from the circumstances of the case that the appellant was responsible for 
inducing Dilawar to pose as Abdul Gani. All that was said in favour of the 
appellant by Dr. Barlingay, his learned counsel, was that the possibility of the 
appellant innocently thinking that Dilawar was the real Abdul Gani cannot 
be ruled out. We are unable to accept this contention. It is clear from the 
admissions made by the appellant during the Sessions trial which admissions 
have been brought on record as evidence in the present case that he knew 
Abdul Gani very well. Therefore there was no occasion for him to make any 
mistake. The appellant had strongly asserted in his statement in reply to the 
show cause notice as well as in his deposition in Court that the person who was 
examined on June 10, 1966 was the real Abdul Gani and that he was the per- 
son who had attested the panchanama. Under these circumstances, the plea 
that the appellant gave evidence under an erroneous impression cannot be 
entertained. It is clear that the appellant has no regard for truth. 

We also do not find any merit in the contention that the explanation given 
by the appellant in the dacoity case as well as his evidence in that case are 
inadmissible in the present proceedings. Admissions made in the explanation 
given and in the deposition are relevant and admissible in the present case. 
An admission is substantive evidence, though it is open to the person who 
made the admission to show that the fact admitted is not correct. In the 
absence of any such proof the admission has to be considered as an important 
piece of evidence. 

As mentioned at the outset the only important question for decision in this 
appeal is whether the requirements of s. 479-A, Code of Criminal Procedure, 
have been complied with before filing the present complaint. Section 479-A 
‘was incorporated into the Code of Criminal Procedure by Act 26 of 19565. 
That section reads: 

“479A. Procedure in certain cases of false evidence—(1) Notwithstanding 
anything contained in sections 476 to 479 inclusive, when any Civil, Revenue 
or Criminal Court is of opinion that any person appearing before it as a 
witness has intentionally given false evidence in any stage of the judicial proceeding 
or has intentionally fabricated false evidence for the purpose of being used in any 
stage of the judicial proceeding, and that, for the eradication of the evils of perjury and 
fabrication of false evidence and in the interests of justice, it Is expedient that such 
witness should be prosecuted for the offence which appears to have been committed by 
him, the Court shall, at the time of the delivery of the judgment or final order dis- 
posing of such proceeding, record a finding to that effect stating ity reasons therefor and 
may, if it so thinks fit, after giving the witness an opportunity of being heard, make 
a complaint thereof in writing signed by the presiding officer of the Court setting forth 
the evidence which, in the opinion of the Court, is false or fabricated and forward 
the same to a Magistrate of the first class having jurisdiction, and may, if the accused 
is present before the Court, take sufficient security for his appearance before such 
Magistrate and may bind over any person to appear and give evidence before such 
Magistrate:. 
| Provided that where the Court making the complaint is a High Court, the complaint 
may be signed by such officer of the Court as the Court may appoint. 

Explanation.—For the purposes of this sub-section, a ey Magistrate shall 
be deemed to be ‘a Magistrate of the first class, 
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(2) Such Magistrate shall thereupon proceed according to law and as if upon com- 
plaint made under section 200. 

(3) No appeal shall lie from any finding recorded and complaint made under sub- 
section (1). 

(4) Where, in any case, a complaint has been made under sub-section (1) and an 
appeal has been preferred against the decision arrived at in the judicial proceeding out 
of which the matter has arisen, the hearing of the case before the Magistrate to whom 
the complaint was forwarded or to whom the case may have been transferred shall 
be adjourned until such appeal is decided; and the appellate Court, after giving the 
person against whom the complaint has been made an opportunity of being heard, may, 
if it so thinks fit, make an order directing the withdrawal of the complaint; and a copy 
of such order shall be sent to the Magistrate before whom the hearing of the case is 
pending. 

(5) In any case, where an appeal has been preferred from any decision of a Civil, 
Revenue or Criminal Court but no complaint has been made under sub-section (1), 
the power conferred on such Civil, Revenue or Criminal Court under the said sub- 
section may be exercised by the appellate Court; and where the appellate Court makes 
such complaint, the provisions of sub-section (1) shall apply accordingly, but no such 
order shall be made, without giving the person affected thereby an opportunity of 
being heard. 

(6) No proceedings shall be taken under sections 476 to 479 inclusive for the 
prosecution of a person for giving or fabricating false evidence, if in respect of such a 
person proceedings may be taken under this section.” 


‘This section was introduced into the Code with the idea of eradicating to 
the extent possible the evils of perjury and fabrication of false evidence—a 
widespread evil that is corroding our judicial system. The then existing pro- 
cedure in the matter of prosecuting those who give false evidence or use fabri- 
cated evidence in judicial proceedings was found to be tardy and ineffective. 
Therefore power was given both to the trial Court as well as to the appellate 
Court to forthwith complain against witnesses guilty of perjury or fabri- 
cating false evidence without having recourse to the procedure laid down in ss. 
476 to 479 of the Code of Criminal Procedure: But, at the same time, the Legis- 
lature felt that before proceeding against those persons, the Court must form 
an opinion that the witness has either given intentionally false evidence or has 
intentionally fabricated false evidence and further must form an opinion that 
it is expedient in the interests of justice that the witness should be prosecuted 
for the offence committed by him. 


It is clear from the findings given by the learned trial Judge in the dacoity 
case that he had come to a prima facie conclusion that the appellant had given 
false evidence and further that he had intentionally fabricated false evidence 
for the purpose of being used in that case. He had also come to the conclu- 
sion that for the eradication of the evils of perjury and fabrication of false 
evidence and in the interests of justice, it was expedient that the appellant 
should be prosecuted for the offences committed by him, Thus far there is 
no difficulty. But according to the appellant, the complaint is vitiated be- 
cause after arriving at the findings in question and before filing the complaint, 
the learned Sessions Judge had not given him an opportunity to show cause- 
why complaint should not be filed against him. As seen earlier he had given’ 
an opportunity to the appellant at an earlier stage to show cause why he 
should not be prosecuted for giving false evidence and for fabricating false 
evidence. But we are told that the requirement of giving a notice to show 
cause why a complaint should not be filed, after the required findings are 
given and before making the complaint is mandatory and failure to do so has 
vitiated the prosecution. Let us now proceed to consider whether this con- 
tention is well-founded. The material portion of el. (1) of s. 479-A is: 

“... when any Civil, Revenue or Criminal Court is of opinion that any person 

B.L.R.—81, 
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appearing before it as a witness has intentionally given false evidence in any stage 
of the judicial proceeding or has intentionally fabricated false evidence for the purpose 
of being used in any stage of the judicial proceeding, and that, for the eradication 
of the evils of perjury and fabrication of false evidence and in the interests of justice, 
it is expedient that such witness should be prosecuted for the offence which appears 
to have been committed by him, the Court shall, at the time of the delivery of the 
judgment or final order disposing of such proceeding, record a finding to that effect 
stating its reasons therefor, and may, if it so thinks fit, after giving the witness an 
opportunity of being heard make a complaint thereof in writing ...” (Emphasis supplied.) 


This provision clearly shows that what is mandatory is that the Judge must 
give a finding that the witness has intentionally given false evidence in the 
proceeding before him or has intentionally fabricated false evidence for pur- 
poses of being used in that proceeding and that for the eradication of the 
avils of perjury and fabrication of false evidence and in the interests of justice, 
it is expedient that the witness should be prosecuted for the offence in ques- 
tion. Giving of an opportunity to the witness to show cause against the 
contemplated complaint is not mandatory. That step is required to be taken 
only if the Court thinks fit—a matter left to the discretion of the trial Court. 
This position is made further clear when we go to sub-s. (5) of s. 479-A. This 
sub-section empowers the appellate Court to make a complaint against a wit- 
ness whom it thinks is guilty of perjury or guilty of fabricating false eviden- 
ce to be used in the proceedings before it. It provides that where the appel- 
late Court proposes to make a complaint ‘‘the provisions of sub-section (/) shall 
apply accordingly but no such order shall be made without giving the person 
affected thereby an opportunity of being heard.’’ (Emphasis supplied.) 

‘In other words, in the case of the trial Court a discretion is given as to 
whether an opportunity should be given or not before filing a complaint to show 
cause against the proposed complaint but so far as the appellate Court is con- 
cerned the giving of an opportunity to the witness to show cause against the con- 
templated complaint is made mandatory. The reason for this distinction is under- 
standable. So far as the trial Court is concerned, it is the Court that has seen 
the witness and observed his demeanour. Therefore, the Legislature evidently 
thought that the question whether a witness should be given a further oppor- 
tunity to show cause why complaint should not be filed against him may be 
left to the discretion of that Court but the appellate Court having no such 
opportunity, the Legislature evidently thought that an opportunity should be 
given to the witness to show cause against the contemplated complaint. The 
conclusion arrived at by us accords with the view taken by the High Court 
of Madras in Rukmant Bat v. Govindaswamy Chetty! and by Andhra Pradesh 
High Court in In re Javvajt Uthanna? 

In those two decisions even after coming to the conclusion that el. (J) of 
s. 479-A does not mandatorily require that any opportunity should be given to 
the person complained against to show cause against the contemplated complaint, 
the Courts took the view that all the same notice should be issued as there is 
no reason why the well-known and well-accepted principle of audi alteram 
partem should not apply. In this case it is not necessary to express any 
opinion as to the correctness of these observations. As seen earlier adequate op- 
portunity had been given to the appellant to show cause against the proposed 
complaint. 

Dr. Barlingay, learned counsel for the appellant, placed reliance on two deci- 
sions of this Court namely in Dr. B.K. ‘Pal Chaudhry v. The State of Assam3 
and Kuppa Goundan v. Rajesh‘ in support of his contention that after giving 
the findings required under s. 479-A(J) and before filing the complaint, the 


1 pee ee. 421. 8 [1960] 1 S.C.R. 945. 
2 (1964]-A.LR. A.P. 368. 4 [1966] Supp. S.C.R. 378. 
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Court is bound to give the person concerned an opportunity to show cause 
against the proposed complaint against him. Neither of the two decisions 
bear on the question of law in issue. In Dr. B.K. Pal Chaudhry’s case, 
the complaint was filed by the appellate Court and not by the trial Court. All 
that was held by this Court in that case is that it is the duty of the Court act- 
ing under sub-ss, (7) and (5) of s. 479-A of the Code of Criminal Procedure to- 
record a finding that in its opinion intentionally false evidence has been given 
and for the eradication of the evils of perjury and in the interests of justice 
it is expedient that there should be a prosecution for the offence and also to 
give the person against whom it is intended to proceed a hearing before mak- 
ing the complaint in respect of the offence. 

In Kuppa Goundan’s case, the scope of sub-s. (6) of s. 479-A, Code 
of Criminal Procedure came up for consideration. That case has nothing to 
do with the scope of sub-s. (1) of s. 479-A. The observations made in those 
cases must be read in the context in which they were made. In those cases 
this Court did not consider the scope of s. 479-A(J). 

In the result this appeal fails and the same is dismissed. 

` Appeal dismissed. 


Present: Mr. Justice J. M. Shelat, Mr. Justice I. D. Dua and Mr. Justice H.R. Khanna. 
NAGESHWAR SHRI KRISHNA CHOUBE 


v. 
STATE OF MAHARASHTRA.* 

Evidence—Accident by motor vehicle—Investigating agency failing to collect material 
evidence and evidence produced not sufficient to convict accused driver—Whether 
accused’s explanation leaves scope for doubt about his guilt—Practice—Court not 
impressed by testimony of witness—Court should not use strong language in con- 
demning him or cast aspersions on him. 

If in a case of motor vehicle accident it appears to the Court that material evidence 
has not been collected by the investigating agency for reasons which are wholly 
unconvincing and the evidence actually produced leaves a serious lacuna in bring- 
ing the guilt home to the driver then merely because the nature of the 
accident prima facie requires an explanation from the driver will not be suffi- 
cient to sustain his conviction, if the truth of his explanation, which is not Hable to 
rejection outright, could have been appropriately judged if evidence left out by the 
prosecution had been produced. 

‘Where the testimony of a witness does not impress the Court, it should not use 
strong language in condemning him or otherwise cast aspersions on him which are 
unnecessary. The Court should express its opinion in temperate language usually 
associated with and reflecting the impersonal dignity of judicial restraint. 


Ten facts are stated in the judgment. 


H. R. Pardivala, with J. B. Dadachanji & Co., for the appellant. 
8. K. Dholakia, for the respondent. 


Dua J. This is an appeal by special leave under art. 136 of the Constitu- 
tion from the judgment of the Bombay High Court upholding on appeal the 
appellant’s conviction by the Presidency Magistrate, 12th Court, Bandra, 
Bombay, under s. 304A, Indian Penal Code and sentence of rigorous imprison- 
ment for eighteen months and fine of Rs. 1,500, in default further rigorous im- 
prisonment for four months. 

According to the prosecution, on July 2, 1967, at about 4.15 p.m. the ap- 
peant was driving a B.E.S.T. motor bus bearing No. BHQ 1019 along the 
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southern side of Tilak Road from east to west. When the bus suddenly mount- 
ed the southern footpath and dashed against an electric pole which fell down, 
the bus stopped. A person who was near the electric pole was knocked down 
dead as a result of the electric pole falling on him. His right hand was sever-, 
ed, his head crushed with the brain matter sticking on to the wall near the 
electric pole. It was a double decker bus. One Harbansing Ramsingh (call- 
ed bhaiya) also sustained injuries as a result of having been hit by the bus. 

According to the appellant, he was driving the bus at a moderate speed 
from east to west along the southern side of Tilak Road when suddenly a 
bhaiya, in his attempt to cross the road, came near the right wheel of the bus. 
He was noticed by the appellant when he was about 3 ft. away from the front 
right portion of the bus. Im order to avoid him the appellant applied his 
brakes and took a turn to the left, thereby mounting the southern footpath 
and it was in these circumstances that he struck against the electric pole. The 
accident, according to his plea, occurred because of circumstances beyond his 
control. The Presidency Magistrate did not believe the defence version and 
observed : 

“According to the accused he was going at a speed as if he was approaching a bus 

stop. If that were so and if Harbansing was crossing the road from north to south 
as alleged by the defence and if the accused applied his brakes after seeing the bhayya, 
then it is hard to see how.the bus did not stop there and then. The bus however went 
on to the southern footpath and dashed against the electric pole with such a force 
that it was uprooted. The fact that the accused was not able to halt the bus there 
and then shows that the bus was in good speed. The accused could not control its 
speed in time. I, therefore, hold that the prosecution has established its case against 
thé accused.” : 
On this reasoning, finding the accused guilty, the trial Court convicted and 
sentenced him, as already noticed. It may be pointed out that the accused 
was also charged under ss. 279 and 338, Indian Penal Code but the Court did 
not consider it proper to impose separate sentence under these sections. 

On appeal to the High Court the learned Chief Justice after considering 
the arguments urged before him, observed that in the circumstances of the 
case it was impossible that Harbansing could come within 3 ft. of the bus in 
question before the accused first saw him. Even after the accused had realis- 
ed the danger he could have, according to the learned Chief Justice, avoided 
climbing on to the footpath and injuring the pedestrians there, after knock- 
ing down the electric pole, had it not been for the speed of the bus which 
prevented him from controlling the vehicle. The learned Chief Justice con- 
sidered it unimaginable that the electric pole would be completely uprooted 
unless the bus was in considerable speed when it hit the pole, the heavy nature 
of the vehicle notwithstanding. This by itself, the High Court observed, was 
one of the factors which established the rashness and negligence of the accus- 
ed. The High Court opined that it must have taken quite some time for the 
bhaiya to cross 35 ft. of the road (the road was stated to be 35 ft. wide) even 
though he was running. If, therefore, the man started running from the 
northern end of the road the vehicle must have been at least 50 or 60 ft. away 
from the point of impact. The driver of the bus, had he been reasonably care- 
ful, could have brought the bus to a complete stop in a distance of about 50 
or 60 ft. and avoided the collision even assuming the bhaiya was running fast. 
This is another factor which, according to the learned Chief Justice, reflected 
the negligence on the part of the accused person. The defence witness (K. G. 
Joshi) deposed that the accused had not blown any horn. This version also, 
in the opinion, of the High Court, lent some support to the negligence on » the 
part of the accused. Fhe High Court in the end observed: 


“Though no doubt the burden of proof in a criminal trial is upon the prosecution, 
the facts pertaining to the accident in the present case are so eloquent and glaring 
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that they speak for themselves. Even assuming that Harbansing came running from 
the north to the south across the road as the accused says, he was in a position to 
have seen him start running and to have brought his bus under control within suffi- 
cient time to avoid the accident but he was in a hurry to reach his destination within 
time and so the accused continued to run his bus at the same speed full well knowing 
that if the pedestrain continued to cross the road he would do so at his peril and there- 
fore expecting him to stop. It is that attitude of mind which has led to this accident 
and amounts to rashness or negligence on the part of the accused. Even taking into 
account the explanation which the accused has given, I am unable to see how the 
accused cannot be held to have driven rashly or negligently.” 


The High Court was on the whole satisfied upon the evidence that the convic- 
tion was justified. 

In this Court Shri Pardivala has, in an elaborate argument, taken us through 
the entire record of the case and has submitted that in a case of rash and negli- 
gent driving the prosecution has to prove by evidence beyond reasonable doubt 
that the accused was rash and negligent and the mere fact that the accident 
has taken place in a manner which does not seem to be normal, is not by itself 
sufficient to cast on the accused person the onus of establishing his innocence. 

In cases of road accidents by fast moving vehicles it is ordinarily difficult 
to find witnesses who would be in a position to affirm positively the sequence 
of vital events during the few moments immediately preceding the actual ac- 
cident, from which its true cause can be ascertained. When accidents take 
place on the road, people using the road or who may happen to be in close 
vicinity would normally be busy in their own pre-occupation and in the nor- 
mal course their attention would be attracted only by the noise or the dis- 
turbance caused by the actual impact resulting from the accident itself. It 
is only then that they would look towards the direction of the noise and see 
what had happened. It is seldom—and it is only a matter of coincidence— 
that a person may already be looking in the direction of the accident and 
may for that reason be in a position to see and later describe the sequence of 
events in which the accident occurred. At times it may also happen that after 
casually witnessing the occurrence those persons may feel disinclined to take 
any further interest in the matter, whatever be the reason for this disincli- 
nation. If, however, they do feel interested in going to the spot in their curio- 
sity to know something more than what they may happen to see there, it would 
lead them to form some opinion or impression as to what in all likelihood 
must have led to the accident. Evidence of such persons, therefore, requires 
close scrutiny for finding out what they actually saw and what may be the 
result of their imaginative inference. Apart from the eye-witness, the only 
person who can be considered to be truly capable of satisfactorily explaining 
as to the circumstances leading to accidents like the present is the driver 
himself or, in certain circumstances, to some extent the person who is injured. 
In the present case the person who died in the accident is obviously not avail- 
able for giving evidence. The bhatya (Harbansing) has also not been pro- 
duced as a witness. Indeed, failure to produce him in this case has been the 
principal ground of attack by Shri Pardivala and he has questioned the bone 
fides and the fairness of the prosecution as also the trustworthiness of the ver- 
sion given by the other witnesses. 

Six witnesses have been produced by the prosecution in support of its 
case. We are going into that evidence which is normally not done in appeals 
under art. 136 of the Constitution because in this case it was urged by Shri 
Pardivala that there is absolutely no evidence showing rashness or negligence 
on the part of the appellant and that the evidence with regard to the exact 
position in which the bus was actually found vis-a-vis the dead body, soon 
after the accident, is also not trustworthy. Indeed, according to the learned 
counsel, both the trial Court and the High Court have been influenced more 
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by the tragic consequences resulting from the accident than the evidence on 
the record. f 

- P.W., 5 Kisan Appa Kasbe is the man who is said to have made the report 
to the police about the accident. He appeared in Court on March 20, 1968 
and stated that on July 2, 1967 at 3.45 p.m. while walking along the north- 
ern footpath from east to west towards Khodadad Circle he heard noise of im- 
pact of-a vehicle and turning to that side he saw a B.E.S.T. bus stationary on 
the southern footpath and a bent electric pole. After proceeding in that direc- 
tion he saw a dead body under the electric pole whose hand was broken, and 
was lying near the pole. His skull was also broken and brain matter was 
visible. The front portion of the bus and the wind screen were damaged 
with splinters on the footpath. He saw four injured persons. Those injured 
persons were taken to the hospital in a single decker bus. He was contacted 
by the police at 8.30 p.m. on the same day at his residence where his state- 
ment was recorded. This statement has been described by M. 8. Patil, S. I. 
(P.W.6), as first information report. Quite plainly that statement could not 
be the F.I.R. for the simple reason that investigation had admittedly started 
on receipt of information at 4.40 p.m. as sworn by P.W.6. The statement 
made by P.W.5 at 8.30 p.m. at his residence would accordingly fall under 
s. 161, Criminal Procedure Code and could only be utilised as provided by 
s. 162, Criminal Procedure Code for contradicting him. Of the four injured 
persons mentioned by P.W.5 three have appeared in Court, namely, Shriman 
Yadav (P.W.2), Mohan Rama (P.W.3) and Dhondibai Babu (P.W.4). 
P.W.2 merely says that while he and Mohan Rama (P.W.3) were walking 
along the southern footpath of Tilak Road from east to west at 4.30 p.m. 
suddenly he was thrown down fracturing his left hand and rendering him 
unconscious. He has not said anything more. Mohan Rama (P.W.3) has 
deposed that he and Shriman Yadav were walking along the southern foot- 
path when a B.E.S8.T. bus came from behind and struck Shriman Yadav, 
thereby throwing him down. Mohan Rama also fell down as a result of Shri- 
man’s impact. Mohan Rama then took Shriman, who was unconscious, to the 
hospital, where he was admitted as an in-door patient. Mohan Rama was, 
however, treated and allowed to go home. Mohan Rama had not seen the bus 
mounting the footpath. He only saw the electric pole falling on the deceased. 
According to him, the front left wheel of the bus was on the footpath and 
the front right wheel was touching its kerb. The electric pole was not up- 
rooted but was cut at the base. Quite obviously, the evidence of these two 
witnesses does not throw any helpful light on the precise circumstances in 
which the bus happened to mount the footpath. Dhondibai Babu (P.W.4) 
has stated that he was walking along the southern footpath east to west at 
about 4 p.m. when suddenly a B.E.S.T. bus knocked him down unconscious. 
According to him, the left front portion of the bus struck him. He has said 
nothing more. If he became unconscious, it is doubtful if he could reliably 
state that the left front portion of the bus had struck him. The statement 
of Kisan Appa Kasbe (P.W.5) has already been adverted to. But he too, 
as one would normally expect a witness to such accidents, only looked in the 
direction of the accident, when his attention was attracted as a result of noise 
of the impact of the bus in question. There is thus no evidence as to: what 
compelled the driver to turn left which caused the bus to mount the footpath 
and strike against the electric pole, thereby causmg injuries to several 
persons, one of whom died at the spot. Manohar Sadashiv, S.I., appearing 
as P.W.6 has deposed that at about 4.40 p.m. on July 2, 1967 information 
was received from the control room about the accident and that he then went 
to the scene of the occurrence. He saw a double decker bus No. 03 stationary 
on the southern footpath with the front portion of the bus damaged and the 
wind screen broken. He saw one dead body lying below the electric pole with 
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one hand severed lying nearby and also broken skull with brain substance 
visible and lying on the road. He drew up a panchanama and also a rough 
sketch (exh.PB). He sent the dead body to the City Morgue and arrested 
the accused and sent him to the police station. He then contacted the four 
injured persons in the hospital and the complainant, (meaning thereby P.W.5) 
at his residence as late, as 8.30 p.m. on the same day and recorded what he 
describes to be, the first information report. Harbansing, one of the four in- 
jured persons had, according to this witness, left Bombay the same night with 
the result that his statement could not be recorded. In cross-examination he 
has explained that Harbansing was reluctant to make any statement because 
he wanted to go to his native place where he was stated to be on the date of 
the examination of P.W.6 in Court, which was March 20. 1968. P.W.7 is 
the doctor who held the post-mortem examination on the dead body. His evi- 
dence is not material for our purpose. This is all the prosecution evidence 
led in the case. We cannot help expressing our surprise and regret at the 
manner in which the investigation has been conducted. The investigating off- 
cer unfortunately did not care to have the photographs taken of the position 
of the vehicle, the electric pole and the persons injured and dead as a result 
of the accident. He did not care even to take the measurement of the height 
of the kerb, which in our view, was a very relevant factor. Nor did he care 
to get the vehicle examined by a mechanic for the purpose of ascertaining 
if its mechanism was in order and particularly if its brakes were working 
properly. The rough sketch prepared by him is a highly unsatisfactory do- 
cument as it only gives us an extremely rough idea of the position; this is 
of little assistance in determining the question of the appellant’s guilt in the 
criminal trial. Kanu Girdharlal Joshi, an LL.B. student, appeared as D.W.1. 
He claims to have seen the bus and the bhatya immediately prior to the actual 
accident. The bhaiya was crossing the road running. The witness on seeing 
the bhaiya shouted to him to stop but the bhaiya continued running. The bus 
then took a turn to its left, mounting the footpath and causing the accident 
in question. R 

The learned Presidency Magistrate, who tried and convicted the appellant, 
and the High Court, which heard and dismissed his appeal, have both held the 
appellant guilty almost exclusively on the nature of the accident and on the 
appellant’s inability to stop the bus on seeing the bhatya who was attempt- 
ing to cross the road. Both these Courts disbelieved D.W.1. They passed 
strictures against him in very strong language and cast aspersions even on his 
knowledge of law. Shri Pardivala complained that the trial Court has mis- 
read the prosecution evidence and the High Court was influenced by a num- 
ber of assumptions which cannot be sustained on the material on the record, 
some of these assumptions being even contradictory, and this has resulted in 
grave miscarriage of justice. The condemnation of D.W.1, K.G. Joshi, by 
the Courts below in strong language is also unjustified and unfair to the 
witness, contended the counsel. Stress was also laid by the appellant’s learn- 
ed counsel on the opinion of the High Court emphasising the utterly perfunce- 
tory character of the investigation and the false statements made by S.I. Patil, 
(P.W.6), the investigating officer. Our attention was drawn to the follow- 
ing observations in the judgment of the High Court: 

“Tilak Road at that hour of the day is more than normally crowded. In that 
crowded locality there are shops on both sides and hundreds of people move ahout 
on the footpaths. There were also several passengers in the bus and the bus con- 
ductor. Yet this Sub-Inspector has not cared to make any enquiry to find out from 
anyone of the persons round about, from anyone of the passengers or anyone of the 
shopkeepers round about how the accident occurred, with the result that the prosecu- 
tion has been able to give evidence only of three persons who were injured and who 
in their very statement say nothing about how the accident took place and of Kisan 
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Appa Kasbe. Even Kisan Appa Kasbe’s attention it appears was attracted towards the 
incident by the sound of the impact of the bus with the pole. Notwithstanding this 
statement of each one of these witnesses it is surprising that the Sub-Inspector should 
not have pursued further investigation but should have put up the case upon such evi- 
dence. What is still worse is that one important person whose evidence was available 
and could have been examined was not examined. He is the injured person Harban 
Singh. He was removed to the K.E,M. Hospital and was under treatment there for 
a long time. This is established upon the evidence of Dr. Kole, P.W. 1. He had a 
fracture of the jaw bone and six other injuries, and being admitted to the hospital on 
2nd July 1987 was discharged from the hospital on the 23rd August1967 according to 
the evidence of Dr. Kole. Sub-Inspector Patil was asked why Harban Singh’s state- 
ment was not recorded and this is what he has stated ‘Harban Singh Ramnarayan one 
of the four injured left Bombay on the same night. His statement therefore could not 
be recorded’, In the face of the evidence of Dr. Kole it is clear that this evidence of 
Sub-Inspector Patil is utterly false because Harbansingh was in no condition to move. 
He was in hospital and remained in the hospital till 23rd August 1967 for almost a 
month and 26 days after the accident and yet it is surprising to see this responsible 
police officer saying that he could not record his statement because he left Bombay 
on the same night. One begins to wonder whether this Sub-Inspector made any en- 
quirles at all about the whereabouts of Harbansingh. In his cross-examination he has 
further given a different reason. He has stated ‘Harbansingh was reluctant to make any 
statement as he wanted to go to his native place. He is at his native place? Even this 
reason does not appear to be a satisfactory reason at all. Even if he had gone away 
to his native place, Harbansingh could well have been contacted and his statement 
recorded.” . 


Shri Pardivala submitted that on this observation alone the prosecution case 
should have failed. We find there is considerable force in this submission. 
The High Court has also observed that no attempt had at all been made ‘‘to 
ascertain the probable speed of the bus by measuring the tyre marks on the 
road though, according to the witnesses, the brakes were jammed and there 
was a screaming sound as the bus came to a halt,’’ adding, that even the ele- 
mentary precaution of having the bus tested for the efficiency of its brakes 
was not taken. Though according to Shri Pardivala the observation of the 
High Court, that the brakes were jammed and there was a screaming sound, 
was not supported by evidence, in our opinion, assuming this observation to 
be supported by evidence, it only serves to fortify the view of the High Court 
that the investigation has been conducted in a very casual and superficial 
manner. The investigating officer seems to have acted without the requisite 
sense of responsibility essential for fair and just police investigation into 
serious accidents like the present, with the result that important evidence 
which was available and should easily have been forthcoming has not been 
brought before the Court for wholly inadequate—if not flimsy—reasons. Exa- 
mination of the marks of wheels on the road would have been very useful in 
appreciating other evidence. What .is more surprising is that even evidence 
on the state of the traffic on the road at the relevant time and on the height 
of the kerb has not been produced by the prosecution. This evidence would 
have clearly helped the Court in having a clearer picture of the position and 
in more satisfactorily appreciating the circumstances in which the accident 
occurred. If there was meagre traffic, then, there was a greater likelihood 
of the appellant being able to see the running bhaiya more clearly, whereas 
if traffic was heavy then there was a chance of the bhaiya emerging from 
behind some vehicle unnoticed by the appellant. Similarly, the height of the 
kerb was a relevant factor to be considered in forming an opinion about the 
likely speed of the bus. The prosecution failed to appreciate the importance 
of these aspects and did not care to adduce any evidence on them. This 
reflects a high degree of-inefficiency on the part of the investigating agency. 
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The High Court has, however, observed (perhaps on the basis of personal 
knowledge of the learned Chief Justice who decided the appeal in the High 
Court) that the road at that time was more than normally crowded. If that 
was so then it was a question for consideration as to from how much distance 
was the appellant able to see the bhaiya, running, in his anxiety, to cross the 
road. The High Court did not advert to this aspect at all. Indeed, at one 
place the High Court has observed that the appellant would have noticed the 
bhaiya when he was running to cross the road. This could be possible only 
on the assumption that the traffic on the road was not very heavy and it did 
not block the appellant’s vision. The High Court has also observed that this 
was not the first time when an investigation in a case where the public motor 
vehicle belonging to a public body was involved in an accident had been utterly 
perfunetory. The fact that this was not the first occasion of inefficient and 
perfunctory investigation in such cases, could not, in our view, serve as an 
argument for placing premium on the inefficiency of the investigating agency 
and for convicting the accused which could only be done if the evidence had 
established his guilt beyond reasonable doubt. 


No doubt, when an accident like the present takes place one naturally ex- 
pects the driver concerned to explain the circumstances in which he was ob- 
liged. to take the bus on to the footpath and to strike against the electric pole 
~ with such force, thereby killing one human being and injuring several others. 
The satisfactory nature of the explanation to absolve him of his criminal lia- 
bility for the accident has, in such circumstances, to be appraised in the light 
of the entire evidence on the record. The onus, of course, remains on the 
prosecution and does not shift to the accused. The evidence of the bus, how- 
ever, having mounted on to the footpath, which, in the normal course, does 
not happen, is admissible and has to be duly taken into account in understand- 
ing and evaluating the entire evidence led in the case and in appraising the 
value of the explanation given by the accused for his compulsion which re- 
sulted in the accident. The appellant’s explanation, even though not conclu- 
sive, does, in the absence of the testimony of the bhatya and of at least some 
out of the passengers said to have been travelling in the bus, who might have 
been able to throw some helpful light on the relevant circumstances, seem to 
leave fair scope for reasonable doubt about his guilt. Whether the failure on 
the part of the investigating agency to contact the persons who would have 
given useful material evidence relevant for finding the truth was due to in- 
efficiency or was deliberate being inspired by some other motive, is not for 
us to speculate on the existing record. Suffice it to say that, if it appears, as it 
does in this case, that material evidence has not been collected by the investi- 
gating agency for reasons which are wholly unconvincing and the evidence 
actually produced leaves a serious lacuna in bringing his guilt home to the 
appellant, then, merely because the nature of the accident prima facte re- 
quires an explanation from the driver would not be sufficient to sustain his 
conviction, if the truth of his explanation, which is not liable to rejection out- 
right, could have been appropriately judged if the evidence left out by the 
prosecution had been produced. The learned Chief Justice on appeal did ad- 
vert to the possibility of recording bhatya’s evidence at that stage. The idea 
was, however, dropped because the appellant’s counsel did not agree to exa- 
mine him. In our view, this was hardly a proper approach in this case. Though 
we feel that in August, 1969, two years after the oceurrence of July 2, 1967, 
the statement of Harbansingh bhaiya who had never been interrogated by the 
investigating agency, was unlikely to be very helpful, nevertheless if the High 
Court felt that his evidence was necessary in the interest of justice, then, the 
witness could and should have been examined as a Court witness, the defence 
objection notwithstanding. Parties could not eontrol the Court’s discretion 
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to have before it further evidence if it was consideréd necessary for finding 
the truth for promoting the cause of justice. Justice would fail not only by 
unjust conviction of the innocent but also by acquittal of the guilty for un- 
justified failure to produce available evidence. On the existing record we find 
the evidence to be inadequate and unsafe for convicting the appellant. This, 
however, is entirely due to the faulty-and inefficient investigation, for which 
no justification is forthcoming. On the view that we have taken it is unneces- 
sary to refer to the decisions cited at the bar on the question of onus of proof 
in criminal cases generally. 

This appeal is of course before us under art. 136 of the Constitution but 
the judgments of the trial Court and of the High Court proceed principally 
on assumptions not fully supportable on the material on the record, That is 
why we have considered it just, fair and proper to examine the evidence our- 
selves. We find there is a serious lacuna in the case wholly due to the ineffi- 
cient and perfunctory investigation by the investigating agency. 

Before concluding we cannot help observing that the adverse remarks made 
against K.G. Joshi, D.W.1, are hardly fair or just. Assuming his testimony 
did not impress the Courts below, they should have expressed their opinion in 
temperate language usually associated with and reflecting the impersonal dig- 
nity of judicial restraint. The strong language used in condemning him and 
otherwise casting aspersions on him which were unnecessary, is, in our opinion, 
uncalled for and we cannot approve of those observations. 

The result is that this appeal succeeds and allowing the same we acquit the 
appellant. 


Appeal allowed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Vimadalal, 
MANOHAR SRINIVASRAO KSHIRSAGAR 


v, 
THE STATE OF MAHARASHTRA.* 
Indian Penal Code (Act XLV of 1860), Sec. 161—Talathi demanding money for deposit- 
ing it in post office to augment its deposits as motive or reward for effecting 
changes in mutation register—Whether Talathi guilty of offence under s. 161. 


Where a public servant employed in the capacity of a Talathi accepted a sum 
of money from a person to be deposited in the post office for such person for the 
purpose of augmenting deposits in post offices, as a motive or reward for effecting 
for that person changes in the mutation register, it was held that the amount paid 
was not independent, but was by way of gratification other than legal remunera- 
tion for doing his official act, and the Talathi could be convicted of the offence 
under s. 161 of the Indian Penal Code, 1860. 

Imperatrix v. Appe}i! and B. K. Sen v. Rajeshwari? referred to. 


Tue facts are stated in the judgment. 


R.C. Deo, for the appellant. 
B.D. Kamble, Assistant Government Pleader, for the State. 


VIMADALAL J. This is an appeal by an accused who has been convicted and 
sentenced by the Special Judge, Parbhani, of offences under s. 5(2) read with 
*Decided, December 6, 1972. Criminal Ap- in Special Case No. 8 of 1970. 


peal No. 109 of 1971, from the order of convic- 1 (1896) LL.R. 21 Bom. 517, 
tion passed by the ‘Special Judge, Parbhani, 2 (1944) LL.R. 24 Pat. 188. ° 
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s. 5(4)(d) of the Prevention of Corruption Act, 1947, as well as under s. 161 
of the Indian Penal Code. 

The accused was at the material time a public servant employed in the capa- 
city of the Talathi of Kansur village at Pathri Tahsil of Parbhani district, 
and the prosecution case is that he accepted a sam of Rs. 100 as a motive or 
reward for effecting the necessary entries in the mutation register, in which 
the name of Janardan and his nephew were substituted for the name of Janar- 
dan’s father who was dead. According to the prosecution, a few days before 
the actual payment, Janardan had gone to the accused and had requested 
him to effect an entry in the mutation register, an application in respect of 
which had already been filed by him with the accused. According to the pro- 
secution, the accused told Janardan that it was not possible for him to effect 
the change unless he was paid a sum of Rs. 100 and, after protesting that that 
amount was excessive, Janardan ultimately agreed to pay the same to him. 
The prosecution story is that Janardan then took a specimen of the application 
which had to be made by Janardan as well as his nephew, and an application 
which was written out according to that specimen (exh. 6) was thereafter filed 
by Janardan with the accused. Janardan then went and approached the anti- 
corruption authorities and, after the usual formalities in regard to the chemical 
treatment to the currency notes, the police party and two panchas as well as 
Janardan left in a police van and got down from the van a mile away from 
the place of residence of the accused. It is the case of the prosecution that 
Janardan accompanied by the two panchas then went up to the house of the 
accused which was on the first floor of a building, and Janardan asked the 
accused whether his work was done, whereupon the accused demanded the 
sum of Rs. 100 and stated that the work would be done the following day. 
According to the prosecution, Janardan thereupon took out the currency notes 
which had been chemically treated and handed them over to the accused in 
the presence of the panchas, and then came out and gave the agreed signal, 
whereupon the police party arrived and all the notes were found on the person 
of the accused. The defence of the accused is that he accepted the amount, not ` 
as a bribe, but as money which was to be deposited by Janardan in the post 
office, since in those days Talathis were recovering amounts for small savings 
and postal deposits from people who came to them. In view of the fact that 
the receipt of the currency notes in question is admitted by the accused, it 
becomes unnecessary to discuss the evidence relating to the details of the trap 
in the present case. The area of dispute in the present case is very narrow 
and the questions which I have to consider are only two viz., (1) whether the 
accused accepted the said sum of Rs. 100 as a bribe for his own benefit as a 
motive or reward for effecting the necessary entries in the mutation register; 
and, (2) if the answer to the first question is in the negative, whether the ac- 
cused accepted the said sum of Rs. 100 from Janardan for being deposited in 
the post office as a motive or reward for effecting the necessary entries in the 
mutation register. In my opinion, in either of these two cases, the accused 
would be guilty of the offence under s. 161 of the Indian Penal Code which 
is one of the two offences with which he has been charged. As far as the 
offence under the Prevention of Corruption Act is concerned, I find that the 
charge is defective insofar as, departing from the words of the statute 
itself, it is restricted to the accused having by corrupt or illegal means 
obtained a pecuniary advantage for himself. The words ‘‘or for any other 
person’’ which occur in s. 5(#) (d) of the said Act are not to be found in 
the second charge in the present case. The position, therefore, is that, if the 
first of the two questions formulated by me above is answered in the negative, 
the second question will not arise at all in regard to the charge under the Pre- 
vention of Corruption Act and the accused would have to be acquitted in 
respect of the offence which is the subject-matter of that charge. 
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[His Lordship after considering the evidence of Janardan in regard to the 
actual payment to the accused on July 30, 1959, proceeded as follows] : 


Even this evidence of Janardan is not entirely inconsistent with the version 
of the accused, insofar as it does not make it clear that the amount was de- 
manded as a bribe by the accused for his own personal benefit, and does not 
rule out the possibility that it was demanded for a publie purpose viz., to 
augment the deposits with post offices. I have, therefore, come to the conclu- 
sion that the prosecution has not proved that the accused had demanded the 
said sum of Rs. 100 as a bribe, or that it was paid to him as a bribe for his 
personal benefit. f 

That, however, does not get rid of the difficulty in the way of the accused in 
the present appeal. Even if the said sum of Rs. 100 was, as the accused himself 
has said in his statement under s. 342 of the Code of Criminal Procedure, accept- 
ed by him for the purpose of augmenting deposits in post offices, if that money 
was taken by him as a motive or reward for effecting the necessary changes in 
the mutation register desired by Janardan, it would still be an offence under 
s. 161 of the Indian Penal Code which is the subject-matter of the first charge, 
as an amount received for that purpose by way of gratification other than 
legal remuneration would be within the mischief of that section on a 
plain reading of s. 161 itself. The demand by a Patel who was a public 
servant that the order of suspension passed against a certain person sub- 
ordinate to him would be cancelled on their agreeing to pay a sum of Rs. 300 
towards the repair of the village temple was held in the case of Imperatrix 
v. Appajt! to amount to an offence under s. 161 of the Indian Penal Code, 
though the payment was by no means for the benefit of the accused himself 
in that case. Jardine J. delivering the judgment of the Division Bench in the 
said case observed (at pp. 520-521): 

“,..The plain words exclude the defence that the benefit bargained for was to go 
to somebody else, and also exclude the notion that an officer is protected if he agrees 
to let his official acts be swayed by the motive of accepting a gratification to be used 
' professedly for advancing some public, not private, object, such as charity, science, or 
religion. That kind of motive is different to the desire of private lucre: but it may 
easily lead to oppression, and the subject in the pursuit or enjoyment of a right ought 
not to be hampered by any thought of pleasing the officer by promising a subscription 
of any kind, however laudable. Nor ought an officer to be affected in his duty to the 
Crown in dealing with a subject by such a consideration.” 


A case which is perhaps nearer home is that which came up before,a Division 
Bench of the Patna High Court in B. K. Sen v. Rajeshwari? in which the 
demand by a clerk to put up to the Sub-Divisional Officer applications for 
renewal of gun licence if the applicant made some investment in a war loan 
was held to be an offence under s. 161 of the Indian Penal Code. I have, 
therefore, no hesitation in holding that if the demand that Janardan should pay 
Rs. 100 for being deposited in the post office was not independent of the work 
for which Janardan had approached the accused, but was a motive or reward 
for the accused doing that work, the accused has still committed an offence 
under s. 161 of the Indian Penal Code. In my opinion, the circumstance that 
the demand was made when Janardan applied to the accused for effecting the 
necessary entries in the mutation register is in itself the strongest possible 
circumstance to prove that the demand for Rs. 100, even if it be for deposit 
in the post office, was not independent of the work for which Janardan applied 
to the accused. Moreover, the evidence to which I have already referred also 
shows that the effecting of the necessary entries, and the demand and payment 
of the amount, were not independent, but that the amount was demanded and 
paid as a motive or reward for effecting the entry in the mutation register for 


1 (1896) IL.R. 21 Bom. 517. 2 (1044) LL.R. 24 Pat. 188. 
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which Janardan had applied to the accused, and it is unnecessary for me to 
repeat that evidence. 

In the result, I hold that the prosecution has, by the evidence which it has 
led in the lower Court, proved that the accused accepted the said sum of Rs. 
100 by way of gratification other than legal remuneration as a motive or reward 
for doing the official act of effecting changes in the mutation register and he 
has, therefore, rightly been convicted of the offence under s. 161 of the Indian 
Penal Code. I confirm his conviction of that offence, though on different 
grounds, and sentence him in respect of that offence to the same sentence as 
the Special Judge has imposed upon him for the offence under s. 5(2) read 
with s. 5(4)(d) of the Prevention of Corruption Act of which also he had 
found him guilty. 

On the second charge, as framed, however, in the view which I have taken 
above, the accused must be held to be not guilty, and he must be acquitted of 
the same. 

The learned advocate on behalf of the accused sought to raise the contention 
that the sanction given in the present case was invalid, in so far as it was not 
given by the Collector himself in accordance with s. 6 of the Prevention of 
Corruption Act, 1947. In support of his contention, the learned advocate 
for the accused relied on the decision of a single Judge of this Court in the 
case of Shridhar Mahadeo v. State?, but I am afraid that decision has no ap- 
plication to the facts of the present case. As pointed out by the learned Spe- 
cial Judge in the Court below, under Rule 26 of Appendix D to the Bombay 
Civil Services Classification and Recruitment Rules, the Assistant Collector, 
who, it is not disputed, is also the Sub-Divisional Officer, had the power to 
appoint Talathis. The mere fact that the Collector also had that power under 
s. 7(4) of the Maharashtra Land Revenue Code, 1966, cannot lead to the con- 
clusion that the Sub-Divisional Officer was not a person who was competent 
to appoint and, therefore, also to'remove Talathis, in view of the express 
power conferred upon him by Rule 26 to which I have already referred. In 
my opinion, therefore, the learned Special Judge was right in rejecting the. 
challenge to the validity of the sanction in the present case. i 

I, therefore, set aside the conviction of the accused on the charge under 
s. 5(1) (d) read with s. 5(2) of the Prevention of Corruption Act, but confirm 
his conviction under s. 161 of the Indian Penal Code. 


The accused to surrender within two weeks. Order accordingly. 


CRIMINAL REVISION. 


Before Mr. Justice Vimadalal. 
NAOROZE eee BARIA 


LABHSHANKAR HARIRAM MEHTA.* 

Criminal Procedure Code (Act V of 1898), Sec. 197—Indian Penal Code (Act XLV of 
1860), Secs. 21, 465, 109, 471—Bombay Port Trust Act (VI of 1879), Secs. 79, 
24(1)—Constitution of India, Seventh Schedule, List I Item 27; Arts. 246, 
73(1)(a)—Whether person employed by Board of Trustees of Port of Bombay 
a public servant—Clauses (a) and (b) of s. 197(1), Criminal Procedure Code whe- 
ther constitute condition for applicability of s. 197(1)—Ambit of phrase “in con- 
nection with” in s. 197(1) (a) and (b). 

A person in the service and pay of the Board of Trustees of the Port of Bom- 
bay constituted under the Bombay Port Trust Act, 1879, is a public servant as de- 
fined in sub-cl. (b) of the twelfth clause of s. 21 of the Indian Penal Code, 1860. 


8 (1968) 71 Bom. L.R.-488. Criminal Revision Application No. 651 of 1972, 
*Decided, August 31/September 4, 1972. 4 
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The conditions for the applicability of s. 197(1) of the Criminal Procedure Code, 
1898, are only those which are laid down in the substantive part of sub-s. (1) of 
the section, and cls. (a) and (b) thereof only deal with the further question which 
would arise if s. 197(1) is applicable viz. whose sanction is it that is required, 
that of the Central Government or of the State Government. Therefore, cls. (a) and 
(b) of s. 197(1) do not constitute conditions for the applicability thereof, 

Under the Bombay Port Trust Act, 1879, the Port Trust and its officers are call- 

ed upon to act in connection with the affairs of the Union. The phrase “in con- 
nection with” in s. 197(1)(a) of the Criminal Procedure Code, 1898, is very wide 
in its ambit and it is, therefore, not necessary in order to fall within cl. (a) or 
cl. (b) of s. 197(1) of the Code, as the case may be, that the activity in question 
should itself be an affair of the Union. It is sufficient if it has some connection 
with the affairs of the Union in general. 
i The petitioner, a public servant, was the head of a department in which the 
respondent served under him as a clerk. The petitioner was empowered to ap- 
point, remove ete. certain category of persons employed under him which includ- 
ed the respondent. The respondent filed a complaint alleging that a letter of re- 
signation which the petitioner stated was handed over to him by the respondent 
bearing the latter’s signature was a forged letter which the petitioner had got 
forged by some other person and that the petitioner who had acted upon it by pur- 
porting to accept the respondents resignation, had committed the offence of abet- 
ment of forgery under s. 465 read with s. 109 of the Indian Penal Code, 1860. The 
petitioner contended that the commission of the alleged offence consisted of acts 
done by him in virtue of his office and, therefore, in the absence of sanction under 
s. 197(1) of the Criminal Procedure Code, 1898, the Court could not take cogniż- 
ance of the offence: 

Held, that, in the circumstances of the case, sanction under s, 197(1) of the Code 
was not necessary in respect of the offence of abetment of forgery under s. 465 
read with s. 109 of the Indian Penal Code. 

Virupaxappa v. State of Mysore,! applied. 

Hori Ram Singh v. Emperor, Shreekantiah Ramayya v. State of Bombay, 
Amrik Singh v. State of Pepsu,4 Gil v. King,5 Matajog Dobey v. H. C. Bhari6 
and Gorakh Tul}i v. The State,! referred to. 


Tus facts are stated in the judgment. 


K.J. Khandalawala, with P.R. Vakil, for the petitioner-accused No. 1. 
S.B. Kotwal, with A.G. Joshi, for respondent No. 1. 
U.R. Lalit, Assistant Government Pleader, for the State. 


VIMADALAL J. This is a Revision Application filed by accused No. 1 against 
the order passed by Mr. S.V. Gokarn, Presidency Magistrate, 23rd Court, 
Bombay, on June 30, 1972 dismissing the application filed by accused No. 1 
on May 5, 1972 whereby it was contended that the Court was precluded from 
taking cognizance of the offences in respect of which process was issued against 
him without obtaining the previous sanction of the Central Government un- 
der s. 197(1) of the Code of Criminal Procedure, and the complaint filed by 
the: present respondent No. 1 was, therefore, not, maintainable and should be 
digmissed and accused No. 1 discharged. . 

The facts necessary for the purpose of disposing of this Revision Applica- 
tion are that, on September 3, 1954, the petitioner was appointed as Estate 
Manager by the Central Government at the head of the Estate Department of 
the Bombay Port Trust on a starting salary of Rs. 1,300 per month, pursuant 
to the provisions of s. 23(3) of the Bombay Port Trust Act, 1879, (hereinafter 


4 oaran S.C. 849. 4 [1955] A.LR. S.C. 309. 

2 [1989] A.LR. F.C. 48. 5 (1948) 50 Bom. L.R. 487, P.o. 
- 8 (1958) 57 Bom. L.R. 632, S.C., 8.0. [1985] 6 [1956] A.LR. S.C. 144. 
A.LR. S.C. 287. 7 (1964) 66 Bom. L.R. 799. - 
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referred to as ‘‘the Act”). It may be mentioned that by virtue of the pro- 
visions of sub-s. (J) of s. 24 the petitioner would be removable by the Board 
of Trustees constituted under s. 4 of the Act, as a body corporate, 
subject to the sanction of the Central Government. Respondent No. 1 (origi- 
nal, complainant) was, at the material time, employed on a salary of Rs. 214 
per month, as a clerk in the Estate Department of the Bombay Port Trust of 
which the petitioner was, as already stated above, the head. Under sub-s. (2) 
of s. 28 of the Act, the Chairman of the Board, on June 18, 1970 delegated his 
powers of appointment, removal etc. of employees of the Estate Department 
whose salary did not exceed Rs. 350 per month to the petitioner. 


The petitioner’s case is that respondent No. 1 handed over to him personal- 
ly, on the evening of March 20, 1972, a letter of resignation dated March 17, 
1972 bearing respondent No. 1’s own signature, and the same was accepted by 
the petitioner’s letter dated March 21, 1972, with effect from March 20, 1972 
after office hours. Respondent No. 1’s case, on the other hand, is that no such 
letter of resignation was written or signed or handed over by him to the peti- 
tioner, and that the alleged letter of resignation dated March 17, 1972 is a 
forged letter to the knowledge of the petitioner. Respondent No. 1, therefore, 
filed a complaint dated April 18, 1972 in a Presidency Magistrate’s Court in 
which he stated that, on the morning of March 21, 1972, he had gone to his 
office to sign the muster roll, as usual, but was prevented from doing so by 
the office superintendent under orders of the petitioner, and that when he 
thereafter went to his own table to work, he was stopped from doing so by 
the head clerk, also under orders of the petitioner. It is further stated in the 
said complaint that respondent No. 1 was called by the petitioner into his 
chamber and was asked to go out with the peon to whom the petitioner deli- 
vered a letter for being entered by the outward clerk and delivered to res- 
pondent No. 1. Respondent No. 1 has stated in his complaint that when he 
received that letter and read its contents he found that the petitioner had pur- 
ported to accept, with effect from March 20, 1972, the letter of resignation 
dated March 17, 1972 alleged to have been handed over by him personally to 
the petitioner. According to respondent No. 1, he thereupon addressed a 
letter the same afternoon to the petitioner setting out that no letter of resig. 
nation dated March 17, 1972 had ever been given by him. It is further stated 
in the said complaint that when respondent No. 1 met the petitioner again 
that afternoon, the petitioner shouted at him and told him that the letter of 
resignation had been handed over by him personally to the petitioner and had 
been accepted by the petitioner, and respondent No. 1 should, therefore, get 
out of the office. Paragraph 24 of the complaint is important for the purpose 
of this judgment and must be set out verbatim. It is as follows :— 

“24. -I say that no steps appear to have been taken by the Police so far and there- 
fore I am forced to move this Honourable Court with my complaint. I submit the 
Accused No. 1 had hatched the plan with Accused No. 2 and some other unknown 
persons to throw me out of the office by getting some got-up resignation letter dated 
17th March 1972 with intention to throw me out of my service. The Accused Nos. 1 
and 2 have tried to achieve from round about what they could not achieve from the 
swings. I say that Accused No. 1 had fraudulently and dishonestly used as genuine the 
resignation letter dated 17-3-1972, got forged by him with full knowledge that it was 
forged document. Hence I charge the accused as above. I submit that the Accused No. 2 
and other unknown accused have aided and abetted the accused No. 1, in his above acts.” 


Accused No. 2, it may be stated, was one of the clerks in the petitioner’s de- 
partment. On the said complaint, the learned Magistrate issued, on April 22, 
1972, a bailable warrant of arrest against the petitioner under ss. 465, 471 and 
341 of the Indian Penal Code. On May 5, 1972 the present petitioner (accused 
No. 1), filed an application in the Court of the trial Magistrate praying that the 
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complaint should be dismissed and the petitioner discharged, as already stated 
in the beginning of this judgment. That application was dismissed by the 
learned Magistrate on June 30, 1972, and it is from that order of dismissal that 
the petitioner has approached this Court in Revision. The learned Magistrate 
took the view that the facts set out in the complaint filed by respondent No. 1 
spell out the offence of forgery against the petitioner, that the affairs ‘‘carried ` 
out’’ by the Board of Trustees of the Bombay Port Trust were not affairs 
of the Central Government, but were affairs of a trust created by the Act, 
and that for the offence of forgery as well as for the offence of using a forged 
document as genuine knowing it to be forged, the sanction of the’ Central 
Government under s. 197(7) of the Code of Criminal Procedure was not re- 
quired as, on the facts stated in the complaint, it could not be said that the 
petitioner was acting or purporting to act in the discharge of his duties. 


In my opinion, the learned Magistrate was absolutely wrong in taking the 
view that the complaint filed by respondent No. 1 charged the petitioner with 
the substantive offence of forgery under s. 465 of the Indian Penal Code. 
There is not a single word in the complaint to the effect that it was the peti- 
tioner himself who had forged the said letter of resignation. All that has 
been stated in para. 24 of the complaint which has been quoted in extenso 
above is that the petitioner had hatched a plan with accused No. 2 and some 
other unknown persons to throw respondent No. 1 out of the office by ‘‘getting 
some got-up resignation letter dated March 17, 1972,’’ and that the peti-, 
tioner “had fraudulently and dishonestly used as genuine the resignation letter 
dated 17-3-1972 got forged by him with full knowledge that it was forged docu- 
ment.” In my opinion, the words “getting’’ and ‘‘got’’ leave no room for 
doubt that respondent No. 1’s charge in the complaint against the petitioner 
is, not that the petitioner had himself forged the said letter of resignation, but 
that he had planned to get it forged by some other person. It has not been con- 
tended before me that the said complaint makes out the independent offence 
of conspiracy under s. 120B of the Indian Penal Code, but what Mr. Kotval 
urged before me was, (a) that it did spell out the substantive offence of for- 
gery under s. 465; and (b) that, at any rate, it did make out against the peti- 
tioner the charge of abetment, by conspiracy, of the offence of forgery under 
s. 465 read with s. 109 of the Indian Penal Code. As far as the first of those 
contentions is concerned, after making some attempt to substantiate it, Mr. 
Kotval had ultimately to abandon it, though he did not formally give it up. 
In my opinion, on a plain reading of the complaint, it is impossible to say that 
respondent No. 1 has charged the petitioner therein with the substantive of- 
fence of forgery under s. 465 of the Indian Penal Code and I need say no 
more about it. Mr. Kotval, however, strenuously urged the second contention 
set out above and, I am afraid, I must accept the same. I cannot say that 
the complaint does not seek to charge the petitioner with the offence of 
abetment of forgery, the abetment alleged being by conspiracy, though there 
is not a single fact averred in the petition on which such a charge could be. 
founded beyond the two bald statements referred to in para. 24 thereof to which 
I have referred above. 


There can be no doubt that the complaint does seek to charge the peti-- 
tioner' with the offence under s. 471 read with s. 465 of the Indian’ Penal. 
Code; of using a forged document as genuine knowing the same to be forged.” 
Though there is no express averment, and no mention in the sections cited’ 
at the head of the complaint, of an offence under s. 341 of the Indian Penal 
Code, the learned Magistrate has issued process under that section also. I must, 
therefore, proceed to consider whether sanction under s. 197(1) of the Code of 
Criminal Procedure is required in respect of the offence under s. 465 read with 
s. 109 of the Indian Penal Code; in respect of an offence under s. 471 read 


1972.] NAOROZE DORABJI V. LABHSHANKAR (A4.CR.J.)—Vimadalal J. 497 


with s. 465 of the Indian Penal Code; and in respect of the offence under 
s. 841 of tle Indian Penal Code. Before I do so, it will, however, bé convenient 
to refer to the relevant statutory provisions and to deal with the case law 
on the point. 

Mr. Kotval on behalf of respondent No. 1 has contended that, in order to 
attract the applicability of s. 197(/) of the Code of Criminal Procedure, 
four conditions are necessary viz., (1) the petitioner should be a public ser- 
vant; (2) the petitioner should not be removable from his office save by or 
with the sanction of the State or Central Government; (3) the petitioner 
must be a person employed in connection with the affairs of the Union or of a 
State; and (4) the charge against the petitioner must be in respect of an 
offence alleged to have been committed by him while acting or purporting to 
act in the discharge of his official duty. As far as the first condition for the 
applicability of s. 197(7) of the Code of Criminal Procedure is concerned, 
in my opinion, there is not the slightest doubt that the petitioner is a publie 
servant as defined in sub-cl. (b) of the twelfth clause of s. 21 of the Indian 
Penal Code, as being in the service or pay of a corporation established by a 
State Act. Section 4 of the Bombay Port Trust Act, 1879, makes the 
Trustees of the Port of Bombay a body corporate, having perpetual succes- 
sion and a common seal, and it cannot be disputed that the petitioner is a 
person in the service and pay of the Trustees of the Port of Bombay. 

It was, however, sought to be contended by Mr. Kotval on behalf of respon- 
dent No. 1 that s. 79 of the Bombay Port Trust Act, 1879, is in conflict with 
the twelfth clause of s. 21 of the Indian Penal Code and, the former being 
a special Act, must prevail over the latter in view of that conflict. It is his 
submission that the petitioner cannot be said to be a public servant if the 
test laid down by s. 79 is applied. Under s. 79, a person employed under the 
said Act is to be deemed to be a public servant within s. 21 of the Indian Penal 
Code only for the purposes of certain sections specified therein which do not 
include ss. 109, 341, 465 or 471. In this connection, however, it must be borne 
in mind that the twelfth clause of s. 21 in its present form was only added by 
an amendment made in the said Code in the year 1964, long after the enactment 
of s. 79 of the Bombay Port Trust Act which was introduced into the said Act 
in the year 1951. The former is a wider provision which includes the sections 
mentioned in the latter. Apparently, since there is no conflict between the 
two statutory provisions, the Legislature has not thought it necessary to delete 
8.79 of the Bombay Port Trust Act. The highest that can be said is that s. 79 
of the Bombay Port Trust Act has now become superfiuous after the intro- 
duction of the twelfth clause of s. 21 into the Indian Penal Code, but there is no 
conflict between them. I have, therefore, no hesitation in rejecting this con- 
tention of Mr. Kotval and holding that the petitioner is a public servant as 
defined by s, 21 of the Indian Penal Code. This, in fact, was not disputed 
before the learned Magistrate. 

As far as the second ingredient is concerned, viz. that the public servant 
concerned must not be removable save with the sanction of the State or thè 
Central Government, s. 24(/) of the Bombay Port Trust Act, 1879, leaves 
no room for doubt whatsoever that the petitioner cannot be removed from 
office without the sanction of the Central Government. That condition 
of s. 197(7) of the Code of Criminal Procedure is, therefore, also satisfied in 
the case of the petitioner. Whilst there can be no doubt that fulfilment ‘of 
conditions Nos. 1, 2 and 4 formulated by Mr. Kotval is necessary before 
s. 197(1) becomes applicable, I do not agree with him that the third condition 
formulated by him is also an essential condition for the applicability of that 
section. In my opinion, the proper construction of s. 197(J) is that 
the conditions for its applicability are only those which are laid down in the 
substantive part of sub-s. (J), and els. (a) and (b) thereof only deal with 
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the further question which would arise if s. 197(7) is applicable viz., whose 
sanction is it that is required, that of the Central Government or of the State 
Government. In that view of the matter, it is not necessary for me to de- 
cide whether the petitioner before me was a person employed in connection 
with the affairs of the Union. In the event of my being wrong in the view 
which I have taken on this point, I would, however, have no hesitation in 
holding that he is so employed, having regard to the scheme of the Bombay 
Port Trust Act, 1879, which shows throughout, in a large number of sections, 
that the Port Trust and its officers are called upon to act in connection with 
the affairs of the Union. In this connection, it must be borne in mind that 
the phrase ‘‘in connection with’’ is very wide in its ambit and it is, there- 
fore, not necessary in order to fall within cl. (a) or el. (b) of s. 197(/), as 
the case may be, that the activity in question should itself be an-affair of the 
Union. It is sufficient if it has some connection with the affairs of the Union 
in general. I may point out that major ports, and the constitution and powers 
of Port Authorities, fall within Item 27 in List I (Union List) in the Seventh 
Schedule to the Constitution and would, therefore, by virtue of art. 246, be 
within the exclusive legislative competence of the Union Parliament. Arti- 
ele 78(1) (a) lays down that the executive power of the Union extends to all 
matters with respect to which the Parliament has power to make laws or, in 
other words, that the executive power of the Union Government is co-extensive 
with the legislative power of the Parliament. It has not been disputed that 
Bombay is a major port and, under those circumstances, if I am wrong in the 
view that cls. (a) and (b) of s. 197(Z) do not constitute conditions for the appli- 
cability thereof, I would hold that the petitioner is a person employed in con- 
nection with the affairs of the Union. 


As far as the fourth condition for the applicability of s. 197(Z) is concerned, 
several authorities were cited before me in regard to the interpretation of the 
expression ‘‘while acting or purporting to act in the discharge of his official 
duty” occurring therein, but I need refer only to a few of them, as the legal 
position is now well- settled by decisions of the highest Court. The leading 
case on the subject, which is cited in almost every subsequent case, is the de- 
cision of the Federal Court in the case of Hori Ram Singh v. Emperor! in 
which, in regard to s. 270(7) of the Government of India Act, 1935, which is 
similar in terms to s. 197(/) of the Code of Criminal’ Procedure, Sulaiman J. 
pointed out (at p. 51) that, obviously, the said section did not mean that the 
very act which is the gravamen of the charge and constitutes the offence should 
be the official duty of the public servant, ‘‘because an offence can never 
be an official duty.’ He then proceeded to lay down (at p. 52) that the im- 
pugned act must purport to be done in the official capacity with which the 
accused pretends to be clothed at the time, that is to say, “under the cloak 
of an ostensibly official act, though of course, the offence would really amount 
to a breach of duty.” Varadachariar J. with whose judgment Gwyer C.J. 
(at p. 44) expressed complete agreement, approved of the test laid down in 
gome earlier cases that “there must be something in the nature of the act com- 
plained of that attaches it to the official character of the person doing it” (at 
p. 56). Applying that test, the Federal Court took the view that sanction 
under s. 270(1) of the Government of India Act, 1935, was necessary in res- 
pect of the charge under s. 477-A of the Indian Penal Code in the said case, 
but that it was not necessary for the institution of. proceedings under 
s. 409 of the Indian Penal Code against the appellant before them. The next 
decision to which I must refer is the decision of the Supreme Court in the 
case of Shreekantiah Ramayya v. State of Bombay? in which the accused, who 
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were government servants employed in the stores depot of the military at 
Dehu Road, near Poona, were charged with the offence of having, in pursu- 
ance of a conspiracy, arranged to sell stores worth Rs. 4,000 illegally to: the 
approver. No sanction under s. 197 of the Criminal Procedure Code had been 
obtained in respect of the charges against accused No. 2 and it was contended 
on his behalf that the conviction as well as the sentence passed upon him 
were, therefore, bad. Bose J., delivering the judgment of the Court, 
observed that it was obvious that ‘‘if section 197 Cr. P. C. is construed too 
narrowly it could never be applied, for of course it is no part of an official’s 
duty to commit an offence and never can be.” The learned Judge then pro- 
ceeded to observe that it was not the duty of the Court ‘‘to examine so much 
as the act, because an official act can be performed in the discharge of official 
duty as well as in dereliction of it,” and the Court has, therefore, first to con- 
centrate on the word ‘‘offence’’ occurring in s. 197. He then observed (para. 19) 
that it was evident that the entrustment and/or dominion in the said case 
were in an official capacity, and it was equally evident that there could in 
that case be no disposal, lawful or otherwise, save by an act done or purporting 
to be done in an official capacity. The learned Judge stated that, therefore, 
the act complained of, viz. the disposal, could not have been done in any 
other way; that if it was innocent, it was an official act; that if it was dis- 
honest, it was the dishonest doing of an official act; but that, in either event, 
the act was official because the second accused could not dispose of the goods 
save by the doing of an official act viz., officially permitting their disposal, 
which he had done. The conviction as well as the sentence passed upon ac- 
cused No. 2 in the said case were, therefore, quashed for want of sanction 
under s. 197 Criminal Procedure Code. Still more illuminating is the judg- 
ment of the Supreme Court in the case of Amrik Singh v. State of Pepsw 
where an official of the Publie Works Department, whose duty it was to dis- 
burse wages to workmen after drawing the same from the treasury, showed in 
the monthly acquittance roll a sum of Rs. 51 as having been paid to a Khalasi 
(menial servant) named Parma, in the month of April 1951, and the case 
of the prosecution was that there was, in fact, no person of that name and 
the thumb impression found in the acquittance roll was that of the appellant 
himself who had drawn the amount in a fictitious name. The appellant, who 
was charged with offences under ss. 465 and 409, Indian Penal Code, was ac- 
quitted by the trial Court, but was convicted of both those offences by the 
High Court. The accused then appealed, by special leave, to the Supreme 
Court. Venkatarama Ayyar J., who delivered the judgment of the Supreme 
Court, referred (para. 7) to the test laid down by Lord Simonds in the earlier 
Privy Council case of GHU v. King*. That test was whether the public servant, 
if challenged, could reasonably claim that, what he did, he had done in virtue 
of his office. The Supreme Court laid down the result of the authorities in the 
following terms (para. 8) (p. 312): 

“...It is not every offence committed by a public servant that requires sanction 
for prosecution under s. 197(1), Criminal P.C.; nor even every act done by him while 
he is actually engaged in the performance of his official duties; but if the act com- 
plained of is directly concerned with his official duties so that, if questioned, it could 
be claimed to have been done by virtue of the office, then sanction would be necessary; 
and that would be so, irrespective of whether it was, in fact, a proper discharge of his 
duties, because that would really be a matter of defence on the merits, which would 
have to be investigated at the trial, and could not arise at the stage of the grant of 
sanction, which must precede the institution of the prosecution.” 


Towards the end of the judgment it was stated (para. 13) that if what appeared 
on the face of the acquittance roll was true—and whether it was true or not 
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was not a matter relevant at the stage of sanction—then the acts with which 
the appellant was charged fell within the scope of his duties, and could be 
justified by him as done by virtue of his office. It was held that sanction 
under s. 197(/) of the Code of Criminal Procedure was, therefore, required 
before the appellant could be prosecuted under s. 465 or under s. 409 of the 
Indian Penal Code and his conviction as well as the sentences passed upon him 
were quashed. In the case of Matajog Dobey v. H.C. Bhar the law on the 
point was laid down in the following terms (para. 19) (p. 49): 

“...There must be a reasonable connection between the act and the discharge of 
official duty; the act must bear such relation to the duty that the accused could lay a 
reasonable, but not a pretended or fanciful claim, that he did it in the course of the 
performance of his duty.” 


There is only one other case to which I need refer and that is the decision 
of the Supreme Court in the case of Virupaxappa v. State of Mysore’ The 
facts of that case were that, on February 23, 1954, the appellant, a head con- 
stable of police, caught one Nabi with 15 packets of ganja and prepared a 
panchanama and seized the same showing incorrectly only 9 packets of ganja 
therein. On February 24, 1954 the appellant, however, prepared a new pan- 
chanama, ante-dated as of February 23, 1954, in which he falsely recited that 
the said 9 packets of ganja had been seized from a different person and that 
that person, had run away throwing the bundle down on a road. The appellant 
prepared a report to the same effect. It was the case of the prosecution that 
he had prepared the false panchanama and the false report with the dishonest 
intention of saving Nabi who had actually been caught with the ganja on Feb- 
ruary 23, 1954 from legal punishment. On those facts, it was quite clear that 
the second panchanama was a forged document within the terms of s. 463 
read with s. 464(/) of the Indian Penal Code, in so far as the appellant had 
caused it to be believed that the said document was made at a time at which he 
knew it had not been made. The only question which arose in the appeal 
before the Supreme Court was whether the appellant’s prosecution was barred 
by the special rule of six months’ period of limitation contained in s. 161(/) 
of the Bombay Police Act, by reason of the same having been done ‘‘under 
colour or in excess of’’ the duty or authority of the appellant as a head con- 
stable. It was observed (para. 9) that when the colour was assumed as a 
cover or a cloak for something which could not properly be done in perform- 
ance of the duty or in exercise of the right or office, the act was sought to be 
done under colour of the office or duty or right, and that (para. 10) the words 
used in s. 161(/) included acts done under the cloak of duty, even though 
not by virtue of the duty. Applying that test, it was held (para. 11) that 
whether the false panchanama and the false report were prepared on the 28rd 
or 24th, the fact still remained that they were prepared under cover of the 
appellant’s duty to prepare a correct panchanama and a correct report, and 
that those acts were, therefore, done by the appellant under colour of a duty 
laid upon him by the Bombay Police Act. It was, therefore, held that s. 161 
applied and the appeal was allowed and the conviction as well as the sentence 
passed upon the appellant set aside. It may be pointed out that it has been 
held by a Division Bench of this Court in the case of Gorakh Tulji v. The 
State’ that the words ‘‘acting under colour of duty’’ in s. 161 of the Bombay 
Police Act have the same connotation as the words ‘‘purporting to act in 
the discharge of official duty’’ occurring in s. 197(/) of the Code of Criminal 
Procedure. The observations of the Supreme Court in Virupaxappa’s case 
are, therefore, equally applicable to the present case. I must proceed to con- 
sider whether the petitioner in the present case, if challenged, could reasonably 
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claim that what he did was done by him in virtue of his office, irrespective of 
whether it was, in fact, a proper discharge of his duties, because that would 
really be a matter of defence on merits which would have to be investigated. 
at the trial and not at the stage of grant of sanction which must precede the 
institution of the prosecution. To put it in another way, as has been laid 
down in another case, I must proceed to consider whether the acts done by 
the petitioner bear such relation to his duties as estate manager that the peti- 
tioner could lay a reasonable, but not a pretended or fanciful claim, that he 
did those acts in the course of the performance of his duty. 


Turning to the facts of the present case in the light of the tests emerging 
from the authorities discussed in the preceding paragraph, I fail to see how 
the commission of the alleged offence of abetment of forgery under s. 465 read. 
with s. 109 of the Indian Penal Code could reasonably be challenged by the 
petitioner as consisting of acts done by him in virtue of his office. Under 
those circumstances, I hold that sanction under s. 197(1) of the Criminal Pro- 
cedure Code is not necessary in respect of the offence of abetment of forgery 
under s. 465 read with s. 109 of the Indian Penal Code. The matter, however, 
does not rest there. In the complaint dated April 18, 1972 filed by respondent 
No. 1 in the Court of the learned Magistrate, there is not a single fact stated 
on which the charge of abetment of forgery against the petitioner could be 
based and, as already stated above, all that the said complaint contains are 
two bald statements in para. 24 thereof that the petitioner had got the letter 
of resignation dated March 17, 1972 forged by hatching a plan along with 
accused No. 2 and some other unknown persons. Mr. Kotval sought to rely 
on what he has called the background of the enmity between respondent No. 1 
and the petitioner which has been set out in the said complaint, but, I am 
afraid, whilst enmity may furnish the motive for the offence, it cannot be an 
ingredient of the offence, nor can it be said to be a fact or facts on which 
the offence could be said to be founded. I have, therefore, no hesitation in 
coming to the conclusion that the charge of abetment of forgery contained in 
para. 24 of the said complaint is groundless, as stated in ground No. 6 of the 
Revision Petition before me. Though that ground has not been set out in so 
many words in the application dated May 5, 1972 filed by the petitioner before 
the learned trial Magistrate, in my opinion, the terms in which relief has been 
prayed for in para. 6 of that application are wide enough for the learned 
Magistrate to have made an appropriate order in that behalf. Under s. 258(2) 
of the Code of Criminal Procedure, he had the power to discharge the peti- 
tioner at any stage if a particular charge contained in the complaint was 
groundless, as I have held the charge under s. 465 read with s. 109 of the 
Indian Penal Code to be. The learned Magistrate should have exercised 
his power under s. 253(2) and, in my opinion, he has erred in not doing go. 
I, therefore, hold that, as the said charge is groundless, the accused must be 
discharged in respect of the same. 


That brings me to the charge under s. 471 read with s. 465 of the Indian 
Penal Code which is also contained in para. 24 of the complaint dated April 
18, 1972. Applying the test emerging from the authorities discussed above, 
I must proceed to consider whether the petitioner, if challenged, could reason- 
ably claim that, in receiving and acting on respondent No. 1’s letter of re- 
signation handed over to him, he was doing something in virtue of his office, 
or to put it in another way, whether the petitioner’s act of receiving the letter 
of resignation and acting upon it by accepting it bears such relation to his 
duties as estate manager that the petitioner could lay a reasonable, but not 
a pretended or fanciful claim, that what he did was in the course of the 
performance of his duty. I have already.referred earlier in this judgment to 
the relevant section of the Bombay Port Trust Act, 1879, and have pointed 
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out that the Chairman of the Board was empowered under sub-s. (2) of s. 23 
to delegate his powers under sub-s. (1) of that section, which included powers 
of appointment, promotion, leave, suspension, fining, reducing or dismissing, 
or any other question relating to the services of the employees of a particular 
department, to the head of that department. Exhibit A to the Revision Peti- 
tion in the present case shows that, in exercise of his powers under s. 23(2) 
of the Act, the Chairman had, on June 18, 1970, delegated his powers in that 
behalf in regard to the employees of the estate department drawing not more 
than Rs. 350 per month to the Estate Manager. It would, therefore, be a 
part of the duties of the petitioner as the head of the estate department to 
receive letters of resignation and, if he thought fit, to accept the same. There 
can, therefore, be no doubt that, in receiving respondent No. 1’s letter of re- 
signation and accepting it, the petitioner could reasonably claim to have acted 
in the discharge of his duties. It was contended by Mr. Kotval that it was 
no part of the duties of the petitioner to receive and act upon a forged letter 
of resignation but, as pointed out by Bose J. in Shreekantsah Ramayya’s case 
already cited above (para. 19), even if the act of the accused was a dishonest 
one, it was, in view of the position set out above, the dishonest doing of an 
official act, because the petitioner could not have received the letter of resigna- 
tion or acted upon it save by the doing of an official act viz, accepting that 
letter of resignation. There is, therefore, no substance in this contention of 
Mr. Kotval which must be rejected. I hold that, as far as the charge in the 
complaint relating to s. 471 read with s. 465 is concerned, the last ingredient 
of s. 197(/) viz., that of acting or purporting to act in the discharge of official 
duty, is satisfied as far as the petitioner is concerned. I have already taken 
the view earlier in this judgment that the petitioner must be held to be a 
public servant who was not removable from office save with the sanction of the 
Central Government. In that view of the matter, all the conditions for the 
applicability of s. 197(/) are satisfied, as far as the charge under s. 471 read 
with s. 465 of the Indian Penal Code is concerned, and I must hold that the 
sanction of the Central Government was required before the trial Court could 
take cognizance of the said offence: Following the course adopted by the Privy 
Council in the case of Yusofalli Noorbhoy v. King®, the petitioner must, there- 
fore, be discharged in respect of the said offence. 


In the event of my being wrong in the view which I have taken on this 
point, I would, on a proper construction of the complaint filed by respondent 
No. I, hold that the said charge is also groundless within the terms of s. 253(2) 
of the Code of Criminal Procedure, and that the petitioner would have to be 
discharged on that ground also. A proper construction of the complaint filed 
by respondent No. 1 shows that the only knowledge which respondent No. 1 
attributes to the petitioner of the fact that the letter of resignation dated 
March 17, 1972 was a forged document to his knowledge, is by reason of he 
himself having got it forged in conspiracy with others whom he abetted in the 
commission of that forgery. It is not as if the complaint contains a single 
other fact on the strength of which it seeks to impute the petitioner with know- 
ledge that the said letter of resignation which was handed over to him was a 
forged document. I have already held earlier in this judgment that the charge 
that it was the petitioner who had got the said letter of resignation forged by 
hatching a plan with accused No, 2 and other unknown persons is entirely with- 
out foundation and that there is not a single fact stated in the complaint on 
which that charge could be based. In that view of the matter, it must follow 
that the charge of having fraudulently and dishonestly used that letter of 
resignation as genuine, knowing that it had been got forged by himself, is 


8 (1949) 52 Bom. L.R. 1, P.C., at p. 4. 
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equally groundless, and the petitioner would, in any event, therefore, have to 
be discharged under s. 253(2) of the Code of Criminal Procedure. 


That leaves for my consideration only the charge under s. 341 of the Indian 
Penal Code on which also the petitioner was arrested under the warrant of arrest 
on April 22, 1971. The facts on which that charge is based, though s. 341 is 
not amongst the sections mentioned at the head of the complaint, are to be 
found in paras. 12, 18 and 18 of the complaint, in so far as the petitioner is 
alleged to have given orders to prevent respondent No. 1 from signing the 
muster and from having access to his table for doing his usual work, and also 
in so far as the petitioner is alleged to have refused to permit respondent No. 1 
to remain in the office and to have asked him to get out when respondent No. 1 
went into the petitioner’s chamber at about 3 p.m. on March 21, 1972. As 
far as these alleged acts of wrongful restraint are concerned, there can be not 
the least doubt that they were purported to be done by the petitioner in the 
discharge of his official duties as the head of the estate department. The peti- 
tioner being a public servant not removable from office without the sanction of 
the Central Government, all the conditions of s. 197(/) are satisfied in regard 
to this offence also, and the trial Court could not take cognizance of the same 
without the requisite sanction of the Central Government under s. 197(Z), The 
petitioner must, therefore, be discharged in respect of this offence also. 


In the result, I allow this Revision Petition, make the Rule absolute, and 
order that the petitioner be discharged in respect of the offences under s. 465 
read with s. 109 of the Indian Penal Code, s. 471 read with s, 465 of the Indian 
Penal Code, as well as s. 341 of the Indian Penal Code. As far as the sub- 
stantive offence of forgery under s. 465 of the Indian Penal Code is concerned, 
in the view which I have taken above viz., that the complaint does not charge 
the petitioner with any such substantive offence, the petitioner cannot be pro- 
secuted for the same. . 

Bail bonds cancelled. 


Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya, 
THE AGRICULTURAL PRODUCE MARKET COMMITTEE, SHOLAPUR 


v, 
PENTAPPA SAYANNA VANGARI.* 

Bombay Agricultural Produce Markets Act (XXII of 1939), Sec. 20—Bombay Agri- 
cultural Produce Markets Rules, 1941. Rule 65—Whether civil Court has jurisdiction 
to entertain claim for recovery of licence fees as damages from traders trading in 
market yard without obtaining Ucence. 

The Civil Court has jurisdiction! to try a claim of a Market Committee, constituted 
under the Bombay Agricultural Produce Markets Act, 1939, for recovery of licence 
fees as damages from traders, who are trading in agricultural produce in a market 
yard, without obtaining a licence as required under the Act. 

Thana Bor. Mun. v, Akbaralli,! distinguished. 

Cutler v. Wandsworth Stadium Ld Biddle v. Truvox Engineering Co. Ld 

Greenwood and Batley Ld., (Third Party)? and Dhulabhai v. State of M.P.,4 referred to. 


*Decided, September 26, 1972. Civil Revi- 2 [1949] A. C. 398. 

sion Application No. 697 of 1967 (with Civil & tA 1 K. B. 101. 

Revision Applications Nos. 698 to701 of 1967). 4 [1969] A.LR. S. C. 78. 
1 (1955) 58 Bom. L. R. 636. 
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Tue facts are stated in the judgment. 


U.R. Lalit, for the petitioner. 
K.J. Abhyankar, for the respondents. 


Vanya J. These five applications in revision under s. 115 of the Code of 
Civil Procedure, are filed by the Agricultural Produce Market Committee, 
Sholapur, constituted under the Bombay Agricultural Produce Markets Act, 
1939, and now governed by the Maharashtra Agricultural Produce Marketing 
(Regulations) Act, 1963, and will be hereinafter referred to as “the Market 
Committee.’’ The Market Committee filed five suits, from which the above 
revisions arise, against five traders of Sholapur in August 1965, claiming to 
recover from each of them Rs. 100 as licence-fees, or, in the alternative, as dam- 
ages with interest at 12 per cent. per annum as the defendants traded in 
the yards of the Market Committee without obtaining respectively a licence 
during the period from September 1, 1963 to August 31, 1964. 

It was alleged in the plaint that all the defendants in five suits, who are 
dealing in the agricultural produce as defined by the Bombay Agricultural 
Produce Markets Act, 1939, within the market area as traders, were purchasing 
and selling agricultural produce in the market yard, and hence they were bound 
to obtain a licence after paying licence-fees to the Market Committee, as laid 
down by ss. 4, 5A and 20 of the Bombay Agricultural Produce Markets Act, 
1939, and Rule 65(7) of the Bombay Agricultural Produce Markets Rules, 
1941. The plaintiff Market Committee further alleged that in the year 1963. 
64, without obtaining licence required under the Act and the Rules, the res- 
pective defendants carried on the trade in the market yard in the agricultural 
produce. On January 30, 1964, a notice was sent to each of them to obtain 
necessary licence. Ignoring the said notice and in violation of the law, the 
defendants continued that trade in the market-yard. Hence, the Market Com- 
mittee prosecuted them in respect of the transactions of trade done by each of 
the traders and they were convicted on May 13, 1965 under s. 4(2), read with 
8, 20, and Rule 65(7) framed under the Bombay Agricultural Produce Mar- 
kets Act, 1939, and sentenced to pay a fine of Rs. 15 each, or in default, to 
suffer simple imprisonment for seven days. 

The plaintiff Market Committee submitted that the Market Committee had 
a right to recover from every trader, buying or selling agricultural produce 
within the market area or yard of the Market Committee as licence fees 
Rs. 100 under the Marketing Act, and further that as the defendants traded 
without paying the licence fees, the Market Committee was entitled to recover 
the licence fees as damages. Inspite of this and notwithstanding the convic- 
tion of the defendants, the defendants did not care to pay the licence-fees for 
the year 1963-64. Hence a suit was filed for the recovery of licence-fees from 
each of the defendants. 

The suit was resisted by the defendants contending, inter alia, that the rules 
under which the licence fees were claimed were ultra vires and that the suit 
was not tenable in the civil Court. The learned Joint Civil Judge (Junior 
Division) Sholapur, framed three issues in the light of the pleadings of the 
parties: 

“(1) Whether the remedy of a suit for recovery of licence fees or compensation 
is available to the plaintiff? 

(2) Is the new rule providing for licence fee of Rs. 100/~ per year, irrespective 
of the nature of trade or business carried on by the licensee, invalid, ultra-vires or 
illegal, for any reason mentioned in the defendant’s written-statement? 

(3) Whether the present suit is maintainable in view of the fact that the defen- 
dant was prosecuted, convicted and sentenced for doing business without licence?” 
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On a careful consideration of the provisions of the Act and the Rules, the 
learned Civil Judge decided all the issues in favour of the Market Committee. 
The learned Civil Judge relied on the decision of this Court in Thana Bor. 
Mun. v. Akbarali! and held that as the Market Committee was entitled to 
recover the licence fees and it suffered loss by non-payment by the defendants, 
the suit for the recovery of the amount of Rs. 100 as licence fees was maintain- 
able and decreed the plaintiff’s suit. 

Feeling aggrieved by the said judgment and decree, the defendants filed 
five respective appeals, which were disposed of by a common judgment by the 
District Judge, Sholapur, on February 1, 1967, by reversing the finding of 
the trial Court, relying on the aforesaid decision in Thana Bor. Mun, v. Akbar- 
alli, though he came to the conclusion that the bye-laws and the rules were legal- 
ly framed by the Committee and the Market Committee was entitled to receive 
Rs. 100 as licence-fees from each of the defendants. The learned Judge rever- 
sed the decree on the ground that the civil Court had no jurisdiction to enter- 
tain the suit, in the absence of specific provision in the Act enabling the Market 
Committee to sue to recover licence-fees from those who traded without a licence, 
observing as follows: 

“But the Legislature did not intend to empower the Market Committee to recover 
its licence fee from such persons. To trade without a licence was considered as a public 
wrong and not as a private wrong. The Market Act was passed and the Market 
Committees were established for the better regulation of buying and selling of agri- 
cultural produce and, therefore, it was considered that no private wrong was commit- 
ted by a person if he traded without a licence, but such a person committed a publio 
wrong, and, therefore, deserved criminal prosecution. There is no provision which 
empowers that Market Committee to file a suit to recover the licence fee.” 


In arriving at this conclusion, as stated above, he relied on the ruling in 
Thana Bor. Mun. v. Akbarali, and the passage from Halsbury’s Laws of 
England Vol. I, third edn. quoted therein. 

The said decision of the District Judge is challenged in the above revision 
application on the ground that the decision is erroneous in law and the learned 
District Judge erred in holding that the suit was not maintainable as the civil 
Court had no jurisdiction to try the claim of the Market Committee for the 
vecovery of licence-fees. 

The correct principles which should be applied are as stated by Halsbury’s 
Laws of England, Vol. I, third edn., at para. 11, on p. 9, which are as follows: 

“Although a person who suffers an infringement of some private right may in general 
maintain an action in respect thereof, yet in the case of a right which depends upon 
statute it may be that there is some statutory remedy which alone he can pursue. In 
general, where a penalty is imposed for the breach of a statutory obligation, no action 
will lie at the suit of the person injured by the breach, but where it appears that the 
duty is imposed for the benefit of particular persons, there arises at common law a cor- 
relative right of action in such persons if they are injured by its breach; the only rule 
which in all circumstances is valid is that the answer to the question whether a right 
of action in the injured individual arises must depend on a consideration of the whole 
Act and the circumstances, including the pre-existing law, in which it was enacted.” 


This passage in Halsbury’s Laws of England is based firstly on: Cutler v. 
Wandsworth Stadium Ld.2 where it was laid down as follows: 

“No action Hes at the sult of an individual bookmaker against the occupier of a 
licensed dog-racing track on which a totalisator is lawfully in operation for failure to 
provide him with ‘space on the track where he can conveniently carry on bookmaking’ 
in accordance with s. 11, sub-s. 2(b) of the Betting and Lotteries Act, 1984. The obli- 
gation imposed by that section is enforceable only by criminal proceedings for the penal- 
ties specified in s, 30, sub-s. 1, of the Act.” 


1 (1935) 58 Bom. L. R. 686. 2 [1949] A. C. 898. 
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Lord Simonds observed as follows (p. 407): 

“It is, I think, true that it is often a difficult question whether, where a statu- 
tory obligation is placed on A. B. who conceives himself to be damnified by A.’s breach 
of it has a right of action against him. But on the present case I cannot entertain 
any doubt. I do not propose to try to formulate any rules by reference to which such 
a question can infallibly be answered. The only rule which in all circumstances is valid 
ig. that the answer must depend on a consideration of the whole Act and the circum- 
‘etances, including the pre-existing law, in which it was enacted. But that there are 
indications which point with more or less force to the one answer or the other is clear 
from authorities which, even where they do not bind, will have great weight with the 
House. For instance, if a statutory duty is prescribed but no remedy by way of penalty 
or otherwise for its breach is imposed, it can be assumed that a right of civil action 
accrues to the person who is damnified by the breach. For, if it were not so, the statute 
“would be but a pious aspiration. But ‘where an Act’ (I cite now from the judgment 
‘of Lord Tenterden C.J. in Doe v. Bridges3) ‘creates an obligation, and enforces the 
performance in a specified manner, we take it to be a general rule that performance 
‘cannot be enforced in any other manner.’ This passage was cited with approval by the 
Earl of Halsbury L.C. in Pasmore v. Oswaldtwistle Urban Council4 But this general 
‘rule is subject to exceptions. It may be that, though a specific remédy is provided by 
‘the Act, yet the person injured has a personal right of action in addition, I cannot state 
that proposition more happily, or indeed more favourably to the appellant, than in the 
-words of Lord Kinnear in Butler (or Black) v: Fife Coal Company, Limited; ‘If the 
duty be established, I do not think there is any serious question as to the civil liabi- 
-lity. There is no reasonable ground for maintaining that a proceeding by way of penalty 
-is the only remedy allowed by the statute. The principle explained by Lord Cairns in 
Atkinson v. Newcastle Waterworks CoS and by Lord Herschell in Conley v. New- 
market Local Board’ solves the question. We are to consider the scope and purpose 
of the statute and in particular for whose benefit it is intended. Now the object of the 
present statute is plain. It was intended to compel mineowners to make due provision 
for the safety of the men working in their mines, and the persons for whose benefit 
all these rules are to be enforced are the persons exposed to danger. But when a duty 
of this kind is imposed for the benefit of particular persons, there arises at common law 
a, correlative right in those persons who may be injured by its contravention.’ An ear- 
lier ‘and a later example of the application of this principle will be found in Groves v. 
Wimborne (Lord)8 and Monk v. Warbey,? in the former of which cases the Act in 
question was described by A. L. Smith L. J. as ‘a public Act passed in favour of the 
‘workers in factories and workshops to compel their employers to do certain things for 
‘their -protection and benefit’,” 


‘After these principles, Lord Simonds eared the facts of the case before 
hi in the light of the provisions of the Act, and observed as follows (p. 408) : 


. For the sanction of criminal proceedings emphasizes that this statutory obliga- 
‘tion, like many others which the Act contains, is imposed for the public benefit and 
‘that the breach. of it is a public not a private wrong. Then it was said that the obli- 
gation imposed by s. 11 on the occupier of a track was intended for the benefit of book- 
makers and, to make this argument more cogent, it was contended that only ss. 11, 12, 
18 and 14 of the Act together with se. 29 and 30 need be looked at in order to get that 
purview of the Act which the authorities prescribe. From this I dissent. Part II may 
perhaps be ignored, but Part I and Part IIT must clearly be read as a whole. So read- 
ing it, I have no doubt that the primary intention of the Act was to regulate in cer~ 
tain respects the’conduct of race tracks and in‘ particular the conduct of betting oper- 
actions thereon. ‘If in consequence of those regulations being observed some book- 
makers will be benefitted, that does not mean that the Act was passed for the benefit 
of ‘bookmakers-in the sense in which it was said of a Factory Act that it was passed 


8 (1881) 1 B. & Ad. 847, 859. 7 [1892] A. C. 848, 352. 
4 ae C. 887, 894. 8 [1898] 2 Q. B. 402, 406. 
& [1912] A. C. 149, 165. 9 [1985]1 K.B. 75, 
6 (1877) 2 Ex. D. 441, 448. 
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in favour of the workmen in factories. I agree with Somervell L.J.* that where an Act 
regulates the way in which a place of amusement is to be managed, the interests of the 
public who resort to it may be expected to be the primary consideration of the Legis- 
lature, If from the work of regulation any class of persons deriveg an advantage, that 
does not spring from the primary purpose and intention of the Act.” 


In the same case, Lord Du Pareq observed as follows (p. 410): 

“I agree with those who say, as was said by Stephen J. in Vallance v. Falle,!0 that 
‘the best way of finding out the meaning of a statute is to read it and see what it 
means,’ and I do not regret, any more than I understand Lord Greene M.R. to regret, 
the fact that, as he said in the present case, so-called rules of construction ‘have fallen 
into some disfavour’, It must be recognized, however, that the courts have laid down, 
not indeed rigid rules, but principles which have been found to afford some guidance 
when it is sought to ascertain the intention of Parliament. In Phillips v. Britannia 
Hygienic Laundry Co.’ Bankes L.J. cited a well-known passage from the speech of 
Lord Macnaghten in Pasmore v. Oswaldtwistle Urban District Council, in which that 
noble and learned Lord, referred to the statement of Lord Tenterden in Doe v. Bridges, 
spoke of the ‘general rule’ that ‘where an Act creates an obligation, and enforces the 
performance in a specified manner... that performance cannot be enforced in any other 
manner,’ ‘Whether the general rule is to prevail,’ (said Lord Macnaghten) ‘or an ex- 
ception to the general rule is to be admitted, must depend on the scope and language 
of the Act which creates the obligation and on considerations of policy and con- 
venience’, ” 

Lord Reid observed (p. 417): 

“.,..I see no reason to infer from the Act read as a whole or from the circum- 
stances founded on by the appellant that the enjoyment of these facilities required or 
was intended to have any further protection than that afforded by the track occupier’s 
liability to prosecution if he failed to comply with the statutory provisions. But I 
think that the clearest indication of the intention of the legislature is to be found in 
the terms of s. 11, sub-s. 2, itself. I find it extremely difficult to reconcile the nature 
of the provisions of this sub-section with an intention to confer on individual book- 
makers rights which each could enforce by civil action.” 


The passage in Halsbury’s Laws of England was further based on a deci- 
sion in Biddle v. Truvoz Engineering Co. Ld.; Greenwood and Batley Ld. 
(Third Party). This was under the Factories Act. By s. 17(2) of the 
Factories Act, 1937, the vendor of a machine, inadequately guarded within 
the meaning of s. 17(1), is guilty of an offence, and is liable‘to a pen- 
alty not exceeding £100. The plaintiff recovered damages from the defen- 
dants, occupiers of a factory, for injuries sustained by him by reason of a cer- 
tain machine used in the factory not being encased as required by s. 17(1) 
of the Act. The defendants claimed contribution from the sellers of the 
machine under s. 5(1) (c) of the Law Reform (Married Women and: Tort- 
feasors) Act, 1935, alleging that if they had been sued by the plaintiff, 
they would have been liable in respect of the same damage by reason of their 
breach of the provisions of s. 17(2). It was held that on its true construc- 
tion sub-s. (2) of s. 17 was a penal provision only, and accordingly the injured 
workmen had no right of action against the vendors for a breach of its pro- 
visions, and the claim of the defendants against them under s. 6(1)(c) of the 
Act of 1935, therefore, failed. 

It, thus, becomes clear that the question as to whether the Market Committee 
could file a suit having regard to the provisions of the penalty under s. 20 of 
the Bombay Agricultural Produce Markets Act, 1939, will depend on a proper 
construction of the said Act. l 

The Act, with which we are concerned in the present case is the Bombay 
Agricultural Produce Markets Act, 1939, which was in force till the Maharashtra 


+ [1948] 1 K.B. 291, 807. 11 [1928] 2 K.B. 832, 888. . 
10 (1884) L.R. 13 Q.B.D. 109, 112. 12 [1952] 1 K.B. 101, Mee rave , 
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Agricultural Produce Marketting (Regulation) Act, 1963 (Maharashtra Act 
No. XX of 1964) came into force on May 25, 1967 (Vide Notification dated 
May 19, 1967). It is, therefore, not necessary for us to refer to the later Act. 
The Bombay Agricultural Produce Markets Act, 1939, was an Act to provide 
for the better regulation of buying and selling and the establishment of markets 
for agricultural produce in the Province of Bombay, as it then existed, and 
which included Sholapur. 


Under s. 3 of the said Act power was given to the Commissioner to inform 
the intention of exercising control over the purchase and sale of agricultural 
produce in specified area. Under s. 4, after the expiry of the period specified 
in the notification issued under s. 3 and after considering such objections and 
suggestions, as may be received before such expiry and after holding such in- 
quiry as may be necessary, the Commissioner by notification in the official 
gazette declared the area specified in the notification as market area for the 
purposes of the Act in respect of all or any of the kinds of agricultural produce 
specified in the said notification. Sub-section (2) of s. 4 laid down that on 
and after the date on which any area is declared to be a market area under. 
subs. (J), no place in the said area shall, subject to the provisions of 
s. 5A, be used for the purchase or sale of any agricultural produce specified 
in the notification issued thereunder, except under a licence issued by the 
Commissioner pending the establishment of a market in such area under s. 5. 
Section 5 confers powers on the State Government to establish Market Com- 
mittee for every market area. Section 5A of the Act empowers the Market 
Committee to issue licence in accordance with the rules to traders, commission 
agents, brokers, weighmen, measurers, surveyors, warehousemen and other 
persons to operate in the market. Section 6 provides for the constitution of 
Market Committees, the details of which are not relevant for our purpose. 


Chapter III of the Act deals with the Incorporation of Market Committee, 
and its powers and duties. Section 7 in that Chapter lays down that every 
Market Committee shall be a body corporate by such name as the State Govern- 
ment may specify by notification in the official gazette, and further it shall 
have perpetual succession and a common seal, may sue and be sued in its 
corporate name and shall be competent to acquire and hold, lease, sell or other- 
wise transfer any property and to contract and to do all other things necessary 
for the purposes for which it is established. Section 9 speaks about the 
appointment and salaries of servants of the Market Committee, and s. 10 deals 
with the execution of contracts by the Market Committee. Section 11 empowers 
the Market Committee to levy fees on the agricultural produce bought and sold 
by licencees in the market area. Section 13 lays down that all money received 
by a Market Committee shall be paid into a fund to be called ‘‘the market 
committee fund’’ and all expenditure incurred by the Market Committee under 
or for the purpose of this Act shall be defrayed out of the said fund. Section 
14 lays down the purpose for which the fund shall be expended. It is not 
necessary to refer to other sections or Chapter IV which deals with Trade 
Allowances, and Chapter V deals with miscellaneous provisions, including 
g. 26 (2)(f) which empowered the State Government to frame rules, to regulate 
the issue of licences to traders, commission agents, brokers, weighmen, mea- 
surers, Surveyors, warehousemen and other persons operating in the market 
in the form in which and the conditions subject to which such licence shall 
be issued or renewed, and the fees to be charged therefor. Section 20 of the 
Act runs as follows: 

“Whoever contravenes the provisions of section 4 shall, on conviction, be punish- 
able with fine which may extend to five hundred rupees, and in the case of a con- 
tinuing contravention with a further fme which may extend to one hundred rupees for 
every day during which the contravention is continued after first conviction.” 
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In exercise of the powers conferred on State Government, under s. 26 of the 
Act, the Bombay Agricultural Produce Rules, 1941 were framed. It is suff- 
cient for the purposes of these revision applications to quote rule 65 of those 
Rules. Rule 65 runs as follows: 

“Licensed traders and general commission agents—(1) No person shall do busi- 
ness as a trader or a general commission agent in agricultural produce in any market 
except under a licence granted by the market committee under this rule. 

(2) Any person desiring to hold such licence shall make a written application for 
a licence to the market committee and shall pay a fee of one hundred rupees. 

(3) On receipt of such application together with the proper amount of the fee, the 
market committee may, after making such enquiries, as may be considered necessary for 
the efficient conduct of the market, grant him the licence applied for. On the grant of 
such licence the applicant shall execute an agreement in such form as the market com- 
mittee may determine, agreeing to conform with these rules and the bye-laws and such 
other conditions as may be laid down by the market committee for holding the licence, 

(4) Notwithstanding anything contained in sub-rule (3), the market committee may 
refuse to grant a licence to any person, who in its opinion, is not solvent or whose oper- 
ations, in the market area are not likely to further efficient working of the market 
under the control of the market committee. 

(5) The licence shall be granted for a period of one year, after which it may be 
renewed on a written application and after such enquiries as are referred to in sub- 
rule 3'as may be considered asics and on payment of the fee provided in sub- 
rule 2, ' 

(6) The names of all such BFA and general commission agents shall be enter- 
ed in a register to be maintained for, the purpose. 

(T) Whoever does business as a trader or a general commission agent in agri- 
cultural produce in any market without a licence granted under this rule or otherwise 
contravenes any of the provisions of this rule shall, on conviction be punishable with 
fine, which may extend to Rs. 200 and in the case of a continued contravention with a 
further fine which may extend to Rs. 50 for every day during which the contravention 
continues after the date of the first conviction, subject to the maximum of Rs. 200.” 


The Market Committee, Sholapur, had also framed bye-laws under rule 53(2) 
of the Bombay Agricultural Produce Markets Rules, 1941. 
Bye-law 33 runs as follows: 

“Licence-fees: (1) All traders, general commission agents, weighmen, measurers, 
surveyors and warehousemen operating in the market shall pay full fees for each market 
year or any part thereof as per Schedule I given in Appendix No. 2 for obtaining 
licences required to be taken by them under Rule Nos. 65 and 67.” 


Schedule No. I in Appendix 2, provided that every trader has to pay licence-fee 
for the market year at the rate of Rs. 100, the market year being the year 
beginning from September 1 till August 31 following under Bye-law 382. 

It is clear from the perusal of this Act, Rules and Bye-laws that penalty is 
provided only for trading without a licence. It is not a penalty for non-pay- 
ment of licence-fees. 

The principle stated in Halsbury in the aforesaid passage, relying on the 
above cases, therefore, is entirely irrelevant so far as the recovery of the 
licence-fees is concerned. It is clear from the provisions of the Act and the 
Rules framed thereunder, that the Agricultural Produce Market Committee is 
vested with powers to issue licence on payment of licence-fees. The funds are 
meant for its services under the Act for carrying out its purpose under the 
law. 

The only question, however, which arises in these revision applications is 
whether merely because fees are to be paid on the applications made by the 
traders, or because the traders are liable to be prosecuted for trading without 
a licence, a suit for recovery of the fees from traders, who are trading without a 
licence, is not maintainable at the instance of the Market Committee. It is 
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well-settled that under the legal system in this country an exclusion of the 
jurisdiction of the civil Court is not readily to be inferred unless certain con- 
dition are fulfilled, viz. (1) Where the statute gives a finality to the orders of 
the special tribunals the civil Court’s jurisdiction must be held to be exeluded 
if there is adequate remedy to do what the civil Court would normally do in a 
suit. Such provision, however, does not exclude these cases where the pro- 
visions of the particular Act have not been complied with or the statutory 
tribunal has not acted in conformity with the fundamental principles of 
judicial procedure. (2) Where there is an express bar of the jurisdiction of 
the Court, an examination of the scheme of the particular Act to find the ade- 
quacy or the sufficiency of the remedies provided may be relevant but is not 
decisive to sustain the jurisdiction of the civil Court. Where there is no ex- 
press exclusion the examination of the remedies and the scheme of the parti- 
cular Act to find out the intendment becomes necessary and the result of the 
inquiry may be decisive. In the latter case it is necessary to see if the statute 
creates a special right or a liability and provides for the determination of the 
right or liability and further lays down that all questions about the said right 
and liability shall be determined by the tribunals so constituted, and whether 
remedies normally associated with actions in civil Courts are prescribed by 
the said statute or not. (3) Challenge to the provisions of the particular Act 
as ultra vires cannot be brought before Tribunals constituted under that Act. 
Even the High Court cannot go into that question on a revision or reference 
from the decision of the Tribunals. (4) When a provision is already declared 
unconstitutional or the constitutionality of any provision is to be challenged, 
a suit is open. A writ of certiorari may include a direction for refund if 
the claim is clearly within the time prescribed by the Limitation Act, but it is 
not a compulsory remedy to replace a suit. (5) Where the particular Act 
contains no machinery for refund of tax collected in excess of constitutional 
limits or illegally collected, a suit lies. (6) Questions of the correctness of the 
assessment apart from its constitutionality are for the decision of the autho- 
rities and a civil suit does not lie if the orders of the authorities are declared 
to be final or there is an express prohibition in the particular Act. In either case 
the scheme of the particular Act must be examined because it is a relevant 
enquiry. (See: Dhulabhai v. State of M.P.'3). 


Section 9 of the Code of Civil Procedure lays down that the civil Courts shall 
(subject tothe provisions herein contained) have jurisdiction to try all suits 
of a civil nature excepting suits of which their cognizance is either expressly 
or impliedly barred. We must, therefore, see if there is express or implied 
bar in the Bombay Agricultural Produce Markets Act, 1939, to the suits filed 
by the Market Committee in these cases to recover licence-fees. There is no 
express bar. The learned District Judge has held that there is implied bar, 
because the Act provides a remedy by way of filing a prosecution against the 
dealers for trading without licence. In my judgment, the view taken by the 
learned District Judge is patently erroneous as it cannot be said on reading 
the provisions referred to above and the entire Act and the Rules made there- 
under that the Act has provided any remedy for the recovery of licence-fees. 
The prosecution is launched not for recovering the licence-fees, which the 
trader is bound to pay in order to trade in the market area, but for trading 
without a licence. It cannot be said that non-payment of fees is a public wrong 
done to the Market Committee, which is a person in the eye of law. It may be 
that the trading without a licence is a public wrong, and therefore, the trader 
is liable to be prosecuted. But the non-payment of fees is also a wrong to 
the corporate body, and I do not see how the passage cited from Halsbury’s 
Laws of England or any of the cases referred above, bar a suit or how the 


18 [1969] ALR. S.C. 78. 
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general principle of implied exclusion of civil Court’s jurisdiction can bar a 
suit of the nature filed by the Market Committee against dealers in the pre- 
sent case for the recovery of fees. 

Mr. Abhyankar, supporting the reasoning of the learned District Judge, sub- 
mitted that such a view cannot be taken in view of the decision of Bavdekar J. 
in Thana Bor. Mun. v. Akbaralli. The facts of that case are, however, dis- 
tinguishable. That was a case where the Municipality had filed a criminal 
complaint against the respondent under s. 123(7) of the Bombay Municipal 
Boroughs Act, 1925, for unauthorised construction of a building in the munici- 
pal area. During the pendency of this complaint, the Municipality filed a suit 
against the respondent under s. 204 of the Act for an injunction restraining 
the respondent from occupying the said building either by himself or his tenant 
and for a direction to the respondent to demolish the unauthorised construction. 
It was in these circumstances that Bavdekar J. felt that the subject-matter 
of the complaint and the suit were one and the same, viz. unauthorised construc- 
tion, and as the statute had provided a remedy to the Municipality, a suit for 
injunction was not maintainable. 

That case can have no application to the present case where the suit is for 
the recovery of licence-fees or damages. The suit is not for damages‘or for 
injunction regarding trading without a licence which is a public wrong. The 
suit 1s for the recovery of licence-fees which the Market Committee would 
have recovered legally. There was a duty cast on the traders to obtain a licence 
corresponding to that duty. The Committee had a right to grant licence on 
paymént of licence-fees. That right could not be enforced by prosecuting the 
traders for trading without licence. In my judgment, the right of the Market 
Committee to recover licence-fees corresponds to the duty of the traders to 
obtain a licence before trading in the Market area. As the Act has not provid- 
ed for any remedy regarding that right, the general principle ubi jus dbi 
remedium will apply and the Market Committee is entitled to file a suit to 
recover the licence-fees as damages for the breach of the duty imposed by the 
Bombay Agricultural Produce Markets Act, 1939, on the traders. 

Where there exists a right recognised by law, there exists also a remedy 
for the infringement of such right. It cannot be contended that the right 
of the Market Committee to recover licence-fees or damages in lieu of licence- 
fees for breach of the duty imposed on the traders, is remedied by prosecuting 
them for trading without a licence. The prosecution for trading without a 
licence is intended by the Legislature for the benefit of the public. The right 
to recover the licence-fees is conferred on the. Market Committee under the 
Act, Rules and Bye-laws, for its own benefit. The amount would go into the 
funds of the Market Committee, which is necessary for the Market Committee 
to function. I am, therefore, of the opinion that the learned District Judge 
„erred in dismissing the plaintiff’s suit on the ground that the suit was not 
maintainable merely because the defendants were prosecuted or are liable to 
be prosecuted under the Act. 

There is no dispute that if the suit is maintainable, the Market Committee 
is entitled to recover licence-fees as damages. 

The revision applications are, therefore, allowed, the judgment and decree 
passed by the learned District Judge are set aside and the decrees passed by 
the trial Court in all the five cases are restored for the reasons stated herein- 
above. The defendants in each of the suits to pay the costs in respect of the 
respective suits and appeals to the petitioners. The defendants to pay costs 
of the Market Committee also in this Court. Rule made absolute in each of 
the matters. 

t Rules made absolute. 
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Before the Hon’ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Bhasme. 
UTTAMCHAND HUKUMCHAND SHET 


v. 
BINDRAWAN RADHELAL SHET.* 


Jurisdiction—Civil Court and Tenancy Tribunals—Civil Court by statute deprived of juris- 
diction to entertain tenancy matters—Whether consent of parties can confer jurisdic- 
tion updn that Court to entertain such matters—Purshis jointly filed before District 
Court by parties that Civil Court had jurisdiction to entertain suit for possession of 
agricultural lands in municipal borough in accordance with finding by Division Bench 
of High Court that Civil Court had such jurisdiction in such suits—Full Bench of 
High Court and Supreme Court holding that Civil Court had no jurisdiction to 
entertain suits of this nature—Effect of parties filing joint Purshis—Whether suit 
lable to be dismissed for want of jurisdiction of .Civil Court—Bombay Tenancy and 
Agricultural Lands Act (Bom. LXVII of 1948), Secs. 43C, 85, 29. 


The plaintiffs-landlords filed a suit in the Civil Court against the defendant who 
was a protected tenant under the Bombay Tenancy and Agricultural Lands Act, 
1948, for possession of lands situated in a Municipal Borough, The defendant con- 
tended that the Civil Court had no jurisdiction to entertain the suit in view of 
the provisions of the Act as amended by the Amending Acts of 1952 and 1956. The 
trial Court tried the issue as regards jurisdiction as a preliminary issue and dis- 
missed the suit. When the plaintiffs’ appeal was pending before the District Court, 
a Division Bench of the High Court took the view that the protection given by the 
Act to such tenants was taken away by the Amending Acts. The advocates of the 
parties before the District Court filed a joint Purshis referring to the decision of 
the Division Bench and stating that in view of that decision the Civil Court had 
jurisdiction to entertain the suit. Accordingly the District Court allowed the ap- 
peal and remanded the suit to the trial Court for disposal. Thereafter a Full Bench 
of the High Court reversed the decision of the Division Bench and held that the 
rights of tenants of lands within the limits of Municipal Boroughs was restored with 
retrospective effect. This decision was approved by the Supreme Court. On the 
question of the effect of the parties flling the joint Purshis before the District Court, 
the plaintiffs contended that as by the order of remand by the District Court it was 
held that the Civil Court had jurisdiction to entertain the sult, it was not open to 
the defendant to urge before the High Court in appeal that the Civil Court had no 
jurisdiction to entertain it, 

Held, that the Purshis by the advocates of the parties cannot confer jurisdiction 
on the Civil Court having regard to the settled position in law as found by the 
.Full Bench of the High Court and by the Supreme Court, and 

that, therefore, the plaintiffs’ suit was liable to be dismissed. 

Satyadhyan v. Smt. Deorajin Debi, U.C. Bank v. Their Workmen,2 Mathura 
Prasad v. Dossibai3 and Kiran Singh v. Chaman Paswan,4 referred to. 


By a lease-deed, dated April 8, 1946, Hukumchand, the father of plaintiffs 
Nos. 1 to 3, and husband of plaintiff No. 4, leased out agricultural lands situat- 
ed within the limits of the Chalisgaon Municipal Borough to the defendants 
for a period of five years at a rent of Rs. 1,271 per year. The period of the 
lease was to expire in 8. Y. 1872 and the arrangement embodied in the lease- 
deed. was that the defendants were to hand over possession of the lands where- 
in dry crops were grown at the end of Pawsh of that year while they were 
to deliver possession of the lands wherein bagayat crops were raised on the 
16th of Falgun of that year. On April 11, 1946, the Bombay Tenancy 

* Decided November 24, 1972. Letters Patent Division at Chalisgaon, in Regular Civil Suit 
Appeal No. 1 of 1970, against the decision of No. 172 of 1965. 

Bal. J., in Second Appeal No. 180 of 1961, 1 [1960] ALR. S. C. 941. 

confirming the decree passed by S. L. Bapat, 2 fisen A.LR. S. C. 280. 
Extra-Assistant Judge at Jalgaon, in Civil 8 (1970) 78 Bom. L.R. 492, S.C., s.c. [1970] 
Appeal No. 120 of 1959, confirming the decree 2 S.C.J. 685. 

passed by S., M. Patne, Civil Judge, Junior 4 [1954] ALR. S. C. 340, 
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Act of 1939 was made applicable to all agricultural lands in the State and 
under that Act the defendants came to be recognised as the protected tenants 
of the leased lands. The Bombay Tenancy and Agricultural Lands Act, 1948, 
which repealed and replaced the Tenancy Act of 1939, came into force on De- 
cember 28, 1948 and the defendants continued to be the protected tenants un- 
der that Act. The Tenancy Act of 1948 was amended by Bombay Act 
No. XXXIII of 1952, which came into force on January 12, 1953. As a result 
of the amendment the protection given to tenants of agricultural lands within 
the limits of Municipal Boroughs by the Tenancy Act of 1948 was taken away. 
On March 23, 1954 the plaintiffs gave notice to the defendants calling upon 
them to deliver possession of the leased jirayat lands at the end of Paush of 
that year and of the bagayat lands on the 15th of Falgun on the same year, 
according to the terms of the lease-deed. Possession was, however, not deliver- 
ed by the defendants and on July 5, 1955 plaintiffs filed the suit leading to 
the present appeal. 


In the notice the amount of rent which would fall due at the date of ter- 
mination of the tenancy was demanded but no claim for the same was included 
in the suit and the relief sought in the suit was only of possession with future 
mesne profits and costs. 


The defendants resisted the suit. Their main contentions were that they 
were protected under the Tenancy Act of 1948 and their protection was not 
taken away as alleged by the plaintiffs by the amending Act of 1952, that the 
Civil Court had therefore no jurisdiction to entertain and try the suit and 
that the notice given by the plaintiffs was not valid as it had been given on 
behalf of the plaintiffs Nos. 1 to 3 alone. They also contended that the plain- 
tiffs had waived their notice by accepting rent from them on August 24, 1955 
and were therefore estopped from claiming possession. 


While the suit was pending Bombay Act XIII of 1956, which amended the 
Tenancy Act of 1948 extensively, came into force on August 1, 1956 and im- 
mediately the next day i.e. on August 2, 1956 the defendants put in an appli- 
cation that their written statement be amended by adding an additional para. 
7-A to the effect that if it was found that their protection under the Act of 
1948 had been taken away by the amending Act of 1952 it had been restored 
by Bombay Act XIII of 1956 and on that ground also the Civil Court had no 
jurisdiction to entertain and try the suit. 


The trial Court then framed all the issues arising out of the pleadings of 
the parties but heard the following three as preliminary issues and recorded 
findings on them: 

“1-A. Whether the provisions of the Bombay Tenancy Act, 1948 applied to all or 
any of the suit lands? if yes— 

1-B. Whether the Civil Court has jurisdiction to award possession in view of the 
provisions of the said Act? 

1-C. Whether the provisions of the New Bombay Tenancy Act XIII of 1956, ap- 
plied to suit lands and whether the defendants can take the advantage of the same in 
this suit and if so, what is its effect?” 


The learned trial Judge held that the provisions of the Bombay Tenancy Act, 
1948, were applicable to the suit lands. The provisions of Bombay Act XIII of 
1956 were also applicable to the suit lands and the defendants were entitled 
to the benefit of those provisions in the suit and the Court had therefore no 
jurisdiction to award possession in view of those provisions. The trial Judge 
dismissed the suit with costs. 

The plaintiffs appealed to the District Court of East Khandesh against 
the dismissal of their suit, but ‘before the appeal (being Civil Appeal No. 429 
of 1956) came up for hearing, a Division Bench of the High Court held in 

B L.R.—83. 
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Bhikanrao Fakirrao Deshmukh v. Supadu Sonu Choudhari,! that in respect of 
lands within the limits of Municipal Boroughs the protection given to tenants 
by the Tenancy Act of 1948 was taken away by the amendments made in that 
Act by the amending Act of 1952 and the Amending Act of 1955 (i.e. Bom. 
Act XIII of 1956) had not the effect of restoring that protection. The Civil 
Court was, therefore, competent to decide the question whether the plaintiffs 
were entitled to possession, damages and arrears of rent claimed in the suit 
out of which that application arose. On account of this view of the Division 
Bench the advocates for the parties put in a joint purshts on August 22, 1958 
stating that as the findings of the trial Court were contrary to the decision 
of the High Court in Bhikanrao v. Supadu Sonu the appeal may be allowed, 
the decree of the trial Court may be set aside and the suit may be remanded 
for hearing on the remaining issues. 


Pursuant to the joint purshis the appellate Court remanded the suit to the 
trial Court for a fresh hearing and disposal according to law without giving 
any findings on the question of jurisdiction. 

On July 15, 1958 a Full Bench of this High Court in Maganbhai Jethabhai 
Patel v. Somabha® disapproved the decision of the Division Bench in Bhikan- 
rao Fakirrao Deshmukh v. upadu Sonu Choudhari and held that the rights 
of tenants of lands within the limits of the Municipal Boroughs had been res- 
tored by the proviso to s. 43-C introduced in the Tenancy Act of 1948 by Bom- 
bay Act XIII of 1956 with retrospective effect from December 28, 1948 and the 
provisions of the Tenancy Act as thus amended were applicable even to proceed- 
ings pending at any stage. Having come to know of this, the defendants on 
September 8, 1958 produced a certified copy of the judgment of the Full Bench 
and applied for framing an issue as to whether the Court had jurisdiction to 
entertain and try the suit contending that the decision on the basis of which 
the suit was remanded having been reversed their rights under the Tenancy 
Act remained intact. The application was opposed by the plaintiffs and was 
rejected by the trial Court on October 23, 1958. The suit was then heard on 
merits and dismissed on the ground that it was not maintainable as the notice 
of termination of tenancy given by the plaintiffs was bad in law and the suit 
was barred by estoppel on account of acceptance of rent by the plaintiffs on 
August 24, 1955. The contention of the defendants that a fresh contractual 
tenancy was created after the expiry of the period of léase-deed was, how- 
ever, rejected. 


The plaintiffs again appealed to the District Court at Jalgaon. The learn- 
ed Extra Assistant Judge, who heard the appeal, disagreed with the trial 
Court on the question of validity of the notice and held that the notice was 
legal and valid but on the sole ground that the acceptance of rent by the 
plaintiffs after notice amounted to waiver and hence the plaintiffs were not 
entitled to possession of the suit lands. The learned Judge dismissed the 
appeal with costs. The plaintiffs appealed to the High Court. 


The appeal was heard by Bal J., who, in his judgment delivered on July 
26, 1969, observed as follows: 


Bat J. Turning to the second contention of Mr. Divekar what he says is 
that the decision in Civil Revision Application No. 120 of 1957 on the basis 
of which the joint purshis in Civil Appeal No. 429 of 1956 was given, being 
disapproved by the Full Bench in Maganbhai Jethabhai Patel v. Somabhat 
and it being held that by proviso to s. 43-C introduced in the Tenaney Act 
of 1948 by Bombay Act XIII of 1956 the rights of tenants whose lands were 
within the limits of Municipal Boroughs were restored with retrospective effect 


1 (1937) Civil Revision Application No. JJ., on December 20, 1957 (Unrep.). 
120 of 1057, decided by Chainani and Patel 2 (1958) 60 Bom. L.R. 1888, F.B. 
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from February 28, 1948 and tenants whose proceedings had not finally ter- 
minated prior to August 1, 1956 were entitled to claim that protection, the 
Civil Court had no jurisdiction to entertain and try the suit and the same 
should have been dismissed on that ground. 


It cannot be disputed (and is not disputed before me by Mr. Abhyankar) 
that according to the decision of the Full Bench in Maganbhai Jethabhai’s 
case the defendants would be entitled to the protection of the Tenancy Act 
of 1948 and the Civil Court will have no jurisdiction to entertain and try 
the suit. What Mr. Abhyankar however says is that the question is concluded 
by the remand order in the former appeal which was made on the basis that 
the Civil Court had jurisdiction to entertain and try the suit and the de- 
fendants had no protection under the Tenancy Act. He contends that by vir- 
tue of the provision of s. 105(2) of the Code of Civil Procedure the defendants 
are now precluded from disputing the correctness of the remand order. They 
are also precluded from disputing the implied findings of the appellate Court 
in support of that order. For this latter proposition he relies on the decision 
in Bat Bat Gyanoba v. Mahadu3 Now s. 105 of the Code of Civil Procedure 
reads as follows: 

“105. (1) Save as otherwise expressly provided, no appeal shall lie from any order 
made by a Court in the exercise of its original or appellate jurisdiction; but, where a 
decree is appealed from, any error, defect or irregularity in any order, affecting the 
decision of the case, may be set forth as a ground of objection in the memorandum of 
«appeal. 

(2) Notwithstanding anything contained in sub-section (1), where any party 
aggrieved by an order of remand made after the commencement of this Code from 
which an appeal lies does not appeal therefrom, he shall thereafter be precluded from 
disputing its correctness.” 


The section thus distinguishes interlocutory orders which are orders of re- 
mand and which are appealable from other interlocutory orders. Sub-sec- 
tion (2) provides that if a party is aggrieved by an order of remand and does 
not appeal from that order, though an appeal lies from it, he shall be pre- 
cluded from disputing its correctness at any subsequent stage of the proceed- 
ings. If this sub-s. (2) applies to the present case then the defendants must 
fail in spite of the fact that the remand order was passed on an erroneous 
view of law. 


A plain reading of s. 105(2), however, shows that there are two essential 
requirements which must be satisfied in order that its provisions may come 
into operation: (1) the party seeking to dispute the correctness of the order 
must be ‘aggrieved’ by it; and (2) the order must be one from which an 
appeal lies. Now can it be said that the defendants in the present case were 
‘aggrieved’ by the order of remand to which they gave their consent? I think 
the answer must be in the negative. The question whether a party is aggriev- 
ed by a particular order of the Court, must be determined with reference to 
the time when it was made. Because a larger bench of the High Court sub- 
sequently took a different view of the law, it cannot be said that the party was 
aggrieved by the order which was consistent with the view of the High Court 
as then prevailing. It may be that the defendants were unhappy about the 
view taken by the High Court but they realised that they were bound by it 
and had to accept it; that is why they gave their consent to the suit being 
remanded. That is not the same thing as saying that they were aggriev- 
ed by the order of remand. I am not suggesting that a party can never be 
precluded from disputing the correctness of an order passed with his consent. 
In most cases he will be debarred or estopped from doing so; that will not 


3 (1959) 62 Bom. L.R. 841. 
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however be by virtue of the provisions of s. 105(2) of the Code of Civil Pro- 
cedure but because he cannot be allowed to approbate and reprobate in res- 
pect of the same matter. The reasons for giving the consent and the circum- 
stances in which it was given will also have to be considered while deciding 
whether the party is bound by the order passed with his consent. I will re- 
vert to this aspect of the matter a little later. Suffice it to say at this stage 
that the first condition mentioned in s. 105(2) is not satisfied in the present 
case. 


It must next be seen whether the order of remand was appealed from. There 
can be no dispute that the order in question was one made under O. XLI, 
r. 28 of the Code of Civil Procedure and as such: would ordinarily be appeal- 
able by virtue of cl. (u) of r. 1 of O. XLIH of that Code. The question 
which, however, arises is whether the fact that it was passed by consent makes 
any difference. Provisions relating to appeals are contained in Part VII of 
the Code of Civil Procedure which consists of ss. 96 to 112. Section 96 deals 
with appeals from original decrees and sub-s. (3) of it provides that no appeal 
shall lie from a decree passed by the Court with the consent of parties. Sec- 
tion 108 provides that the provisions of Part VII relating to appeals from 
original decrees shall, so far as may be, apply to appeals from appellate de- 
crees and from orders made under that Code or under any special or local 
law in which a different procedure is not provided. The joint effect of these 
two provisions is that there can be no appeal from an order passed with the 
consent of parties. The second condition for the application of s. 105(2) is 
thus also not satisfied in the present case and that section has therefore no 
application.... 


I have already held that s. 105(2) is not applicable to the present case. Let 
us now see whether the defendants are debarred from challenging the order 
on the ground that it has been passed with their consent. On this aspect of 
the matter it is important to consider the reasons for giving the consent and 
the circumstances in which it was given. When Civil Appeal No. 429 of 1956 
came up for hearing before the Appellate Court, a Division Bench of this High 
Court had already held that Bombay Act 18 of 1956 did not restore to tenants 
of lands within the limits of Municipal Boroughs the rights which had been 
taken away from them by the Amending Act of 1952. That decision was 
known to the defendants’ advocate and it was therefore no use to argue the 
appeal. The decision of the High Court was specifically referred to in the 
purshis, a copy of which is at exh. 58, and it was stated that in view of the 
decision of the High Court the findings of the trial Court were wrong and 
hence the suit may be remanded for hearing on the remaining issues. There 
was therefore no question of any approbation and reprobation or the defen- 
dants exercising their volition. Their advocate, finding himself in a helpless 
position, made a concession which was a concession of law according to the 
view then held by the High Court. I do not see how in these circumstances 
defendants can be said to be estopped from urging that the concession made 
by their advocate on a question of law was wrong, when they- discovered it 
to be so. 


Assuming that s. 105(2) or any other principle precludes the defendants 
from challenging the remand order or the basis on which it was passed, does 
it also preclude a higher Court (in this case the High Court) from ignoring 
the erroneous view and giving effect to the correct ‘view of the law as pro- 
pounded by the Full Bench. I should think not. The provisions of the Code 
of Civil Procedure are meant for doing justice between litigants and s. 151 
of it saves the inherent powers of the High Court to prevent miscarriage of 
justice by taking such steps as may be necessary in the circumstances of a 
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given case. As observed by the Supreme Court in Manohar Lal v. Seth Hira- 
lalt (p. 582): 

“Itis well settled that the provisions of the Code are not exhaustive, for the 
simple reason that the Legislature is incapable of contemplating all the possible cir- 
cumstances which may arise in a few litigations and consequently for providing the pro- 
cedure for them.” 


No provision in the Code of Civil Procedure has been shown to me which 
provides for a contingency like the one which has arisen in this case and the 
case therefore calls for exercise of the inherent powers under s. 151 of the 
Code of Civil Procedure in order to prevent injustice which would otherwise 
result. 


I may quote here the observations of Ashworth, J. in Kalika Prasad v. 
Ajudhia Prasad’ of which the facts were very much similar to the present 
case (p. 428): 

“It is true that the District Judge’s remand order held it (section 10 of the Bundel- 
khand Alienation of Land Act, 1903) to apply. ‘That order was not appealed from and 
under s, 105(2) the appellant cannot now question its correctness. But I hold that this 
Court can under its inherent powers, to prevent an obvious injustice, refuse to be 
bound by a finding in a remand order of a subordinate Court, even though neither 
party can question it. It would lead to an impossible situation if by s. 105(2), Civil 
P.C., a High Court were in an appeal from a decree to be debarred from taking on a 
law point a different view from that taken by the District Judge in an interlocutory 
order. Section 151 is wide enough to prevent such an impasse.” 


I may also quote the observations of a Division Bench of this High Court in 
Balwant R. Natu v. Secretary of State. In that case a Division Bench of 
this High Court after dealing with various points involved in the case, sent 
down one issue for trial. After the District Court returned its judgment 
on that issue, the case came up for final disposal before another Bench which 
was of the opinion that, that part of the former judgment which led to the 
issue which was sent down for trial, was grounded upon a mistaken hypothesis 
which should be discarded. The Division Bench held that it was open to it 
to go behind the former judgment to correct the error and in that connec- 
tion observed (p. 532): 

“In our opinion the question lying at the threshold of our inquiry turns upon the 
effect to be given to the remanding judgment of the Bench in Balvant v. Secretary of 
State. That judgment is, no doubt, binding upon us quoad all points which are therein 
specifically! decided beyond possibility of revision. But it would, we think, be other- 
wise in regard to any part of the judgment which can be shown to be grounded on 
such mistake or error as it would have been the duty of that bench to correct if 
it had been brought to notice when the judgment was delivered. In so far as any part 
of the judgment is based upon an assumption or hypothesis which is now ascertained 
to be erroneous, it is, we think, competent to us—or rather, it is incumbent on us—to 
disregard it, and to reopen that portion of the case affected by the error.” 


The view taken by the Full Bench of this High Court in Maganbhai Jetha- 
bhai’s case has been approved by the Supreme Court in Ishverlal Thakorelal 
v. Motibhas’ and s. 105(2) of the Code of Civil Procedure has no application 
to appeals to the Supreme Court. If, therefore, the High Court cannot exer- 
cise its inherent jurisdiction to correct the obvious error in the present case, 
the only result will be that the defendants will have to approach the Supreme 
Court for that purpose. As observed by the Privy Council in a somewhat 
similar context in Maharajah Moheshur Sing v. The Bengal Government,’ one 
“‘eannot conceive that anything would be more detrimental to the expeditious 
4 [1962] ALR. S. C. 527. % (1965) 68 Bom. L.R. 648, S. C. 


5 [1929] ALR. AU. 421. 8 (1889) 7 M. I. A. 283. 
6 (1908) 10 Bom. L.R. 681. 
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administration of justice than the establishment of a rule which would im- 
pose upon the suitor the necessity of so appealing.’’ 

In view of the above discussion, the appeal must fail. The decree of the 
trial Court confirmed in appeal by the lower appellate Court is accordingly 
confirmed though for different reasons and the appeal is dismissed with costs. 


The plaintiffs appealed under the Letters Patent. 


K. J. Abhyankar, for the appellants. 
Dr. B. R. Naik, for respondent No. 1 (a, b, c and f). 


Kanrawana ©. J. This is an appeal filed by the plaintiffs against the decree 
and judgment passed by all the Courts dismissing their suit for possession 
of agricultural lands and for future mesne profits. By a lease-deed dated 
April 8, 1946, Hukumchand, father of plaintiffs Nos. 1 to 3 and husband of 
plaintiff No. 4, leased out the suit lands to the defendants for a period of five 
years at an annual rent of Rs.1,271. The period of the lease was to expire 
in Shake year 1872. Under this lease-deed the defendants were to hand over 
possession of the lands wherein dry crops were grown at the end of Paush 
of that year while they were to deliver possession of the lands wherein Baga- 
yat crops were raised on the 15th of Falgun of that year. It is the case 
of the plaintiffs that as the period for which the lease was granted had expired 
it was not necessary for them to give a notice to the defendants terminating 
the tenancy. However, by way of abundant caution on March 23, 1954 plain- 
tiff No. 4 as the guardian appointed by the Court of the minor plaintiffs Nos. 
1 to 3 gave a notice to the defendants terminating their tenancy. By this 
notice the defendants were called upon to hand over possession of Jirayat 
lands at the end of Paush of that year and of the Bagayat lands on the 15th 
of Falgun of the same year in accordance with the terms of the lease-deed. 
The defendants, however, failed to deliver possession thereof. The plaintiffs 
under the circumstances filed a suit on July 5, 1955 for possession of the suit 
lands and for future mesne profits. No claim in this suit was made in respect 
of arrears of rent or mesne profits. 

The defendants in their written statement inter alta contended that the 
civil Court had no jurisdiction to entertain this suit in view of the provisions 
of the Bombay Tenancy and Agricultural Lands Act, 1948 (Bombay Act No. 
67 of 1948) (hereinafter referred to as the Tenancy Act of 1948) as amended 
by the Bombay Act No. 33 of 1952 and the Bombay Act No. 13 of 1956. They 
also contended that the notice terminating the tenancy was invalid. Their 
further contention was that even after giving the notice the plaintiffs have 
accepted rent in respect of the suit lands from the defendants and thereby 
the notice terminating the tenancy was waived. 

It is unnecessary for the purpose of the present appeal to deal with their 
other contentions in the written statement. The issue as regards the jurisdic- 
tion of the’ civil Court to entertain the suit was tried as a preliminary issue 
by the learned trial Judge. He took the view that the Tenancy Act of 1948 as 
amended by the Bombay Act 13 of 1956 was applicable to the suit lands and 
the civil Court had no jurisdiction to award possession to the plaintiffs in 
view of the provisions thereof. 

Against this decision on the preliminary issue the plaintiffs went in appeal 
before the District Court of East Khandesh. That appeal was appeal No. 429 
of 1956. Before this appeal was decided on December 20, 1957, in Bhtkanrao 
Fakirrao Deshmukh v. Supadu Sonu Choudhari! a Division Bench of the High 
Court took the view that in respect of lands within the limits of Municipal 
Boroughs the protection given to the tenants by the Tenancy Act of 1948 was 


1 (1957) Civil Revision Application No. JJ., on December 20, 1957 (Unrep.). 
120 of 1957, decided by Chainani and Patel , 


1972.] UTTAMCHAND V. BINDRAWAN (4.¢.J.)—Kantawala C.J. 519 


taken away by the amendments made in that Act by the Amending Act of 1952 
and the Amending Act of 1955 (i.e. the Bombay Act 13 of 1956) had not the 
effect of restoring that protection. In view of the said decision it was held 
that the civil Court was competent to decide the question whether the plain- 
tiffs who were the landlords were entitled to possession, damages and arrears 
of rent. As the decision of the Division Bench of the High Court was binding 
on the District Court on March 26, 1958 a joint Purshis was filed by the advo- 
cates of the parties referring to the said decision of the High Court and stating 
that in view of the said decision the civil Court will have jurisdiction to enter- 
tain the suit. As the position in law as concluded by the decision of the 
Division Bench of High Court was binding on the District Court, on March 28, 
1958 the District Court allowed the appeal and set aside the order of dismissal 
of the suit on preliminary grounds. The suit was remanded back to the trial 
Court for disposal of the other issues raised therein. 

Even after the order of remand the suit was dismissed by the trial Court. 
It took the view that a notice terminating the tenancy of the defendants was 
necessary and that the notice of termination given on behalf of plaintiffs Nos. 
1 to 3 by their guardian, plaintiff No. 4, was invalid. As the notice termi- 
nating the tenancy was inter alia held to be invalid, the trial Court dismissed 
the plaintiffs’ suit. 

Against the said decision of the trial Court an appeal was preferred by the 
plaintiffs which was heard by the learned Extra-Agsistant Judge at Jalgaon. 
The learned Judge, however, took the view that the notice terminating the 
tenancy was valid but it was waived by the plaintiffs by reason of acceptance 
of rent after giving such notice. In view inter alia of the said finding the 
appeal of the plaintiffs was dismissed. 

The plaintiffs came in second appeal to the High Court. That appeal was 
heard by Bal J. In the second appeal the High Court took the view that 
the plaintiffs never accepted rent from the defendants after the coming into 
force of the Amending Act of 1952 and there was no question of the contractual 
tenancy being renewed by such acceptance. It also took the view that the 
notice in the present case was given not only with the consent and concurrence 
of plaintiff No. 4 but it was given with the consent and concurrence of plain- 
tiff No. 4 on behalf of the minor plaintiffs Nos. 1 to 3. It accordingly took the 
view that the notice terminating the tenancy was valid and the tenancy of the 
defendants was duly terminated. On the question of jurisdiction the High 
Court took the view that the matter was concluded and that in view of the 
decision of the Full Bench of this Court in Manganbhai Jethabhai Patel v. 
Somabhai? the rights of tenants of lands within the limits of Municipal 
Boroughs had been restored by the proviso to s. 430 introduced in the 
Tenancy Act of 1948 by the Bombay Act 18 of 1956 with retrospective 
effect from December 28, 1948 and the provisions of the Tenancy Act so 
amended were applicable even to proceedings pending at an earlier stage. 
The view taken by the Full Bench in the above case was also approved by 
their Lordships of the Supreme Court in Ishverlal Thakorelal v. Motibhai3 
In view of the said decisions the learned Judge regarded that the position in 
law was well settled so far as the jurisdiction of the civil Court was concerned. 
The settled position in law in view of the decision was that the civil Court will 
have no jurisdiction to entertain the suit which was instituted by the plaintiffs 
against the defendants in the civil Court. 

It was urged, however, before Bal J. that having regard to the provisions 
of s. 105(2) of the Code of Civil Procedure as the defendants had not preferred 
any appeal against the order of remand made by the learned District Court 
they were precluded from contending that the civil Court will have no juris- 


2 (1988) 60 Bom. L.R. 1888, F.B. 8 (1965) 68 Bom. L'R. 645, S.C. 
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diction to entertain the suit. The learned Judge. took the view that before 
the provisions of s. 105(2) of the Code can be attracted two conditions are 
required to be fulfilled: (1) the party seeking to dispute the correctness of 
the order must be aggrieved by it and-(2) the order must be one from which 
an appeal lies. On each of these requirements he held in favour of the de- 
fendants and took the view that the provisions of s. 105(2) of the Code never 
operated as a bar against the defendants in raising the contentions of want of 
jurisdiction in a civil Court. He further took the view that in view of the 
inherent jurisdiction of this Court under s. 151 of the Code it was open to the 
High Court to exercise jurisdiction and hold that the civil Court had no juris- 
anion to entertain the suit so as to prevent injustice otherwise resulting in 
e matter. 


Against this decision of Bal J. the plaintiffs have preferred the present 
Letters Patent Appeal. 


Mr. Abhyankar on behalf of the plaintiffs strenuously urged before us that as 
by the order of remand by the District Court it was held by the Court that the 
civil Court had jurisdiction and that as against that order no appeal was 
preferred by the defendants, it was not open to the defendants to raise such a 
contention in the High Court at the stage of second appeal. His submission 
was that as upon a joint Purshis by the advocates of the parties the District 
Court was persuaded to take the view that the provisions‘of the Tenancy Act 
of 1948 as amended by the Bombay Act 33 of 1952 and Bombay Act 13 of 1956 
were applicable and the civil Court has jurisdiction to try the suit, it was not 
open to the defendants to urge before the High Court in the second appeal 
that the civil Court had no jurisdiction to entertain the suit. His further 
submission was that the provisions of s. 105(2) of the Code precluded the de- 
fendants from urging such a contention in the High Court in the second ap- 
peal. He also submitted that having regard to the facts of the case the pro- 
visions of s. 151 of the.Code were not attracted. As we were not impressed by 
the arguments advanced on behalf of the plaintiffs we did not call upon the 
counsel for the respondents. Dr. Naik, however, brought to our notice that it 
was his preliminary contention that this was a matter wherein a certificate 
under cl. 15 of the Letters Patent ought not to have been granted. He further 
submitted that the defendants are not only supporting the judgment upon the 
points decided by the High Court in their favour but also want to challenge 
the correctness of the findings which are made against the defendants. 


It is unnecessary in the view that we are persuaded to take to consider all 
the contentions urged by Mr. Abhyankar. The first and the foremost question 
that arises for consideration is, has the civil Court jurisdiction to entertain 
the suit? That question is, in our opinion, concluded by the decision of the 
Full Bench of this High Court in Maganbhai Jethabhai Patel v. Somabhai. In 
this case the provisions of the Tenancy Act of 1948 as amended by the Bom- 
bay Act 18 of 1956 were construed by a Full Bench of this Court and the 
view taken by the Division Bench in Bhikanrao Fakirrao Deshmukh v. Supadu 
Sonu Choudhari has been reversed. The Full Bench has taken the view that 
the proviso to s. 43C of the Bombay Tenancy and Agricultural Lands Act, 
1948 affords protection to the tenant if the tenant had the protection under 
the Act, notwithstanding the fact that that protection was taken away by the 
Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952. That pro- 
tection must be given to the tenant even though the protection is claimed after 
a suit for ejectment was filed against him and the protection is afforded by the 
proviso which was enacted after the suit was instituted. The Full Bench 
further held that the proviso to s. 43C was applicable to the case, as there was 
no final judgment against the opponent in the sense that the judgment given 
by the Mamlatdar was subject to revision, and the revisional Court was bound 
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to take notice of the change in law effected by the proviso. Upon construction 
of the provisions of these statutes the view taken was that the right of the 
opponent as a tenant under the Tenancy Act of 1948 was by a legal fiction in- 
troduced by the proviso to s. 43C, continued and was not affected by the 
Amending Act of 1952. This decision of the Full Bench of the High Court 
has been approved by the Supreme Court in Ishverlal Thakorelal v. Motibhai. 


In view of the above decision of the Supreme Court, as well as the Full 
Bench of this Court, Mr. Abhyankar was unable to resist the position that the 
civil Court will have no jurisdiction to entertain the suit instituted by the 
plaintiffs against the defendants for possession, future mesne profits and dam- 
ages. He, however, contended that whether the provisions of the Tenancy Act 
of 1948 as amended from time to time applied to the present case, was con- 
eluded by the order of remand that was passed by the District Court on March 
28, 1958; that as that decision was not appealed from it became final and at a 
subsequent stage of the same proceedings or in the suit the parties are pre- 
cluded from re-agitating the correctness of the said decision. Reliance was 
placed by Mr. Abhyankar upon a decision of the Supreme Court in Satyadhyan 
v. Smt. Deorajin Debit. In this decision the Supreme Court has considered 
the effect of res judicata on the question of finality of an issue arising before 
the Court. The principle of res judicata is based on the need of giving a fina- 
lity to judicial decisions. "What it says is that once a res is judicata, it shall 
not be adjudged again. Primarily it applies as between past litigation and 
future litigation. When a matter—whether on a question of fact or a ques- 
tion of law—has been decided between two parties in one suit or proceeding 
and the decision is final, either because no appeal was taken to a higher Court 
or because the appeal was dismissed, or no appeal lies, neither party will be 
allowed in a future suit or proceeding between the same parties to canvass the 
matter again. This principle of res judicata is embodied in relation to suits 
in s. 11 of the Code of Civil Procedure; but even where s. 11 does not apply, 
the principle of res judicata has been applied by Courts for the purpose of 
achieving finality in litigation. The result of this is that the original Court 
as well as any higher Court must in any future litigation proceed on the basis 
that the previous decision was correct. It is further held that the principle 
of res judicata applies also as between two stages in the same litigation to 
this extent that a Court, whether the trial Court or a higher Court having at 
an earlier stage decided a matter in one way will not allow the parties to re- 
agitate the matter again at a subsequent stage of the same proceedings. 
Ordinarily this principle so far as it goes cannot be controverted but the ques- 
tion involved in this appeal did not relate to the jurisdiction of a Court to 
entertain and try the suit. If regard be had to the decision of the Full Bench 
in Maganbhai Jethabhai’s case and the decision of the Supreme Court in Ishver- 
lal Thakorelal’s case it is settled position in law that the present suit instituted 
by the plaintiffs cannot be entertained by the civil Court having regard 
to the provisions of the Tenancy Act of 1948 as amended from time to time 
and especially s. 85 thereof. 

The question to be considered is, what is the effect of the parties filing a joint 
Purshis before the District Court in appeal No. 429 of 1956 on March 26, 1958. 
In that Purshis a clear reference was made to the decision of the Division 
Bench of the High Court in Bhikanrao Fakirrac Deshmukh v. Supadu Sonu 
Choudhari. As that decision was binding upon the District Court the parties 
at that stage of the proceeding treated it as settled law. Accordingly the joint 
Purshts was filed after referring to this judgment expressly and it was con- 
ceded that the civil Court will have jurisdiction to entertain and try the suit. 
This decision of the Division Bench has been reversed by the decision of the 
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Full Bench in Maganbhai Jethabhat’s case Ri is also approved by the 
Supreme Court in Ishverlal Thakorelal’s 

It is a furidamental rule that a alebat di a Court without jurisdiction 
is a nullity. Where, by reason of any limitation imposed by statute, charter 
or commission, a Court is without jurisdiction to entertain any particular action 
or matter, neither the acquiescence nor the express consent of the parties can 
confer jurisdiction upon the Court, nor can consent give a Court jurisdiction 
if a condition which goes to the jurisdiction has not been performed or ful- 
filled. (See Halsbury’s Laws of England, 3rd edn., Vol. 9, para. 824 at p. 352). 
To the same effect is the view taken by the Supreme Court in U. C. Bank v. 
Their WorkmenS Kania C.J. in the said decision has pointed out that con- 
sent cannot give a Court jurisdiction if a condition which goes to the root 
of the jurisdiction has not been performed or fulfilled. No acquiescence or 
consent can give a jurisdiction to a Court of limited jurisdiction which it does 
not possess. In the same decision Fazl Ali J. also took a similar view and 
has observed ‘‘Consent cannot give jurisdiction in respect of a subject-matter 
though it might cure a mere irregularity’’. The order of the District Court 
in Appeal No. 429 of 1956 is based upon a joint Purshis by the advocates 
of the parties saying that the civil Court will have jurisdiction to entertain 
the suit. It is insufficient to confer jurisdiction when having regard to the 
settled position in law as found by the Full Bench in Maganbhai Jethabhat’s 
case and by the Supreme Court in Ishverlal Thaokorelal’s case the civil Court 
will have no jurisdiction. 

The finding on an issue relating to jurisdiction to what extent operates as 
res judicata is also considered by the Supreme Court in Mathura Prasad. v. 
Dossibai.S The view taken by the Supreme Court is that a decision’on an issue 
of law will operate as res judicata in a subsequent proceeding between the same 
parties. If the cause of action of the subsequent proceeding be the same as 
in the previous proceeding, but not when the cause of action is different, nor 
when the law has since the earlier decision been altered by a competent autho- 
rity, nor when the decision relates to the jurisdiction of the Court to try the 
earlier proceeding, nor when the earlier decision declared valid a transaction 
which is prohibited by law. It is further held that a question relating to the 
jurisdiction of a Court cannot be deemed to have been finally determined by an 
erroneous decision of the Court. If by an erroneous interpretation of the 
statute the Court holds that it has no jurisdiction, the question would not 
operate as res judicata. Similarly by an erroneous decision if the Court as- 
sumes jurisdiction which it does not possess under the statute, the question 
cannot operate as res judicata between the same parties, whether the cause of 
action in the subsequent litigation is the same or otherwise. 

If an erroneous decision on a question of jurisdiction in an earlier proceed- 
ing or litigation does not operate as res judicata in a subsequent proceeding 
between the same parties, œ fortiori it follows that in the same proceedings 
when the matter has never been considered at the stage of the High Court then 
any decision of the District Court will never operate as res judicata if having 
regard to the settled position in law it is quite clear that the civil Court will 
have no jurisdiction to entertain the suit or the proceeding. 

The matter, however, does not rest there. If a decree of a Court is without 
jurisdiction then even at the stage of execution proceedings it can be challen- 
ged on the ground of nullity. In Kiran Singh v. Chaman Paswan,’ it is held 
that it is a fundamental principle that a decree passed by a Court without 
jurisdiction is a nullity, and that its invalidity could be set up whenever and 
wherever it is es to be enforced or relied upon, even at the stage of exe- 


5 Haii ALR. S. 2 S.C.J. 685. 
6 (1970) 78 Bom. LR 408, S.C., 8.c. [1970] 7 [1954]A.LR. S. C. 840. 
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cution and even in collateral proceedings. A defect of jurisdiction, whether 
it is pecuniary or territorial, or whether it is in respect of the subject-matter 
of the action, strikes at the very authority of the Court to pass any decree, 
and such a defect cannot be cured even by consent of parties. 

Section 85 of the Tenancy Act of 1948, inter alia provides that no civil 
Court shall have jurisdiction to settle, decide or deal with any question which 
is by or under this Act required to be settled, decided or dealt with by the 
Mamlatdar or Tribunal or the Maharashtra Revenue Tribunal in appeal or 
revision or the State Government in exercise of their powers of control. Sec- 
tion 29 of this Act prescribes the procedure to be followed by a landlord for 
taking possession of agricultural lands from a tenant. Thus, if the provisions 
of this Act are applicable it is incumbent upon a landlord to follow the pres- 
cribed procedure under the statute for recovery of possession. The jurisdic- 
tion of the civil Court to entertain a suit for such a relief is expressly barred 
under s. 85. That this is a settled position in law cannot be disputed in view 
of the earlier decision of the Supreme Court. In our opinion, consent of the 
defendant or even acquiescence on their part cannot confer jurisdiction upon 
a Court when by a statute a bar is imposed upon exercise of such jurisdiction 
by a civil Court. As the civil Court will have no jurisdiction to entertain 
the suit, the suit is liable to be dismissed on that ground alone. 

In the view that we have taken on the issue as to jurisdiction of a civil Court 
it is unnecessary to consider the preliminary contentions raised by Dr. Naik 
on vie of the defendants and the other points of controversy arising in this 
appeal. 

In the result, the Letters Patent Appeal is dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Deshmukh and Mr. Justice Joshi. 
KHIVARAJ CHHAGNIRAM ZAVER 


v. 
SHIVSHANKAR BASAPPA LINGASHETTY.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 72, 4, 70, 70A—Letters Patent. 
Cl. 15—Civtl Procedure Code (Act V of 1908), O. XLI, r. 1; Secs. 107, 96—Bombay 
Civil Courts Act (XIV of 1869), Secs. 7, 8—Whether exercise of jurisdiction under 
8 72, Bombay Public Trusts Act an exercise of appellate jurisdiction for purpose 
of cl. 15 of Letters Patent—Decision of single Judge of High Court against deci- 
sion of District Judge under s. 72—Whether Letters Patent appeal filed under cl. 15 
against decision of single Judge of High Court competent. 


The jurisdiction exercised by the District Court under s, 72 of the Bombay Public 
Trusts Act, 1950, is not an exercise of appellate jurisdiction for the purpose of 
cl, 15 of the Letters Patent. Therefore a Letters Patent appeal filed in the High 
Court against the decision of a single Judge of the High Court against the deci- 
sion of the District Judge under s. 72 of the Act without obtaining leave of the 
single Judge of the High Court is not incompetent. 

Pradhan v. Bombay State Federation Etc,1 explained. 


J. R. Lalit, with U. R. Lalit, for the appellants in both the matters. 
M. V. Paranjpe, with V. V. Divekar, for the respondents in both the matters. 


DESHMUKH J. These appeals arise out of the original proceedings before 
the Deputy Charity Commissioner holding enquiry under the Bombay Publie 


*Decided, January 25/29, 1973. Letters Assistant Judge at Sholapur, in Miscellaneous 
Patent Appeals Nos. 4 and 7 of 1970, against the Applications Nos. 76 & 77 of 1964. 
decision of Kautawala J., in First Appeal. No. 1 (1956) 58 Bom. L.R. 894, 
880 of 1905, from the decision of S. C. Bapat, 
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Trusts Act (hereinafter referred to as ‘the Act’) to determine whether therc 
was a public trust and whether certain properties were the properties of that 
trust. A preliminary point of law has been raised by Shri M. V. Paranjpe, learn- 
ed counsel for respondent No. 1, that these appeals under cl. 15 of the Letters 
Patent against the judgment of learned Single Judge of this Court are filed 
without the leave of that Judge. According to him, the proceedings before the 
District Court under s. 72 of the Act are proceedings in the nature of an appeal 
from the order and decision of the Charity Commissioner and as such the 
First Appeal heard by a learned Single Judge of this Court is a decision of 
this Court while exercising appellate jurisdiction over a decision of the Dis- 
trict Court given in the exercise of its appellate jurisdiction. This being so, 
the relevant provisions of the Letters Patent cl. 15 will be attracted and 
both the present appeals filed without the leave are incompetent. 

The facts out of which the two appeals arise may be noted very briefly. Res- 
pondent No. 2 Devidas Baliramdas Bairagi filed application No. 3477 of 1952 
under protest under s. 18 of the Act for a declaration that certain properties 
described in that application were his private properties and not public trust. A 
little later in the same year 1952 the present appellant filed application No. 3532 
of 1952 under s. 18 in respect of the same properties for a declaration that they 
constituted a public trust and the properties belong to that trust. Both these 
applications were heard by the Assistant Charity Commissioner and he arriv- 
ed at the finding under s. 20 of the Act that house No. 206 constituted a public 
trust property and directed it to be so registered under the provisions of s. 21 
of the Act. So far as house No. 13 was concerned his finding was that it was 
private property of respondent No. 2 who had transferred it to respondent 
No. 1 before the year 1952 in satisfaction of a decree obtained by respondent 
No. 1 against respondent No. 2. The appellant as well as respondent No. 2 
went in appeal to the Charity Commissioner under s. 70 of the Act. The Joint 
Charity Commissioner who heard both the appeals confirmed the findings and 
held that house No. 18 was the private property of respondent No. 2. He fur- 
ther held that house No. 206 was a public trust but the property was subject 
to a charge of Rs. 2,000 in favour of respondent No. 1 in relation of an earlier 
transaction. Both of them then filed applications under s. 72 in the District 
Court. Appellant’s application was No. 76 of 1964 in which he contended that 
the charge in favour of respondent No. 1 against house No. 206 was not bind- 
ing on the trust at all. He also filed another application No. 77 of 1964 that 
house No. 13 was a property of the public trust. The present respondent 
No. 2 filed Misc. Application No. 92 of 1964 in the District Court for a deci- 
sion that house No. 206 was his private property and not a public trust. All 
the three applications which were transferred to the learned Assistant Judge, 
Sholapur, were heard together by him. He rejected all the three applications 
maintaining the orders passed by the Charity Commissioner. Being aggrieved, 
the appellant filed First Appeal No. 830 of 1965 in the High Court regarding 
the charge on house No. 206. He also filed First Appeal No. 881 of 1965 re- 
garding the finding in respect of house No. 13. Both these appeals were heard 
together by Kantawala, J. (as he then was) and both came to be dismissed 
by a common judgment dated July 23, 1969. Against the dismissal of the two 
First Appeals, the present two Letters Patent Appeals have been filed without 
the leave of the learned Single Judge. 

According to Shri Paranjpe, these appeals without the leave under el. 15 
of the Letters Patent are incompetent and should be rejected. We have heard 
the learned counsel on both sides only on the preliminary point and would dis- 
pose of the preliminary objection in the first instance. 

There is no doubt that this matter has come to the Civil Court under s. 72 
of the Act after the Assistant Charity Commissioner completed the enquiry 
under ss. 19 and 20 of the Act and after the appeals filed to the Charity Com- 
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missioner under s. 70 of the Act came to be disposed of. So far as the plain 
language used in s. 72 of the Act is concerned, it only provides to a person 
agerieved a remedy by way of an application to the Court under the Act. The 
Court is defined under s. 4 of the Act to mean in the Greater Bombay, the 
City Civil Court and elsewhere, the District Court. Having approached the 
District Court under s. 72 of the Act and after its disposal as provided by 
sub-s. (2) of s. 72, the appeals came to be filed in this Court. As the judg- 
ment and order passed by the learned Single Judge in the two appeals has 
aggrieved the present appellant the present appeals without the leave of the 
learned Single Judge are filed. 

Mr. Paranjpe’s argument in a nutshell is that the jurisdiction exercised by 
the District Court under s. 72 of the Act is appellate in its character and that 
the jurisdiction of the District Court under s, 72 should be considered as an 
exercise of the appellate jurisdiction as contemplated by cl. 15 of the Letters 
Patent. In that view the two First Appeals heard by the learned Single 
Judge were decided in the Appellate Jurisdiction of the High Court over the 
decisions which were themselves in the exercise of the appellate jurisdiction. 
There is no doubt that so far as the provisions of cl. 15 of the Letters Patent 
are concerned, where the exercise of jurisdiction by a Single Judge of this 
Court is in the appellate jurisdiction of this Court in respect of a decree or 
order made by the lower Court in the exercise of its appellate jurisdiction 
leave of the learned Single Judge must be obtained without which no appeal 
can be filed. The only question that requires determination, therefore, is 
whether the jurisdiction exercised by the District Court under s. 72 of the 
Act should be considered as the exercise of the appellate jurisdiction for the 
purpose of cl. 15 of the Letters Patent. 

Mr. Paranjpe, counsel for the respondents, took us through the provisions 
of the Act as well as the Civil Procedure Code for the purpose of pointing 
out how the appellate jurisdiction is conferred upon the Court and what is 
the nature of that jurisdiction. An enquiry under the Act commences when 
an application comes to be made by a party under s. 18 or otherwise it is per- 
missible for the Deputy or Assistant Charity Commissioner to commence an 
enquiry suo motu. The provisions of sub-s. (5) of s. 18 deal with the contents 
of the application which a party is required to make. This enquiry whether 
at the instance of a party or suo motu, by the Deputy Charity Commissioner 
is intended under the Act for the purpose of registering publie trust. Sec- 
tion 19 deals with the enquiry that is to be made and more particularly for the 
determination of the statutory issues which are required to be raised under the 
Act. On each of these issues the Deputy or Assistant Charity Commissioner 
has to give findings in the manner prescribed. The Rules in that behalf, 
broadly speaking, provide for a public notice before an enquiry is held and is 
clearly an inquiry with the help of assessor. Once findings are given under 
s. 20, they become appealable under s. 70. Besides s. 20 which deals directly 
with remedy of an appeal to the Charity Commissioner, there is power in the 
Charity Commissioner for a suo motu revision or a revision on the applica- 
tion of a party of the findings given, as provided by s. 70-A. This revisional 
jurisdiction is to be exercised on the conditions stipulated by that section. 
In the matter of certain orders passed under sub-s. (2) of s. 51 by the Charity 
Commissioner an appeal has been provided to the Maharashtra Revenue Tri- 
bunal under s. 71 of the Act. Besides s. 70 and s. 70-A other orders can be 
passed by the Charity Commissioner under ss. 40, 41, 41-C and 48(2)(@) and 
(c) and s. 50-A of the Act. Against all these orders a general remedy has 
been provided by s. 72 of the Act by way of an application to the District 
Judge. 

Mr. Paranjpe broadly drew our attention to sub-s. (J-A) of s. 72 which says 
that no party to such application shall be entitled to produce additional evi- 
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dence whether oral or documentary, before the Court, unless the Deputy or 
the Assistant Charity Commissioner or the Charity Commissioner has refused to 
admit evidence which ought to have been admitted or the Court requires any 
document to be produced or any witness to be examined to enable it to pro- 
nounce judgment or for any other substantial cause the Court thinks it neces- 
sary to allow such additional evidence. -The proviso says that whenever addi- 
tional evidence is allowed to be produced by the Court, the Court shall record 
the reason for its admission. He also brought to our notice sub-s. (2) of s. 72 
which says that the Court after taking evidence, if any, may confirm, revoke 
or modify the decision or remit the amount of the surcharge and make such 
orders as to costs as it thinks proper in the circumstances. Referring to these 
two provisions of sub-ss. (/-A) and (2) of s. 72 of the Act, Shri Paranjpe 
argued that these provisions are almost identical with the provisions of O. XLI, 
y. 27 of the Code of Civil Procedure which deals with the produetion of addi- 
tional evidence in Appellate Court, under the Code. The opening clause of 
sub-r. (J) of r. 27 of O. XLI enacts same prohibition, viz. that the parties 
to an appeal shall not be entitled to produce additional evidence in the Appel- 
late Court. However, two sub-ss, (a) and (b) provide the circumstances un- 
der which additional evidence could be permitted to be produced by the 
Appellate Court and that additional evidence could be either oral or docu-. 
mentary. Clause (a) of that rule says that if the Court from whose decree 
the appeal is preferred has refused to admit evidence which ought to have 
been admitted, then it is possible for the party to persuade the Appellate 
Court and the Appellate Court will ordinarily allow such evidence to be led. 
Under cl. (b) if the Appellate Court requires any document to be produced 
or any witness to be examined to enable it to pronounce judgment, or for 
any other substantial cause, the Appellate Court may allow such evidence 
or document to be produced, or witness to be examined. Under sub-r. (2) of 
r. 27, the Appellate Court, when it decides to permit additional evidence to 
be produced, is obliged to record the reason for its admission. Reading these 
provisions of O. XLI, r. 27 along with the provisions of sub-s. (1-A) and (2) 
of s. 72 of the Act Mr. Paranjpe argued that the procedure which is laid 
down for hearing the appeals under the Civil Procedure Code with all its 
limitations and restrictions of leading evidence, is adopted in the remedy 
before the District Court under s. 72 of the Act. He made a broad statement 
that leading evidence is an absolute right of a party before a trial Court or be- 
fore any Tribunal which is holding inquiry for the first time. That function is 
performed in the civil Courts by those Courts which are exercising original 
jurisdiction. A party dissatisfied by the judgment, decree or order of the trial 
Court is awarded a further remedy by the Legislature by way of an appeal 
to a higher Court and ordinarily additional evidence is not permitted to be - 
led in the Appellate Court. On the evidence as led in the trial Court, the 
Appellate Court re-examines the record and either confirms, modifies or re- 
vokes the orders of the Courts below or otherwise passes order as provided 
by the relevant provisions dealing with the Appellate Tribunal. By way of 
analogy Mr. Paranjpe argued that the proceedings of enquiry before the De- 
puty or Assistant Charity Commissioner are primary proceedings and there 
parties are entitled to lead such evidence as they like. When the matter 
reaches the appellate stage before the Charity Commissioner, the Charity 
Commissioner merely hears the parties as provided by sub-s. (3) of s. 70 and 
for reasons to be recorded in writing, he is entitled to annul, reverse, modify 
or confirm the finding or the order appealed against or he may direct the 
Deputy or Assistant Charity Commissioner to make further inquiry or to 
take such additional evidence as he may think necessary or he may himself 
take such additional evidence. When the hearing before the Charity Com- 
missioner is over and an application comes to be made to the Court, the pro- 
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cedure provided for hearing of the application under s. 72 of the Act is simi- 
lar to the procedure provided for the hearing of the appeal under the Code 
of Civil Procedure. Though the expression used by the Legislature is ‘may.... 
apply’, the real nature of the remedy seems to be the exercise of appellate 
jurisdiction by the Court over the decision of the Charity Commissioner. He 
also referred us to the provisions of ss. 96 and 107 of the Code of Civil Pro- 
cedure only to draw a parallel between some of the provisions of s. 72 of the 
Act and s. 107 of the Code of Civil Procedure. 


It is true that s. 107 of the Civil Procedure Code is more detailed and con- 
tains some provisions which are not to be found in s. 72 of the Act. However, 
according to him, by and large the jurisdiction under s. 72 of the Act is very 
much similar to the jurisdiction provided by these substantive sections of the 
Civil Procedure Code. It is the nature of the jurisdiction that is being con- 
templated by cl. 15 of the Letters Patent. In terms of the language of cl. 15, 
if the judgment of the High Court is passed in exercise of the appellate 
jurisdiction in respect of a decree or order made in the exercise of appellate 
jurisdiction by a Court subject to the superintendence of the said High Court, 
the appeal contemplated under cl. 15 requires a prior permission of the learn- 
ed Single Judge who has disposed of that appeal. Shri Paranjpe said that 
there was no occasion so far as he knows to consider the provisions of s. 72 
of the Act in this light but there was one occasion when the provisions of s. 75 
of the Act were required to be interpreted along with the provisions of 
s. 29(2) of the Limitation Act of 1908. In Pradhan v. Bombay State Fede- 
ration Etc.’ the facts were that the application under s. 72 was filed beyond 
the period of 60 days contemplated by that section. Section 72 of the Act 
says that any person aggrieved by the decision of the Charity Commissioner 
may, within sixty days from the date of the decision, apply to the Court to 
set aside the said decision. The party aggrieved had spent some time in 
obtaining a copy of the order of the Charity Commissioner. If that time was 
calculated and was permitted to be excluded, the application filed under s. 72 
was within time. The objection relating to limitation raised before the Divi- 
sion Bench failed as the learned Judges observed that the application under 
s. 72 of the Act was in the nature of an appeal and it was possible to exclude 
the time spent in obtaining the copy under the provisions of s. 12(2) of the 
Limitation Act, 1908. In view of the fact that s. 75 of the Act lays down that 
in computing the period of appeal under this chapter, the provisions of ss. 4, 
5, 12 and 14 of the Indian Limitation Act, 1908, shall apply to the filing of 
such appeals. Though sub-s. (2) of s. 29 of the Indian Limitation Act, 1908, 
is general in its language and covers remedies like suit, appeal or applica- 
tion for which different period of limitation has been laid down by a special 
or local law, cl. (a) thereof makes ss. 4, 9 to 18 and 23 applicable only so 
far as, and to the extent to which, they are not expressly excluded by such 
special or local law. What was argued therefore was that s. 75 of the Act 
Jays down in express terms that in computing the period of appeal under 
the Chapter, viz. Chapter KI of the Act in which it falls, the provisions of 
ss. 4, 5, 12 and 14 of the Indian Limitation Act, 1908 shall apply to the filing 
of such appeals. That being so the provisions of s. 12(2) of the Limitation 
Act of 1908 dealing with the exclusion of time for copy of judgment and order 
-would be attracted only if the remedy is an appeal under Chapter XI of the 
Act and not otherwise. The Division Bench considered an argument very 
much similar to the one made before us and pointed out that the recently 
introduced sub-s. (Z-A) of s. 72 of the Act gives support to the argument be- 
fore them that the nature of the remedy of an application before the City 
Civil Court or the District Court is very much similar to an appellate remedy. 
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At any rate so far as the additional evidence was concerned for all practical 
purposes the Court under the Act was like an Appellate Court. It is pointed 
out that had the District Court been a Court of first instance, there would 
have been no restriction on the rights of the parties to call such evidence as 
they liked before that Court. If that is so, the question is whether s, 29(2) 
of the Limitation Act must be so strictly construed or it must receive a liberal 
construction. 

The learned Judges proceeded to point out that every law of limitation must 
of necessity operate harshly upon the person whose right to go to Court is 
taken away or whose remedy is barred and therefore Courts have always con- 
strued laws of limitation in favour of the person against whom limitation is 
pleaded. They further took a liberal view of the provisions of s. 29(2) of the 
Limitation Act of 1908 and came to the conclusion that the intention of the 
Legislature was to give the benefit of s. 12 in all those cases where it would 
be necessary for the party to challenge an order of the lower Court or of a 
Tribunal in order to succeed and, if it is necessary for the party to do so, 
then before the party approaches the higher Court he must obtain a copy 
of that order which he is challenging. Even though there may not be an 
obligation on the party to obtain a copy under the rules provided under the 
provisions of the Act or the rules prescribed therein, it is pointed out that 
a party who wants to challenge that decision or order must know the rea- 
sons therefor. He has a right to read the order to find out the reasons and 
then to form his opinion whether he should pursue his remedy. On that 
broader approach and by the application of ss. 12(2) and 29(2) of the Limi- 
tation Act, 1908, read with s. 75 of the Act the learned Judges excluded the 
time taken for obtaining the copy and held that the application before the 
Court was in time. Shri Paranjpe, therefore, argued that accepting the same 
reasoning we should hold that not only the jurisdiction under s. 72 of the 
Act is similar to the appellate jurisdiction but it is in fact an exercise of 
appellate jurisdiction as contemplated by cl. 15 of the Letters Patent. 

In answering the preliminary objection Shri Lalit, learned counsel for the 
appellants, relied upon the language of 8. 72 of the Act and some passages from 
Maxwell on Interpretation of Statutes. According to him when the words 
used by the Legislature are clear and unambiguous, they must be given their 
natural meaning and it is not proper to go beyond those words in search of 
what is usually pointed out to be ‘the intention’ of the Legislature. The in- 
tention of the Legislature is primarily that which the words chosen by them 
express. In case where the language chosen is ambiguous or is not very clear, 
the Court may interpret and find out the intention of the Legislature. . How- 
ever, where there is no such scope it is not for the Court to take help of 
abstract propositions like the nature of the Original Civil Jurisdiction and 
the contents of the Appellate Jurisdiction. 

Having considered the rival contentions we are of the view that the pro- 
visions of cl. 15 of the Letters Patent must be so construed as the words and 
expressions used therein would have their natural meaning and unless the 
words appear to be capable of two different meanings, it would not be possible 
to go beyond the express language of that clause. The primary question that 
is raised by the argument 6f Shri Paranjpe is whether from the nature of the 
remedy provided or from the inquiry that is permitted to be made, should 
that remedy itself be styled as appellate remedy or the exercise of an appel- 
late jurisdiction, even though the Legislature does not choose to use that 
language. It must naturally be assumed that the Legislature is well aware 
of the different natures of jurisdiction that can be created and bestowed upon 
various Tribunals and Courts. 

In fact, reference to the provisions of the Bombay Civil Courts Act, 1969, 
the Code of Civil Procedure and Chapter XI of the Act would make the posi- 
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tion quite clear. Section 7 of the Bombay Civil Courts Act, 1869, declares 
that the District Court shall be the principal Court of Original Civil Jurisdic- 
tion in the district, within the meaning of the Code of Civil Procedure. Having 
described the District Court as the principal Court of original civil jurisdic- 
tion, the very next s. 8 lays down that except as provided in ss. 16, 17 and 26, 
the District Court shall be the Court of Appeal from all decrees and orders 
passed by the subordinate Courts from which an appeal lies under any 
law for the time being in force. This section which immediately follows s. 7 
bestows upon the District Court an appellate jurisdiction. The kind 
of appellate jurisdiction which is contemplated by cl. 15 of the Letters 
Patent, is the one under s. 8 of that Act, though the Court that exercises it, 
is the principal Court of original civil jurisdiction under s. 7. Section 96 of 
the Code of Civil Procedure lays down that save where otherwise expressly 
provided in the Code or by any other law for the time being in force, an appeal 
shall lie from every decree passed by, any Court exercising original jurisdic- 
tion to the Court authorised to hear appeals from the decisions of such Court. 
If the provisions of s. 96 are read along with the provisions of s. 8 of the 
Bombay Civil Courts Act, it is amply clear that over the orders and decrees 
~passed by the Civil Judge, Junior Division, or decrees and orders passed by 
the Civil Judge, Senior Division, in respect of suits whose monetary juris- 
diction“is below Rs. 10,000, an appeal would lie to the District Court. 


We may incidentally point out that the provisions of s. 107 of the Code 
of Civil Procedure are not identical with the provisions of s. 72 of the Act. 
Under sub-s. (2) of s. 72 of the Act the authority of the District Court ex- 
tends only to the extent of confirming, revoking or modifying the decisions 
and remitting the amount of the surcharge and making such orders as to costs 
as it thinks proper in the circumstances. The language of s. 107 says that 
the Appellate Court under the Civil Procedure Code can determine a case 
finally or remand the case or frame issues and refer them for trial or take 
additional evidence or require such evidence to be taken. Sub-section(2) 
of s. 107 further clarifies the position by saying that subject to sub-s. (7) the 
Appellate Court shall have the same powers and shall perform as nearly as 
may be the same duties as are conferred and imposed by this Code on Courts 
of original jurisdiction in respect of suits instituted therein. The scheme 
of the Code of Civil Procedure would show that an appeal is continuation of 
the suit and the Appellate Court has all the powers of the trial Court subject 
of course to the provisions of sub-s. (J) of s. 107. The matters under the 
Civil Procedure Code are ordinarily in the nature of lis between two con- 
testing litigants and either of them has a right as provided by the Code to 
approach the higher Courts for relief. What is important is that these pro- 
visions dealing with the District Court and its powers, styles the District 
Court’s jurisdiction as appellate jurisdiction, when the matter reaches that 
Court after a trial is held by the Civil Judge. If we then refer to the provi- 
sions of Chapter XI of the Act the title no doubt is ‘functions of Charity 
Commissioner, Procedure, jurisdiction and appeals.’ Shri Paranjpe argued 
that amongst other things this Chapter deals with appeals and therefore the 
application under s. 72 should also be treated as a sort of appeal. We do not 
find any substance in this argument because the title merely takes: into ac- 
count the functions of the Charity Commissioner and the procedure to be 
followed while approaching him and the title merely deals with the jurisdic- 
tion and appeals to the Charity Commissioner. The remedy under s. 72 com- 
menees after the appeal of the Charity Commissioner is decided. In this Chap- 
ter an appeal has been provided to the Charity Commissioner from the find- 
ings of the Deputy or Assistant Charity Commissioner. That is the provi- 
sion of sub-s. (7) of s. 70. By the added s. 70-A a revisional jurisdiction has 
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been bestowed upon the Charity Commissioner in certain cases under certain 
circumstances. As we have already pointed out, in respect of one order passed 
by the Charity Commissioner an appeal has been provided to the Maharashtra 
Revenue Tribunal. The Legislature which passed this Act uses the expres- 
sion ‘appeal’ under ss. 70 and 71 and it describes in so many words the nature 
of the jurisdiction to be exercised under s. 70-A by the Charity Commissioner 
either on an application or suo motu for the purpose of satisfying himself 
as to the correctness of the findings or order recorded or passed by the Deputy 
Charity or Assistant Charity Commissioner and also authorises him to annul or 
modify or confirm or reverse the said findings. The same Legislature, however, 
chooses the expression ‘may...apply’ when the remedy to an aggrieved person 
is provided under s. 72. This distinct and different language used by the Legis- 
lature must be given its natural meaning unless it is found that in the cir- 
cumstances the expressions used are rather ambiguous and do not seem to 
convey the meaning the Legislature had in its mind. 


It may be remembered that a remedy like an appeal is a creature of law. 
Unless an appeal is so provided, there does not seem any right in a litigant 
to approach some higher Court or Tribunal by way of an appeal. The ex- 
pression ‘appeal’ is also a term of art. The Legislature which is fully 
aware of the difference between the various remedies has chosen, in the cir- 
cumstances of this case, to use the expression ‘may...apply’ under s. 72 as 
against the expression an ‘appeal’ under ss. 70 and 70-A. Ordinarily, it is 
true, that when original jurisdiction has been exercised the litigating parties 
have a right to lead evidence. It is a fundamental right of a party of being 
heard. The hearing which denies the right of leading evidence could hardly 
be described as hearing. However, we do not think how the Legislature could 
not divide the right of being heard into different parts and provide a parti- 
cular Tribunal for leading evidence and another Tribunal having a higher 
exercise and position to re-examine the entire evidence recorded by way of an 
independent remedy. Whether this remedy would be an appeal must depend 
upon the language used by the Legislature. It may be that the functions 
performed by the Court under this remedy may have similarity with the func- 
tions performed otherwise by the Appellate Courts. It may be that the Legis- 
lature has resorted to this time saving by directing evidence to be recorded 
before the Deputy or Assistant Charity Commissioner and a further exami- 
nation of that evidence by way of an appellate remedy by a higher depart- 
ment. However, when the first remedy to approach a civil Court is made 
available the Legislature has in terms provided an application and not an 
appeal. It would not be therefore proper to confuse the nature and the func- 
tions by the Court under s. 72 with the technical remedy of an appeal which 
has to be so provided by the Legislature. 


We will at once point out that the learned Judges who dealt with the case 
of Pradhan v. Bombay State Federation Ete. had a very different proposi- 
tion before them. Primarily they were concerned with the obstacle of limita- 
tion which was being created in the way of a party by resorting to the tech- 
nical provisions of Chapter XI and more particularly s. 75 of the Act. It is 
in that context when the days for obtaining copies were to be excluded that 
they read the remedy provided under s. 72 of the Act in a liberal way for 
the purpose of bringing it under the provisions of ss. 12(2) and 29(2) of the 
Limitation Act of 1908. While making this liberal construction, the language 
nsed by the learned Judges is worth noting. They point out that the appli- 
cation to the Court was directly in the nature of an appeal but they have 
nowhere called it as an appeal so provided by the Legislature. While consi- 
dering the nature and type of function performed by the Court under s. 72, 
the learned Judges have construed liberally the provisions of s. 75 of the Act 
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as also ss. 12(2) and 29(2) of the Limitation Act, 1908. It is possible that 
the Courts might look at the particular provisions in a liberal manner for the 
purpose of technical provisions like the Limitation Act. However, when it 
comes to the construction of provision which awards a positive right to a 
party it would be: appropriate that the provisions are construed in a manner 
which are conducive to the right of the party. 

In the present case the narrow question is, whether the Letters 
Patent Appeal could be filed, as the language goes, as of right or must 
be filed only with the leave of the learned Single Judge? Undoubtedly both 
are rights of appeal. In one case the party can directly approach a Division 
Bench and try his luck. In the other case, he has first to obtain leave of that 
Judge, who had decided the matter, and then file the appeal. Undoubtedly, 
the second remedy is more onerous and seeks to curtail the right of appeal to 
some extent. If it could be held in the present case that the Court under s. 72 
was itself exercising the appellate jurisdiction, then undoubtedly the present 
appeals filed without the leave of the learned Single Judge are incompetent. 
Such appeals lie only with his leave and not otherwise. If otherwise, it could 
be held, as the natural meaning of the expression suggests, that s. 72 provides 
a remedy by way of an application only, and though the inquiry held by the 
District Court seems to have some semblance of an appellate jurisdiction, it is 
not a jurisdiction created by the Legislature as an appellate jurisdiction. It 
is only where the jurisdiction is appellate and a decision in exercise of such 
jurisdiction is given, and the High Court has also exercised the appellate 
jurisdiction that the bar contemplated by cl. 15 of the Letters Patent of ob- 
taining leave of the Court seems to come in. 


Shri Paranjpe’s argument in the present case comes to this. Construe the 
provision under s. 72(J) as exercise of appellate jurisdiction on the liberal 
construction by looking to the type of functions performed under that section. 
Even though, therefore, the Legislature does not style the exercise of that 
jurisdiction as appellate jurisdiction, we should describe it so and on that 
assumption deprive the present appellants of their legitimate remedy of an 
appeal to a Division Bench of this Court under cl. 15 of the Letters Patent. 
This would be against the normal canons of construction. Even in the judg- 
ment on which Mr. Paranjpe relies, viz. Pradhan v. Bombay State Federation 
etc., the approach of the learned Judges was whether the technical obstacle like 
the limitation could be got over by liberal construction. The idea, therefore, is 
to keep a remedy alive and it should not be foiled on mere technicalities of 
the provisions. If that principle is applied to the present case, we think that 
a liberal construction of s. 72 is not warranted at all. Apart from the fact 
that the language of s. 72 does not permit such a construction, even the broad- 
A portent of the canons of construction does not seem to permit us to take 
that view. 


We are, therefore, satisfied that whatever the type of function that the Court 
performs under s. 72 of the Act when an application is received by it from any 
aggrieved party, it is certainly not appellate jurisdiction as is contemplated 
by cl. 15 of the Letters Patent. If that is so, the decree or the order of the 
District Court was not in the exercise of the Appellate Jurisdiction, even 
though the High Court exercised the appellate jurisdiction while hearing First 
Appeals Nos. 830 and 831 of 1965. 

The preliminary objection thus fails and is rejected. 

Preliminary objection rejected. 
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Before Mr. Justice Vimadalal. 
LOUISE DINSHAW CAMBATA v. DINSHAW SHIAVAX CAMBATA* 
Special Marriage Act (43 of 1954), Secs. 36, 87—Whether under s. 36 order for pay- 
ment pendente lite of expenses can be made after petition for divorce has been dis- 
posed of—Section 36 whether bars fresh application for payment of alimony or costs 
pendente lite—“‘Expenses”, expression in s. 36 whether limited to costs on party 
and party taxation—(English) Matrimonial Causes Rules, 1950. Rule 65(1). 


Under s. 36 of the Special Marriage Act, 1954, an order for payment pendente 
lte of the expenses of the proceeding cannot be made after the substantive peti- 
tion for divorce has itself been disposed of. 

Kristo Kinkur Roy v. Rajah Burrodacaunt Roy,! M. v. M2 and Subba Rao v. 
Anasuyamma,’ referred. to. 

Section 36 of the Special Marriage Act, 1954, does not bar a fresh application for 
alimony pendente lite or for payment pendente lite of the expenses of the pro- 
ceeding to the wife. The English practice in regard to the same ought to be 
followed. : 

The word “expenses” in s. 36 of the Special Marriage Act, 1954, is not limited to 
the amount that would be payable by way of costs on party and party taxation 
under the rules of the Court. The Court, under s. 36 of the Act, has power to 
order payment pendente lite of all or such part of the attorney and client costs 
incurred by the wife as it may consider to be reasonable. 

Subba Rao v. Anasuyamma,4 agreed with. 


Tue facts are stated in the judgment. 


B.R. Zaiwalla, for the appellant. 

V.S. Patel with V.G. Mehta, for respondent No. 1. 

VIMADALAL J. This is an appeal from an order passed by Judge Mehta 
of the Bombay City Civil Court on July 24, 1970 dismissing a Chamber Sum- 
mons taken out by the petitioner-wife on April 24, 1970 for payment pen- 
dente lite of a sum of Rs. 17,000 in respect of her expenses of the proceeding, 
and for deposit of a further sum of Rs. 30,000 towards the further costs of 
the proceeding. 

The short facts necessary for the purpose of disposing of this appeal are 
that the parties were married in Bombay on May 10, 1952 under the Special 
Marriage Act, 1872, which under s. 51(2)(@) of the Special Marriage 
Act, 1954, must be deemed to have been a marriage solemnised under 
the latter Act. There are four children of the said marriage. On November 
14, 1968, the petitioner-wife filed the petition out of which the present pro- 
ceeding arises for divorce on the ground of desertion since the beginning of 
1965. On a notice of motion taken out by her for interim custody, alimony 
pendente lite, maintenance of the children and provision for her residence in 
a separate part of the matrimonial home, His Honour Judge Suresh of the 
Bombay City Civil Court passed an order on December 20, 1968 by which he, 
inter alia, ordered the respondent to pay to the petitioner a sum of Rs. 500 
to cover the costs of the petition. It is not disputed that the said 
amount has been paid by the respondent to the petitioner in compliance 
with that order. The petitioner has thereafter taken out the present 
Chamber Summons on April 24, 1970 for the reliefs already set out 
above. The petitioner’s case in support of the Chamber Summons is that, 
after the said order of Judge Suresh, there has been considerable correspon- 
dence and numerous proceedings between the parties and considerable expense 

*Decided, February 16,1973. A.O.No. 82 2 eed P. 123. 
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has been ineurred, all of which have been set out in detail in paras. 6 to 16 of 
the affidavit filed by the petitioner in support of the Chamber Summons. In 
his Order dated July 24, 1970 dismissing the Chamber Summons, Judge Mehta 
stated that, in view of the quantified party-and-party costs of the present pro- 
ceedings which are fixed at Rs. 125 under the Rules applicable to the Bombay 
City Civil Court, the practice has developed to grant, pendente lite, to the wife 
in matrimonial petitions in that Court only a sum of Rs. 125 or Rs. 150 by 
way of the expenses of the proceeding. Judge Mehta distinguished the cases 
that were cited before him by the learned counsel for the petitioner as being 
governed by a different law. He further held that there had been no change 
in circumstances which would justify him in granting expenses in excess of 
what had been fixed by Judge Suresh by his order dated December 20, 1968. 
It is from that order of Judge Mehta that the petitioner-wife has preferred 
the present appeal which was admitted by me on February 4, 1971. In the 
view which I take, a very important event has occurred since the filing of this 
appeal which must be mentioned here, and that is, that the main petition itself 
has already been dismissed by the Bombay City Civil Court on January 23, 
1973, which would be just before the present appeal was heard by me. 


The first question that arises therefore is, whether an order for payment 
pendente lite of the expenses of the proceeding can be made under s. 36 of 
the Special Marriage Act, 1954, after the substantive petition for divorce has 
itself been disposed of. It is the contention of Mr. Zaiwalla that the order 
of the appellate Court must relate back to the date of the passing of the order 
by the trial Court. This contention of Mr. Zaiwalla derives support from the 
decision of the Privy Council in the case of Kristo Kinkur Roy v. Rajah Bur- 
rodacaunt Roy! in which it was laid down as far back as in the year 1872, that 
the function of an appellate Court is to determine what decree the Court below 
ought to have made and to affirm, reverse or vary the decree under appeal (at 
p. 490). Mr. Zaiwalla contended that the order sought on the present Chamber 
Summons can, therefore, be made by me, even though the main petition has been 
disposed of by now. As a general proposition, no exception can be taken to 
Mr. Zaiwalla’s proposition. Indeed, as far as alimony pendente lite is con- 
cerned, the substantive law goes further and provides that such alimony is 
usually payable from the date of the service of the main petition (Latey on 
Divorce, 14th edn., p. 233), or from the date of service of the application, but 
may be made payable from a later date if so ordered or if the parties agree 
(Latey, p. 900). Having regard to the very nature of the provision contain- 
ed in s. 36 of the Special Marriage Act, 1954 the Court is, however, bound to 
take into account all subsequent events which may be relevant to the making 
of an order under that section. The heading to s. 36 which, it may be stated, 
as part and parcel of what was enacted by the Legislature itself, is, ‘‘ Alimony 
pendente lite,’ and it is under that heading that the section provides both 
for an order for payment of the expenses of the proceeding to the wife, as 
well as for a periodic payment for her support. This would, in my opinion, 
indicate that the Legislature has regarded the expenses of the proceeding as 
being part of alimony pendente lite on the footing that what the wife needs 
for her support and what is necessary for the expenses of her proceeding must 
both be provided for, pending that proceeding. This practice originated 
with the Ecclesiastical Courts and was obviously just and necessary in view 
of the legal position that prevailed in England in those days, under which the 
wife, on marriage, ceased to have any legal right to property and all her pro- 
perty vested in her husband, but ‘‘still prevails, despite the change which has 
taken place in the social and economie relations of the sexes during the pre- 
sent century’ (Latey, p. 228). The whole object of the provision in s. 36 
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is that the wife should not be at a disadvantage in contesting the proceeding 
as against her husband, but should be put in a position in which she would 
be able to contest the proceeding effectively, or, to use the words of Lord Mer. 
rivale in the case of M. v. M2 which will be cited in detail later on in this 
judgment, to secure ‘‘that the wife should be heard in the cause.” Having 
regard to that object, in my opinion, no order for payment of the expenses of 
the proceeding can be made under s. 36 once the proceeding itself has come 
to an end, for it cannot thereafter subserve the purpose for which it was in- 
tended viz., to enable the wife to contest the proceeding. This view which I 
have taken, having regard to the object of the provision therein contained, 
happily finds support from authority. In Latey on Divorce, 14th edn., at 
p. 900, it is stated that where a petition of the wife is dismissed, the suit ends, 
and no order for alimony pendente lite ‘‘could of course be made.” It is 
further stated there (also at p. 900) that no such order can be made after a 
final decree has been pronounced, even if the proceedings were initiated before 
such decree and, in support of that proposition, the case of M. v. M. has been 
cited there. The facts of that case were that the wife filed a petition for judi- 
cial separation on March 26, 1927, alleging adultery on the part of the husband, 
which was denied by him. The case was heard and a decree for judicial se- 
paration was pronounced, with costs, on November 2, 1927, giving the wife 
the custody of the only child of the marriage. Earlier in the proceedings, 
the wife had filed her petition for alimony pendente lite, but that petition was 
heard by the Registrar only on January 11, 1928, which would be more than 
two months after the disposal of the main petition. The Registrar made no 
order on the petition, except in regard to costs, and the wife appealed from 
that order to the Judge in chambers who adjourned it to Court for argument. 
Confirming the Registrar’s order and refusing the application, Lord Merri- 
vale observed (at p. 126) that the rules of practice in question must mani- 
festly be construed with due regard to the subject-matter of the law relating 
thereto, that under the practice of the Ecclesiastical Courts, two distinct 
powers existed in respect of the enforcement of the husband’s duty to main- 
tain his wife, viz. pending suit the coercive authority of the tribunal was avai- 
lable to secure to the wife means of subsistence and necessary money for costs, 
and when the question between them had been determined by a decree, the 
wife, if she was successful, might obtain a decree to ensure permanent main- 
tenance according to her husband’s means. Lord Merrivale went on to state 
that the interlocutory processes for alimony and costs were coercive means 
of “‘securing that the wife should be heard in the cause’’ and that those pro- 
cesses were ‘‘purely transitory’’, the taxation of her costs being from day- 
to-day. It was further laid down in the judgment in the said case (at p. 127) 
that the practice of the Court as illustrated by previous orders rested upon 
the fact that the process resorted to before decree was “a privileged procedure 
limited by the necessities of the case and not the exercise of a substantive 
right such as gives a cause of action”. It was held that the necessity which 
could be so dealt with ceased when the decree was granted. Lord Merrivale 
observed that to give a direction at that stage for the wife’s maintenance 
during the period prior to the decree viz., March to November 1927, while 
the litigation was proceeding, would be a new departure and would involve 
‘‘ mischievous consequences.” Though the decision in M. v. M. actually related 
to alimony pendente lite, it is clear from the observations of Lord Merrivale 
referred to by me that the provision pendente lite of the necessary money for 
costs stands on an identical footing and the same principles must apply to it as to 
alimony pendente lite. It may here be observed that, in England, there is no 
statutory provision expressly providing for payment pendente lite of the ex- 
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penses of proceeding to the wife, but under Rule 65(1) of the Matrimonial 
Causes Rules, 1950, a wife may apply for security for her costs upto the hear- 
ing, and of and incidental to the hearing, and the Registrar, after taking all 
the circumstances into account, may order the husband to pay the sum so 
ascertained or some portion of it into Court, or to give security therefor, and 
may direct a stay of the proceedings until that order is complied with. Curi- 
ously enough, in our Special Marriage Act, 1954, there is, however, no pro- 
vision for deposit in Court or for security of costs, but there is only the 
provision that is to be found in s. 36 for payment pendente lite of the expenses 
of the proceeding to the wife. The provisions for alimony pendente lite as 
well as for payment pendente lite of the expenses of the proceeding to the wife 
are to be found in the same section viz. s. 36, are intended to subserve the 
same object viz., to use the words of Lord Merrivale in the case of M. v. M. 
(at p. 126), ‘‘that the wife should be heard in the cause;’’ and are governed 
by the same historical background, and must, therefore, be governed by the 
game principles. Indeed, the decision in M. v. M. places them on the same 
footing. The view taken in England in the case of M. v. M. finds support 
in the decision of a Division Bench of the Andhra Pradesh High Court con- 
sisting of Subba Rao C.J. and Viswanath Sastri J. in the case of Subba Rao 
v. Anasuyamma in which, on the basis of the provision in s. 5(7)(a@) of the 
Madras Hindu (Bigamy Prevention and Divorce) Act, 1949, which was simi- 
lar to s. 36 of the Special Marriage Act, 1954, an application was made by 
the wife for payment, of the expenses, not only during the pendency 
of appeal, but also for the period during which the petition had been pending 
in the Court below. It may be mentioned that under s. 5(7)(c) of the said 
Act the appellate Court was empowered to exercise the powers conferred 
on the trial Court under s. 5(7) (a) thereof. In his judgment Subba Rao O. J. 
stated as follows (para. 4): 

“,..As'we stated, the object of the sub-section is only to provide for a wife to 
conduct the proceeding fairly and well and that object will be achieved by giving to 
the wife the necessary means to conduct the proceeding then pending. The clause 
either expressly or by necessary implication does not confer power on the appeliste 
Court to make a provision retrospectively.” 


I, therefore, hold that it is not competent to me to pass the order sought on 
the present Chamber Summons, having regard to the dismissal of the main 
petition on January 23, 1978. 

In the event of my being wrong in the view which I have taken above, I 
would hold that the order sought in prayer (a) of the present Chamber 
Summons should be granted. The only contentions urged by Mr. Patel in 
opposing this Chamber Summons were, (1) that the present application is barred 
by principles analogous to res judicata by reason of the decision of Judge 
Suresh awarding a sum of Rs. 500 to the petitioner in respect of the expenses 
of the proceeding, having regard particularly to the fact that there is no 
provision in s. 36 for change of circumstances such as is to be found in sub-s. 
(2) of s. 37 of the Act; and (2) that the petitioner having admittedly left 
India for good it is not competent to the petitioner’s solicitors to proceed with 
the present application for their own benefit. I am afraid, there is no sub- 
stance in either of those contentions of Mr. Patel. There is nothing in the 
terms of s. 36 to bar a fresh application for alimony pendente lite or for 
payment pendente lite of the expenses of the proceeding to the wife and, that 
being so, the English practice in regard to the same ought to be followed. 
As stated in Latey on Divorce, 14th edn., at p. 777, the Judge can at any 
stage of the hearing make an order for the provision of such further security 
for costs as may be necessary in the circumstances of the case, if such cir- 
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cumstances have materially altered since the original application, as, for in- 
stance, where the case becomes defended. It is not. difficult to understand 
why a provision for variation of the order had to be made in s. 37, but was 
not thought necessary by the Legislature as far as s. 36 was concerned. Section 
87. provides for an order for permanent alimony and, in the absence of an 
express provision for variation, it. might well have. been contended 
that an order made under that. section would operate to fix the alimony for 
all time, and that once the Court -had exercised the power conferred by that 
section, it would be functus officio. The Legislature had, therefore, to make 
an express provision in sub-s. (2) of that section for variation of such an 
order, whenever there was a change in the circumstances of either party. 
‘As far as s.. 86 is concerned, on the other hand, since the: order made under 
it would be pendente lite and.the.Court still continued to be seized of the 
proceeding, it would always have the power to vary its own interlocutory order 
at any time till the final decree was passed. The absence of an express 
provision in s. 36 cannot therefore be of any assistance to Mr. Patel in regard 
to his argument that the present Chamber Summons is barred by principles 
analogous to res judicata, in view of the decision of Judge Suresh, and that 
no fresh ‘application of the nature now made can lie. That contention of 
Mr. Patel must be rejected. 

The--sécond contention of Mr:' Patel is also without foundation. It is 
not disputed that when the main petition reached hearing on January 23, 
1973, ‘the petitioner had already left India, that her attorneys applied for 
adjournment; that on the same being refused they withdrew appearance, and 
that the petition, was thereupon dismissed. For the sake of completing the 
facts, it may be recorded that the husband then withdrew his Counter-Peti- 
tion. In the case of Nusserwanjee Wadia v. Eleonora Wadia‘ the facts were 
that a Parsi had married a Christian lady in London who filed a- petition 
under.the Indian Divorce Act for:restitution.of conjugal rights which was dis- 
mised- on the ground: that this, Court had no jurisdiction to try it. The 
attorney for. the petitioner-wife then applied to the Court for an order direct- 
ing the Prothonotary to retain- the moneys paid by the respondent as security 
for the petitioner’s costs, pending taxation. of his-costs; and to pay to him his 
taxed. costs out of those moneys. The same question that was raised before 
me by Mr. Patel was raised in answer to that application, in so far as it was 
conténded on behalf of the respondent that the solicitor had no locus stands 
in the matter. It was held (at p. 150) that that contention was not tenable 
in view of the English practice under which such applications by solicitors 
in regard to their costs had repeatedly been entertained. After referring to 
the ‘English authorities on the point, it was further held in the said case (at 
p. 152) that the petitioner’s attorney was Justified in his contention that the 
fund paid in was for the benefit of the petitioner’s attorney and that the peti- 
tioner was entitled to have it so. applied, whatever the result of the petition, 
provided of course that, the attorney was in no way fo. blame, as for instance, 
when he takes up a hopeless case. Though Nusserwanjee Wadia’s case was.a 
case under the Indian Divorce Act, the same principles would apply to the 
present case also and I have no hesitation in holding that the petitioner’s 
attorneys can in the present case prosecute this Chamber Summons, even 
though the petitioner herself has left India, may be, for good. It may be 
mentioned that it was stated to me in the course of the arguments that the 
petitioner’s attorney has incurred costs to the tune of Rs. 33,000 in the pre- 
sent petition, ont of which about Rs. 6,700 are in the nature ‘of out-of-pocket 
expenses, against which -he has received only a sum of 500 till now. As laid 
down by this Court in the case of Payne & Co. v. Pirojshah> whatever be the 
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fate of this application, the petitioner’s attorney would certainly be entitled 
to proceed against the husband in a separate suit for necessaries supplied to 
the wife viz., the costs of defending this petition. 

T will turn next to the main contention of Mr. Zaiwalla that the learned Judge 
in the Court below was in error in taking the view that he could not award 
to the petitioner-wife anything in excess of the fixed party and party costs to 
which she might be entitled at the final hearing of the petition if an order 
for costa was made in her favour at the time of the passing of the final 
decree or order on the main petition. In support of that contention Mr. 
Zaiwalla relied strongly on the fact that the word used in s. 36 is “expen- 
ses’’ and not ‘‘costs’’. In my opinion, Mr. Zaiwalla is right in that conten- 
tion, in so far as the word ‘‘expenses’’ is a word of wider connotation and 
includes ‘‘costs,’’ but is not limited to the costs that would be payable on 
party and party taxation under the rules of the Court. This view which I 
take on the plain meaning of the word ‘‘expenses’’ used in s. 36 is supported 
by the very object of the provision that is to be found in that section which 
is to enable the wife to contest the proceeding without being at the disadvan- 
tage of suffering from want of means. That object would not” ed if 
the word ‘‘expenses’’ in s. 86 is construed as limited to the amount would 
be payable by way of costs on party and party taxation. In m inion, 
having regard both to the language of the section as well as its at, the 
Court has power under s. 36 to order payment pendente lite of all or such part 
of the attorney and client costs incurred by the wife as it may consider to be 
reasonable. This view which I have taken apart from authority is directly 
supported by the decision of a Division Bench of the Andhra Pradesh High 
Court consisting of Subba Rao C.J. and Viswanath Sastri J. in the case of 
Subba Rao v. Anaswyamma to which I have already referred above in another 
context. That was a case arising under the Madras Hindu (Bigamy Preven- 
tion and Divorce) Act, 1949. The petitioner in the said case (the appellant 
before the High Court) filed a petition against his wife for divorce on the’ 
ground of desertion. Section 5(7) (a) of the Madras Hindu (Bigamy E 
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Pending that petition, the respondent-wife applied under the said sec 
maintenance and for giving her some amount towards her expenses for d 

the petition. The learned subordinate Judge heard that petition along wi dog 
main petition and dismissed both of them together. The husband appealed agai 
the order dismissing the main petition and, pending the appeal, the wife once 
again applied for making provision for her maintenance and for other ex- 
Penses, not only for the period when the petition was pending in the Court 
below, but also during the pendency of the appeal. A contention which was 
identical with the view taken in the present case by the learned judge of the 
lower Court was taken before the High Court in Subba Rao’s case viz.,: that, 
in fixing the sum to meet the expenses necessary for prosecuting or defending 
the appeal, the Court could give only the taxed costs. It was observed in the 
judgment (para. 5) that no case had been placed before the Court nor did the 
provisions of the section sustain such a contention. It was further observed in 
the Judgment in the said case as follows (p. 172):  _ 

“,..The quantum can only be fixed in each case having regard to the circumstances 
of that case. The only limitation on the Court’s power is that the amount fixed to- 
wards the expenses must be necessary for prosecuting or defending the petition. 
.. ‘Having regard to the life of an appeal in the High Court, the number of times a 
party may have to travel from his native place to the High Court, the reasonable fee 
that may be fixed to an advocate and the other out of pocket expenses that a client 
has to incur for purchasing records and for other expenses during his stay in the city, 
we cannot say that the sum of Rs. 250/- fixed is not reasonable.” 
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It is clear from the judgment in Subba Rao’s case with which I am in complete 
agreement, that the amount that could be awarded by the Court pendente lite 
by way of the expenses of the proceeding to the wife is not limited to the 
party and party costs that she might get at the final hearing of the petition. 
The view taken by the learned judge in the Court below which was based on 
the practice that has been followed in that Court was, therefore, erroneous and, 
if the present petition had not been finally disposed of before the making of 
this order, in view of the facts stated in paras. 6 to 16 of the affidavit in sup- 
port of this Chamber Summons, I would have granted to the petitioner the 
relief claimed in prayer (a) of the Chamber Summons. In the view which I 
have taken above, that question does not, however, arise. 

In the result, I dismiss this appeal. As far as costs are concerned, as the 
respondent-husband has succeeded on a point which was not taken at all 
by the learned counsel appearing for him, there is no reason why the ordinary 
rule applicable to matrimonial cases should not be followed in the case of the 
present appeal. I set aside the order for costs passed by the learned judge 
in the Court below and order that the respondent do pay the appellant’s 
costs, beth.of this appeal as well as of the Chamber Summons in the lower 


Court. =< Appeal dismissed. 
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Before the Hon’ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulzapurkar. 


DAMODAR SHANTARAM NADKARNI v. S. E. SUKHTANKAR.* 


Bombay Municipal Corporation Act (Bom. III of 1888), Secs. 83, 80A, 521, 64, 81— 
Municipal Servants’ Conduct and Discipline Rules—Constitution of India, Art. 12— 
Whether s, 83 imposes mandatory obligation upon dismissing authority to comply 
with rules of natural justice—Effect of such non-complance—Circulars, orders and 
instructions issued by Municipal Commissioner under ss. 64 & 83 whether have bind- 
ing effect as statutory rules or orders—Effect of breach of provisions of 3. 83 or cir- 
culars, orders or instructions—Whether word “officer” in s. 79 means holder of an office. 

Section 83 of the Bombay Municipal Corporation Act imposes an implied manda- 
tory obligation upon the dismissing authority tò comply with the principles af 
natural justice and where the principles of natural justice are violated, an employee 
of the local authority will be entitled to have the order of dismissal declared null 
and void and to get it quashed. 

The distinction that was made in the Full Bench decision of the Bombay High 
Court in Madhav v. Sangamner Municipality! between violation of the mandatory 
statutory provision and a provision contained in the statutory rule is not accepted 
by the Supreme Court in Sirsi Municipality v. Cecelia Kom Francis Tellis,2 and the 
ratio of the Full Bench decision to the extent it is inconsistent with the Supreme 
Court decision cannot be regarded as laying down correct law. 

Idandas Phagunmal Asnani v. Sukthankar3 and Ridge v. Baldwin,4 referred to. 

Circulars, orders and instructions issued by the Municipal Commissioner in exer- 
cise of his statutory powers under s. 64 read with s. 83 of the Bombay Municipal 
Corporation Act have binding effect as if they are statutory rules or orders, 

The State of Maharashtra v. B. R. Patel,5 applied. 

Sant Ram v. State of Rajasthan,6 Union of India v. K. P. Joseph? and Municipal 

Corpn. v. Miss Dethe,8 referred to. 


Decided, April sje, 1973. O.C.J. Appeal 5 (1961) O.C.J. Appeal No. 28 of 1980, deci- 
No. 92 of 1969: Mi aneous Petition No. 809 ded by ChainaniC. J. and Mody J., on August 


of 1965. 10, 1961 (Unrep.). 
1 (1971) 74 Bom. L.R. 483, F.B. 6 [1987] ALR. S. C. 1910. 
2 oral 1 S.C.C. 409. 7 [1978] A.LR. S. C. 308. 
8 [1972] 3L. L.J. 584. 8 (1970) 78 Bom. L.R. 788. 


4 [1964] A. C. 40. 
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Therefore a breach either of the provisions of s. 83 of the Bombay Municipal 
Corporation Act, or even of any circular, order or instruction contained in Chapter I 
of the Municipal Servants’ Conduct and Discipline Rules, dealing with the Manual of 
Departmental Inquiries, will furnish a concerned municipal officer or servant with a 
cause of action and if the rules of natural justice are violated, he will be entitled to 
come before the High Court and any order of punishment passed in breach of such 
rules which regulate or codify the rules of natural justice so far as the municipal 
authorities are concerned, will be null and void. 

The word “Officer” is used in s. 79 of the Bombay Municipal Corporation Act as 
holder of an office. It is used in the same sense as it is used in the previous sections 
of the Act which deal with appointment of specified officers. 

Roshan Lal v. Union of India? and Sharat Chand v. State of U.P.,!0 referred to. 


Tue facts are stated in the judgment. 


K.K. Singhvi, with C.J. Sawant, for the appellant. 
A.J. Rana, with M.O. Chinoy, for the respondents. 


KANTAWALA C. J. Damodar Shantaram Nadkarni, the petitioner, has filed 
this appeal against the judgment and order of Vimadalal J. dated July 3, 1969, 
whereby he dismissed the petition that was filed by the petitioner. At the 
material time the petitioner was employed as a tutor in Chemical Pathology 
in the Department of Pathology and Bacteriology of the Topiwala National 
Medical College and he worked in that capacity until he was dismissed from 
service in October 1964. In the month of July 1968 certain irregularities 
were suspected in the affairs of the Stores Department of the Pathology Depart- 
ment and investigation was started and, in the course of the investigation, cer- 
tain statements were recorded including that of the petitioner. After com- 
pletion of the preliminary enquiry on December 28, 1963 G. W. Shiveshwarkar, 
Officer on Special Duty, was appointed as Enquiry Officer to hold a depart- 
mental enguiry. On January 4, 1964 the petitioner was suspended. On or 
after February 4, 1964 a charge-sheet was served by the Enquiry Officer upon 
the petitioner. Under this charge-sheet four charges were levelled against him. 
The first charge related to certain requisition slips which ultimately enabled 
one Kotwal the then laboratory technician and one Datar, stores clerk to mani- 
pulate the stores account of the Pathological Department. The second charge 
related to indents being made in excess of the normal requirements of the items 
referred to in the statement of allegations. The third charge related to favour 
being shown to the contractors Messrs. Vasant Brothers in getting an order 
for supply of heating mantle for the pathological department and the fourth 
charge was as under: 

“4, that you sold at an exorbitant price of Rs. 4,980/- one Klett Summerson 
Colorimeter (serial No. 21963) purchased by you for your wife, through the agency of 
Shri V. N. Kotwal, the then Lab. Technician of the Pathology Dept. of the T.N.M. 
College who was improperly dealing in the name and style of M/s. Vasant Bros. and 
using the fictitious name of Vasant M. Kerkar, to the Clinical Pathology Dept, of 
T.N.M,. College where you were working till suspension. Thus you have taken undue 
interest in the business of your wife, which amounts to breach of Rule No. 23 of Muni- 
cipal Servants, Conduct & Discipline Rules; also entered into a conspiracy with the said 
Shri Kotwal to trade unauthorisedly with the T.N.M. College and attempting to derive 
high profits which amounts to gross misconduct,” 


Along with the charge-sheet a statement of allegations and statement of evi- 
dence were furnished to the petitioner. On February 18, 1964 the petitioner 
wrote to the Enquiry Officer requesting him to furnish him with copies of 
statements of Kotwal and Datar as he had learnt that the fourth charge re- 
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garding Colorimeter was based upon their statements. On or about February 
18, 1964 the petitioner filed his written statement in answer to the charge-sheet 
and pleaded that he was innocent. He also stated in this written statement 
that in case the Enquiry Officer was not satisfied about. his explanation, he 
should be given a hearing in person and/or through his legal adviser. In this 
written statement he made a special request for early examination of one 
witness by name Bhandarkar as he was likely to go out of Bombay. Apart 
from Bhandarkar he also expressed a desire to examine V. N. Kotwal as one 
of his witnesses.‘ Thereafter enquiry started and evidence was recorded by 
the Enquiry Officer. On March 23, 1964 the petitioner submitted to the 
Enquiry Officer his final explanation or the written statement. On the same 
day he also wrote a letter to the Enquiry Officer drawing his attention to certain 
behaviour of Dr. C. K. Deshpande in the course of the enquiry. In this letter 
he ultimately stated that the enquiry was conducted purely in the spirit of dis- 
interested pursuit of truth. On June 24, 1964 the Enquiry Officer submitted his 
report and on June 22, 1964; V. Joshi, Deputy Municipal Commissioner 
(Labour) served a notice upon the petitioner inter alia informing him that 
he had carefully considered the replies filed by the petitioner, the evidence on 
record and the report of the Enquiry Officer in the matter and that he accept- 
ed the findings of the Enquiry Officer that all the charges levelled against him 
were proved beyond reasonable doubt. By this notice the petitioner was called 
upon to show cause why he should not be dismissed from municipal service for 
the charges that were held as proved against him. A copy of the report of the 
Enquiry Officer so far as it pertained to the enquiry against the petitioner (omit- 
ting therefrom the portion containing recommendation about punishment) was 
also furnished to the petitioner. On or about July 18, 1964, the petitioner sub- 
mitted his final explanation in answer to the show cause notice, to the Deputy 
Municipal Commissioner (Labour) and pleaded that the findings of the Enquiry 
Officer be quashed and that he may be absolved of the charges levelled against 
him. It appears that this explanation of the petitioner dated July 13, 1964 
was forwarded to the Enquiry Officer for his comments. On or about August 
18, 1964 the Enquiry Officer inter alia summarised the points emerging from 
the final explanation of the petitioner and gave his own comments thereon. He 
concluded his comments by recommending that the punishment of dismissal 
from service may be confirmed against the petitioner and others. On or about 
September 24, 1964 the Municipal Commissioner gave his approval to a draft 
letter that was put up before him sinter alia in relation to the petitioner. On 
October 28, 1964 an order signed by V. Joshi, Deputy Municipal Commissioner, 
(Labour), was served upon the petitioner wherein after reciting the steps taken 
it was mentioned that after considering the petitioner’s reply dated July 13, 
1964 to the show cause. notice, the Municipal Commissioner passed orders with 
the.prior approval of the Standing Committee that the petitioner be dismissed 
from municipal service. By this order the petitioner was dismissed from 
municipal service for the charges proved against him with effect from the date 
of.service of the order. On or about December 24, 1964 against the order of 
dismissal the petitioner preferred an appeal to the Municipal Commissioner. 
By his order dated April 9, 1965 the Municipal Commissioner inter alia reject- 
ed the appeal that was filed by the petitioner. Intimation about the rejection 
of the appeal was given by the Personal Assistant to the Municipal Commis- 
sioner to the petitioner by his letter dated May 5, 1965. On May 13, 1965 the 
petitioner made a request for a copy of the order of the Municipal Commis- 
sioner dismissing him from municipal service. Even before receiving copy’ of 
that order, on July 2, 1965 the petitioner filed a petition in this Court under 
art. 226 of the Constitution challenging the validity of the entire proceedings 
and the order of dismissal and the order passed in appeal upon .the various 
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grounds stated in the petition. By the petition he prayed that these proceed- 
ings and the order of dismissal and the order passed in appeal should be quash- 
ed by a writ of certiorari; that a writ of mandamus should be issued against 
the respondents calling upon them to reinstate the petitioner in the original 
post. By prayer (c) he prayed for a writ of mandamus or other appropriate 
writ or direction calling upon the respondents to pay the petitioner’s salary 
from January 4, 1964 upto the date of his reinstatement in service-as if he had 
all along continued in service. 


It appears that on or about July 27, 1965 after the petition was filed, the 
petitioner was furnished with a copy of the order of dismissal as well as of the 
order passed rejecting the appeal. It was thereafter that he amended the 
petition by incorporating therein paras. 13A to 13D. 


There are two respondents in this petition, namely, the then Municipal 
Commissioner for Greater Bombay and the Municipal Corporation of Greater 
Bombay. On behalf of the respondents, two affidavits in reply were filed by 
S. N. Ghosalkar, an Assistant Administrative Officer (Enquiries) in the Muni- 
cipal Corporation and they were affirmed on October 25, 1966 and June 25, 1968. 
On July 8, 1968, an affidavit in confirmation was filed by the Enquiry Officer 
GQ. W. Shiveshwarkar. By this affidavit he substantially reiterated and con- 
firmed the statements, submissions and contentions made by Ghosalkar in his 
affidavit dated October 25, 1966 in so far as they concerned him, his conduct 
of the said enquiry or what transpired during the same. 


Before the learned Judge, Mr. Setalvad, the learned counsel for the respon- 
dents, stated that so far as charge No. 3 levelled against the petitioner wag 
concerned he could not sustain the validity of the finding in respect of the 
same. So far as charges Nos. 1 and 2 are concerned, the learned Judge took 
the view that at the highest there was some material to create suspicion against 
the petitioner, but that would be no evidence of guilt. He came to the conclu- 
sion that no reasonable person could have found the petitioner guilty in respect 
of charges Nos. 1 and 2. So far as non-supply of statements of Kotwal to the 
petitioner was concerned, he took the view that such non-supply, though un- 
justified, had not caused any prejudice whatsoever to the petitioner. The 
learned Judge rejected the contention of the petitioner that the finding of the 
Enquiry Officer in respect of charge No. 4 was arbitrary, unreasonable and 
perverse. He took the view that he had no doubt in his mind that it was the 
Deputy Municipal Commissioner who had passed the order of dismissal and 
that what was sought to be stated was merely that the Municipal Commissioner 
had secured prior approval of the standing committee as required by s. 83(2) (a) 
of the Bombay Municipal Corporation Act, 1888 (Bombay Act No. III of 1888), 
(hereinafter referred to as the Act). As regards the contention of the peti- 
tioner on the binding nature of the Rules, he took the view that it was not 
shown that they have statutory force. He took the view that as the initial 
order of dismissal was passed by the Deputy Municipal Commissioner, the 
Municipal Commissioner was a competent authority to hear and decide the 
appeal preferred by the petitioner. On consideration of the entire material 
before him he took the view that it was reasonably certain that even if the 
Enquiry Officer had found charges Nos. 1, 2 and 3 to have failed against the 
petitioner, but had found the petitioner guilty in respect of charge No. 4, the 
Deputy Municipal Commissioner would have passed the order of dismissal 
which he has in fact passed against him and the Municipal Commissioner 
would have confirmed the same in appeal as he has done. In view of these 
findings the petition was dismissed with costs by the learned Judge. 


Aggrieved by the judgment and order of the learned Judge the petitioner 
has presented this appeal to this Court. 
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During the hearing of this appeal, the counsel on behalf of the petitioner 
made a further application for amendment of the petition by adding grounds 
(Z-5) and (Z-6) in para. 13 of the petition. These grounds incorporated his 
further contentions as regards violation of principles of natural justice before 
the order of dismissal was passed. The two grounds were urged by this amend- 
ment. Firstly, it was stated that the portion of the Enquiry Officer’s report 
containing recommendation as regards the punishment to be imposed against 
the petitioner was deleted from the copy of the report when it was submitted 
to him along with the show cause notice. Secondly, he submitted that after the 
petitioner submitted his final explanation in answer to the show cause notice, 
the same was forwarded to the Enquiry Officer for his comment; that these 
comments were prejudicial to the petitioner; and that they were taken into 
account before the order of dismissal was passed without his attention being 
drawn thereto or he being given any opportunity to meet the same. 

Mr. Singhvi, the learned counsel on behalf of the petitioner, has urged the 
following contentions before us. 


Firstly, he submitted that the departmental enquiry conducted against the 
petitioner is vitiated by reason of violation of the principles of natural justice. 
Three reasons or grounds were canvassed for supporting this plea of violation 
of the principles of natural justice. It was stated that a complete copy of the 
enquiry officer’s report pertaining to the petitioner including the portion thereof 
containing recommendation about the penalty proposed, was not furnished to 
the petitioner, and that the portion of the report containing recommendation 
about the penalty proposed was deleted from the copy when it was furnished 
to him. It is further stated that after the final explanation in answer to the 
show cause notice was submitted by the petitioner, the same was forwarded to 
the Enquiry Officer for his comments; that these comments were prejudicial to 
the petitioner; that the same were taken into account before the order of dis- 
missal was passed, but however, neither the copies of these comments were 
given to the petitioner nor the contents thereof were communicated to him nor 
was he given any opportunity to meet the same. The third ground or reason 
assigned for violation of the principles of natural justice is that the Hnquiry 
Officer while submitting his report has treated the statements of Kotwal record- 
ed on October 11 and October 25, 1963 as evidence in the departmental enquiry ; 
that the same were specifically referred to in relation to the finding in respect 
of charge No. 4; that at no stage in spite of request being made by him copies 
of these statements were furnished to him nor the contents thereof were dis- 
closed to him either in the course of the enquiry proceedings or at any other 
stage. Secondly, it is submitted that the above three grounds or reasons are 
also in violation of statutory rules framed by the Municipal Commissioner and 
they affect the validity of the final order of dismissal passed ‘against him. 
Thirdly, he submitted that there is no order of dismissal passed against him 
by a competent authority. His submission is that having regard to the provi- 
sions of the Act the Municipal Commissioner is the only competent authority 
to pass the order of dismissal against the petitioner, but that has not been done 
in the present case. In the alternative, he submitted that if it is held that the 
order of dismissal was passed by the Deputy Municipal Commissioner (Labour), 
then he was not a competent authority to do so. Fourthly, it is submitted that 
neither the order of dismissal nor the order passed rejecting his appeal are 
speaking orders and are, therefore, liable to be quashed. Lastly, the submis- 
sion is that all facts alleged in relation to charge No. 4 do not constitute mis- 
conduct ‘on the part of the petitioner and there is no legal evidence to sustain 
the finding of the Enquiry Officer or of the competent authority in respect of 
this charge. It will be necessary to consider each one of these contentions 
separately. 
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It is not disputed that at the relevant time the petitioner was a tutor in 
Chemical Pathology in the Department of Pathology and, Bacteriology of the. 
Topiwala National Medical College- until October 26, 1964 and that his month- 
ly salary was between Rs. 400 and Rs. 500. There are various provisions in 
the Act in relation to removal or dismissal of various specified officers whose 
emoluments have been mentioned in the Act. The power to suspend, punish 
and dismiss other municipal officers and servants is contained in s. 83 of the 
Act. It provides as under: 


“83. (1) Every municipal officer and servant may be fined, reduced, suspended or 
dismissed for any breach of departmental rules or discipline or for carelessness, un- 
fitness, neglect of duty or other misconduct, by the authoritly by whom such officer or 
servant is appointed: 

(2) Provided that— 

(a) no officer whose monthly emoluments exceed rupees four hundred shall be 
dismissed by the Commissioner, without the previous approval of the standing commit- 
tee or in the case of an officer appointed for the purposes of clause (q) of section 61, 
of the Education Commitiee;...” 


There are further provisos (b) to (d) in this sub-section but they are not 
relevant for the present purpose. A plain reading of s. 83 shows that it em- 
powers punishment to be imposed against a municipal officer or a servant in- 
cluding that of dismissal only for a cause: When such is the provision, there 
is always an obligation to comply with principles of natural justice. What 
type of enquiry should be conducted against a municipal officer or servant 
before an order of punishment including that of dismissal could be passed, is 
concluded by a decision of a Division Bench of this Court in Manekjt v. Mumi- 
cipal Commissioner of Bombay.! The ratio of the case is laid down in the 
head-note as under: 


“Under s. 83 of the City of Bombay Mumicipal Act, 1888, the Standing Committee 
of the Corporation is constituted the domestic tribunal to which the right to appoint or 
dismiss its servants is delegated, and the Act does not retain the ordinary law regula- 
ting the dismissal of a servant by his master. The matter is not left open to be re- 
viewed in a Court of law. But there are ‘limitations on the exercise of the statutory 
powers of the domestic judge, viz., 

(1) there must be evidence before the domestic judge on which he can reason- 
ably find that the ground of ‘dismissal stated in the statute is in fact proved before him; 

(2) the enquiry before the domestic judge must be conducted in accordance’ with 
the principles of natural justice and in particular the accused must be given an oppor- 
tunity of being heard in his own defence and of cross-examining the opposing wit- 
nesses and also of calling his own evidence; 

(3) the decision must not be based on purely capricious grounds.” 

It is further held that 


“No express power of appeal to the Courts is given from an order of dismissal 
under s. 83 of the City of Bombay Municipal Act, and no such power can be implied 
on the true construction of the Act, provided the above limitations are complied with.” 
At page 468 Marten C. J. points out: 

“..On the other hand, common sense would rather point to the conclusion that 
where a statute creates what has been described in the arguments as a domestic tri- 
bunal by expressly delegating to a particular committee or to a particular officer the 
right to appoint and the right to dismiss, then speaking generally, that committee or 
officer is so appointed as a quasi Judge in the matter, subject to certain safeguards in 
law which I will presently indicate.” 

A little later he observes (p. 469): 

“...In the result I would hold that the true view in law is that in such cases as 

the present the Standing Committee is constituted by the statute to be the domestic 


1 (1929) 82 Bom. L.R. 468. 
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tribunal and that it was never intended by the statute to; retain the ordinary law re- 
gulating the dismissal of a servant by his master.. 

But the decided cases I think also establish this PERTE limitation on the exer- 
cise of the statutory powers of what I may call the domestic judge, namely, first, that 
there must be evidence before the domestic judge on which he can reasonably find that 
the ground of dismissal stated in the statute is in fact proved before him, and secondly, 
that any enquiry before the domestic judge must be conducted in accordance with the 
principles of natural justice, and that in particular the accused must be given an op- 
portunity of being heard in his own defence and of cross-examining the opposing wit- 
nesses and also of calling his own evidence. Thirdly, on the authorities,—though per- 
sonally I regard it as a branch of the first condition,—the decision must not be based 
on purely capricious grounds.” 

In a concurring judgment Blackwell J. points out (p. 480): 

«“_,.Accordingly, in my opinion, the authority empowered to dismiss by s. 83 was 
intended by the Legislature to be the judge of the.ground of dismissal. That being the 
view which I take of the section, I think, for the reasons which I have given, that 
that decision could only be reviewed in a Court of law either if there was no evid- 
ence to support it, or if the decision arrived at was contrary to the principles of natural 
justice.” 

This being a decision of a Court of co-ordinate jurisdiction is binding on us 
and unless the later decisions go to show that this should not be regarded as 
laying down the correct position in law we must proceed on the footing that 
the scope and ambit of the power to be exercised under s. 83 of the Act has 
been properly considered in this case. 

The question then arises, are principles of natural justice violated before 
the order of dismissal was passed against the petitioner? On behalf of the 
petitioner it is stated that the principles of natural justice are violated in a 
three-fold manner. Firstly, the argument is that the petitioner was not sup- 
plied with a complete copy of the report of the Enquiry Officer; that the por- 
tion of the Enquiry Officer’s report containing recommendation about the 
penalty proposed was omitted therefrom when the copy thereof was furnished 
to him. The argument is that when the recommendations of an Hnquiry 
Officer about the proposed penalty are not disclosed to the delinquent officer, 
no reasonable opportunity had been given to him to meet the case. ~The second 
breach of the principles of natural justice alleged on behalf of the petitioner is 
that after he submitted on July 13, 1964 his final explanation to the show cause 
notice, the said explanation was forwarded to the Enquiry Officer for his com- 
ments; that the Enquiry Officer made comments which were prejudicial to the 
petitioner; that the same were taken into account before the order of dismissal 
was passed without the petitioner being furnished with a copy thereof or without 
the contents thereof being disclosed to him or otherwise he being given any 
opportunity to meet the same. The third breach of the principles of natural 
justice alleged on behalf of the petitioner is that during the course of the preli- 
minary enquiry statements of Kotwal were recorded tnter alia on October 11 
and October 25, 1963; that in spite of request copies of these statements were 
not furnished by the Enquiry Officer to the petitioner; that the contents of 
these statements were not only relied upon by the Enquiry Officer, but his re- 
port shows that he actually treated them as evidence in the case without the 
petitioner having any opportunity to meet the same. The argument on behalf 
of the petitioner is that by reason of these breaches of principles of natural 
justice, ample prejudice is caused to the petitioner and the ultimate order -of 
dismissal is liable to be declared null and void and to be quashed. 

On the other hand, on behalf of the respondents, it is contended that under 
the rules, orders and instructions issued by the Municipal Commissioner in 
exercise of the statutory powers, the recommendations of the Enquiry Officer 
about the punishment proposed are not required to be furnished to the delin- 
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quent officer or servant; that no doubt the remarks of the Enquiry Officer in 
relation to the final explanation of the petitioner in answer to the show cause 
notice were not furnished to him, but there has been no prejudice whatsoever 
caused to the petitioner by reason of non-supply: of these remarks. So far as the 
non-supply of copies of the two statements of Kotwal is concerned, the argument 
on behalf of the respondents is that these two statements substantially con- 
tained the same material as formed part of the evidence of Kotwal that was 
taken during the course of the departmental enquiry in the presence of the 
petitioner and that no prejudice is caused to him. It is further stated that 
rules of natural justice are not embodied rules. It is urged that what is the 
requirement of natural justice and whether there is a breach of the natural 
. justice would depend on the facts and circumstances of each case; that there 
is no violation of the principles of natural justice where no prejudice is caused 
to the delinquent officer and when there is no denial of justice. 


[His Lordship after considering these contentions, proceeded] 


There can, therefore, be no doubt that by taking into account the comments 
of the Enquiry Officer dated August 13, 1964 upon the final explanation of the 
petitioner and by treating the statements of Kotwal recorded on October 11 
and October 25, 1963 as part of record and as evidence in the departmental 
proceedings, the principles of natural justice are clearly violated. 


What then is the effect of such violation of the principles of natural justice? 
It is strenuously urged by Mr. Rana on behalf of the respondents that unless 
prejudice is caused the validity of the order of dismissal is not affected not- 
withstanding such violation of the principles or rules of natural justice. He 
relied upon three decisions of the Supreme Court, reported in Firestone T. & R. 
Co. v. Workmen? Jankinath Sarangi v. State of Orissa, and Azizul Haque v. 
The State of U. P4 In the Firestone T. & R. Co.’s case there was no question 
of violation of principles of natural justice. It was a case of an alleged pro- 
cedural irregularity in the conduct of enquiry and the view taken by the 
Supreme Court was that the enquiry was properly conducted. In Janki- 
nath’s case reliance was placed upon the observations of the Supreme Court 
in para. 5 where it is inter alia stated (p. 394): 

“,..There is no doubt that if the principles of natural justice are violated and there 
is a gross case this Court would interfere by striking down the order of dismissal; but 
there are cases and cases. We have to look to what actual prejudice has been caused 
to a person by the supposed denial to him of a particular right.” 


This was a case where the alleged breach of the principles of natural justice 
was purely technical one. In this case the replies of the Chief Engineer were 
received upon the answers given by the witnesses in the enquiry. These re- 
plies of the Chief Engineer were not placed in the hands of the delinquent 
officer, but he saw them at the time when he was making the representations 
and he even used them in his defence. The Supreme Court took the view that 
in other words, they were not collected behind his back and could be used to 
his advantage and he had an opportunity of so using them in his defence. 
When such facts existed according to the Supreme Court no prejudice was 
caused to the officer. Actually upon appreciation of these facts the Supreme 
Court took the view that ‘‘in these circumstances a fetish of the principles of 
natural justice is not necessary to be made. We do not think that a case is 
made out that the principles of natural justice are violated.’’ This case, 
therefore, clearly shows that though prejudice is one of the factors to be taken 
into account whenever there is an allegation of violation of the principles of 
natural justice, upon appreciation of facts the Supreme Court clearly came to 

2 [1968] ALR. S. C. 286. 4 [1971]8 S.C. C. 796. 
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the conclusion that in fact the principles of natural justice were not violated 
In Azizul Haque’s case the Supreme Court took the view that (p. 797): 

“,..the rules of natural justice are not embodied rules. Before coming to the con- 
clusion that any particular procedure adopted had contravened the principles of natural 
justice, the Court must be satisfied that the procedure adopted was not conducive to 
reach a just decision. A party is not entitled as of right to have his attention, called 
to any material that may come before a quasi-judicial tribunal unless the material in 
question is likely to prejudice his case either directly or indirectly.” 


This was a case where a grievance was made about the comments of the Rent 
Control and Eviction Officer being taken into account by the State Govern- 
ment while the case was being considered. These comments were actually exa- 
mined by the High Court at the stage of admission of the petition and were 
found to be innocuous as the Rent Control and Eviction Officer had not ex- 
pressed any opinion in those comments. There can be no quarrel with the 
principle that has been laid down in this case. Even if it is applied to the 
facts of the present case, it is quite clear and apparent that there is immense 
prejudice to the petitioner by the comments of the Enquiry Officer upon his 
final explanation not being shown to him and upon the statements made by 
Kotwal on October 11 and October 25, 1963 being treated as part of evidence 
and copies thereof being not furnished to him. As we are of the view that 
there is clear prejudice caused to the petitioner by reason of the above vio- 
lation of the principles of natural justice, it is unnecessary to refer to the 
various reported and unreported decisions cited by Mr. Singhvi in support of 
his contention that such breach of principles of natural justice has resulted 
in invalidity of the order. Suffice it for the present purpose if reference is 
made to two of the decisions, one a decision of the Calcutta High Court and 
the other a decision of their Lordships of the Privy Council. The decision 
of the Calcutta High Court is reported in Collector of Customs v. ‘Md. H. 
Haque5 In this case a Division Bench of the Calcutta High Court has con- 
sidered the effect of written arguments being considered behind the back of 
the other party. In para. 11 it is pointed out (p. 1509): 

“|,.Even assuming that the Enquiry Officer did not rely on the written brief of the 
Presenting Officer in support of his finding on the charge against the respondent then 
also the true test is not whether he was influenced actually by the consideration of the 
written arguments... but whether there was possibility of being influenced. Surely, in 
such cases it is difficult to ascertain whether or not the Enquiry Officer was influenced 
by the written arguments presented on behalf of the concerned authority.” 


Even on facts they came to the conclusion that it cannot be said that in the 
absence of copy of the written brief the respondent could not be prejudiced 
at all. 


The decision of the Privy Council is reported in Annamunthodo v. Ouilfields 
Workers’ T.U. At page 625 Lord Denning observes: 

“Counsel for the respondent union did suggest that a man could not complain of 
a failure of natural justice unless he could show that he had been prejudiced by it. 
Their Lordships cannot accept this suggestion. If a domestic tribunal fails to act in 
accordance with natural justice, the person affected by their decision can always seek 
redress in the Courts. It is a prejudice to any man to be denied justice. He will not, 
of course, be entitled to damages if he suffered none. But he can always ask for the 
decision against him to be set aside.” 


As in the present case by reason of breach or violation of principles “of 
natural justice grave prejudice is caused to the petitioner he is entitled to 
have the order of dismissal declared null and void and to have it set aside or 
quashed. 


5 [1972] Lab. I.C. 1508. 6 [1901]3 All E.R. 621, 
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The argument of Mr. Rana was that when such breach of principles of na- 
tural justice occurs the order of dismissal is merely wrongful and the remedy 
of the aggrieved party is to file a suit for damages and that he is not entitled 
to have the order of dismissal declared null and void and get it quashed, nor 
is he entitled to be reinstated. In relation to this argument numerous autho- 
rities were cited on either side, but we do not consider it necessary to refer 
to each one of them. Suffice it for our present purpose if we refer to a few 
of Ae which deal with the dismissal of a municipal employee. Strong re- 
liance was placed by Mr. Rana upon a Full Bench decision of this Court re- 
ported in Madhav v. Sangamner Municipality.!? This decision related to the 
effect of a breach of a mere rule or regulation regarding an enquiry into the 
conduct of a municipal servant before his dismissal from employment. The 
Full Bench bas taken the view that 

“a breach of a mere rule or regulation regarding an enquiry into the conduct of a 
Municipal servant before his dismissal from employment does not entail the same con- 
sequence as a breach of the provisions of art. 311 of the Constitution of India. The 
order of dismissal passed in such circumstances is merely wrongful and not null and 
void.” 


It is further held that 


“if a Municipal servant is dismissed in breach of such a rule or regulation, he is 
entitled to a declaration that the dismissal is wrongful and to salary for the period of 
notice but neither to reinstatement in service nor to arrears of salary on the basis that 
the dismissal is void and illegal”. 


The view taken in this case is that r. 177 of the Sangamner Municipality Rules 
framed under s. 46 (e) of the Bombay District Municipal Act, 1901,is direc- 
tory and not mandatory and if a municipal servant is dismissed in breach of 
the rule, he will be only entitled to a declaration that his dismissal is wrongful 
and to salary in lieu of the period of notice. At p. 488 it is pointed out: 


“...The fundamental error of the decision (in Keshavrao Annasaheb Bhansale v. 
S. V. Sultanpure,—Special Civil Application No. 1855 of 1958, decided by Chainani C.J. 
and Badkas J. on October 4, 1958) lies in equating the provisions of a rule, directory in 
character and alterable from time to time, with the constitutional safeguard contained in 
art. 311(2). It was also wrong to treat the case of a Municipal servant on a footing 
different from that of a private employee. It is true that the Municipality is a statu- 
tory body but nevertheless, the contract of service between it and its employees is 
essentially a contract between master and servant, governed by rules which are, in their 
nature, variable. Such rules are undoubtedly meant to be observed and we expect that 
public bodies, like the Municipalities, will act with a sense of fairness and responsibility 
and not flout with impunity the wholesome rules which are a reiteration of the prin- 
ciples of natural justice. But we are concerned in this appeal to determine the legal 
consequence which flows from a non-compliance with such rules. The consequence, as 
laid down in the Broach Municipality case ( (1950) 53 Bom. L.R. 282) is only this, that 
the order of dismissal passed in violation of an administrative rule, directory in cha- 
racter, is wrongful but not void. All that the employee is entitled in such cases is a 
declaration that the dismissal is wrongful and to salary in lieu of the period of notice.” 


The categories into which cases of dismissal of servants can be classified are 
discussed at pages 494 and 495 by the Full Bench as under: 

“On an examination of the various decisions, cases of dismissal of servants would 
fall into four classes. There are, in the first instance, cases in which ‘persons employ- 
ed in civil capacities under the Union or a State’ are dismissed, removed or reduced 
in rank in violation of art, 311(2) of the Constitution. Such cases stand apart and con- 
stitute an exception to the normal rule that no declaration to enforce a contract of per- 
sonal service will be granted. Orders passed in violation of art. 311(2) are null and 
void, not merely wrongful. The second category is of cases in which an industrial 


7 (1971) 74 Bom. L.R. 488, F.B. 
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worker is dismissed in violation of the provisions of an Industrial law. The Labour 
Court or the Industrial Tribunal is entitled, in appropriate cases, to order reinstatement 
of the worker. The third category comprises cases like the Vine’s case ([1956] 3 All 
E.R. 939) and Bool Chand’s case ([1968] A.I.R. S.C. 292) where the person who is dis- 
missed from service is entitled to an office or status under a statute and the order of 
dismissal affects that status. It is the fourth class of cases with which we are directly 
concerned in this appeal and those are cases in which a statutory body acts either in 
breach of the statute or in breach of the rules and regulations’framed under the statute. 
Cases falling in this class depend for their decision on the consideration whether the 
order passed by the statutory body is in breach of a mandatory obligation imposed by 
the statute or whether the breach complained of is of a mere rule or regulation relating 
to the conditions of service. If the breach is of a mandatory obligation imposed by the 
statute, the order of dismissal would be null and void and not merely wrongful. As a 
consequence, the employee would be entitled to be reinstated in service and to past 
salary. On the other hand, if the breach complained of is of a mere rule or regulation, 
the employee would be entitled only to a declaration that the dismissal is wrongful and 
to damages by way of salary for the period of notice, even if the rule or regulation con- 
stitutes a term or condition of his service and even if it is worded in language of 
mandatory import. In the absence of a statutory provision showing that the master is 
under a restriction as to the kind of contract which he can make with his servant and 
in the absence of a provision showing that the statute obliges the master to comply with 
such a rule or regulation if he wants to dismiss a servant, the rule or regulation would 
be administrative in nature, not capable of being specifically enforced.” 


The other decision on which strong reliance was placed by Mr. Rana is the 
decision of Vimadalal J. in Idandas Phagunmal Asnani v. Sukthankar’ Fol- 
lowing the ratio of the Full Bench case above referred to, he took the view 
that if an employee of the Municipal Corporation of Greater Bombay is dis- 
missed in breach of the rules in regard to the conduct of municipal servants, 
the remedy of the aggrieved employee will be to file a suit for damages if 
he is wrongfully dismissed, but he cannot ask for a writ of certiorari for quash- 
ing the order of dismissal. 

These decisions undoubtedly support the contention of Mr. Rana, but we, 
however, find in a later decision of the Supreme Court in Sirsi Municipality 
v. Cecelia Kom Francis Tellis? that the Supreme Court has taken a view 
different from that taken by this Court in the Full Bench decision. Before 
the Supreme Court an order of dismissal of a mid-wife belonging to the staff 
of a hospital conducted and managed by the municipality was challenged and 
the only question that was canvassed before the Supreme Court related to 
the remedy to which an aggrieved employee will be entitled. It was contend- 
ed on behalf of the municipality that the aggrieved employee was not entitled 
to any declaration but if the dismissal was wrongful the remedy lay in dam- 
ages, The Supreme Court has thereafter discussed the cases of dismissal of 
a servant and it is pointed out that they fall under three broad heads. The 
first head relates to relationship of master and servant governed purely by 
contract of employment. Any breach of contract in such a case is enforced 
by a suit for wrongful dismissal and damages. Just as a contract of employ- 
ment is not capable of specifie performance similarly breach of contract of 
employment is not capable to finding a declaratory judgment of subsistence 
of employment. A declaration of unlawful termination and restoration to 
service in such a case of contract of employment would be indirectly an in- 
stance of specific performance of contract for personal services. Such a de- 
claration is not permissible under the law of Specific Relief. The second 
type of cases of master and servant arises under Industrial law. Under that 
branch of law a servant who is wrongfully dismissed may be reinstated. This 
is a special provision under Industrial law. This relief is a departure from 
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the reliefs available under the Indian Contract Act and the Specifie Relief 
Act which do not provide for reinstatement of a servant. The Supreme 
Court thereafter discusses the third category of cases of master and servant 
which is relevant for the present case. The third category of cases of master 
and servant is discussed by them in paras. 17, 18 and 19 of the judgment 
delivered by Ray J. It is there stated (p. 413): 

“17, The third category of cases of master and servant arises in regard to the ser~ 
vant in the employment of the State or of other public or local authorities or bodies 
created under statute. 

18. Termination or dismissal of what is described as a pure contract of master and 
servant is not declared to be a nullity however wrongful or illegal it may be. The 
reason is that dismissal in breach of contract is remedied by damages. In the case of 
servant of the State or of local authorities or statutory bodies, courts have declared in 
appropriate cases the dismissal to be invalid if the dismissal is contrary to rules of 
natural justice or if the dismissal is in violation of the provisions of the statute.” Apart 
from the intervention of statute there would not be a declaration of nullity in the case 
of termination or dismissal of a servant of the State or of other local authorities or sta- 
tutory bodies. 

19. The courts keep the State and the public authorities within the limits of their 
statutory powers. Where a State or a public authority dismisses an employee in viola- 
tion of the mandatory procedural requirements or on grounds which are not sanctioned 
or supported by statute the courts may exercise jurisdiction to declare the act of dis- 
missal to be a nullity. Such implication of public employment is thus distinguished 
from private employment in pure cases of master and servant.” 


It is thus held that even in respect of a servant of a public or local authority 
in appropriate cases the dismissal will be declared invalid if it is contrary 
to the rules of natural justice or if it is in violation of the provisions of the 
statute. As the later discussion in the judgment shows, the word ‘statute’ 
here refers not merely to the provisions contained in the statute but also 
it is wide enough to include within its scope the statutory rules or regula- 
tions. In para. 24 after referring to several decisions of the Supreme Court 
referred to therein, it is observed (p. 415): 

“...These decisions establish that the dismissal of a servant by statutory including 
local authorities or bodies in breach of the provisions of the statutes or orders or 
schemes made under the statute which regulate the exercise of their power is invalid 
or ultra ‘vires and the principle of pure master and servant contractual relationship has 
no application to such cases.” 


Thereafter in para. 28 they refer to certain decisions of the Courts in Eng- 
land and in para. 29 the ratio of these decisions is summed up as under (p. 415): 

“These decisions indicate that statutory provisions may limit the power of dismissal. 
Where such limitation is disregarded a dismissal may be held invalid. In this respect 
employment under statutory bodies differs from ordinary private employment. Where a 
public body is empowered to terminate employment on specified grounds or where a 
public body does not observe the procedure laid down by legislation, eg. improperly 
delegates power of dismissal to another body the courts have declared such dismissal 
from public employment to be invalid.” 


In the case before the Supreme Court the grievance of the dismissed employee 
was that her dismissal was in violation of r. 143 which was similar to the one 
that was considered by the Full Bench in Sengamner Municipalify’s case. 
While dealing with this contention in para. 32 it is pointed out (p. 416): 
“32. In the present appeal, the pre-eminent question is whether the dismissal is in 
violation of Rule 143. Rule 143 imposes a mandatory obligation. The rules were made 
in exercise of power conferred on the municipality by statute. The rules are binding 
on the municipality. They cannot be amended without the assent of the State Govern- 
ment, The dismissal of the respondent was rightly found by the High Court to be in 
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violation of Rule 143 which imposed a mandatory obligation. The respondent was dis- 
missed without a reasonable opportunity of being heard in her defence. The- dismissal 
by the municipality was without recording any written statement which might, have 
been tendered. The dismissal by the municipality was without written order. The dis- 
missal was ultra vires.” 


The Supreme Court thus affirmed the decision of the High Court giving a 
declaration to the effect that the dismissal of the respondent was illegal and 
void. A concurrent judgment is also given by Beg J. We will confine our 
attention only to the mode and conditions which relate to dismissal of officers 
and servants of bodies like the municipality and public and local authorities. 
In para. 38 he points out (p. 417): 

' “The mode and conditions of appointment, punishment, and dismissal of officers and 
servants of the Municipality were meant to be regulated by rules which has to be ap- 
proved by the State Government in the case of the City Municipalities and by the 
Commissioner in other- cases before they could become binding or be altered. Bye-laws 
could be made on certain specified subjects only after the previous sanction of the State 
Government or the Commissioner, as the case may be, given to them. Neither rules nor 
bye-laws of the Municipality could be made or altered unilaterally by it. Both oper- 
ated as laws which bound the local authority. This was clear from the provisions of 
Sections 48 and 48 of the Act.” 


In para. 41 he points out that ‘‘the principles, which are applicable to the 
relation of a private master and a servant, un-regulated by statute, could not 
apply similarly to the case of a public statutory body, exercising powers of 
punishment fettered or limited by statute and relevant rules of procedure.”’ 
In para. 42, he points out that ‘‘an express statutory provision or guarantee is 
not the only basis of a mandatory duty or obligation. It can be imposed either 
by a rule made in exercise of statutory power or it may arise by implication 
bay? ee ‘a quasi-judicial function.” In para. 43, he points out 
p. 418 

“Riven where there was no specific rule on the subject, like Rule 148... this court 
hag held that violation of implied rules of natural justice, in exercise of a quasi-~judi- 
cial statutory power, results in a legally void decision. It was so held because the ob- 
Hgation to observe rules of natural-justice was imperative in such a situation.” 


In para. 46 he points out (p. 420): 

“The case before us undoubtedly falls within the category of cases where dismissal 
must be based upon a decision arrived at quasi-judicially. about a wrong done by the 
servant. This elementary and basic procedural safeguard flows not merely from an 
implied rule of natural justice, but, in the case before us, it is actually embodied in a 
rule which we cannot interpret as anything other than a legal limitation or ‘fetter on 
the power of the Municipal Authority to dismiss. It constitutes a condition precedent 
to a valid decision to dismiss whether contained in a resolution or an order of the local 
authority. As the local Government authority had failed to see that a mandatory duty, 
embodied in a basie rule, had been carried out, the resulting decision must necessarily 
be held to be void.” 


In view of' this decision of the Supreme Court in Sirsi Municipality’ 3 case, 
the ratio of the Full Bench decision to the extent to which it is inconsistent 
with this decision cannot be regarded as laying down correct law. The dis- 
tinction that was made in the Full Bench case between violation of the man- 
datory statutory provision and a provision contained in the statutory rule 
has not been accepted by the Supreme Court. A breach of a mandatory statu- 
tory rule was regarded as sufficient to entitle an employee of a Municipality 
to ask for a declaration that his dismissal is null and void. In the Sirsi Muni- 
cipality’s case there are no observations of the Supreme Court indicating that 
a mid-wife of a hospital conducted by a Municipality held any office or status. 
In the present case s. 83 of the Act imposes an implied mandatory obliga- 
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tion upon the dismissing authority to comply with the principles of natural 
Justice and where, the principles of natural justice are violated, the petitioner 
as an employee of local authority will be entitled to have the order of dis- 
missal declared null and avoid and to get it quashed. 

The matter in the present case can also be looked at from a different aspect. 
For this purpose it will be necessary to refer to the decision of the House of 
Lords in Ridge v. Baldwin.© It was a case relating to dismissal of the chief 
constable who was alleged to be dismissed in violation of the provisions of 
s. 191 of the. Municipal Corporation Act 1882 (45 & 46 Viet. e. 50) which pro- 
vides as under: 

“191.—(1.) The watch committee shall from time to time appoint a sufficient num- 
ber of fit men to be borough constables.... 

(4.) The watch committee,... may at any time suspend, and... dismiss, any borough 

constable whom they think negligent in the discharge of his duty, or otherwise unfit 
for the same.” 
In- that case the sopeitant who was a chief constable was acquitted in a 
criminal proceeding. After his acquittal he applied to be reinstated but in 
the month of March 1958 the watch committee at a meeting decided that he had 
been: negligent in the discharge of his duties as chief constable and in purpor- 
ted exercise of powers conferred on them by s. 191(4) of the Act of 1882, 
dismissed him from that office. No specific charge was formulated against 
him, either at that meeting or at another when the chief constable’s solicitor 
addressed the committee, but the watch committee, in arriving at their deci- 
sion, considered inter alia his own statements in evidence and the observations 
made by Donovan J. on February and March 6. On the chief constable’s 
appeal to the Home Secretary, the decision given was ‘‘that there was suffi- 
cient material on which the watch committee could properly exercise their 
power of dismissal under section 191(4)’’. The chief constable thereafter 
brought an action against members of the watch committee for a declaration 
that his dismissal: was illegal, ultra vires and void and for payment of salary 
or alternatively, payment of pension from that date and damages. By a 
majority decision the House of Lords took the view that the decision of the 
watch committee to dismiss the chief constable was null and void. Lord Reid 
in his judgment points out that cases of dismissal appear to fall into three 
classes: dismissal of a servant by his master, dismissal from an office held 
during pleasure, and dismissal from an office where there must be something 
against a man to warrant his dismissal. As regards the first class, he points 
out that (p. 65) : 

“The law regarding master and servant is not in doubt. There cannot be specific 
performance of a contract of service, and the master can terminate the contract with 
his servant at any time and for any reason or for none. But if he does so in a manner 
not warranted by the contract he must pay damages for breach of contract. So the 
question in a pure case of master and servant does not at all depend on whether the 
master has heard the servant in his own defence: it depends on whether the facts emerg- 
ing atthe trial prove breach of contract”. 

Dealing with the second category of persons holding office at pleasure, it is 
held that such an officer has no right to be heard before he is dismissed. 

So far as the third class of cases is concerned, he points out that there is an 
unbroken line of authority to the effect that an officer cannot lawfully be 
dismissed without first telling him what is alleged against him and hearing 
his defence or explanation. Upon the construction of the power’ conferred 
by s. 191 he has taken the view that the power of dismissal in the Act of 1882 
could not have been exercised and cannot now be exercised until the watch 
committee have eored the constable of the grounds on which they proposed 
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to proceed and give him a proper opportunity to present his case in defence. 
While dealing with the question whether a wrongful decision of such 
a watch committee is void or merely voidable, he points out that a long line 
of decisions is to the effect that the decision given without regard to the prin- 
ciples of natural justice is void. He further points out that the body with 
the power to decide cannot lawfully proceed to make a decision until it has 
afforded to the person affected a proper opportunity to state his case. In the 
ease before their Lordships the concerned employee did not press his prayer 
for reinstatement as chief constable. Under the circumstances, a declaration 
was granted that the dismissal of the constable was null and void and the 
case was remitted for further procedure. 


As in the third class of cases the word ‘‘office’’ or ‘‘officer’’ has been used, 
it is argued that the petitioner cannot have the order of dismissal declared 
null and void unless he held any office or status. In the Sirs! Municipality’s 
case, which we have just referred to, the Supreme Court has granted a decla- 
ration to a mere mid-wife of a hospital conducted by a Municipality that her 
dismissal is null and void without even going into the question of office or 
status. However, if such examination is necessary we will like to consider 
the position of the petitioner in view of the provisions of the Act and the 
rules, regulations and other bye-laws in relation thereto. In this behalf the 
argument on behalf of the petitioner is that once the petitioner is appointed 
his rights and obligations are not governed by the contract of parties but are 
governed by the statute. After his appointment, legal relationship comes into 
existence as between an employer and an employee which is governed by the 
statute. If the scheme of the Act is examined, it is quite clear that in Chap- 
ter II of the Act there is reference to various Municipal authorities. Section 
54 provides for appointment of the Commissioner. Section 55 provides for 
appointment of Deputy Municipal Commissioner. Section 60A provides for 
appointment of General Manager of the B.E.S.& T. Undertaking. Section 
74 provides for appointment of City Engineer, executive health officer and 
hydraulic engineer. Section 76A provides for appointment of Education 
Officer. Section 77 provides for appointment of municipal secretary. Sec- 
tion 78A provides for appointment of municipal chief auditor. Section 78C 
provides for appointment of Municipal Chief Accountant. These are some 
of the provisions which deal with appointment of specified officers. After 
s. 76C there are general provisions relating to “other officers and servants,’’ 
The heading indicates that officers referred to under the provisions upto s. 78C 
are some of the officers while the remaining officers are dealt with in the 
subsequent provisions. Section 79 is a residuary provision regarding the 
appointment of other officers and servants and sub-s. (Z) thereof provides that 
the Commissioner shall, from time to time, prepare and bring before the stand- 
ing committee a schedule setting forth the designations and grades of the 
other officers and servants other than the officers and servants to be appointed 
for the purposes of el. (q) of s. 61, who should, in his opinion, be maintained, 
and the amount and nature of the salaries, fees and allowances which he pro- 
poses, should be paid to each. It was urged on behalf of the respondents that 
upto the provisions of s. 78C the word ‘‘officer’’ was used as the holder of the 
particular office but in s. 79 the word ‘‘officer’’ is not used in the same sense, 
In our opinion, there is nothing in the context to indicate that this word in 
the different provisions has been used in a different sense. On the other hand, 
the provisions of sub-s. (2) of s. 79 themselves negative such a contention. 
That sub-section provides that the standing committee or the Education Com- 
mittee, as the case may be, shall sanction such schedule either as it stands or 
subject to such modifications they deem expedient, provided that no new 
office of which the aggregate emoluments exceed rupees five hundred per month 
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shall be created without the sanction of the Corporation. The provisions of 
this sub-section, therefore, make it amply clear that the word ‘‘officer’’ is 
used in s. 79 as holder of an office. These provisions along with other provi- 
sions also go to indicate that the scheme of the Act is that other officers and 
servants who are referred to in s. 79 are ordinarily treated on par except when 
specific and express provision is made either qua sanction to their appoint- 
ment or gua dismissal or punishment or so on. Such a conclusion is reinforced 
if regard be had to the provisions of s. 80 which deal with restriction of 
employment of permanent officers and servants. The main part of that section 
provides that: 

“No permanent officer or servant shall be entertained in any department of the 
municipal administration unless he has been appointed under sections 60A, 73A, 74, 76A, 
76B, T7, 78, 78A, 78B or 78C or his office and emoluments are included in the schedule 
at the time in force prepared and sanctioned under the last preceding section:” 


The provisions of this section also indicate that the word ‘‘officer’’ is used 
here as a holder of office and such holders of offices are regarded as similar 
to those appointed under the specified sections referred to in this section. 
Section 80A. designates the authority in whom the power of appointment is vest- 
_ ed and s. 80B provides for the manner of making appointments to various posts. 
Section 83 contains uniform provisions applicable to every municipal officer 
and servant in relation to their suspension, punishment, dismissal ete. Similar 
provisions are also contained as regards the officers specifled in the earlier sec- 
tions. These provisions themselves show that it is the scheme of the statute that all 
officers and servants are ordinarily regarded as on par so far as their status 
and office are concerned, but having regard to their salary or other considera- 
tions sometimes the same is sanctioned by some other authority in whom is 
vested the power either for appointment or for imposing penalty. The petitioner 
is undoubtedly a tator drawing a salary per month between Rs. 400 and Rs. 500. 
In view of the provisions of s. 80A he can be appointed by the Municipal 
Commissioner and under s. 83 ordinarily he can be punished by the authority 
by whom he is appointed, but the various clauses contained in the proviso to 
sub-s. (2) indicate that so far as punishment like dismissal, suspension, fine, 
reduction ete. are concerned, sometimes previous approval of the specified 
authorities is required as contained in the various provisos. Thus these statu- 
tory provisions themselves are sufficient to show that having regard to provi- 
sions of the Act and the scheme thereof, the petitioner is regarded as a holder 
of an office. 


Such a conclusion is reaffirmed if regard be had to the Municipal Service 
Regulations which are statutory regulations made in exercise of the power 
conferred by s. 81 (J) (b), (c), (d) and (e) of the Act on the Standing Com- 
mittee. The definition of the word ‘‘lien’’ in Regulation 8(8) shows that it 
means the title of a municipal servant to return in a substantive capacity to 
& permanent post to which he has been appointed substantively. Thus a 
municipal servant has been reaffirmed a title by way of lien to the post to 
which he has been substantively appointed. Regulation 11 provides that two 
or more municipal servants cannot be appointed substantively to the same 
permanent post at the same time. If further provides that a municipal servant 
cannot be appointed substantively except as a temporary measure, to two or 
more permanent posts at the same time. This provision, therefore, contains 
a right or a lien in a municipal servant in a post to which he is substantively 
appointed. Regulation 10 provides that the service of a municipal employee 
as a whole time servant is at the disposal of the Municipal Corporation. 
Regulation 20 deals with fixation of pay of the various municipal servants, 
and it inter alia provides that such pay cannot be increased so as to exceed 
the pay sanctioned for his post without the sanction of an authority compe- 
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tent to create a post in the same cadre on a rate of pay equal to his pay when 
increased. Chapter VI-A of thesé Regulations provides for dismissal and suspen- 
sion. Under Regulation 57 in his Chapter a dismissed municipal servant is not 
entitled to any pay and allowance and under Regulation 58 a municipal ser- 
vant under suspension is only entitled to the subsistence allowance. Regu- 
lation 59 contains provisions for pay and allowance for the period of absence 
from duty upon reinstatement of a dismissed or suspended servant. Regula- 
tion 60 imposes a bar upon a municipal servant to avail of leave during the 
period of suspension. Chapter VI-B of these regulations provide for com- 
pulsory retirement. Under Regulation 67 ordinarily every Municipal officer 
or servant including the honorary, staff at the Municipal Medical Colleges and 
hospitals shall retire at the age of 58 years. It is unnecessary to refer to the 
other Regulations because in our opinion these Regulations by themselves are 
sufficient to show that an officer or servant who is appointed in exercise of the 
powers conferred by s. 79 holds various rights and is liable to suffer from 
various disabilities under several Municipal Service Regulations which are made 
in exercise of statutory powers. The very preamble part of these Regulations 
also shows that they are required to be framed by the Standing Committee 
and they are required to be confirmed by the Corporation. Thus an effective 
machinery is provided for even modification of such Regulations and unless 
they are modified or amended in a manner permitted by the various statutory 
provisions of the Act they cannot be altered or amended at the sweet will of 
any appointing authorities including the Municipal Commissioner. 

If regard be had to the compilation containing important office circulars, 
orders and instructions for dealing with cases involving disciplinary ete. 
matters, it is quite clear that there are various limitations put upon the rights 
of a municipal servant which normally cannot imposed upon an ordinary 
employee whose relationship is governed as under common law between a 
master and servant. Suffice it for the'present purpose if reference is made to 
paras. 10 and 11 of Chapter II of this compilation dealing with Manual of 
Departmental Inquiries. Under para. 10 a municipal servant under suspension 
for misconduct is not permitted to retire on reaching the age of compulsory 
retirement but he should be retained in service till the enquiry into the charges 
against him is completed and final orders are passed. Paragraph 11 provides 
that the resignation of, a municipal servant under suspension should not be 
accepted during the pendency of a Departmental Enquiry against him. Para- 
graph 12 provides that a municipal servant under suspension continues to 
be governed by Municipal Service Regulations and Conduct and Discipline 
Rules and hence cannot engage himself in private business, trade or employ- 
ment during suspension without the sanction of the competent authority. 
Ordinarily if rights are governed as at common law between a master and 
servant, such limiations are not to be found upon the rights of an ordinary 
employee or servant. ' 

It will not be out of place to refer to the provisions of s. 521, because under 
that section the officers, authorities and servants mentioned therein are deem- 
ed to be public servants. That section lays down that 

“The Commissioner and Deputy Commissioner, General Manager and every coun- 
cillor and every municipal officer ov servant appointed under this Act... shall be deem- 
ed to be a public servant within the meaning of section 21 of the Indian Penal Code”. 
This section, therefore, confers the status of a public servant upon every 
Municipal officer and servant and if he is obstructed in the discharge of his 
duties then the person so obstructing is liable to be prosecuted under the 
various requisite provisions of the Indian Penal Code for causing: obstruction 
to a publie servant in the discharge of his official duties. 

There is one other material to which reference should be made for the pur- 
pose of considering the question whether an officer or a servant employed by 
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a statutory body like the Municipal Corporation can be regarded as holding 
any office or as having any status. Part II of the Constitution of India deals 
with fundamental rights and under art. 12 thereof the word ‘‘State’’ is ‘de- 
fined so as to include within its scope not only the Government and Parlia- 
ment of India and the Government and Legislature of each of the States but 
it is wide enough to include all local or other authorities within the territory 
of India or under the control of the Government of India. In view of this 
definition of the word “‘State’’ in art. 12 fundamental rights are guaranteed 
not only to servants of the Government, Central or State, but they are equally 
guaranteed to all local or other authorities within the territory of India. It 
has not been disputed and it cannot be disputed that a Municipal Corporation 
constituted under the Act is a local authority within the meaning of this 
Article. An officer or servant of a Municipal Corporation upon being 
guaranteed the fundamental rights under the said Article, is entitled to funda- 
mental rights guaranteed under arts. 14,15 and 16 of the Constitution. These 
provisions also show that a Municipal officer or a servant has rights and 
privileges and has to suffer from certain disabilities which may be disregard- 
ed at common law when ordinarily the relationship is as between master and 
servant. 

In this connection it will be apposite to refer to the decision of the Supreme 
Court in Roshan Lal v. Union of India.!! This case deals with the legal 
position of a Government servant and points out the reasons and circumstances 
why he can be regarded as a person having a status. At page 1894 it is 
pointed out: 

“| ..It is true that the origin of Government service is contractual, There is an 
offer and acceptance in every case. But once appointed to his post or office the Gov- 
ernment servant acquires a status and his rights and obligations are no longer deter- 
mined by consent of both parties, but by statute or statutory rules which may be fram- 
ed and altered unilaterally by the Government. In other words, the legal position of 
a Government servant is more one of status than of contract. The hall-mark of status 
is the attachment to a legal relationship of rights and duties imposed by the public law 
and not by mere agreement of the parties. The emolument of the Government servant 
and his terms of service are governed by statute or statutory rules which may be uni- 
laterally altered by the Government without the consent of the employee. It is true 
that Article 311 imposes constitutional restrictions upon the power of removal granted to 
the President and the Governor under Article 310. But it is obvious that the relation- 
ship between the Government and its servant is not like an ordinary contract of service 
between a master and servant. The legal relationship is something entirely different, 
something in the nature of status. It is much more than a purely contractual relation- 
ship voluntarily entered into between the parties. The duties of status are fixed by the 
law and in the enforcement of these duties society has an interest. In the language of 
jurisprudence status is a condition of membership of a group of which powers and duties 
are exclusively determined by law and not by agreement between the parties concerned.” 
Each one of the statements contained in the above passage, except reference 
to the provisions of art. 311 is applicable to a Municipal officer and a servant. 
Article 311 of the Constitution provides for a reasonable opportunity to be 
given to a person holding a civil post under the Central or State Government 
before an order of dismissal, removal or reduction in rank can be passed 
against him. As the provisions of that Article are only applicable to persons 
holding a civil post under the Government, Central or State, they cannot be 
availed of by a Municipal officer or servant. However, similar rights are con- 
ferred upon a Municipal officer and servant by reason of the provisions of 
s. 83 of the Act and the circulars, orders and instructions issued by the Municipal 
Commissioner, which are compiled in a compilation. They can be fined, re- 
duced, suspended or dismissed for a stated cause after not only following the 
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rules of natural justice but after complying with the procedure regulated by 
the circulars, orders and instructions issued by the Municipal Commissioner, 
which are compiled in the compilation. 

A question regarding the position or status of a Secretary of a Zilla Pari- 
shad arose for consideration of the Allahabad’ High Court in Sharat Chand 
v. State of U. P2 In para. 19 the Division Bench of the Allahabad High 
Court points out (p. 635): 

“The position of a servant under the District Board Act is not very much different 
from that of a Government servant. Just as in the case of a permanent Government 
servant, Fundamental Rule 56 prescribes the age of superanuation, In the same way in 
the rules framed under notification... it has been provided that the age of retirement 
from service of all employees of the District Board shall be 58 years. This indicates 
that once a District Board servant is permanently appointed to a post he gets a right 
to hold the post till the age of superannuation, that is, 58 years and termination of his 
employment before he reaches that age would per se be punishment as it entails for- 
feiture of his rights. In such a case the Regulation regarding dismissal, removal or re- 
duction of officers and servants of the District Board,... comes into operation. Accord- 
ing to this Regulation no officer or servant can be dismissed or removed without reason- 
able opportunity Here given to him for showing cause against the action proposed to 
be taken against him 


This decision also on that an officer of a Zilla Parishad is treated so far 
as his office or status is concerned on the same footing as a Government servant. 

Upon consideration of all the circumstances it is quite apparent that if it 
is necessary to record any finding on the question whether the petitioner held 
_ any office or status, there can be no difficulty in holding that he held office or 

status whose rights, obligations, duties, liabilities ete. are governed by the 
provisions of the Act, the various statutory regulations made and the various 
orders, circulars and instructions issued in exercise of the statutory powers. 
That being the position, his dismissal in contravention of the rules of natural 
justice will in any event entitle him to ask for a declaration that the order of 
his dismissal is a nullity. 

The next contention of Mr. Singhvi « on behalf of the petitioner was that the 
order of: dismissal was ‘passed against the petitioner in breach of statutory 
rules. For this purpose he referred to the same breaches which are discus- 
sed above in relation to breaches or acts in violation of the principles or rules 
of natural justice. The argument is that where a dismissal is in breach of 
statutory rules, the Court is entitled to declare the order of dismissal as null 
and void, because such rules being statutory rules impose a mandatory obli- 
gation upon the concerned authority to comply therewith before an order of 
penalty can be passed. Functions of several Municipal authorities are laid 
down in s. 64 of the Act. Sub-section (3) thereof provides for special func- 
tions of the Commissioner. It lays down: 

“g4, (3) Subject, whenever it is in this Act expressly so directed, to the approval 
or sanction of the corporation or the standing committee or the Improvements Commit- 
tee or the Education Committee and subject also to all other restrictions, limitations 
and conditions imposed by this Act, the entire executive power for the purpose of carry- 
ing out the provisions of this Act vests in the Commissioner, who shall also— 

(a) perform all the duties and exercise all the powers specifically imposed or 
conferred upon him by this Act; 

(b) prescribe the duties of, and exercise supervision and control over, the acts and 
proceedings of all municipal officers and servants, other than the mumicipal secretary and 
the municipal officers and servants immediately subordinate to him, and subject to the 
regulations at the time being in force under section 81 dispose of all questions relating 
to the service of the said officers and servants and their pay, privileges and allowances;” 


12 (1971) 6 S.L.R. 624. 
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The-effect of these provisions is that the entire residuary executive power for 
carrying out the provisions of the Act is vested in the Commissioner save and 
except where it is otherwise provided. He is clothed with a power to pres- 
cribe duties and exercise supervision and control over all municipal officers 
and servants and subject to the regulations for the time being in force under 
s. 81 to dispose of all questions relating to the service of the said officers and 
servants. The very reference to the Regulations made under s. 81 clearly 
indicates that the Municipal Service Regulations which are made in exercise 
of the powers conferred by s. 81 have statutory force and the power of the 
Municipal Commissioner is controlled by the said Regulations. The ambit 
of the powers conferred by s. 64(3) on the Commissioner is wide enough to 
clothe him with a power to issue circulars, orders and directions including 
instructions qua punishment of municipal officers and servants by imposing 
fine, suspending them or dismissing them. Thus reading s. 64 with s. 83 the 
Commissioner is clothed with. ample statutory powers to issue circulars, orders, 
directions and instructions providing the manner in which a disciplinary en- 
quiry should be conducted against a concerned Municipal officer or servant 
before the punishment or penalty referred to in s. 83 is imposed against him. 
The compilation containing important office circulars, orders and instructions 
for dealing with cases involving disciplinary ete. matters is prepared by the 
Municipal Commissioner in exercise of the powers conferred on him under 
s. 64(3) read with s. 83 of the Act. Chapter I of this compilation undoubtedly 
refers to the provisions of this section but no such reference is to be found 
thereto in Chapter II of this compilation dealing with Manual of Departmen- 
tal Inquiries. Without such a preamble or introductory power there can be 
no doubt that such circulars, orders and instructions can be issued by the 
Commissioner only in exercise of his power under s. 64(3) read with s. 83 and 
they will normally be binding on them unless they are inconsistent with any 
other provision of the Act. 

Our attention has been invited to a fairly good number of reported as well 
as unreported decisions on the binding effect of circulars, orders, instructions 
etc. We do not consider it necessary to refer to each one of them but reference 
to a few of them will suffice for the present purpose to come to the conclusion 
that such circulars, orders, directions and instructions issued by the Commis- 
sioner in exercise of his statutory powers under s. 64 read with s. 83 have 
binding effect as if they are statutory rules or orders. In The State of 
Maharashtra v. B. R. Patel? the Court had occasion to consider the effect of 
a circular issued by the Government authority. The Court observed: 

“...The circular affects conditions of service. It contains general directions which 

all Government servants under the control of the Government of Bombay had to follow. 
It was also issued by order of the Governor of Bombay, who was the authority com- 
petent to make rules in this behalf. No other formality was required for making a rule 
on this subject. Although, therefore, the circular is not issued in the form of a .rule, 
as it affects conditions of service of all persons serving in connection with the affairs of 
the Bombay Province and as it was issued by the authority competent to make rules in 
this behalf, it can, in our opinion, be regarded as a rule.” 
The principles laid down in this case will equally apply in the present case. 
All circulars, orders and instructions contained in Chapter II dealing with 
Manual of Departmental Inquiries are issued by a competent authority, namely 
the Municipal Commissioner who is clothed with a statutory power to do so 
under s. 64(3) read with s. 88 of the Act. . 

The effect of instructions issued by the Government was considered in Sant 
Ram v. State of Rajasthan.4 At page 1914 it is observed: 

“,,.It is true that Government cannot amend or supersede statutory Rules by ad- 


18 (1981) O. C.J. Appeal No. 28 of 1960, August 10, 1961 (Unrep). 
decided by Chainani C, J. and Mody J., on 14 Teer] ATE. a ini 
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ministrative instructions, but if the rules are silent on any particular point Government 
can fill up the gaps and supplement the rules and issue instructions not inconsistent 
with the rules. already framed.” 


In view of these observations of the Supreme Court even if we regard the 
Municipal Servants’? Conduct and Discipline Rules contained in Chapter I of 
the Compilation as statutory rules framed in exercise of the power, under 
s. 64(3) read with s. 83 of the Act— and we do not regard the provisions con- 
tained'in Chapter II of the Compilation dealing with Manual of Departmental 
Enquiries as such statutory rules, still even on the footing of administrative 
instructions they are framed to supplement the rules and will be binding on 
the concerned authority. 

In Union of India v. K. P. Joseph,'5 the Supreme Court had occasion to 
consider the rights created by administrative orders. It was held (p. 305): 

«"..To say that an administrative order can never confer any right would be too 
wide a proposition. There are administrative orders which confer rights and impose 
duties. It is because an administrative order can abridge or take away rights that 
we have imported the principle of natural justice of audi alteram partem into this area”, 


The order that was canvassed before them was regarded as providing for 
certain benefits to ex-military personnel on re-employment on the basis of 
their length of actual military service. Such an order was regarded as confer- 
ring a right relating to conditions of service and the Court can enforce that 
right, if need be, by issuing a writ of mandamus. 

The binding effect of instructions issued by the Municipal Commissioner 
in exercise of his powers under s. 64(3) of the Act was considered by a Division 
Bench of this Court in Municipal Corpn. v. Miss Dethe."© At page 748 after 
referring to the provisions of s. 64(3) of the Act it is observed: 

“.. By virtue of these provisions, -the Commissioner would be entitled to issue in- 
structions to the Municipal officers and servants and those instructions would bind them. 
Such instructions must, undoubtedly, be within the frame-work of the rules and regu- 
lationg made by the Corporation, but so long as the Commissioner acts within that 
frame-work the instructions issued by him would have binding authority.” 


These decisions in our opinion, are sufficient to support the view that we have 
taken as regards the binding effect of the rules contained in Chapter II deal- 
ing with Manual of Departmental Inquiries contained in the Compilation. In 
our opinion, a breach either of the provisions of s. 83, or even of any circular, 
order or instruction contained in Chapter II dealing with Manual of Depart- 
mental Inquiries, will furnish a concerned Municipal officer or servant with 
a cause of action and if the rules of natural justice are violated, he will be 
entitled to come before this Court and any order of punishment passed in 
breach of such rules which regulate or codify the rules of natural justice so 
far as the Municipal authorities are concerned, is null and void. 

[His Lordship after dealing with points not material to this report, con- 
eluded. ] 

In the result, we set aside the order passed by the trial Court. We issue a 
writ of certiorari quashing the order of dismissal dated October 28, 1964 
passed against the petitioner as also the order passed in appeal rejecting his 
appeal. We issue a writ of mandamus against the respondents directing them 
to reinstate the petitioner in his original post. This, however, will not affect 
the power of the respondents to take such action as they are entitled to take 
under law against the petitioner. 

By prayer (c) the petitioner has asked for a writ of mandamus against the 
respondents directing them to pay the petitioner his salary from January 4, 
1964 till the date of his reinstatement in service as if he had all along con- 
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tinued in service. During the course of the hearing of this appeal Mr. Singhvi 
informed us that after the ofder of dismissal of the petitioner was passed, he 
participated in the business carried on by his wife. We do not consider it 
necessary to go into the question as to what is the effect of such participation 
in business on the part of the petitioner after the order of dismissal. So far 
as prayer (c) is concerned, we direct that the question whether the petitioner 
ig entitled to relief therein asked for and to what extent, should be considered 
by the trial Court after the petitioner has filed an affidavit stating what work 
he did after the order of dismissal was passed and what sum or ‘sums of 
money he earned thereafter. After such an affidavit is filed by the petitioner 
the respondents will be at liberty to either controvert the statements made in 
this affidavit or to put forward such material as may be proper for considera- 
tion of the Court in relation to his prayer for past salary. Such a course 
will not deprive the petitioner of his right to contend that notwithstanding 
his participation in the business of his wife he is entitled to the full amount 
of arrears of salary as prayed for in the petition. The trial Court will dispose 
of and pass appropriate order in respect of prayer (c) after giving an oppor- 
tunity to both the parties to make their submissions, 

The petitioner has substantially succeeded in this appeal and we direct 
that the respondents will pay the costs of the petition which are quantified 
at Rs. 350 and the costs of the appeal which are quantified at Rs. 3,000. In 
addition to these amounts, the respondents will be liable to pay the cost of the 
appeal paper books that have been supplied to their attorneys. 


Order set aside. 


APPELLATE CIVIL. 


Before Mr. Justice Kantawala. 


MESSRS. HARBANSING AJITSINGH v. UNION OF INDIA.* 


Civil Procedure Code (Act V of 1908), Sec. 80—Suit against Union of India for loss 
suffered in respect of goods sent by railway—Notice under s. 80 addressed only to 
General Managers of railways concerned—Whether notice not in compliance with 
s. 80 as not addressed to Union of India. 

Section 80 of the Civil Procedure Code, 1908, does not prescribe the particular 
person to whom the notice should be addressed. In respect of a suit for a claim 
relating to the Railway Administration what the section requires is that the notice 
should be delivered to or left at the office of the General Manager of the Railway 
to which it relates. It is not necessary that the notice should be addressed to the 
Union of India against whom a claim is made. 

State of Bombay v. Dr. Advani, applied. 


Tar facts appear in the judgment. 


K.M. Mam, for the petitioner. 
Dr. B. R. Naik, for the respondents. 


KANTAWALA J. This Civil Revision Application arises out of a suit filed 
by the petitioners to claim a sum of Rs. 684.95 P. on account of loss suffered 
by them by reason of short delivery of woollen goods. On April 29, 1958, the 
goods were consigned under Railway Receipt No. 3374 of 1965 to be carried 
to Imphal Out Agency, North Eastern Railway. In February 1959 when the 
delivery of the goods was given to the petitioners, a certificate of damage and 


*Dectded, October 20, 1972. Civil Revision 1 (1962) 64 Bom, L.R. 446, s.c. [1968] 
Application No. 959 of 1967. A.I.R. Bom. 18. 
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shortage dated February 7, 1959 was issued to them by the Station Master of 
the destination station. After giving him the notice under s. 77 of the Indian 
- Railways Act and under s. 80 of the Code of Civil Procedure, the petitioners 
filed a suit against the Union of India, claiming a sum of Re. 684.95 P on ac- 
count of damage and shortage. The suit was dismissed by the trial Court on 
the preliminary objection that the notice under s. 80 of the Code of Civil Pro- 
cedure was not in compliance with the provisions thereof. That decision of 
the trial Court was confirmed by the full court in Application No. 275 of 1962. 

Thus, the only ground on which the revision application is filed is that the 
subordinate Court was in error in taking the view that the notice given under 
s. 80 of the Code of Civil Procedure was not in compliance with its provisions. 
The only flaw pointed out in the judgment of the subordinate Courts is that 
the notice was addressed to the General Manager, Central Railway, Victoria 
Terminus, Bombay and the General Manager, North Eastern Railway, Gor- 
akhpur, but it was not addressed to the Union of India. Now it is well set- 
tled that the object of giving notice under s. 80 of the Code to the Govern- 
ment or a public servant is to give an opportunity to the appropriate autho- 
rity to apply its mind to the claim and see if it was justified and can be settled. 
Such notices are not required to be construed in a manner to defeat such a 
claim. The only ground on which the contention of the Union of India has 
been accepted is that the notice is not in compliance with s. 80 of the Code, 
inasmuch as it is not addressed to the Union of India but is addressed to the 
General Manager of the Central Railway and the General Manager of the North 
Eastern Railway. Before the subordinate Courts, an unreported decision of 
Gajendragadkar J. in Damodar Shivram v. General Manager, M. & 8. M. 
Railway,' has been relied upon. Counsel of both the parties are, however, un- 
able to get a copy of this judgment as the records in this case are transferred 
to the State of Gujarat upon reorganisation of the States. 

The manner in which the notice under s. 80 is required to be interpreted 
is now well settled. It is always appropriate to bear in mind the purpose 
for which the provisions of s. 80 of the Code are enacted. The object of this 
section is to give intimation to the Government by proper notice containing 
the various matters which are set out in s. 80 so as to enable it to inform the 
grounds on which justice is asked for. Section 80 of the Code does not pres- 
cribe the particular person to whom it should be addressed. In respect of a suit 
for a claim relating to the Railway Administration, what the section requires is 
that it should be delivered to or left at the office of the General Manager of the 
Railway to which it relates. Even upon a liberal construction of the provi- 
sions of s. 80 there is nothing therein to show that it must be addressed to the 
Union of India. The notice even though it is addressed to the General Man- 
ager, Central Railway and the General Manager, North Eastern Railway, clearly 
states that the petitioners are entitled to claim from the Union of India the 
sum of Rs. 684.95 P. This statement in the notice gave no scope for doubt 
that it is the case of the petitioners that the claim is made against the Union 
of India but as required by s. 80 it has to be delivered at or left at the place 
of the General Manager of the Railway concerned. 

In the State of Bombay v. Dr. Advani* Patel J. had occasion to consider the 
validity of the notice addressed to the Secretary to the Government for the 
suit intended to be filed against the Government. On behalf of the Govern- 
ment, a plea was taken that the notice under s. 80 was invalid as it was not 
addressed to the Government but was merely addressed to the Secretary to 
the Government. This contention was rejected by the learned Judge. It is 
pointed out that a reference to s. 80 of the Code shows that it is not required 

1} (1955) Civil Revision Application No. 2 (1962) 64 Bom. L.R. 446, s.c. [1963] 
812 of 1954, decided by Gajendragadkar J., ALR. Bom, 18. 
on November 28, 1955 (Unrep.). 
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to be addressed to the Government. Section 80 requires that the notice should 
contain the cause of action, the name and description and place of residence. 
of the plaintiff and the relief which he claims and that it must be left with the 
Secretary to the Government. These requirements are complied with. Even 
otherwise notice must be read in a rational and sensible manner. It is not 
the function of the Court to prick holes in the notice in order to invalidate it. 
If all the requirements of the Code are substantially complied with then it is 
impossible to hold that the notice is invalid. Though the notice is addressed 
to the Secretary to the Government, it has reached the proper quarters and 
there cannot be the least doubt that in substance the requirements of the sec- 
tion have been complied with. In this view of the matter, Patel J. was in- 
clined to reject the preliminary contention urged on behalf of the Govern- 
ment on the question of invalidity of notice under s. 80. 

Each of the observations made by Patel J. is equally applicable so far as 
the facts of the present case are concerned. This is a suit against the Union 
of India in relation to the transaction entered into with the Railway Admi- 
nistration and what s. 80 requires is that such notice must contain the vari- 
ous particulars specified therein and ought to be delivered to or left at the 
office of the General Manager of the Railway in case of a suit against the 
Central Government, when it pertains to railway. The petitioners have com- 
plied with the requirements of this provision when they served the notice 
dated December 26, 1959 upon the General Manager, Central Railway, Bom- 
bay, and the General Manager, North Eastern Railway, Gorakhpur. 

In the present case the subordinate Court has failed to exercise the juris- 
diction vested in it by taking an erroneous view on the question of validity of 
notice under s. 80 of the Code. 

In the result, the petition is allowed. Rule is made absolute. Respondent 
shall pay the costs of the petitioners. As the proceedings in the present case 
were initiated by the petitioners as early as in the year 1960, the trial Court 
is directed to expedite the disposal of this matter upon the papers being re- 
ceived by that Court. Rule made absolute. 


Before Mr. Justice Deshmukh and Mr. Justice Joshi. 
BABU RAMA CHAUGULE v. THE GOODWILL BANK LTD., MIRAJ.* 
Provincial Insolvency Act (Act V of 1920), Secs, 28, 47—Civil Procedure Code (Act V 
of 1908), O. XXII—Mortgagor adjudged insolvent after passing of mortgage decree 
in favour of mortgagee to recover mortgage amount—Mortgagee filing, after adjudi- 
cation order, darkhast application for sale of mortgaged property to realise decretal 
amount—Whether Official Receiver a necessary party to application filed by mortgagee. 


In a mortgage suit a decree was passed in favour of the mortgagee to recover the 
mortgage amount, Thereafter the mortgagor was adjudged insolvent under the Pro- 
vincial Insolvency Act, 1920. The mortgagee then filed a Darkhast against the mor- 
gagor for sale of the mortgaged property to realise the decretal amount. The mort- 
gagor opposed the application on the ground that as the Official Receiver was not 
made a party to the application the mortgagee could not proceed with it. On the 
question whether under s. 28(6) of the Act the remedies of a secured creditor were 
not affected by the insolvency of the mortgagor and hence it was not peony to 
make the Receiver a party to the application:— 

Held, that the provisions of r. 10 of O. XXII of the Civil Procedure Code, 1908 3 
applied to execution proceedings: 

Krishna Ramchandra v. Bhikchand Ramkaran,! referred to; 


*Dscided, January 12/15, 1973. Letters at Sangli, in Special Regular Darkhast No, 10 
Patent Appeal No, 45 of 1970, against the deci- of 1968. 
sion of Kantawala J., in First Appeal No. 810 L (1941) 48 Bom. L.R. 719, S.C, [eae] 
of 1985, dismissing the appeal against the deci- ALR. Bom. 82. 
sion of D. M. Wagh, Civil Judge, Senior Division aks 
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that the Receiver on whom, after his appointment, the property had devolved 
under s. 28 of the Act, alone represented the property, and 

that, therefore, the application filed against the mortgagor alone without bring- 
ing the Receiver on record was misconceived in law and should be dismissed. 

Kripa Nath v. Ganga Prasad,? agreed with. 

Tribhovandas v. Abdulally3 and Kala Chand Banerjee v. Jagannath Marwari,4 
referred to. 

The operation of s. 28 of the Provincial Insolvency Act which automatically com- 
mences upon the passing of the order of adjudication is saved or suspended in case 
of a secured creditor to the extent of two of his rights, viz. the power to deal with 
the security and the manner in which he deals with it for the purpose of realis- 
ing his dues. Therefore if a secured creditor has a right to sell the property 
through Court or privately, or to foreclose it, that right is not affected. The man- 
ner of enforcing the security, viz. selling privately or through Court foreclosing 
through the same manner is also not affected. This does not mean that the secured 
creditor could deal with the property in the absence of any legal representation of 
that property. If by operation of law from the date of adjudication the insolvent 
ceases to represent the property altogether and the only person that can represent 
that property and deal with it is the Receiver appointed by the Insolvency Court, 
the secured creditor cannot ignore that fact. Therefore, a devolution by the opera- 
tion of law cannot be ignored by the secured creditor. 


On October 31, 1949 in a mortgage suit a decree was passed in favour of the 
Goodwill Bank Ltd. (respondent-mortgagee) for Rs. 7,080 with interest at the 
rate of 6 per cent. per annum on Rs. 6,000. On December 6, 1957 Babu Rama 
(appellant-mortgagor) was adjudicated insolvent in Insolvency Petition No. 8 
of 1950. Thereafter, in the year 1963 the respondent filed a Darkhast being 
Darkhast No. 10 of 1963 for sale of the mortgaged property with a view to 
realise the amount due under the decree. The appellant opposed this appli- 
cation on the ground that the Darkhast application could not proceed as the 
official receiver was not made a party. That application was rejected by the 
executing Court. The appellant appealed to the High Court. 

The appeal was heard by Kantawala J., who in his judgment delivered on 
July 18, 1969, observed as follows. 


KANTAWALA J. Mr. Pratap, on behalf of the appellant, contended that the 
Official Receiver is a necessary party to the execution Darkhast because he is a 
person interested in looking after a proper sale. He is also interested in sur- 
plus sale proceeds. He is also a person interested in challenging the sale 
under O. XXI, r. 90 of the Civil Procedure Code. He is also interested in 
seeing that the insolvent does not collude with the decree-holder. He is also 
interested in safeguarding the property. On these grounds, he contended 
that the Official Receiver not being made a party, the present execution Darkhast 
cannot proceed further. Reliance was also placed by Mr. Pratap on the decisions 
of Kala Chand Banerjee v. Jagannath Marwart,| Indian Cotton Co. v. Ram- 
charan Lal and Kripa Nath v. Ganga Prasad} In each of these cases the 
question involved was whether an Official Receiver was a necessary party in 
suit to enforce the mortgage. In none of the cases, the Court had an occasion 
to consider the question whether after a decree absolute for sale is passed in 
favour of the mortgagee-decree-holder if he files an application for sale of the 
property, is the Official Receiver a necessary party? That question can pro- 
perly be decided having regard to the provisions of s. 28 of the Provincial 
Insolvency Act. That section deals with the effect of an order of adjudication. 


2 R A.LR. All. 256. (1927) 29 Bom. L.R. 882, P.C., 8.C. 
-8 (1914) 17 Bom. L.R. 209, s.c. [1915] [1997] ALR. P. C. 108. 
A.LR. Bom. 298. 2 [1989] A.LR. Nag. 128. 
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Under sub-s. (/) thereof on the making of an order of adjudication, the in- 
solvent shall aid to the utmost of his power in the realisation of his property 
and the distribution of the proceeds among his creditors. Sub-section (2) 
deals with the vesting of the property in the receiver and it further lays down 
that no creditor to whom the insolvent is indebted in respect of any debt pro- 
vable under the Act shall, during the pendency of the insolvency proceedings, 
have any remedy against the property of the insolvent in respect of the debt 
or commence any suit or other legal proceedings except with the leave of the 
Court on such terms as the Court may impose. Sub-section (6) of this section 
is very important. It lays down that nothing in this section shall affect the 
power of any secured creditor to realise or otherwise deal with his security in 
the same manner as he would have been entitled to realise or deal with if this 
section had not been passed. In view of this provision a secured creditor may 
some times choose to remain outside the insolvency proceedings and may look 
to the security of the mortgaged property for the realisation of his dues. In 
the present case, since the Darkhast is filed for sale of the mortgaged property, 
I must proceed on the assumption that the decree absolute for sale is already 
passed, A mortgagee decree-holder is entitled to proceed with the sale of the 
property with a view to realise the amount due under the decree. As a decree 
absolute for sale is passed, this is what the respondent has chosen to do in the 
present case. For such an application, in my opinion, it is not obligatory to 
make the Official Receiver a party. 

None of the apprehensions suggested by Mr. Pratap is likely to be effected 
by the Official Receiver not being made a party. His right to the surplus of the 
sale proceeds is in no way affected by his not being made a party. His right 
to challenge the sale as a person affected by the sale under O. XXI, r. 90 of the 
Code is also not dependent upon the fact whether the receiver is made a party 
to the execution Darkhast or not. It does not lie in the mouth of the insolvent 
judgment-debtor to say that he may collude with the decree-holder and that is 
why the receiver should be made a party. Reliance was also placed by Mr. 
Pratap on the provisions of O. LIV, r. 5 of the Code which entitled a defen- 
dant to make payment into Court of the amounts due under the decree before 
a sale made in pursuance of a final decree is confirmed. This right is also not 
affected. It will be open either to the insolvent or at his instance or otherwise 
to the Official Receiver to make deposit as contemplated by O. XXXIV, r. 5 of 
the Code before the sale is confirmed, but there is nothing in the various pro- 
visions referred to by Mr. Pratap which goes to indicate that an Official Receiver 
is a necessary party in an application for sale of property pursuant to a decree 
absolute for sale and that execution proceedings cannot proceed further in his 
absence. In my opinion, the trial Court was right in rejecting the objection 
that was raised by the appellant judgment-debtor. 


The appellant appealed under the Letters Patent. 
H. G. Advani with S. C. Pratap, for the appellant. 


DrsHMUEKH J. This appeal arises out of the execution proceedings. The 
facts are no longer in dispute. The respondent-Bank as a plaintiff filed Civil 
Suit No. 115 of 1949 against the appellant-defendant on the basis of a simple 
mortgage bond to enforce their debt by sale of a mortgaged property. This 
suit resulted in a final decree on October 31, 1949. It was an instalment decree 
payable by an annual instalment of Rs. 700. The first of such instalments was 
payable on June 30, 1950 and regularly thereafter on the same date in the 
subsequent years. On failure of payment of any two instalments, the entire 
decretal amount was due and payable. It appears that the first instalment 
was paid but thereafter there was no regular payment made within the time 
provided by the decree. Three Darkhasts were given from time to time in 
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1955, 1958 and 1961. After Special Darkhast No. 48/61 was disposed of on 
May 6, 1962, the present Darkhast has been filed on February 7, 1963. It is 
out of this last Darkhast that the present appeal arises. 

This Darkhast in 1963 has been filed against the judgment-debtor himself 
by the plaintiff-Bank as a decree-holder. While these Darkhasts were being 
given from time to time, in Insolvency Petition No. 8/50 the appellant-judg- 
ment-debtor came to be adjudicated insolvent on December 6, 1957. In the 
present Darkhast the judgment-debtor raised several contentions which were 
all rejected. He subsequently gave an application, exh. 38, dated January 19, 
1965. In this application he pointedly mentioned that in Insolvency Peti- 
tion No. 8 of 1950 he was adjudged insolvent and it was not lawful to continue 
the Darkhast against him. He also pointed out that a Receiver was appointed 
in insolvency in whom all his property including the equity of redemption 
vests and an execution could have been taken out only against the Receiver 
and not against him. The Darkhast given by the judgment-creditor against 
him in spite of his being adjudicated an insolvent was unlawful and un- 
tenable. The decree-holder was called upon to give his say and on the same 
day and behind exh. 88 itself the learned advocate for the plaintiff-Bank gave 
in writing that the decree obtained by the Bank was long before the judgment- 
debtor was declared insolvent. In the circumstances, the question of joining 
the Receiver does not arise at all. This say was further amplified by filing a 
purshss, exh. 40, in which not only the reasons for not joining the Receiver are 
stated but some case law is cited on which the learned advocate for the plain- 
tiff decree-holder relied upon. Thereafter elaborate arguments were addressed 
and the learned executing Judge by his order dated April 6, 1965, held that on 
the language of sub-s. (6) of s. 28 of the Provincial Insolvency Act, the re- 
medies of a secured creditor are preserved for him and are not affected by the 
insolvency of the judgment-debtor. It is, therefore, not necessary to make the 
Receiver a party and accepting the argument on behalf of the creditor Bank, 
the objections at exh. 38 came to be dismissed. 

Against this order, the judgment-debtor filed First Appeal No. 310/65 which 
came up for hearing before Kantawala, J. (as he then was) without any ap- 
pearance for the respondent-decree-holder. The learned counsel for the appel- 
lant relied upon the judgment of the Privy Council in Kala Chand Banerjee v. 
Jagannath Marwari,! Indian Cotton Co. v. Ramcharan La? and Kripa Nath v. 
Ganga Prasad? The learned Judge observed that in each of these cases the 
question involved was whether an official receiver was a necessary party in a 
suit to enforce the mortgage. In none of the cases, the Court had an occasion 
to consider the question whether after a decree absolute for sale is passed in 
favour of the mortgagee-decree-holder if he files an application for sale of the 
property, is the official receiver a necessary party? After these observations, 
the learned Judge proceeds to consider the provisions of the Provincial Insol- 
veney Act, which preserve the right of a secured creditor. It is pointed out 
that sub-s. (6) of s. 28 of the Act lays down that nothing in this section shall 
affect the power of any secured creditor to realise or otherwise deal with his 
security in the same manner as he would have been entitled to realise or deal 
with if this section had not been passed. The conclusion drawn is that the 
mortgagee-decree-holder is entitled to proceed with the sale of the property 
with a view to realise the amount due under the decree and it was not obliga- 
tory to make the Official Receiver a party. Being aggrieved by this order, the 
judgment-debtor has carried the matter to the Letters Patent Appeal. 

In view of the judgment already delivered in this litigation two points arise 
for our consideration. The first is whether the provisions of O. XXII, r. 10 of 
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the Code of Civil Procedure, 1908 apply to the execution proceedings, ‘but 
even if they do the second question to consider is whether the Official Receiver 
on whom devolves by operation of law the entire property of the insolvent in- 
eluding the equity of redemption must be added as a party defendant in the 
execution proceedings before’ enforcing ‘the remedy of sale through Court in 
execution proceedings to enforce the right of a mortgagee-decree-holder. 


According to us both the points do not admit of any controversy. When a 
judgment-debtor like the present appellant is adjudicated insolvent, s. 28 begins 
to operate and, apart from the real implications of sub-s. (6) thereof, which we 
shall deal with a little later, there is no doubt that all the effects contemplated 
by s. 28 must follow upon an order of adjudication. Under sub-s. (2) of s. 28 
of the Provincial Insolvency Act, on making an order of adjudication, the 
whole of the property of the insolvent shall vest in the Court or in a receiver 
as hereinafter provided, and shall become divisible among the creditors and 
thereafter, except as provided by this Act, no creditor to whom the insolvent 
is indebted in respect of any debt provable under this Act shall, during the 
pendency of the insolvency proceedings, have any remedy against the property 
of the insolvent in respect of the debt, or commence any suit or other legal 
proceedings except with the leave of the Court and on such terms as the Court 
may impose. There is, therefore, no doubt that as soon as an adjudication order 
is passed the entire property of the insolvent vests in the Court and as soon 
as a Receiver comes to be appointed in insolvency it again devolves and vests 
in the Receiver. This is a legal devolution and takes effect as a natural conse- 
quence of the order of adjudication. No separate order as such is required 
to be made. Under s. 28 the existing property of the insolvent which is to 
vest in the Receiver would include the equity of redemption where immovable 
property is already mortgaged. Under the Provincial Insolvency Act all the 
property which the insolvent may acquire during the pendency of the proceed- 
ings or which may devolve upon the insolvent also automatically vests in the 
Receiver. This being so, we have no doubt that on December 6, 1957, when the 
adjudication order came to be passed in Insolvency Petition No. 8 of 1950 
and the Receiver also came to be appointed, the judgment-debtor ceased to’ have 
anything to do with the property, and it devolved by operation of law upon 
the Receiver and vested in him.. In other words, the judgment-debtor ceased 
to represent the estate on and from December 6, 1957, and the only person 
who could effectively represent the estate in law was the Receiver appointed 
by the Insolveney Court. 


If there has been a devolution of interest of a litigant who is either a plain- 
tiff or a defendant what must be done about the proper representation of 
the estate or the right to sue is provided for by O. XXII of the Civil Procedure 
Code. It deals with death, marriage and insolvency of parties. The insol- 
vency of a party has not been specifically dealt with and therefore falls under 
the general caption ‘other cases of an assignment, creation or devolution of 
any interest’ contemplated by r. 10 of O. XXII. Sub-rule (Z) of r. 10 lays 
down that in other cases of an assignment, creation or devolution of any inte- 
rest during the pendency of a suit, the suit may, by leave of the Court, be 
continued by or against the person to or upon whom such interest has come or 
devolved. Wherever these provisions apply it would be obvious that if a 
party becomes insolvent and thereby by operation of law the property of the 
insolvent devolves upon a Court Receiver, by the leave of the Court the remedy 
could be continued against the Court Receiver or by the Court Receiver as 
the case may be. The only question that falls to be considered is whether the 
provisions of this rule of O. XXII apply to the execution proceedings. 


In the case before us a final decree came to be passed on October 31, 1949. 
It was an instalment decree in which some payment was made. The decree- 
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holder was otherwise filing execution petitions and keeping the decree alive 
and in time. However, we find that after the adjudication order and the 
appointment of a Receiver in December of 1957 there have been at least two 
execution proceedings instituted by the decree-holder. The first was a Special 
Darkhast No. 44/58 disposed of on October 15, 1958 and the second Darkhast 
was numbered as 48/61 and it was disposed of on April 6, 1962. Thereafter 
the present Darkhast has been filed on February 7, 1968, out of which the pre- 
sent appeal arises. 

Order XXII generally provides for the effect that should follow upon death, 
marriage and insolvency of the parties but by r. 12 a specific provision has 
been made that nothing in rr. 3, 4 and 8 shall apply to proceedings in execution 
of a decree or order. It, therefore, appears that the execution of a decree 
being in a way continuation of the suit, provisions of r. 10 of O. XXII which 
are not expressly excluded by r. 12, should apply to execution proceedings as 
well. In fact barring the three Rules which have been specifically excluded, it 
appears that the entire Order will apply from the institution of the suit till its 
final disposal by the realisation of the decree or realisation becoming impossible 
by way of limitation ete. This has always been the view of this Court, as 
will be clear from Krishnajt Ramchandra v. Bhikchand Ramkaran4 A Divi- 
sion Bench of this Court held in that case that whenever the Legislature 
intends that certain rules of the Code which in terms apply to suits should 
not apply to execution proceedings, it has been expressly so provided. Order 
XXII, r. 12 excludes the operation of rr. 8, 4 and 8 of O. XXII to execution 
proceedings. Order XXII, r. 10 therefore applies to execution proceedings 
as well. Both the learned Judges have written separate but concurrent 
orders. Wadia J. in his order derives support from the observations of the 
Full Bench of the Madras High Court in Muthiah Chettiar v. Krishna Doss 
Varu’ and of the Calcutta High Court in Midnapore Zemindari Co., Lid. v. Na- 
resh Narain Roy.® The learned Judges further observed that it was difficult to 
reconcile the opposite view with the provision of r. 12 of O. XXII. If the 
Legislature had intended that r. 10 should not apply to execution proceedings, 
that rule would have been mentioned in r. 12 along with rr. 3, 4 and 8. The 
other learned Judge, Wassoodev J., says that it has been held in a series of 
decisions of this Court and other Courts (see Virupakshappa v. Shtdappa’ and 
Basappa Shaik and Davud Rowther v. Paramasami Pilas) that an application in 
execution is a proceeding in a suit, or, in other words, execution is a continuation 
of the suit. In spite of the fact that execution is nothing but continuation of 
the suit, if the provisions of O. XXII were to be confined to suits only and 
cease to have any application to execution proceedings, a distinction would 
have been made by the Legislature and r. 12 would have been properly word- 
ed. There is, therefore, no doubt that on principles as well as the decision 
of this Court the provision of O. XXII, r. 10 apply to the execution proceed- 
ings. 

If that is so, it would be now necesary to find out whether in respect of 
the present execution proceedings the provisions of O. XXII, r. 10 are attract- 
ed. A specific prayer was made by the judgment-debtor by pointing out the 
fact of his insolvency and the appointment of the Receiver, that the Receiver 
be joined as a party. That prayer was opposed by the decree-holder most 
emphatically by relying upon certain case law, which has been quoted by the 
learned Executing Judge. That argument was accepted and the application 
came to be rejected. We have already pointed out earlier that the minimum 
effect of an order of adjudication under provisions of sub-s. (2) of s. 28 is that 


4 (1941) 483 Bom. LR. 719, s.c. [1942] 7 GD I.L.R. 26 Bom. 109, s. c. 8 Bom. 
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the whole of the property of the insolvent shall vest in the Court or in a 
receiver when one is appointed. The representation of the estate by the insol- 
vent now ceases and the only person who can effectively represent the estate 
in law and to deal with it is the Insolvency Receiver. Would it therefore be 
lawful to continue the execution without bringing the Insolvency Receiver on 
record? The first hurdle of the application of r. 10 of O. XXII having been 
crossed, it is now necessary to consider the stand taken by the decree-holder 
that he can afford to ignore the Receiver altogether in view of sub-s. (6) of 
s. 28. That sub-section, according to the decree-holder, entitled him to pro- 
ceed against the property for the realisation of his dues without taking any 
cognizance of the Receiver. Sub-section (6) of s. 28 of the Provincial Insol- 
vency Act, 1920, reads as follows: 

“(6) Nothing in this section shall affect the power of any secured creditor to rea- 
lise or otherwise deal with his security, in the same manner as he would have been 
entitled to realise or deal with it if this section had not been passed.” (Emphasis supplied.) 


If the above sub-section is read along with s. 47 of the same Act, the totality 
of the right of a secured creditor and the procedure to be followed by him 
would be clear. 

In the present case, the secured creditor who has already obtained a decree 
for the sale of immovable property has not chosen to relinquish his security 
for the general benefit of the creditors and hence it is not necessary for him 
to prove his whole debt before the Insolvency Court. He had already obtain- 
ed a decree before the judgment-debtor was adjudged insolvent and he had 
therefore the choice to pursue the security for the realisation of his dues. How- 
ever, a close reading of sub-s. (6) quoted above will show that only two things 
are saved for the creditor for the purpose of realising his dues against the 
security and they are: the power of the secured creditor to realise or otherwise 
deal with his security and the manner in which he would have been entitled to 
realise or deal with it. The last clause of sub-s. (6) viz. ‘‘... if this 
section had not been passed,’’ does not mean that the secured creditor had to 
deal with his security as if this section was never passed at all. The operation 
of s. 28 which automatically commences upon the passing of the order of ad- 
judication is saved or suspended in case of a secured creditor to the extent of 
two of his rights, viz. the power to deal with the security and the manner in 
which he deals with it for the purpose of realising his dues. To be more ex- 
plicit if a secured creditor has a right to sell the property through Court or 
privately, or to foreclose it, that right is not affected. The manner of enfore- 
ing the security, viz. selling privately or through Court foreclosing through the 
same manner is also not affected. This does not mean that the secured 
creditor could deal with the property in the absence of any legal representa- 
tion of that property. If by operation of law from the date of the adjudica- 
tion the insolvent ceases to represent the property altogether and the only per- 
son that can represent that property and deal with it is the Receiver appointed 
by the Insolvency Court, the secured creditor cannot ignore this fact. In 
other words, a devolution by the operation of law pending suit cannot be ignor- 
ed by the secured creditor. 

In the present case if we were to assume that the judgment-debtor were to 
die a physical death, could the execution have proceeded without bringing the 
legal heirs on record? Who would then be representing the estate? Instead 
of physical death, by the order of adjudication, a sort of civil death is brought 
about and the whole property of the insolvent now devolves upon the Court 
or a Receiver by the operation of law. The insolvent though physically joined 
as a party-defendant or judgment-debtor in the execution proceedings has 
no legal right to represent the estate and the execution proceedings in the 
present case are as if against the property alone without its representation 
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by any person. It is here that the provisions of O. XXII, r. 10 operate and 
the Receiver who alone would now represent the estate must be brought on 
record, in order to have effective remedy against the property which is secur- 
ed. In the absence of the Receiver made a party the continuation of the 
proceedings in the suit and the realisation thereof in the execution would not 
bind the Receiver and the estate which he represents. 


A few judgments may now be usefully considered. In Trtbhovandas v. 
Abdulally? the learned single Judge of this Court had to consider whether the 
insolvent who was present before him could be heard in the peculiar cireum- 
stances of that case. An ex parte decree was passed against the judgment- 
debtor who became an insolvent. About a month after his insolvency, he ap- 
plied to have the ex parte decree set aside and the matter was argued without 
any mention being made of defendant No. 1 having been adjudicated an 
insdlvent. The decree was set aside and about a month later it came to the 
notice of the plaintiff that defendant No. 1 was an insolvent. Correspondence 
was exchanged between the Official Assignee and the plaintiff and leave was 
obtained to bring the Official Assignee on the record under r. 10 of O. XXII. 
That was done. The Official Assignee subsequently refused to defend the suit. 
However, defendant No. 1 elected to defend the suit independently of the Ofa- 
cial Assignee and appeared before the learned Single Judge with two counsel. 
The question was whether he could be allowed to defend the suit. Relying 
upon the earlier judgment of this Court in In re Hunt, Monnet, & Co. v. Bhola- 
gir Mangir"® as also another judgment of the Calcutta High Court i in Chandmull 

`y. Ranee Soondery Dossee,! the learned Judge observed that no cause of action 
at present survived against defendant No. 1 and the suit against him ought to 
be dismissed. The property of the insolvent having devolved upon the 
Official Assignee and the Official Assignee having been made a party with the 
leave of the Court, the only person who could at present represent the interest 
in the property was the Official Assignee and not defendant No. 1 at all. In 
this al of the matter, the learned Judge dismissed the suit against defendant 
No. 


A similar situation arose in Kala Chand Banerjee v. Jagannath Marwari. 
In that case one Tara Prasanna Bose had executed a mortgage for the sum of 
Rs. 40,000 in favour of Jagannath Marwari by mortgaging certain immovable 
property. As he failed to repay the amount in terms of the bond, the suit for 
enforcing the mortgage came to be filed on January 11, 1913. It was a suit 
for foreclosure of the mortgage. Some consent terms were arrived at between 
Tara Prasanna Bose and the mortgagee and they were actually filed in the 
Court. Under the terms it was agreed that the time for payment of the mort- 
gage debt should be extended on the undertaking of the mortgagor to pay the 
interest regularly every year, failing which the mortgagees were entitled to 
foreclose. Before any order was passed on the compromise or Solenamah the 
mortgagor died on September 7, 1915. He was survived by his only son Amulya 
Krishna Bose, who was already adjudged insolvent by an order dated Febru- 
ary 21, 1914. This was therefore a case where the property of Tara Prasanna 
Bose by inheritahee in the first instance went to his son Amulya, but that son 
having been already adjudged insolvent, the same property devolved by opera- 
tion of law upon the Court Receiver. However, without taking cognizance of 
the Court Receiver Amulya Bose signed the Solenamah and the mortgagee ob- 
tained a decree final for foreclosure in terms of the compromise. As the in- 
stalments were not paid the mortgagee treated the property as foreclosed. When 
this position was disputed by the Receiver he failed to bring himself on re- 
cord and get a declaration that the proceedings never bound him after the 
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death of Tara Prasanna Bose. An appeal was carried to the Privy Council 
by the Receiver. Their Lordships of the Privy Council were called upon to 
interpret the real meaning and import of cls. (4) and (5) of s. 16 of the 
Provincial Insolvency Act, 1907 (Act XIII 1907). Clause (5) is almost in the 
same words as sub-s. (6) of s. 28 of the present Act except for one diffe- 
renee. Sub-section (6) of s. 28 of the present Act while reserving the 
power of the mortgagee uses the expression ‘to realise or otherwise deal with his 
security’; whereas cl. (5) of Act 3 of 1907 merely uses the expression ‘to deal 
with the security.’ However, the subsequent portion, which lays down that 
the creditor may realise his security in the same manner as he would have been 
entitled to realise, if this section had not been passed, is retained in the same 
words. The difference in the earlier portion of the sub-section does not seem 
to materially alter the general meaning and import of that section. How- 
ever, for our purpose, the relevant provision being the end of second part of 
sub-8, (6), which is retained in the same language, the authority of the judg- 
ment of the Privy Council is in no way impaired. Having earlier dealt with 
el. (4) of s. 16 which dealt with the topic covered by sub-s. (2) of s. 28, their 
Lordships point out that after the devolution of interest upon the Receiver he 
is alone entitled to deal with the equity of redemption. To take a contrary 
view would be to throw the gate open for frauds being committed by the secur- 
ed creditors by taking the insolvent judgment-debtor into confidence against 
the interest of other creditors whose debts are provable in insolvency. 

Apart from the practical approach of the question, their Lordships point 
out that on a plain construction of cl. (5) of s. 16, what is saved is the power 
to deal with the security and the manner in which it could be enforced, but 
apart from those two savings there is no general saving from the consequences 
of the devolution of the property. On p. 884 of the report this is what they 
have observed: 

“,..The latter alone is entitled to transact in regard to it, and he, and not the in- 
solvent, has the sole interest in the subject matter of the suit. To him, therefore, must 
be given the opportunity of redeeming the property. The contrary view would en- 
courage collusive arrangements between the secured creditor and the insolvent and 
might involve the sacrifice of valuable equities of redemption which ought to be made 
available for the benefit of the unsecured creditors of the insolvent with whose in- 
terest the receiver is charged.” 


With these observations their Lordships point out that the ratification by 
Amulya of the deed of compromise on which the decree against him proceeded 
was therefore a nullity, and the whole proceedings by which he was made a 
party to the suit were equally ineffective to bind the equity of redemption 
vested in the Receiver. 

In our view, therefore, what is saved by sub-s. (6) of s. 28 is the ‘power’ to 
enforce security and the ‘manner’ in which it could be done, and the ‘power’ 
and the ‘manner’ are not to be confused with the adequate representation of 
the estate through proper parties on record. The secured creditor in the pre- 
sent case was entitled to enforce his decree. That ‘power’ was reserved to 
him. If the decree which was already obtained before the order of adjudica- 
tion said that the property be sold through Court for realisation of his dues 
he could enforce it in that ‘manner’. However, this does not mean that where 
a devolution of interest has taken place by operation of law, he could ignore 
it and not bring the proper representative of the estate on record. 

We may also point out that a similar view has also been taken by a Division 
Bench of the Allahabad High Court in Kripa Nath v. Ganga Prasad by relying 
upon the same judgment of the Privy Council. 

If the legal position is as we have pointed out above, reverting back to the 
facts of the present case if the order of adjudication is dated December 6, 1957, 
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but after the appointment of the Receiver he alone represents the estate and 
taking out execution proceedings against the original judgment-debtor with- 
out bringing the Insolvency Receiver on record would amount to filing Dar- 
khast proceedings against wrong parties. These proceedings could not bind 
the equity of redemption vested in the Receiver and the Receiver himself who 
alone was representing that equity of redemption. Since the deeree-holder 
himself opposed the application of the judgment-debtor to bring the Insolvency 
Receiver on record, we must hold that the present execution petition against 
the judgment-debtor himself is misconceived in law and should stand dismissed. 

We, therefore, allow this appeal: and direct that the Execution Petition 
against the original insolvent stands dismissed. The appellant will be entitled 
to his costs in this appeal from the respondent. For the proceedings below, 
there will be no order as to costs. 

Civil, Application does not survive. No order as to costs. 


Appeal allowed. 


ORIGINAL CIVIL. 
Before Mr. Justice Deshmukh and Mr. Justice Joshi. 


MESSRS. NANAVATI & CO. (PVT.) LTD. v. R. C. DUTT.* 


Companies Act (I of 1956), Secs. 294, 637, 2(50)}—Constitution of India, Art. 14—Civil 
Procedure Code (Act V of 1908), Sec. 100—Whether s. 294(5), Companies Act viola- 
tive of art. 14 of Constitution—Jurisdiction of Company Law Board under s. 294(5)(c) 
whether quasi-judicial or administrative—Order passed by Company Law Board 
under s. 294(5)(c) without bringing to notice of sole selling agent main points that 
weighed against him whether violates principles of natural justice—Transformation 
of sole selling agent into ordinary agent whether permissible under s. 294(5)(c)— 
Agreement of sole selling agency, what is. 


The provisions of g. 294(5) of the Companies Act, 1956, are not violative of the 
principles of art. 14 of the Constitution of India. 

State of West Bengal v. Anwar Ali! Ram Krishna Dalmia v. Tendolkar J.,2 
T. K. Musaliar v. Venkatachalam3 and Jyoti Pershad v. Union Territory of Delhi,4 
referred to. 

The jurisdiction exercised by the Company Law Board under s. 294(5)(c) is ad- 
ministrative in its character and not quasi-judicial. 

A. K. Kraipak v. Union of Indias Travancore Rayons v. Union of India,6 B. R. 
Patanga v. State of Punjab,7 D. F. O., South Kheri v. Ram Sanehi! Radeshyam 
v. State of M.P.,9 Barium Chemicals Ltd. v. Company Law Board,!9 Rohtas Indus- 
tries Ltd. v. S. D. Agarwall! and R. D. & Chemical Co. v. Company Law Board, 
referred to. 

Where from pleadings in a writ petition filed by a sole selling agent of a com- 
pany against an order passed by the Company Law Board under s, 294(5)(c) of 
the Companies Act, 1956, and other material available to the Court, it is found 
by it that the main points that weighed against such agent in relation to the 
agency were not specifically brought to the notice of the agent so as to enable 
him to make a representation to the Company Law Board, this would amount to 
failure of principles of natural justice inasmuch as the agent was not given proper 
hearing or sufficient opportunity for making his representation. 


*Dectded, February 27/28, 1973. O.C.J. Ap- 5 [1970] A.I.R. S.C. 150, 
eal No. 28 of 1966, against the decision of 6 [1971] A.LR. S.C. 862. 

Fulza urkar J. in Miscellaneous Petition No. 2 [1972]2 S.C.C. 170. 
808 of 1965, 8 878] A.I R. S.C. 205. 
-1 [1952] A.LR. S.C. 75. o [1959] A.LR. S.C. 107. 
2 (1958) 61 Bom. L.R. 192, S.C., s.c. 10 [1967] ALR. S.C. 298. 
[1958] A.LR. S.C. 538. 11 [1969] A.LR. S.C. 707. 
12 [1970] A.LR. S.C. 1789. 


8 [1056] A.LR. S.C. 246. 
A.LR. S.C. 1602. 


4 [1061 
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An agreement of sole selling agency in the real sense of the term as understood 
in the commercial world is only that contract where the agent alone has a right 
to sell the goods. 

S. Jhajharia v. National Company, LtdJ3 and Shalagram Jhajharia v. National 
Co. Ltd., agreed with. 

Transformation of a sole selling agent into just an ordinary agent is beyond the 
scope of s. 294(5)(c) of the Companies Act, 1956. 

The scheme of the section does not permit the mutilation of the contract of sole 
selling agency in such a manner as to change the character of the agency. The terms 
and conditions may be varied in such manner as to make them no longer prejudi- 
cial to the company, but what is to be retained is the sole selling agency. 


J.C. Bhat, with J.J. Bhat, instructed by Bhaishankar Kanga & Girdharlal, for 
the apppellants. 

R. J. Joshi, with R. L. Dalal, instructed by A.A. Choudhury, for the res- 
pondents. 


DESHMUKH J. This is an appeal by the original petitioners, who are a 
Private Limited Company, against the order of dismissal of their writ petition 
by the learned single Judge of this Court. The facts that give rise to this 
appeal may be briefly noted :— 

The appellant is a Private Limited Company and its main business is selling 
various commodities on commission basis or commercially dealing in many 
articles. Respondent No. 5 is a public limited company which manufactures 
many chemicals amongst which are the three articles, viz. Sodium Hydrosul- 
a Caustic-soda Lye, Chlorine and its by-products (excluding Hydrochloric 

cid). 

The appellant company was appointed a sole selling agent for the three 
commodities manufactured by respondent No. 5-company by a written agree- 
ment dated November 28, 1961, exh. A to the petition operative with effect 
from July 1, 1961. The agreement covers a period of five years. It 
appears that the appellant company was already selling the same articles of 
respondent No. 5-company for an earlier period of five years from 1956 to 
1961. We will refer to the relevant terms of this agreement a little later, but 
it may be noted that the territory covered by the sole distributors was the 
entire Union of India and the commission payable was 5 per cent. rebate on the 
sale price. The sole selling agents were to make their best efforts to procure a 
market for sale of these commodities and to establish a sales organisation which 
would be helpful in conducting and expanding the sales of the commodities of 
respondent No. 5-company. It may further be noted at this stage that the 
appellant company was to find out customers and effect sales only with the 
prior confirmation of respondent No. 5-company and in case stocks of three 
months lay undistributed, respondent No. 5-company had the right to directly 
dispose of those goods. 

It was also a term of the agreement that in exceptional circumstances sale 
could be undertaken directly by respondent No. 5-company with the prior ap- 
proval of the appellant company, but even on such sale the agreed commission 
of 5 per cent. was payable to the appellant company within a month of the effect- 
ing of that sale. There was a further term of sixty-days credit from the date of 
supply by the manufacturers on the consignment basis. This being a sole 
selling agency agreement covered by the provisions of s. 294 of the Companies 
Act, 1956, the approval of the general body of the shareholders was obtained 
which made the contract lawful and effective for a period of five years from 
July 1, 1961. The sole selling agency was being in this manner worked upto 
November 1964 when certain developments took place. 


18 [1967] 1 Comp. L.J. 20. 14 [1965] 85 Comp. Cas. 706. 


a 
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It appears that by May 30, 1964 three shareholders of respondent No. 5- 
company wrote a letter to the Registrar of companies and made a grievance 
about the terms and conditions of the sole selling agent. According to the share- 
holders, the commodities for which the appellant company was appointed sole 
selling agent were in great demand and in short supply in India and, according 
to them, the conditions existing in regard to these commodities could be des- 
eribed as a seller’s market. The appointment of the appellant company as sole 
selling agent amounted to making a gift of 5 per cent. of the revenue of the com- 
pany and was against the interest of the shareholders. They complained that 
though the company sold equity shares in 1947, no dividends were ever de- 
clared. Even on the cumulative preference shares there were arrears amount- 
ing to several lakhs of rupees. 


The Registrar of Companies wrote to respondent No. 5-company and called 
for its remarks on the letter of the shareholders. Respondent No. 5-company 
by its reply dated July 6, 1964, gave a detailed reply point-wise and para-wise 
to the letter written by the shareholders. In this reply amongst other points, 
respondent No. 5-company admitted that the shareholders had made a re- 
presentation but having entered into a contract of sole selling agency for a 
period of five years during the subsistence of contract the company was not 
in a position to take any action. The other point admitted by respondent 
No. 5-company was that there appeared to be a seller’s market and it was quite 
possible for respondent No. 5-company to undertake the sale of its commodities 
themselves. It appears that this correspondence was forwarded by the Re- 
gistrar of Companies to the Company Law Board and the Secretary by his 
letter dated November 17, 1964, called for certain information from respon- 
dent No. 5-company in terms of the provisions of cl. (a) of sub-s. (5) of s. 294 
of the Companies Act (hereinafter referred to as ‘the Act’). 


After the receipt of this letter, respondent No. 5-company wrote to the peti- 
tioner company by letter dated dated November 21, 1964, accompanied by some ex- 
tracts of the Company Law Board’s letter dated November 17, 1964. So far 
as the record goes, the full text of the Company Law Board’s letter does ‘not 
seem to have been forwarded by respondent No. 5-company to the appel- 
lant company. Respondent No. 5-company wrote to the Company Law Board 
on December 10, 1964, giving detailed reply to the queries made and also sent 
their own balance-sheet and audited accounts for three years. So far as the 
audited accounts of the appellant company were concerned, respondent No. 5- 
company wrote to the Company Law Board that the appellant company was 
being requested to forward the same directly to the Company Law Board. It 
appears that the appellant company gave its own reply*to the Company Law 
Board on the basis of the extracts received from respondent No. 5 and along 
with that reply they also forwarded their own audited accounts and balance- 
sheets. This reply bears the date December 9/15, 1964. 


After considering this much correspondence which amounted to information 
collected by the Company Law Board under s. 294(5) (a) of the Act, the Com- 
` pany Law Board issued a show cause notice dated February 16, 1965 to 
respondent No. 5-company. In this notice, three changes were proposed to be 
made in the sole selling agency agreement of the appellant under the powers 
vested in the Company Law Board under cl. (c) of sub-s. (5) of s. 294 of the 
Act. The first change proposed was that the rebate payable to the appellant 
company on the sale of; the products sold pursuant tó the agreement shall be 
reduced from 5 per cent. to 3.5 per cent. The second change proposed was 
that the appellant company shall not be entitled to any rebate on sales made 
directly by the principal company. The third proposed change was that the 
sole distributors shall be responsible for collection of sale proceeds and pay the 
same immediately on realisation and in any case within sixty days from the 
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date of despatch of goods by the principal company, whether or not such pro- 
ceeds have been realised by them. In case of payment made by the sole distri- 
butors within thirty days from the date of despatch by the principal company 
without realising the sale proceeds from buyers, the sole distributors shall be 
entitled to interest at 6 per cent. for the period up to the 60th day from the 
despatch. Respondent No. 5-company was directed to give its reply on or be- 
fore March 15, 1965, failing which the Company Law Board would assume that 
they did not wish to make any representation against the proposed variations 
and action on the lines indicated above and the Company Law Board would be 
free to act thereafter. It was also stated that if respondent No. 5-company 
wanted to make a personal representation in this regard the Officers of the 
Company Law Board would be glad to meet their representatives on a suitable 
date after the receipt of the written representations. 


It appears that no direct communication was ever made by the Company 
Law Board with the appellant company. The show cause notice was forward- 
ed by respondent No. 5-company to the appellant company and on the basis 
of that show cause notice, the appellant company made its own representations 
by a letter dated March 12, 1965, and made out its own grounds for not making 
the proposed changes in the sole selling agency agreement. Respondent No. 
5-company also gave its own reply dated March 13, 1965, and the reply in part 
ereates an impression that they have not much objection to the changes being 
effected to the conditions of agreement and in part very feebly they opposed 
the proposed change. Respondent No. 5-company also asked for a personal 
hearing and informed the Company Law Board that a representative of the 
appellant-company would also accompany the representative of respondent 
No. 5-company. Though the letter is not on record, it appears from the plead- 
ings of the parties that the Company Law Board fixed April 9, 1965 as the 
date for personal hearing and also informed respondent No. 5-company that 
there would be no objection if the representative of the appellant company 
accompanied the representative of respondent No. 5-company. The two re- 
presentatives actually waited upon the Board and they were heard in person. 
Thereafter the impugned order dated April 20, 1965, came to be passed giving 
effect to the proposed changes to the agreement of the sole selling agency with 
effect from the date of that order, viz. April 20, 1965. 


By this order the Company Law Board points out that they had collected 
information from respondent No. 5-company under s. 294(5) (a) of the Act 
and on perusal of the information furnished by the company and having con- 
sidered the representations made by and on behalf of the company the Com- 
pany Law Board was of the opinion that the terms and conditions of appoint- 
ment of the agency are prejudicial to the interest of the company and as such 
in pursuance of the powers conferred upon them by el. (c) of sub-s. (5) of 
s. 294 of the Act they varied the terms and conditions of the appointment of 
sole-selling agent as indicated in the order. The first change effected was in - 
consonance with the proposal at point (i) in the show cause notice about the 
rebate payable at 5 per cent. to the petitioner company was reduced to 3.5 per 
cent. In place of the original clause (8) of the agreement, the Company Law 
Board proposed the following clause: 


“8. The sole Distributor shall be responsible for collection of sale proceeds and 
pay the same immediately on realisation and in any case within 60 days from the date of 
despatch of goods by the Manufacturer, whether or not such proceeds have been realis- 
ed by them. In case of payments made by the sole distributors within thirty days from 
the date of despatch by the manufacturer, without realising them from the buyers, the 
sole distributors shall be entitled for interest at the rate of 8 per cent per annum for 
the period from the date of payment to the 60th day or the date of realisation from 
the buyer whichever is earlier.” 
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So far as the original proposal at point (iii) in the show cause notice was con- 
cerned, the Company Law Board directed that in case of existing clause 12 of 
the agreement, the following shall be substituted: 

“12. The Manufacturer shall be free to sell any of the said products direct to any 
dealer, consumer, Government or Semi-Government institutions without reference to the 
Sole-distributors, The sole-Distributors shall not be entitled to any rebate, commission 
or any other remuneration on such direct gales.” 


Aggrieved by this order of the Company Law Board, the present petition has 
been filed. In this petition, the petitioners have raised four points to challenge 
the order of the Company Law Board. According to the appellant company, 
the provisions of sub-s. (5) of s. 294 of the Act are discriminatory and viola- 
tive of the principles of art. 14 of the Constitution of India. According to 
them, arbitrary and uncanalised powers have been vested in the Central Gov- 
ernment to vary the terms and conditions of the contract of solemn agreement 
arrived at between a public limited company and the sole selling agent and 
that too after the proper approval of the general body of the shareholders. 
Not only the classification is bad but, in the absence of any guide lines in the 
provisions, the Central Government or the Company Law Board, to which can 
be delegated the function of the Central Government under s. 637 of the Act, 
have been vested with vast and arbitrary powers. Since the section on the 
face of it is violative of the principles of art. 14, its vires are challenged.- The 
second point of attack is that proceedings under s. 294(5) of the Act are quasi- 
judicial in nature and not administrative. This being so, it was necessary for 
the Company Law Board to give reasons for its order. In other words the 
order not being a speaking one is defective on the face of it and should be 
quashed. The next challenge is that whether administrative or quasi-judicial 
the proceedings under s. 294(5) of the Act resulted in affecting the civil rights 
of the appellant company and as such it was absolutely necessary that a pro- 
per hearing is given to the appellant company. That hearing should have 
been as a matter of right, and in full observance of the principles of natural 
justice. 

In the present case it is alleged that all the relevant material before the 
Board was not made available to the appellant company and the appellant 
company was not given any hearing in respect of the entire matter which has 
ultimately influenced the Company Law Board in passing the impugned order. 
The last challenge that is held out is that granting that the provisions of sub-s. 
(5) of s. 294 of the Act are intra vires, they only give a right to the Company 
Law Board to vary the terms and conditions of the contract of the sole selling 
agent but even after the variation the sole selling agent has to survive in 
reality as a sole selling agent. This was the proposal in the show cause notice, 
but while passing the final order the Company Law Board has acted beyond 
the show cause notice and has reduced the appellant company to the position 
of an ordinary agent after doing away with its status as a sole selling agent. 
This action is, therefore, bad for two reasons. The changes are beyond the 
show cause notice and therefore on the changes which are actually effected there 
has been no hearing at all afforded to the appellant gompany. The second 
attack is that power at best is to change the terms and conditions of appoint- 
ment, but there is no power to reduce a sole selling agent to the position of an 
ordinary agent. That has actually been done by the impugned order and as 
such the order is far beyond the powers of the Company Law Board under 
s. 294(5) of the Act. 

To such a petition are joined respondents Nos. 1 to 3 who are the members 
of the Company Law Board. Respondent No. 4 is the Union of India and res- 
pondent No. 5 is J. K. Chemicals Ltd. the public limited company which ap- 
pointed the appellant company as the sole selling agent. In these proceedings 
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respondent No. 5-company never appeared and took no part. There is appear- 
ance on behalf of respondents Nos. 1 to 4 and out of them respondent No. 2 has 
filed a reply on behalf of himself and respondent No. 4 which in fact purports 
to be on behalf of all the respondents Nos. 1 to 4. 


The position taken up in the affidavit in reply by respondents Nos. 1 to 4 is 
that the appellant company had no locus standi in the enquiry under s. 294(5) 
of the Act. They had no right to be heard. However, as a matter of fact they 
were heard and all that was said in writing by them as also orally at the hear- 
ing dated April 9, 1965 was considered along with the written and oral re- 
presentations of respondent No. 5-company. The affidavit in reply further 
claims that the provisions of s. 294(5) are intra vires and asserts that the order 
passed is entirely administrative and not quasi-judicial. In spite of the fact 
that it is an administrative order, the Company Law Board bearing the prin- 
ciples of natural justice in mind gave sufficient, adequate and full hearing to 
respondent No. 5-company as well as the appellant company. The order is 
thus within the powers vested in the Company Law Board under s. 294(5) of 
the Act and is in consonance with the show cause notice issued. There is 
neither irregularity nor illegality in the matter of giving a hearing and obser- 
vance of the principles of natural justice. After taking into consideration the 
entire material before them, which has been annexed to the reply, and after 
hearing the representatives of respondent No. 5-company as well as the appel- 
lant company, the impugned order has been passed so as to make the terms 
and conditions of appointment of the appellant company ‘no more prejudicial’ 
to the interest of respondent No. 5-company. 


This petition was heard by a learned single Judge of this Court, who by 
his order dated February 10, 1966 dismissed the petition. It has been held 
that the provisions of s. 294(5) of the Act are tntra vires and are not violative 
of the principles of art. 14 of the Constitution. The learned single Judge 
has not given any opinion as to whether the proceedings under s. 294(5) are 
administrative or quasi-judicial. He has proceeded on the assumption that 
they may be treated as quasi-judicial and found, in view of the case law then 
available in 1965 and February 1966 when the judgment was delivered, that 
observance of principles of natural justice was enough before an order like 
the impugned order was to be passed. The learned Judge found that though 
the Company Law Board did not enter into correspondence with the appellant 
company and did not specifically deal with them by giving them a show cause 
notice, the evidence on record showed that the entire material which was con- 
sidered by the Board was made available to the appellant company by respon- 
dent No. 5-company. Not only that but, according to the learned Judge, the 
appellant company and respondent No. 5-company were acting hand in glove. 
In the circumstances there was sufficient notice to the appellant company of 
the entire material which was being considered by the Company Law Board. 
He further held that as a representative of respondent No. 5-company had ac- 
companied the representative of the appellant company, a personal hear- 
ing was also given to the appellant company besides the consideration of the 
written representations made by them. The learned single Judge further 
found that the term ‘vary’ was given an artificial meaning by the Act in the 
definition cl. (50) of s. 2 of the Act. According to this definition, ‘variation’ 
shall include abrogation; and ‘vary’ shall include abrogate. In view of this 
artificial meaning given to the expression ‘variation’ it was permissible for the 
Company Law Board to abrogate the contract of the sole selling agent and as 
such the impugned order was within the four corners of the authority vested 
in the Board under s. 294(5). This being the view of the learned Judge, the 
rule came to be discharged with costs. Being aggrieved, the appellant com- 
pany has filed this appeal. 
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In view of the arguments addressed to us, the following points arise for our 
consideration: (1) whether the provisions of s. 294(5) of the Act are violative 
of the principles of art. 14 of the Constitution; (2) whether the impugned 
order is administrative or quasi-judicial, (3) if quasi-judicial, is it bad prima 
facie for not being a speaking order, that is, the order not giving reasons in 
support thereof; (4) whether administrative or quasi-judicial, before the order 
was passed have the rules of natural justice been properly observed go as to 
afford adequate and sufficient hearing to the appellant company; and (5) has 
the Company Law Board any right to so vary the terms of appointment of 
the sole selling agent as to reduce him to the position of an ordinary agent. 
In other words is the impugned order beyond the scope of s. 294(5) of the 
Act and as such the principles of natural justice have not been observed so 
far as the actual changes effected are concerned. 


Having heard the learned counsel on both the sides, we are not much im- 
pressed by the argument that the provisions of s. 294(5) of the Act are viola- 
tive of the principles of art. 14 of the Constitution. It was argued that the 
provisions of s. 294(5) are discriminatory and permit the Company Law Board 
to- pick and choose some of the parties who may be having sole selling agency 
contracts to the exclusion of others who may be similarly circumstanced. So 
far as the sole selling agency contracts are concerned, it was stated that it was 
a common type of contract which many companies may be having for selling 
their goods. There is no provision for making the Company Law Board aware 
of the various contracts which many companies may be having. There is also 
no provision by which contracts are required to be registered somewhere nor 
any provisions are to be found for the appointment of the officer who will 
examine such contracts and bring to the notice of the Company Law Board 
that the terms thereof appear to be prejudicial to the interest of the company. 
The expression ‘prejudicial’ used in the section is also vague and does not 
convey any specific meaning. On the face of it, therefore, an element of arti- 
ficiality is prevalent in all these provisions and there does not seem to be any 
classification which can be justified on a rational ground. There are also no 
inbuilt safeguards or guiding principles which are required to be observed by 
the Company Law Board before a decision is taken. According to Shri Bhat, 
this being prima facte a quasi-judicial enquiry as it affects the contractual 
rights of the sole selling agent, the section indicates no settled norms which 
ought to be observed by the Company Law Board before it makes up its mind 
to pass a certain order. He points out that under the earlier part of s. 294, a 
sole selling agent can be appointed by the company but unless the appointment 
is approved in the first general body meeting held after the date on which the 
appointment is made the appointment ceases to be valid. This is the effect of 
the provisions of sub-ss. (2) and (2A) of s. 294 of the Act. It is, therefore, 
obvious that a solemn commercial contract has been entered into by the two 
willing parties which has been ratified by the general body of the shareholders. 


However, the provisions of sub-s. (5) of s. 294 of the Act appear to give un- 
controlled and uncanalised powers to interfere with such contracts and to vary 
them. For doing this there are no norms indicated, nor any settled principles 
suggested on the basis of which the action contemplated is to be taken. Inci- 
dentally, Mr. Bhat also argued that the provisions appear to be vague as they 
do not clearly indicate the point of time at which a certain sole selling agency 
contract becomes ‘prejudicial’. The provisions being so uncertain would serve 
as a handle in the hands of unscrupulous companies to take the help of a sole 
selling agent for a time when it suits them and to avoid the contract by apply- 
ing to the Company Law Board when the circumstances change and help of sole 
selling agent is no more needed. The principles on which such a challange to 
the constitutionality of a provision can be considered have been laid down in 
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various judgments of the Supreme Court and they seem to be now almost 
settled. 


Shri Bhat argued, that where the Act does not prescribe the guide lines, to 
clothe an administrative or executive authority with vast discretionary powers 
which can be misused, the Supreme Court has struck down the provisions of the 
Act. He relies for instance on the judgment of the Supreme Court in the cage of 
State of West Bengal v. Anwar Ali! In that case the State Government was 
given the right under s. 5(/) of the West Bengal Special Courts Act (X of 
1950) to transfer any particular case relating to any offence alleged to have 
been committed by any accused to a Special Court for being tried. According 
to the procedure of that Act, in cases where the State Government was of the 
opinion that it was necessary in the interest of speedy trial so to do it could 
transfer any case under any offence, to the Special Court. The provisions of 
s. 5(/) have been struck down as ulira vires and offending the provisions of 
art. 14 of the Constitution. If the provisions of the West Bengal Special 
Courts Act are taken into account and the approach of the Supreme Court is 
considered in that behalf, we think that this judgment would be of no assis- 
tance to the present appellant company. In that case the only broad guide 
line to the State Government was to pick and choose any case relating to any 
offence and alleged to have been committed by any accused on the sole test of 
speedy justice. Speedier trial could be in the circumstances the reason and 
motive for the legislation, but could not amount either to a classification of 
offences or cases. The necessity of speedier trial was considered too vague, un- 
certain and elusive a criterion to form the basis of a valid and reasonable classi- 
fication. The Act chose to bestow upon the State Government unrestrained power 
to select any case or offence for trial before a Special Tribunal and thereby 
withdraw the normal protection an accused has under the ordinary procedural 
law. This was considered highly discriminatory and it was further pointed out 
that not only a law but even a rule fell within the purview of the challenge under 
art. 14 of the Constitution. We are not in a position to draw any analogy 
with the provisions considered by the Supreme Court and the provisions which 
are before us for our consideration. The challenge in that case succeeded be- 
cause the Supreme Court held that there was no classification in the real sense 
of the term as it was not based on any characteristics which were peculiar to 
persons or to cases which were to be subjected to the special procedure pres- 
eribed by the Act. 

In a later judgment in Ram Krishna Dalmia v. Tendolkar J.,2 their Lord- 
ships had an occasion to examine all case law on the subject available then and 
thereafter pointed out the broad principles which seem to have been well esta- 
blished from the proceedings examined. According to them, the result of the 
examination of case law on the subject seems to indicate two broad principles 
which must be fairly adhered to. The first is that the classification must be 
based on intelligible differentia which distinguishes persons or things that are 
grouped together from others who are left out of the group, and the second 
principle is that the differentia must have a rational relation to the object 
sought to be achieved by the statute in question. By way of further ampli- 
fication of the principles it is pointed out that it would be possible to conceive 
that a law would be constitutional even if a single individual is classified as a 
class, if on account of some special circumstances or reasons applicable to him 
and not applicable to others he could be said to have formed a class of his own. 
They further point out that when the challenge under art. 14 is to be considered 
the Court has to start with the presumption in favour of the constitutionality 
of an enactment and the burden is upon the person who attacks it to show that 

1 [1952] A.LR. S.C. 75. ALR. S.C. 588. 

2 (1958) 61 Bom. L.R. 192, S.C., 8.c. [1958] 

B.L.R.—87, 
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there has been. a transgression of the constitutional principles. It has to be 
assumed that the Legislature understands and appreciates the needs of its 
people correctly, that the laws are directed to problems made manifest by ex- 
perience and that its discriminations are based on adequate grounds. It would 
also be legitimate to assume that the Legislature is free to recognise degrees of 
harm and confine its restrictions to those cases where the need is deemed to be 
the clearest. For sustaining the presumption of constitutionality the Court 
may take into account matters of common knowledge, matters of common re- 
port, the history of the times and may assume every state of facts which can 
be conceived existing at the time of legislation and that while good faith and 
knowledge of the existing conditions on the part of a Legislature are to be pre- 
sumed, if there is nothing on the face of the law or the surrounding circum- 
stances brought to the notice of the Court on which the. classification may 
reasonably be regarded as based, the presumption of constitutionality cannot 
be carried to the extent of always holding that there must be some undisclosed 
and unknown reasons for subjecting certain individuals or corporations to hos- 
tile or discriminating legislation. The Supreme Court has also pointed out the 
various classifications which can be easily conceived of on the basis of these 
principles, but it does not appear to be necessary to go into the details of that 
discussion. 

. The position under the Constitution may have to be examined in the light of 
these broad principles so far as the classification is concerned. However, 
this is one part of the challenge. The second point is how the legislation will 
indicate the limits of the power vested in certain authorities and how will it 
indicate the policy of the Act as also the propriety of classification. In that 
behalf it appears to be now well understood that the policy of law could be indi- 
cated in the provisions themselves and it would not be advisable to accept a 
particular kind of wording of the provisions if from the provisions them- 
selves the policy of the Act, the classification and the conditions on which the 
power would be exercised are sufficiently indicated, the law would be consi- 
dered as valid. We may point out that in the section which falls for inter- 
pretation, the policy of the law has been indicated by one expression, viz. the 
Central Government or the Company Law Board finds that a particular. 
agreement of sole selling agency is ‘prejudicial’ to the interest of the company 
` and that power is to be exercised, by effecting variations in those terms and 
conditions in such a manner as to make them ‘no longer prejudicial’ to the 
interest of the company. 

Before we actually discuss the implications of these provisions it may be 
useful to refer to two judgments of the Supreme Court where this point has 
been considered. In the case of T.K. Musaliar v. Venkatachalam, the pro- 
visions of the Travancore Taxation of Income (Investigation Commission) Act 
were considered. It was permissible under the provisions of s. 6 of that Act 
to appoint an authorised official to examine the cases where there had been 
substantial evasion of taxes. When challenge was held out to the constitu- 
tionality of that Act, as the expression used ‘substantial’ was vague and un- 
defined the Supreme Court while upholding the legality and constitutionality 
of the Act pointed out that the word ‘substantial’ by itself provides a yard- 
stick for concluding that so far as a particular individual was concerned, the 
background and the circumstances under which the Act was passed indicate 
with reasonable certainty. the class of persons intended to be subjected to the 
drastic procedure contemplated by the Act. In that context, it was further 
pointed out that the expression ‘substantial’ means big, considerable. They 
also considered the arguments that there was a possibility of the Government 
discriminating between individual and individual by using or in fact mis- 


8 [1956] A.LR. S.C. 246. 
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using the provisions of that Act. This argument was made by pointing out 
that when there was a ground to render the law invalid or void, if an indivi- 
dual case of that type is brought to the notice of the Court it would be a case 
of challenge to the executive action and not to the constitutionality of law. 
It was observed that there was presumption that law would be enforced honest- 
ly and not ‘with an evil eye and unequal hand’, 

In the same manner in the case Jyoti Pershad v. Union Territory of Delhi 
it has been clearly laid down that so long as the Legislature indicated in the 
operative provisions of the statute with certainty the policy and purpose of 
the enactment, the mere fact that a discretion was skeletal, or the fact that 
the discretion is left to those entrusted with administering the law, affords 
no basis either for the contention that there has been an excessive delegation 
of legislative power as to amount to an abdication of its functions, or that 
the discretion vested is uncanalised and unguided as to amount to a carte 
blanche to discriminate. 

In the light of these principles if the provisions of s. 294 (5) are examined, 
we find that it is difficult to sustain the challenge under art. 14 of the Con- 
stitution of India. The provisions of sub-s. (5) of s. 294 of the Act are ob- 
viously conceived of to eradicate one of the evils well known to the Legislature. 
The principle on which this provision has been enacted can be well imagined. 
There may be certain products manufactured by the companies which are in 
such great demand and which are in such short supply that selling of these 
articles poses no problem whatsoever. It is possible to imagine that in such 
a case needy customers would be knocking at the doors of the company to 
supply the goods. As average shareholder is neither vigilant nor well-in- 
formed of all the prevailing conditions of the market, it may be that the 
shareholders on the basis of the information given to them agree to the sanc- 
tion and approval of the appointment of a sole selling agent on certain terms 
and conditions. It may be that it was later on realised that there was hardly 
any need for the appointment of a sole selling agent or at any rate it ‘was 
not necessary to appoint any on such liberal terms as to commission and other 
payments which are incorporated in the contract. The contract itself as a 
whole or certain terms thereof might be considered prejudicial to the interest 
of the company. This would depend on the variety of circumstances present 
and a high powered body like the Company Law Board may be in a position 
to discover which contracts appear to be prejudicial to the interest of the 
company and which do not. It may be noted that s. 294 deals only with the 
sole selling agents and not with ordinary agents and dealers or sub-dealers 
that may be appointed from time to time and whose terms and conditions 
could be also varied from time to time. The sole selling agent is recognised as 
a necessary institution but the terms and conditions on which advantage of that 
organisation could be taken must not be prejudicial to the interest of the com- 
pany. Here is, therefore, the first distinguishable feature which becomes ap- 
parent on the face of the record, viz. that the class of companies which are 
conceived of are those companies who have sole selling agents and whose terms 
and conditions of appointment are prejudicial to the interest of the company. 
This appears to us a well defined class and should be understood as a classifi- 
cation to the exclusion of other companies, who do not have either sole selling 
agents at all or whose terms of appointment -are not prejudicial to the interest 
of the company. There is, therefore, a well recognised classification to be 
reckoned under s. 294(5). 

Then again we find that the guide lines are to be found within the provi- 
sions of cl. (e) of sub-s. (5) of s. 294 of the Act. It is not every contract 
that is open for variation by the Company Law Board, but unless a contract 
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is found to be prejudicial, the Company Law Board does not seem to have 
any right or authority to interfere with the agreements of sole selling agents. 
A finding to be arrived at by the Company Law Board that a certain contract 
of sole selling agent is prejudicial to the interest of the company is the very 
foundation of the jurisdiction of the Company Law Board. Whether a parti- 
cular agreement of sole selling agent could be described as prejudicial or not 
prejudicial would always depend upon the facts and circumstances of the case 
and various attending circumstances. The expression seems to be difficult to 
define but it is quite capable of being understood as providing a rational guide 
line for taking a decision on the facts and circumstances of the case. A sell- 
ing agency and its utility as well as necessity are matters well known to the 
commercial world and the implications thereof could be easily decipherable by 
experienced persons. The question does not pose either complicated investigation 
or a position of any complex type. The simplest case that could be conceived of 
is where a commodity is in so short supply that before it is manufactured and 
comes out of the factory there are orders standing from buyers and the com- 
pany finds it difficult to meet the pending orders. Throwing away sizeable 
commission or rebate in favour of a sole selling agent in a case of this type 
might be at once styled as highly prejudicial to the interest of the company. 
There may be other cases where there is reasonable possibility of marketing a pro- 
duct but there is fair amount of competition. It is well known that a large 
section of consumers usually accept goods which are generally available and 
are brought to their doors by canvassing by competent and able salesmen. In 
the circumstances mentioned in the second instance a competent and able sales 
organisation would be a welcome help and giving them enough rebate so that 
they would push their sales better, would be conducive to the interest of the 
company and not at all prejudicial. 

We are not attempting to analyse the entire market conditions which would 
suggest when a prejudice is caused and when it is not by the appointment of 
a sole selling agent. This discussion is aimed at only pointing out that though 
the section has used only one expression, viz. the contract becoming ‘prejudi- 
cial’, it is still capable of providing a rational guide line for: the exercise of 
the power by the Company Law Board. Even after reading the provisions 
of cl. (d) of sub-s. (5) of s. 294 which speaks of regulation of the appointment 
of the sole selling agent according to the terms and conditions varied by the 
Company Law Board, we are of the view that_the section inherently indicates 
that the company which needs a sole selling agent can appoint him only on 
terms which are not prejudicial to the interest of the company. If the terms 
and conditions are so varied as to make them no more prejudicial, not only 
the interest of the company is served but a sole selling agent who had pro- 
cured rather hard terms in his favour is brought down to terms and condi- 
tions which would be reasonable in the circumstances of the case. We are, 
therefore, satisfied that the provisions of s. 294 (5) (c) are not open to challenge 
under art. 14 of the Constitution. Agreeing with the learned single Judge 
we reject this part of the argument of Shri Bhat. 

The next point that falls for consideration is whether the impugned order 
passed by the Company Law Board is passed in a jurisdiction which is ad- 
ministrative or quasi-judicial. Shri Bhat argued that the jurisdiction exercised 
by the Company Law Board under sub-s. (5) cl. (c) ‘of s. 294 is purely quasi- 
judicial in its character. The relevant provisions of s. 294 which fall for our 
consideration are as follows: : 


“294. (5)(a) Where a company has a sole selling agent (by whatever name called) 
for an area and it appears to the Central Government that there is good reason so to 
do, the Central Government may require the company to furnish to it such information 
regarding the terms and conditions of the appointment of the sole selling agent ag it 
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considers necessary for the purpose of determining whether or not such terms and 
conditions are prejudicial to the interests of the company; 

(b) if the company refuses or neglects to furnish any such information, the Cen- 
tral Government may appoint a suitable person to investigate and report on the terms 
and conditions of appointment of the sole selling agent; 

(c) if after perusal of the information furnished by the company or, as the case 
may be, the report submitted by the person appointed under clause (b), the Central 
Government is of the opinion that the terms and conditions of appointment of the sole 
selling agent are prejudicial to the interests of the company, the Central Government 
may, by order, make such variations in those terms and conditions as would in its 
opinion make them no longer prejudicial to the interests of the company; 

(d) as from such date as‘may be specified by the Central Government in the order 
aforesaid, the appointment of the sole selling agent shall be zegiaied by the terms and 
conditiong as varied by the Central Government.” 


The section quoted above speaks of the Central Government but, in view of 
the provisions of s. 637 of the Act, it is the Company Law Board that has 
passed the impugned order in this case and in our discussion we will through- 
out refer to the Company Law Board only, though the provisions of the Act 
refer to the Central Qovernment. Under cl. (a) above, if there is good reason 
to do so, the Company Law Board may require the Company to furnish such 
information regarding the terms and conditions of the appointment of the 
sole selling agent as it considers necessary for the purpose of coming to the 
conclusion whether or not such terms and conditions are prejudicial to the 
interests of the company. I£ the company refuses or neglects to furnish any 
such information, the Company Law Board is authorised to appoint a person 
to investigate and report on the terms and conditions of appointment of the 
gole selling agent. This is provided by el. (b) of sub-s. (5) of s. 294. When 
the information so becomes available either in the form of information supplied 
by the company or in the form of a report by the person appointed, the Com- 
pany Law Board is called upon to peruse that information and form its 
opinion that the terms and conditions of the appointment of the sole selling 
agent are prejudicial to the interests of the company. After such an opinion 
has been formed which on the face of it appears to be subjective formation of 
opinion, the Company Law Board has to proceed to pass an order and make 
such variations in the terms and conditions which would in its opinion 
make them no longer prejudicial to the interests of the company. These are 
the powers vested in the Company Law Board under cl. (c) of the same sub- 
section, and the effect of the variation and further relationship between the 
company and the sole selling agent has been incorporated in el. (d). Under 
this cl. (d) as from the date specified by the Company Law Board in the order, 
the appointment of the sole selling agent shall be regulated by the terms and 
conditions as varied by the Company Law Board. It goes without saying 
that the provisions of sub-s. (5) of s. 294 are attracted only when there is a 
sole selling agent and not otherwise. Apart from the real meaning and con- 
tent of sole selling agent, the parties seem to agree here that there is a sole 
selling agent and, therefore, the Company Law Board has exercised its juris- 
diction to vary the terms and conditions of appointment. After the variation 
is so made from the date indicated, the appointment is to continue and is to 
lac by the amended terms as per the order of the Company Law 
oard. 

Large number of cases were cited before us on either side to convince us 
that this would be either quasi-judicial or administrative function of the Com- 
pany Law Board. The learned single Judge has not decided this question 
but has proceeded on the assumption that the inquiry may be assumed to be 
quasi-judicial. He, however, felt and in view of the case law then available 
rightly, whether an action is administrative or quasi-judicial it is enough if 
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principles of natural justice are followed and full and proper hearing is given 
to a party. With that approach the facts of this case were examined and as 
we pointed out earlier, a conclusion was reached that adequate and sufficient 
hearing was given to the appellant-company in compliance of the observance 
of the principles of natural justice. However, there has been of late further 
thinking on the subject and it is no more a matter of doubt that whether an 
administrative or judicial action, it must always be preceded with the ob- 
servance of the principles of natural justice. Apart from that the dividing 
line between an administrative power and a quasi-judicial power is quite’ thin 
and is being gradually obliterated as pointed out by the Supreme Court in 
A, K. Kraipak v. Union of IndiaS For determining whether a power is an 
administrative power or a ‘quasi-judicial power one has to look to the’ nature 
of the power conferred, the person or persons on whom it is conferred, the 
frame-work of the law conferring that power, the consequences ensuing from 
the exercise of that power and the manner in which that power is expected to 
be exercised. In a welfare State like India which is regulated and con- 
trolled by the rule of law it is inevitable that the jurisdiction of the adminis- 
trative bodies is increasing at a rapid rate. However, if it is expected that 
the rule of law should not lose -its vitality, the authorities and bodies which 
are being created whether administrative or quasi-judicial should all discharge 
their functions in a fair and just manner. Mr. Bhat for the appellant com- 
pany particularly emphasises the observations of the Supreme Court referred 
to above in Kraipak’s case that in recent years the concept of quasi-judicial 
power has been undergoing a radical change. What was considered as an 
administrative power some years back is now being considered as a quasi- 
judicial power. 

With these premises Mr. Bhat called upon us to decide whether the powers 
exercised under s. 294(5) are administrative or quasi-judicial particularly in 
view of a new point which he raised before us, and which we have permitted 
him to urge. The argument is that if the Company Law Board was dischar- 
ging quasi-judicial function in passing the impugned order, it was bound to 
give reasons for the passing of that order. In other words, the order of a 
quasi-judicial body must be a speaking order. A person aggrieved by that 
order must know why the quasi-judicial authority has passed that order so 
that if he wants to resort to a further remedy either by way of the appellate 
jurisdiction of the Supreme Court under art. 136 of the Constitution or the 
supervisory jurisdiction of the High Court and Supreme Court under arts. 
226 and 227 and 32 respectively, he may do so. Unless he knows why the order 
has gone against him it would be difficult for him to convince the High Court 
or the Supreme Court about the correctness and legality of his own case. 

We will at once point out that when an attempt was made to raise certain 
grounds conducive to the development of this point, it was opposed by Mr. 
Joshi on behalf of the respondents. After hearing the counsel on both the 
sides, we are rejecting that application. Mr. Joshi’s objection on behalf of 
respondents Nos. 1 to 4 is that the petitioner pleads that the impugned order is 
quasi-judicial in its nature. There is no pleading that the order is bad be- 
cause it does not incorporate reasons therein. This is a ground which should 
not be allowed to be taken by adding to the pleading. So far as the tech- 
nicality of amendment of the petition is concerned, we are now rejecting the 
application. While indicating our mind during arguments it was equally 
made clear at the Bar that even apart from the amendment of pleadings if on 
the basis of the case law and on the facts and circumstances as they exist, 
it is possible for the appellant company to raise that challenge by way of a 
pure question of law, it would be permitted to be argued. In fact, an argu- 
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ment has been raised before us on these lines and we are called upon to con- 
sider whether the impugned order could be declared as void simply because it 
does not contain any reasons therefor. Such a conclusion could be possible 
only if it is held that it is a quasi-judicial order and further nothing beyond 
the order is expected to be examined by the Courts. 

Mr. Bhat placed strong reliance upon the judgment of the Supreme Court 
in Travancore Rayons v. Union of India® The cases on which Mr. Bhat is 
relying, as the one cited just now, are mostly cases where there are either 
statutory appeals or revisions provided to higher authorities from the order 
of the initial authority that passed it. For instance, in the case of Travan- 
core Rayon Lid., the Central Government had the right of revision under 
s. 36, which provided an aggrieved party the right to move the Central Go- 
vernment by way of a revision application. After the final order of the Tri- 
bunal in a case of this type, the party aggrieved is still entitled to invoke the 
supervisory jurisdiction of the High Court under art. 227 or the appellate juris- 
diction of the Supreme Court under art. 186. In this context in para. 9 of 
its report, the Supreme Court observed that the Court held in a number of 
decisions cited in that paragraph that the decisions of Tribunals in India are 
subject to the supervisory powers of the High Court under art. 227 of the Cons- 
titution and the appellate powers of the Supreme Court under art 136. 
The High Court and the Supreme Court would be placed under a 
great disadvantage if no reasons are given and the revision is dismissed 
by the use of the single word ‘rejected’ or ‘dismissed’. It is further observed 
that in the view of the Supreme Court majority judgment in M.P. Industries 
v. Union’ has been overruled by the Supreme Court in Bhagat Raja v. Union 
of India.® In para. 10 of the report it is observed that in later decisions of 
the Supreme Court it was held that where the Central Government exercising 
power in revision gives no reasons, the order will be regarded as void. For 
this conelusion reliance is placed on State of Madhya Pradesh v. Seth Nar- 
singhdas Jankidas Mehta, State of Gujarat v. P. Raghav" and Prag Das Umar 
Vaishya v. Union of India.1 Mr. Bhat brought to our notice that the last 
mentioned case has been reported in 1967 Mh. L. J. 981. ; 

We need not probe this point any further. The reason will become ap- 
parent in the further part of our judgment. However, since Mr. Bhat wanted 
to argue that the absence of speaking order is fatal in a quasi-judicial proceed- 
ing he brought to: our notice the above judgments. Before such an argument 
was to be made there was an obstacle in his way that this was not specifically 
pleaded in the petition. We find that there is good authority not only in the 
case falling under the Civil Procedure Code, s. 100, but also in appeals arising 
out of writ matters, that the High Courts and Supreme Court have permitted 
arguments on pure question of law when no new facts are pleaded or proved. In 
other words, if what is pleaded itself leads to the raising of a question of law, 
it is not the requirement of the pleading that the law should be pleaded. For 
instance, in the case of B.R .Patanga v. State of Punjab, the matter reached 
the Supreme Court after a Full Bench of five Judges of the Punjab and Hari- 
yana High Court answered the reference made to it.: It appears in this case 
the matter. commenced before a single Judge. The matter then went in ap- 
peal to a Division Bench which referred certain points to a Full Bench. All 
the three Judges of the Full Bench in turn again referred those points to a fur- 
ther larger Bench of five Judges. At the appeal for the first time, the appel- 
lant raised a contention that the proceedings initiated against him are quasi- 

6 [1971] A.LR. S.C. 862. 10 [1969] A.LR. S.C. 1297. 

7 [1966] 1 S.C.R. 466, s.c. [1966] ALR. 11 (1967) Civil Appeal No. 657 of 1967, 
S.C. 671 decided on August 17, 1967 (Supreme Court). 
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judicial and as such the State was bound to give reasons in its order. The 
appellate Bench of the Punjab and Hariyana High Court permitted the rai- 
sing of such a point on the ground that it was purely a question of law and no 
new or additional facts were required to be pleaded. The report of the Supreme 
Court to which we have referred. is not an authority on the point but since 
we get from the earlier history of the litigation given by the High Court a. 
position where the appellate Bench of the Punjab and Hariyana High Court ` 
allowed a pure question of law, which is a similar question raised before us, 
we have referred to this judgment. In another case of D.F.O., South Kheri 
v. Ram aneks, the facts are:slightly different but the general approach can 
be considered relevant for permitting a law point being raised for the first 
time in appeal. An objection which was mentioned in the petition and which 
was not traversed specifically was alleged as the basis of a point of law at the 
appellate stage and in the circumstances the Supreme Court says that it would 
be permissible to allow a party to raise such a point of law. 

The facts before us clearly show that the order in question is being pointed 
out in the petition as a quasi-judicial order. If that is a point of dispute, 
the further argument relating to the necessity of incorporating reasons in the 
order now affords a point of law from the subsequent judgments of the 
Supreme Court. These judgments were not available to the parties at the 
time when the petition was presented or when it was argued before the learned 
single Judge. We do not think that.the raising of this point should be pre- 
vented on the technical plea that want of reason has not been specifically 
pleaded in the petition. 

Before we again go to some of the cases on which reliance is placed for 
pointing out that the proceedings under s. 294(5) are quasi-judicial proceed- 
ings it would be appropriate to point out the broad distinction between 
quasi-judicial order and an administrative order. In Radeshyam v. State of 
M. P.,'4 the Supreme Court observed that there seem to be three requisites in 
order that the act of a body may be said to be a quasi-judicial act, viz. that the 
body of persons (1) must have legal authority, (2) to determine questions 
affecting the rights of parties, and (8) must have the duty to act judicially. 
It is the third condition which really distinguishes an administrative order 
from one which is quasi-judicial. Even for an administrative order the body 
of persons must be invested with powers and some times administrative order 
can have much more far reaching effects than the quasi-judicial orders. Affect- 
ing the civil rights of persons can be a common feature of orders adminis- 
trative as well as quasi-judicial. Where there is a duty cast under the Act to 
act judicially the order would tend to be quasi-judicial, This is not to sug- 
gest that it is only in the case of quasi-judicial matters that there is a need 
to act in a fair and just manner. Approach on the basis of observance of 
principles of natural justice is common to both. That being a necessary approach 
for the just decision of a controversial point whether the administrative Tri- 
bunal or the quasi-judicial Tribunal needs to follow the principles of natural 
justice, cannot be over-emphasized. The learned counsel on both sides have 
taken us through some cases which, according to them, have approached the 
factual position which is similar to the one under s. 294 (5). They, therefore, 
rely upon those cases to indicate that the order is either administrative or 
quasi-judicial.. Before we consider those cases it would be appropriate that 
the provisions above quoted of sub-s. (5) of s. 294 are examined to find out 
what they really contain. ‘ 

Dealing with the provisions of cl. (a) it would be at once pointed out that 
the Company Law Board begins to act for the purpose of collecting informa- 
tion regarding the terms and conditions of appointment of a sole selling agent 
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provided there is good reason to do so. In a given case the Company Law 
Board may be apprised, as for instance in our case, of a certain set of facts 
which may be described as prejudicial to the interest of the company so far 
as the terms and conditions of appointment of a sole selling agent are concer- 
ned. The provisions of cl. (a) clearly show that the terms and conditions 
incorporated in the contract of the agency as also such other incidental mat- 
ters which may be necessary for the purpose of determining the prejudicial 
character of the agreement is concerned, are to be collected from the com- 
pany itself. The reasons seem to be obvious. No limited company would 
transact any business including appointment of sole selling agent unless there 
is a well maintained record of it. Sole selling agent’s appointment is required 
to be ratified by the general resolution of the shareholders in the First Gene- 
ral Body meeting after the appointment is made. That being so the text of 
the resolution ratifying the agreement and the results which follow from the 
actual working of that agreement would be all matters of record and could 
be easily obtained from the office of the company. In case there is refusal or 
neglect by the company a suitable person could be appointed to investigate and 
report. He would do the same thing, viz. search the records of the company 
and get the factual information which would normally partly consist of the 
terms and conditions of appointment and partly of statistical data indicating 
the gains and losses of the working of that agreement. This is the material 
which is made the basis of the opinion about the company by the Company 
Law Board. In el (c) which immediately follows, it is laid down that on per- 
usal of that information the Company Law Board has to form an opinion. 
The language used is that the Company Law Board ‘‘is of the opinion that 

..’". The opinion that is conceived of is whether the terms and conditions 
of the appointment of a sole selling agent are prejudicial to the interest of 
the company. At this stage before the decision is taken undoubtedly some 
kind of hearing to the parties, who will be adversely affected by the opinion 
that has to be formed, seems to afford as a natural consequence which is in- 
herent in the process of forming the opinion itself. When the terms and 
conditions of the sole selling agent are varied by which the prejudice so call- 
ed to the company is relieved, it stands to reason that the order would nor- 
mally benefit the company and deprive the sole selling agent of some advant- 
age which he was getting under the terms and conditions of appointment. 
When the provisions on the face of them have been vested in a body of per- 
sgons and that authority is calculated to be exercised in a manner which will 
affect the rights of parties, civil consequences do seem to follow from the 
rate that is contemplated under cL (c) at the hands of the Company Law 

oard, 


The first two annais are thus being satisfed, the only question that 
remains to be considered is, does the language and the contents of cl. (c) 
show that the Company Law Board is also further obliged to act judicially? 
It is now well-settled that the need to act judicially could be seen from the 
express provisions of the Act itself or could be inferred from the implied 
provisions as also from the nature of the power, the nature of the body of 
persons who are invested with it and consequences that must follow from the 
exercise thereof ete. In other words, if there is an imperative need to act 
judicially, from the necessary implication and from the provisions and the 
attending circumstances the functions to be performed would have to be held 
‘quasi-judicial. In cases falling under s. 294 (5) the information, as we point- 
ed out earlier, is of a very limited type and no particular kind of investiga- 
tion or inquiry with evidence ete. seems to be necessary. Immediately there- 
after,—but in view of the principles which the Courts have developed after 
hearing the party affected,—an opinion is permitted, to be formed. In a pro- 
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cess of this type conceived of by cl. (c) under consideration, it is difficult to read 
that there is either express or implied provision for acting judicially.. No 
elaborate investigation is called for nor seems to be necessary. However, the 
Board must hear those who are going to be affected and that hearing would 
be in the observance of the principles of natural justice. We may here point 
out that the principles of natural justice are not codified law but are well 
recognised rules which are developed by the Courts from time to time. The 
Supreme Court has pointed out in A. K. Kraipak’s case that the concept of 
natural justice has undergone a great deal of change in the recent years. In 
the: past it was thought that it included just two rules, viz. (1) no one shall 
be a judge in his own case (Nemo debet esse judex in propria causa), and (2) 
no decision shall be given against a party without affording him a reasonable 
hearing (audi alteram partem). Very soon thereafter a third rule was en- 
visaged and that is that quasi-judicial enquiries must be held in good faith, 
without bias and not arbitrarily or unreasonably. But in the course of years 
many more subsidiary rules came to be added to the rules of natural justice. 
It was thought till recently that unless the authority concerned was required 
by the law under which it functioned to act judicially there was no room for 
the application of the rules of natural justice. The validity of that limitation 
is not questioned. Tf the purpose of the rules of natural justice is to prevent 
miscarriage of justice one fails to see why those rules should be made inappli- 
cable to administrative enquiries also. 


In ‘this limited sense a just decision by observance of certain rules of code 
of conduct is not to be confused with the requirement of a law to act judicially. 
Unless that is writ large either expressly or by necessary implication by the 
provisions of law, it may not be possible to infer that the inquiry contemplat- 
ed is quasi-judicial. Looked at from that point of view and looking to the 
purpose and function of sub-cl. (c) of sub-s. (5) of s. 294 we find it difficult 
to persuade ourselves that the enquiry that the Company Law Board must 
make before forming the opinion could be described as a quasi-judicial one. 
On the material already collected as per cls. (a) or (b) and after hearing the 
parties on that material, the Company Law Board has to form an honest and 
unbiased opinion and if that opinion really is that the existing terms and con- 
ditions of the sole selling agent are prejudicial to the interest of the Company, 
it has at once to take a step which will bring about a condition a 
by the last portion of cl. (c) of sub-s, (5) of s. 294. 


‘Shri Joshi for the respondents relied upon two judgments of the VERE 
Court in the case of Barium Chemicals Ltd. v. Company Law Board,5 and 
Rohtas Industries Ltd. v. 8S. D. Agarwal.'6 In both these cases the provision 
of the company law which was under consideration was s. 237 of the Act. 
We do not think that either of the cases can be usefully considered for the 
interpretation of s. 294(5) of the Act for the simple reason that there is one 
distinct feature in the section under consideration which was absent in s. 237. 
Section 287 of the Act deals with the investigation of the company’s affairs 
in certain cases. The final result of the investigation, whatever that be, does 
not seem to bind any one nor does it affect the rights of any party. If at all 
any action is contemplated, civil or eriminal, as a result of the investigation 
conducted under s. 237, the matter has to be taken to a Court of law. How- 
ever, 8. 294(5) of the Act directly affects the civil rights of a sole selling agent 
like the appellant company and we do not think, therefore, that the conclu- 
sions of the Supreme Court that the orders under s. 237 of the Act which are 
administrative in character can have any relevance while discussing the 
provisions of s. 294 (5). i 
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Shri Bhat on the contrary relies on the judgment of the Supreme Court in 
R. D. & Chemical Co. v. Company Law Board’ That was a judgment under 
s. 326 of the Act relating to the approval of the Central Government to the 
appointment ete. of the managing agents under certain circumstances. These 
provisions were construed by the Supreme Court and their Lordships held 
that the enquiry under that section is quasi-judicial. The reason seems to be 
obvious, A plain look at the provisions of s. 326 will show that the Central 
Government is called upon to accord its approval to the appointment or re- 
appointment of the managing agent only if the conditions mentioned in cls. 
(a), (b), (c) of sub-s. (2) of s. 826 existed. Out of these clauses particularly 
el. (b) of sub-s. (2) requires the Central Government to form its opinion as 
to whether the managing agent proposed is a fit and proper person to be 
appointed or re-appointed and that the conditions’ which are proposed are 
fair and reasonable. It is clear that the suitability of a person to be appoint- 
ed as a managing agent would depend upon the consideration of all the mate- 
rial that may be available about the person concerned. That person will have 
a right to lead evidence and disprove certain allegations which are being 
otherwise made against him. If he is made aware of the facts which are 
against him and that seems to be necessary in any fair enquiry, he will lead 
evidence to disprove what is being alleged against him, or he might point out 
the circumstances under which those events occurred and the need to appre- 
ciate them in the correct perspective. There is, therefore, no doubt on the 
face of it that the section calls for a judicial disposal of a dispute. It may 
be that the enquiry is by the Company Law Board and the only party. is the 
person whose status to be appointed as a managing agent is under enquiry. 
We do not think that the provisions of s. 326 could be said to be comparable 
to the provisions of s. 294. It is stated at the Bar that except for this litiga- 
tion there has been no occasion to consider the provisions of s. 294. As we 
find that neither s. 826 nor s. 237 of the Act was comparable to the provisions 
of s, 294(5), we must decide the question raised before us by looking at the 
section, its implication and the real import of the provisions in the light of 
the broad principles which are well established. 

In the circumstances, as we have already pointed out, the provisions of 
el, (c) require a decision being taken on facts which is directly collected from 
the Company and in the light of such other cireumstances, as may be brought 
to the notice of the Board by the parties who are going to be affected by the 
decision which is to be taken. We do not think, therefore, that there is 
neither express nor implied provision in the Act nor do any attending circum- 
stances exist which indicate the necessity to act judicially before the opinion 
contemplated is to be formed. We would, therefore, hold that the impugned 
order which the Company Law Board passed under s. 294(5)(c) is adminis- 
trative in its character and not quasi-judicial. 

In view of this conclusion, it would be necessary for us to examine whether 
the Company Law Board has observed the rules of natural justice and whether 
it has acted beyond its powers under s. 294. So far as the principles of natu- 
ral justice are concerned as the Supreme Court pointed out in A.K. Kraipak’s 
case that they are not a set of embodied rules and what particular rule of 
natural justice should apply to a given case must depend to a great extent 
upon the facts and circumstances of that case, the framework of the law under 
which the enquiry is held, and the constitution of the Tribunal or body of 
persons appointed for that purpose. Whenever a complaint is made before a 
Court that some principle of natural justice had been contravened, the Court 
has to decide whether the observance of that rule was necessary for a just 
decision on the facts of that case. 
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The grievance which has been made out by Shri Bhat in respect of the ob- 
servance of the principles of natural justice is that the Company Law Board 
has neither granted him all the material on which they have acted nor have 
they heard him as a matter of right. The learned trial Judge has come to 
the conclusion that the appellant company somehow appears to have obtain- 
ed all the material on which the Company Law Board acted. The learned 
Judge does admit that a part of the material, which was in fact an important 
portion of the material, was not made available by the Company Law Board 
to the appellant. However, a conclusion has been reached that the appellant- 
company has acted in close collaboration with respondent No. 5-company and 
there is ground to infer that the appellant company must have received all 
the material from respondent No. 5-company. So far as the present petition 
is concerned, it appears that respondents Nos. 1 to 3 have placed on record 
the material that was available to them. 


Out of this material two important documents do not seem to have been 
made available to the appellant company by respondent No. 5-company. When 
the Registrar of the Companies wrote to respondent No. 5-company on the basis 
of the complaint of the shareholders, a reply was sent by respondent No. 5-com- 
pany to the Registrar of the Companies. That correspondence was ultimately 
referred to the Company Law Board. However, neither the letter of the share- 
holders addressed to the Registrar of the Companies nor the reply of the respon- 
dent No. 5-company to the Registrar of the Companies was made available to the 
appellant either by the Company Law Board or by respondent No. 5-company. 
Shri Bhat points out that the Company Law Board calls for certain information 
from respondent No. 5-company, but the full text of that letter was never made 
available to the appellant company by respondent No. 5 They sent only some 
extracts and on the strength of those extracts the appellant company sent a reply 
to the Company Law Board annexing along with it its audited balance-sheet 
and accounts. Undoubtedly that was a letter under s. 294(5)(a@) and even the 
extract sent to the appellant by respondent No. 5-company made the appel- 
lant company aware that the Company Law Board was making enquiry into 
the matter under s. 294(5). What is being argued and held proved is that 
the appellant company being the sole selling agent must have known from the 
reference to s. 294(5) that the enquiry is undoubtedly for the purpose of examin- 
ing the terms and conditions of the sole selling agency and to decide whether 
they are in fact prejudicial to the interest of the company. There is no 
doubt that there is some substance in this argument. 


However, the reply given by the appellant company would show that they 
did not seem to be aware of the allegations of the shareholder that there was 
a seller’s market in respect of all the three commodities for which the appellant 
company was appointed a sole selling agent. They made a general representa- 
tion about such contracts and the terms being reasonable as usual in the 
chemical trade. The subsequent stage arises when a show cause notice is 
issued by the Company Law Board and respondent No..5-company is called 
upon to make its written representation. So far as the record goes the show 
cause notice has been made available to the appellant company by respondent 
No. 5-eompany, but the reply of respondent No. 5-company is not made avail- 
able to the appellant company. ‘The representation of the appellant company, 
if read independently, creates an impression that the appellant company was 
never made aware of the fact that the allegation of existing seller’s market 
was being made nor do they seem to be aware of another allegation that they 
had not put up any sales organisation at all as required by the original terms 
and conditions of the agreement. Obviously, therefore, we do not find a de- 
tailed reply in respect of the sales organisation nor do we find any reference 
at all to the question of seller’s market. Even a reference to the sales orga- 
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nisation is indirect with a view to point out that the rate of commission was 
reasonable and comparable to such other contracts in the field of chemical trade 
and that much commission was necessary because it involves setting up of a 
sales organisation. In the reply of the company to the show cause notice 
there are certain references which give impression that the company is sitting 
on the fence and neither wants to give up its selling agency nor does it want 
to take up an attitude which could be attacked subsequently in a shareholders’ 
meeting. 

In the second paragraph of their letter dated March 18, 1965, they point 
out to the Company Law Board that the Board had not given the reasons for 
the proposed action and in the absence of these reasons respondent No. 5-com- 
pany was unable to know the circumstances-which call for their intervention. 
The further part then deals with the existing terms and conditions and the 
operation thereof. There is also admission that the company has not fulfilled 
its obligation to the equity share holders and has only partly discharged its 
obligation towards the cumulative preference shareholders. Regarding the pro- 
posed change No. (ii) in clause (12) of the distributorship agreement, respon- 
dent No. 5-company makes a query whether it was the intention of the Company 
Law Board that notwithstanding the above clause (12) the company can sell 
directly and that on such sales and on sales effected to the sub-distributors 
the sole distributors are not entitled to any rebate. They asked for a clari- 
fication of the matter. It may be noted that in the original clause (12) of the 
sole-distributorship, the sole-distributors were entitled to the commission even 
on certain sales made directly in exceptional circumstances by the manufac- 
turers. When the show cause notice was issued and the change was proposed 
in that behalf the wording of the show cause notice is as follows: 

“M/s. Nanavati and Company shall not be entitled to any rebate on sales made direct- 
ly by the principal company.” 

We must not forget that the show cause notice was not an independent docu- 
ment but it had direct relation to the terms and conditions in the original 
agreement which were sought to be varied under the powers vested in the Com- 
pany Law Board under s. 294(5). There was one case of sales directly to be 
made by the manufacturers contemplated by clause (12) of the original agree- 
ment and even in respect of that sale the appellant company was entitled to its 
5 per cent. rebate. Read in that context the proposal of the Company Law Board 
prima facte shows that in respect of those sales effected under clause (12) the 
appellant will not be entitled to its rebate. However, while giving explana- 
tion respondent No. 5-company seems to enlarge the basis of the proposal and 
makes a query whether that proposed amendment is to be understood as a free 
right of sale to sub-distributors also with no liability to pay rebate to the 
appellant company, the sole selling agent. This approach suggested in the reply 
of respondent No. 5-company has ultimately been accepted by the Company 
Law Board while passing the final order. The appellant company prima facie 
is not aware of this suggestion of respondent No. 5-company which is directly 
against the interest of the appellant company and also against the avowed 
terms of its agreement. While furnishing information to the Company Law 
Board respondent No. 5-company in its earlier reply has pointed out that the 
appellant company has already earned a rebate of Rs, 13 lakhs over a period 
of three to four years. It:has also suggested there that if this rebate was not 
payable to the appellant company between the periods 1959-60 to 1965 there 
would have been to that extent an improvement in the financial position of the 
company. 

In this manner these pieces of information which tend to indicate that the 
terms and conditions of the present agreement worked prejudicially against 
the interest of the company are not made available to the appellant company 
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either by the Company Law Board or respondent No. 5-company. However, 
from the two broad circumstances it is being inferred that the appellant com- 
pany must have knowledge of this material placed before the Company Law 
Board. It is being assumed that the appellant must have read the full text 
of the letter dated November 17, 1964 as also the earlier letter of the share- 
holders making a grievance against the sole selling agent and the rebate paid 
to them. Some dates are considered as representing the action taken by the 
appellant company and respondent No. 5-company in close collaboration of 
each other. The first reply by the appellant company is dated December 9/15, 
1964 whereas the reply by respondent No. 5-company is dated December 10, 
1964. When the show cause notice comes which calls upon the respondent 
No. 5-company to give its representations before March 15, 1965, we find that 
the appellant company gives a reply on March 12, 1965, whereas respondent 
No. 5 gives a reply on March 13, 1965. From this conduct of the two parties, 
viz. the appellant company and respondent No. 5-company, of giving replies 
near about the same date an inference is sought to be drawn that they must 
have consulted each other to the full and thereafter these replies must have 
been given. When the appellant company pleaded that in spite of the appel- 
lant’s letter to the Company Law Board they never acknowledged any letter 
nor communicated any reply, the attitude in the affidavit in reply is that the 
appellant had no locus stands and there was no need to hear it at all. 


This has been the frame of mind of the Company Law Board right from the 
beginning and continues to be so even during this litigation. However, the 
appellant company volunteered to send replies from time to time as it receiv- 
ed certain communications from respondent No. 5-company. Those com- 
munications were not full extracts of the material received from the Company 
Law Board nor the communications including the replies given by respondent 
No. 5-company. The explanations and representations of the appellant com- 
pany are always confined to the points, which appear in the communications 
received by the company whether they are extracts or full texts. So far as 
the show cause notice is concerned, there is a full text available but for the rest 
only extracts of the earlier letter and not even an extract of the relevant 
portion of the shareholders’ complaint to the Registrar of Companies, which 
was also available to the Company Law Board. 

' Shri Bhat argued and with considerable emphasis that it is not possible on 
the face of the record to infer that the appellant has been fully made aware of 
the material that was placed before the Company Law Board. Undoubtedly 
the allegation of the market being the seller’s market for the commodities for 
which the agency was created and the absence of any sales organisation worth 
the name by the appellant ' company were two of the most important facts 
which could influence the decision of the Company Law Board. On both these 
issues the appellant has not' furnished reply as he was prima facte not made 
aware of these allegations from the documents that were made available to him. 
The next piece of circumstances which has gone against the appellant com- 
pany is that it voluntarily attended the personal hearing on March 9, 1965 
when respondent No. 5-company was called for a personal hearing. The oral 
representations of both the representatives were heard by the Company Law 
Board. Even the appellant company admits in its petition that it was given 
a personal hearing along with ‘the representative of respondent No. 5-com- 
pany. What was the nature of the discussion or address that took place, 
there is no indication in the petition nor in the affidavit in reply. A general 
statement has been made in the affidavit in reply that both the representa- 
tives were fully heard., There is a further statement in the affidavit in reply 
that afer taking into consideration all the material before the Board together 
with the points that were made out at the personal hearing, the Company 
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Law Board formed the requisite opinion under s. 294(5)(c) of the Act. From 
the fact of personal hearing it was sought to be argued on behalf of the res- 
pondents that the question relating to the prejudice in the context of the com- 
plaint of the shareholders and the explanation of the company must have been 
discussed. 

It is only on the basis of such inferences which are required to be drawn, a 
finding is sustained that every point against the appellant company was made 
known to it, and the appellant company was in fact heard on all the points. . 
In a case of this type, even though the order is administrative Mr. Joshi for 
the respondents conceded that the principles of natural justice ought to have 
been observed and in view of the later development of case law, they must be 
observed. These principles not being a fixed body of rules, the facts and 
circumstances of each case must be analysed for finding out whether there has 
been requisite compliance with these rules. In any case where adequate hear- 
ing is to be given to a party before a decision is to be taken against it, it seems 
to be necessary that the party is informed as to what‘is proposed to be done 
so as to affect its rights. The party must be told why this was proposed to be 
done and on what material the action was contemplated. Thereafter, as a 
matter of right the party must be heard and this hearing may consist of a 
mere written representation or personal hearing as the facts and circumstances 
of the case may require. For the further application of the rules of natural 
justice, the authority must consider the entire material that has reached it and 
it must honestly decide on the merits without reference to the expediency or 
policy. If that is done it can be said that natural justice has been done. In 
a case under s. 294 a sole selling agent in a position of the appellant company 
is entitled to know not only the nature of the changes proposed but also the 
reasons therefor together with the material on which the authority desires to 
act. 


In the. present case the basic question that arises for consideration is as to 
who should be heard when action is contemplated under s. 294(5). The Com- 
pany Law Board seems to think, and as was stated during the course of argu- 
ments before us by Mr. Joshi, on advice, that it is only the company, which 
should be heard and not the sole selling agent. If it is a basie principle of 
natural justice that a party whose rights are going to be affected must be heard, 
it is impossible for us to conceive that respondent No. 5-company is a company 
whose rights are going to be affected adversely by the action called for. If at 
all, relief was to be given against terms which were considered prejudicial to 
the interest of respondent No. 5-company, it was but natural that the appel- 
lant company was entitled to know all the material which was before the Board. 
Some advantages which the appellant company procured by: the contract are 
sought to be varied and taken away from it. In a case of this type, it is the 
sole selling agent who is primarily adversely affected. When it is the view of 
the Company Law Board that that party has no locus standi and they need 
not hear that party, the hearing that has taken place in this case is the result 
of the voluntary action of the appellant company itself. The appellant com- 
pany has thrust itself upon the Company Law Board and since they did not 
prevent the appellant from giving written reply and also appearing at the 
personal hearing, this voluntary.action on the part of the appellant company 
has been responsible for making available to the appellant such hearing as it 
got. There is no doubt that in the affidavit in reply filed by the Company 
Law Board they pleaded that the appellant has been fully heard. It is also 
true that it is a high power body but the real question is whether this affidavit 
can be accepted at its face value. This is an affidavit of a body whose legal 
contention as well as the frame of mind always was that the appellant company 
need not have been heard at all. Against this background and on the basis of 
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yague affidavits could it be inferred that full and free discussion must have 
taken place on all material points,’ Could it be inferred that the appellant 
company was made fully aware of the allegations of the shareholders and the 
half-way explanation of respondent No. 5-company, and was also given enough 
opportunity to represent its case in writing as well as orally against those alle- 


` gations? 


OW 
ee, 


-Even when the final order is passed the language in which it is drafted is 
typical of the attitude of the Company Law Board in that they did not recog- 


:“ nise the appellant company at all as any body concerned with this matter. In 
-” ‘the second para. of the order the Company Law Board refers that it collected 


information from the company regarding the terms and conditions of the ap- 
pointment of the sole selling agent and then says as follows: 

“And whereas after perusal of the information furnished by the company and after 
considering the representations made by and on behalf of the company, the Company 
Law Board is of the opinion that the terms and conditions of appointment of the agent 
are prejudicial to the interests of the company.” 


Thereafter follows the operative part of the order which introduces the changes 
in the terms and conditions of the appointment of the sole selling agent. The 
pleading, however, in this litigation is that though ex facte the order refers to 
the information furnished by respondent No. 5-company and the hearing 
granted to the company, viz. respondent No. 5-company, as a matter of fact 
they have heard both the appellant company as well as respondent No. 5-com- 
pany. In fact reliance is placed upon the admission of the appellant company 
in the petition that the representative of the appellant company was given a 
hearing. 

These are all the circumstances on record so far as the facts are concerned. 
From the proximity of time when the replies are given and from the fact that 
the representative of the appellant company was present at the personal hear- 
ing, we are not in a position to conclude that the appellant and respondent 
No. 5-company were acting in close collaboration or hand in glove. It may 
be that the appellant company is introduced by respondent No. 5 as sole selling 
agent and it is normally the management of the company which makes con- 
tracts and places them before general body of the shareholders. How- 
ever, at a point of time when the Company Law Board was seized of the en- 
quiry it is difficult to say that the interest of the appellant company and res- 
pondent No. 5-company or the management thereof were not in conflict with 
each other. Those in management of the company are fully aware of the vari- 
ous provisions of the Act and the interference that is possible in the manage- 
ment of the company. If at all, we find that their attitude exhibited in their 
conduct and return is not to oppose the proposed amendment very seriously 
nor to support them whole-heartedly. In one place they point out that the 
commission agreed is reasonable and the appellant company has set out a sales 
organisation which seems to be necessary. In an earlier reply they pointed 
out that Rs. 13 lakhs were paid as commission and that amount could have 
been saved and the company’s financial position would have improved. They 
also suggested that a free hand in sales be given without any rebate to the ap- 
pellant company. It is, therefore, difficult for us to see that there was collabo- 
ration between the two and that the entire material which was available to the 
Company Law Board was also made available to the appellant company for 
making a representation. If that is so, then, undoubtedly, there has been a failure 
of the observance of the principles of natural justice because sufficient and ade- 
quate opportunity has not been made available to the appellant company to 
present its ease. We have also no means to verify what precisely took place 
at the oral hearing as the pleadings do not disclose specifically the points that 
could have been raised and discussed. We do not have the advantage of being 


1978:] .- -° NANAVATI & CO,.v.-R, Os: DUTT: (0.C3.)>—Deshmukh tee. 598 


able to examine the notes of the hearing that took place as none of them has 
been produced along with the: affidavit’of respondents Nos. 1 to 3. We find 
in the case of B.R. Patanga v. State of Punjab, the Full Bench of five ‘Judges | 
of the High Court of Punjab and Haryana had the advantage of examining’ 
the entire file of the Government which dealt with the subject and the exami- - 
nation of which satisfied the learned Judges that natural justice appeared to’ 
have been done. In the absence of similar material before us, judging from: 
the pleadings and the material available to us we are inclined to hold that the | 
main points that must have weighed against the appellant were not specifically- ` 
brought to the notice of the appellant company so as to enable the appellant 
company to make a representation. That would amount not to give a proper 
hearing or sufficient opportunity for making a representation. 

Shri Bhat, counsel for the appellant company, tried to argue that the hear- 
ing that was given to the appellant company could not be described as proper 
and adequate hearing for another reason. He said that the Company Law 
Board all along held the view that the appellant company had no locus standi 
and it need not have been heard. The hearing that is contemplated as a part’: 
of the rules of natural justice must be a hearing as of right and with conscious- 
ness, and the authority is bound to consider seriously all that the party is re- 
presenting. Since the hearing given does not appear to be in that spirit, we 
should hold that there was no adequate and proper hearing at all. Since’ we 
find that the Company Law Board has in fact heard the appellant company 
and they have said so in their affidavit in reply, we do not attach much impor- 
tance to this argument of Shri Bhat. However, for the earlier reasons stated 
by us we are of the view that there has been failure of the observance of prin- 
ciples of natural justice. 

The next point that must be considered relates to the nature of the order 
passed by the Company Law Board. According to Shri Bhat, the Company 
Law Board is authorised under s. 294(5)(c) to vary the terms of appointment 
of a sole selling agent and when this is done the statutory consequence that 
follows from el. (d) of the same section is that the appointment of the sole 
selling agent has to be regulated from the date nominated by the new terms 
and conditions, viz. the varied terms and conditions by the order of the Com- 
pany Law Board. The primary argument, therefore, is that the character of 
the sole selling agent has to be retained as such, #f the Company Law Board 
desires that the appointment should still continue on the varied terms and con- 
ditions. This point was also raised before the learned single Judge but the 
conclusion arrived at was that the word ‘variation’ has been given an artificial 
meaning by the definition cl. (50) of s. 2 of the Act. That clause says. that 
‘variation’ shall include abrogation, and ‘vary’ shall include abrogate. 

What was argued and what is argued before us is that the new terms and 
conditions: changed the character of' the agent. Whereas under the original 
contract, the appellant company was.a sole.selling agent in the real sense of 
the term, it is now reduced to the position of just an agent, that the principal 
being given all the liberty to dispose of: the goods in any manner whatsoever 
directly to consumers, dealers, Government and Semi-Government institutions. 
It has been found that since variation means abrogation that was within the 
power of the Company Law Board, the order does not suffer from any infir- 
mity. 

It is now being pointedly argued that even assuming that a right to vary 
would be a right to abrogate, viz. to repeal or cancel or terminate the contract, 
the provisions of el. (e) do not authorise the Company Law Board in any 
manner to change the character of the appointment of a sole selling agent into 
an ordinary agent which many manufacturers appoint. Before we actually 
consider the validity of this argument, it may be necessary to indicate what 
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precisely is meant by the sole selling agent as is conceived of by s. 294. Since 
Shri Joshi for the respondents raised an argument in that behalf, we will first 
determine the real nature of the appointment of the appellant company before 
we consider the effect of the impugned order upon that appointment. The 
term ‘sole selling agent’ has not been defined by the Act. Text book commen- 
taries on Company Law merely say that the expression is well known in the 
commercial world. According to Shri Bhat, the present agreement of the sole 
selling agent divests the manufacturers of their right to sell their own goods 
and vests that right exclusively in the appellant company. The area of the 
operation of this agreement is the entire territory of the Union of India. In 
other words the manufacturers have no right to sell their own goods except 
through the agency of the appellant company. As against this Shri Joshi’s 
argument is that the word ‘sole’ means one or only one, in the sense that if at 
all respondent No. 5-company wants to have an agent it will have only one 
agent, viz. the appellant company. No other agent will be appointed in the 
territory of India and so long as that is not being done, the appellant company 
continues to be the sole selling agent in the sense, the only agent of respondent 
No, 5-company. Even if the entire product is directly sold by the company 
and not one bag is given to the appellant company, so long as no other agent is 
appointed, the appellant would still be the ‘sole’ selling agent, Mr. Joshi argues. 
The permission ‘granted under the amended terms and conditions by the im- 
pugned order is not to appoint any other agent but to effect direct sales on 
principal to principal basis either to dealers, consumers, Government and 
Semi-Government institutions. This being so the order in no way affects -the 
rights of the appellant company as sole selling agent. In other words Shri 
Joshi wants to say that the manufacturers have not parted their right to sell 
their goods in favour of the appellant, much less in an exclusive manner. 


When we go to the terms of appointment, we find that clause (1) of the 
agreement says that the manufactures have appointed the appellant company 
as the sole-distributors for the entire territory of the Republie of India for 
marketing the three articles, which we have already noted earlier. The sole- 
distributors are enjoined with the responsibility of arranging sales to the cus- 
tomers in the territory of the Republic of India at prices to be fixed from time 
to time by the manufacturers. The manufacturers will take into considera- 
tion the price of similar products in the market for fixing a reasonable price 
for sale. Under clause (4) the manufacturers are obliged from time to time 
to supply to the sole distributors their products on consignment basis for dis- 
tribution to the various customers to whom sales are effected under this agree- 
ment. The bills to be made by the appellant company will be as the sole dis- 
tributors of the manufacturers. The sole distributor in terms is obliged under 
clause (5) to supply each month a statement of the sales effected and also 
copies of bills issued. Clauses (6) to (10) which deal with rebate, manner of 
despatch of good, credit for sixty days etc. need not detain us at “all. Under 
clause (11) neither the sole distributor nor any of their directors nor any 
other company, firm or ‘concern in which any of the directors of the sole 
distributors are partners or directors, shall during the continuance of the agree- 
ment deal in products similar to those covered by this agreement, but manu- 
factured by any other manufacturer. However, an exception is made that if 
similar products are permitted to be imported on import licence or on licences 
which are already held by the appellant company or its directors they:are not 
prevented from effecting sales of commodities which may be similar. Clause 
(12) which is important says that during the continuance of the agreement 
the manufacturer shall refer all enquiries for the products covered by this 
agreement to the sole distributors and the manufacturer shall not except in 
exceptional circumstances, sell or supply such products directly to any pigeon 
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or concern in the territory of the Republie of India without the approval of 
the sole distributors. Even then in all such cases for the sales under excep- 
tional circumstances, the manufacturer shall pay to the sole distributors within 
a month of such sale his agreed commission of 5 per cent. of the sale price of 
such products. Under clause (14) the sole distributors have to set up sales 
organisation to the satisfaction of the manufacturers for the promotion of the 
sales. Under clause (154) one more case has been conceived of where the manu- 
facturers have the right to sell their own products. Under that clause if at any 
time the sole distributors have not been able to dispose of the stocks equivalent 
to three months production due to causes not attributable to the manufacturers, 
the manufacturers shall be at liberty to dispose of the products in excess of 
three months stock and shall not allow rebate to the sole distributor on such 
sales. Under clause (19) the sole distributor shall appoint adequate sub- 
distributors and/or dealers in any part of the Republic of India on such terms 
and conditions as the sole distributors deem fit and proper and subject to the 
approval thereof by the manufacturers in writing. Under clause (25) the 
directors of the appellant company for the time being shall be jointly and 
severally responsible to the manufacturer for the payment due to the manu- 
facturers under this agreement. 

We have summarised all the relevant clauses for the purpose of finding out 

the real nature of the sole selling agency. A mere look at these clauses would: 
point out that the manufacturers have parted with their right of selling the 
goods in favour of the sole distributors with only two exceptions. One is the 
sale under exceptional circumstances and the other is the right of selling when 
stocks in excess of three months are not sold by sole distributors. If, how- 
ever, the stocks are being exhausted month after month there will be no occa- 
sion for the manufacturers to resort to clause (15A) and effect sales themselves. 
When an exceptional occasion arises for effecting sales under clause (12), the 
distributor will be apprised of it and his approval obtained. He still gets his 
commission in respect of those sales. Under clause (25) where the stock in 
excess of three months is permitted to be sold by the company without any com- 
mission or rebate to the appellant company, it merely speaks of the inability 
to perform the contract as expected and, therefore, restores all the original 
rights to sell to the manufacturers. Reading as a whole we are of the view 
that this is a contract of a sole selling agency where the right to sell has been 
parted with by respondent No. 5-company in favour of the appellant company 
in accordance with the terms and conditions agreed in the contract. This is 
not a case where the appellant company is only just an agent and is to be 
called sole selling agent because there is no other agent. 
. Having construed the terms and conditions of the contract, we also find that 
there is enough authority to hold that an agreement of sole selling agency in’ 
the real sense of the term, as understood in the commercial world, is only that 
contract where the agent alone has a right to sell the goods. Shri Joshi re- 
ferred us to Bowstead on Agency, 1968, edn. p. 197. The bole selling agents 
that are discussed there relate to the sale of real property and the discussion 
does not relate to the sole selling agents regarding the sale of merchandise by 
way of trade and commerce. Even if a sole selling agent is appointed for 
selling real property, owner’s right to sell as the principal-is always there and 
cases are conceived of by the commentary where on the terms and conditions 
the agent will have to be paid his commission though the sale is effected during 
the period of his agency through another agent. 

In regard to commercial contract of sole selling agency for the sale of mer- 
chandise, we find that there are two judgments of the Calcutta High Court 
which have taken a similar view which we are inclined to take about the real 
nature and content of the sole selling agency. The two judgments really ‘relate 
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to the same suit where interlocutory injunction asked for by the plaintif was 
refused by. the learned single Judge but was granted in a Letters Parent 
Appeal by a Division Bench. What is relevant for us is the meaning of the 
word ‘sole selling agent’ as the plaintif in that case claimed interim injunction 
on the basis of, his right as a sole selling agent. The learned single Judge in 
8. Jhajharia v. National Company, Lid. observes as follows (p. 34): 

“,..To my mind it appears that the meaning of ‘sole selling agency’ is that the agent 

alone has been given ‘the selling right in respect of the goods and such agency need not 
be in respect of all classes of goods as long as a particular kind of goods or a particular 
commodity is provided as sole agency of a person or a company. It is in my opinion 
sole gelling agency of that company.” 
We do not find any elaborate discussion by the learned single Judge on that 
subject, but when the matter was carried in appeal by the plaintiff, the report 
appears in the same case, Shalagram Jhajharia v. National Co. Lid.” One of 
the questions raised: was that the sole selling agent does not appear to be an 
agent but appears to be a buyer of goods. Even assuming that was so, the 
view taken is that that would not determine the nature of the sole selling 
agreement. In case where the sole selling agent: was in fact a purchaser of 
goods, a view was taken by the King’s Bench that a sole selling agent still re- 
mains a sole selling agent and the real nature and content of his agreement 
must be found out from the construction of the contract. The learned Judges 
of the Division Bench referred to W.T. Lamb & Sons v. Goring Brick Co 
This was a case where the sole selling agent in fact was a purchaser of the goods 
by the company but on an overall consideration of all the clauses of the con- 
tract it has been held that the manufacturers have parted with the right to 
sell in favour of the plaintiff company. Relying upon that judgment the 
contract before the Calcutta High Court between the National Co. of Calcutta 
and the B.M.T. Commodity Corporation of New York in the United States 
of America was construed and it was held that within the territory of U.S.A. 
its possession, Canada and Mexico for the sale of jute backing cloth and bur- 
lan over 100 inches manufactured by the National Co. the rights of selling 
were operated in favour of the plaintiff. The various terms and conditions 
of the contract are taken into account and on a proper construction it is held 
that this amounts to parting with the right of selling which ordinarily and 
primarily lies in the manufacturer. It, therefore, appears to us that not only 
on the construction of the terms and conditions of the contract before us but 
even on good authority, it is safe to hold that respondent No. 5-company had 
parted with its right of selling, the three articles under contract in favour of 
the appellant company. 

We would now consider the effect of the impugned order on the sole selling 
agency contract. Clause (12) of the original contract speaks of excep- 
tional cases of sale where the manufacturers could directly sell the goods but 
with prior approval of the appellant company and on payment of the agreed 
rebate of 5 per cent. That clause (12) is now substituted. by the present clause 
(12) which is as follows: ` 

“12. The manufacturer shall be free to sell any of the gaid products direct to any 
dealer, consumer, Government and Semi-Government institutions without reference to 
the sole distributors. The sole distributors shall not be entitled to any rebate commis- 
sion or any other remuneration on such direct sales.” 


On the face of it this clause gives free hand to respondent No. 5-company 
to sell its goods directly to any. consumers, dealers, Government and Semi- 
Government institutions. We may incidentally, refer to the reply given by 
respondent ‘No: 5-company to the show cause notice issued by the Company 
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Law Board in which they dealt with clause (12). They quoted the proposed 
variation and also quoted the original clause (12). Thereafter the comment 
of the company is as follows: 

“Ig it the intention of the Company Law Board that notwithstanding the above clause 
(12), the company can sell directly and that on such sales and on sales effected to the 
sub-distributors the sole-distributors are not entitled for any rebate. This matter may 
please be clarified.” 


It appears that it is this reply of respondent No. 5-company which is partly 
responsible for the ultimate shape that clause (12) has now taken in the order 
of the Company Law Board. Such a variation, according to Shri Bhat, suffers 
from two vices. One is that such a variation is far beyond the power of the 
‘Company Law Board under s. 294(5) as also it is beyond the scope of the show 
cause notice itself. Lf such a variation was really intended, the parties to be 
affected thereby should have been given notice of it. This could be one more 
facet of the non-observance of the rules of natural justice where a change is 
brought about without notice to the party affected thereby. 

Considering the first question of acting beyond the powers under s. 294(5) 
we find that there seems to be considerable force in the argument. The word 
‘vary’ or ‘variation’ as defined by cl. (50) of s. 2 of the Act shall include 
abrogation. ‘Abrogate’ as we find by reference to the Oxford English Dic- 
tionary, means: “Abrogate (1) to repeal, (a law, or established usage), to 
annul, to abolish authoritatively or formally, to cancel. (2) To do away 
with, put.an end to.” The Law Lexicon by Mukherjee and Singh, 1971 edn. 
gives the same meaning of the word ‘Abrogation’ as the act of annulling or 
the repeal of a law. .In Corpus Juris Secundum we find the word ‘abrogate’ 
has been defined as follows: 

_ “Abrogate. To abolish by the authority of the maker, to annul by an authoritative 
act; to repeal, The word has been distinguished from ‘amend.’ 
` Phrase: "Tax shall be abrogated, increased, or diminished.’ 

Abrogation. The act of abrogating; the annulment or repeal of a law by authority of 

the legislative power; it expresses the idea of completely’ doing away with.” 


Even though we have quoted the above meanings of the word ‘abrogation’ 
we are not called upon in this litigation to decide- whether the authority acting 
under gsub-s. (5) of s. 294 has a right to annul, or to do away, or abolish the 
appointment of a sole selling agent altogether. We are. only called upon to 
decide whether the present agreement is a mere variation in the sense, the 
amended terms and conditions are laying down the character of the sole sell- 
ing agent or doing something else. The amended clause (12) as is clear con- 
ceives of a completely free hand to the manufacturers to sell their goods as 
they liked. The original contract requires the sole selling agent to refer every 
order to the manufacturers and only on confirmation by the manufacturers 
make sale. That being so, if the present clause (12) gives full opportunity to 
the manufacturers to dispose of goods either directly to the consumer or to 
the dealer or Government or Semi-Government Institutions and if in a seller’s 
market, which is conceived of, there is direct demand with the manufacturers, 
it is possible that nothing or very little will be sold through the sole selling 
agent. In any case it will lead to conflict and litigation on the appropriate 
construction of this clause in juxtaposition of the other clauses which sur- 
vive as a part of the contract. In that context we must think prima facie 
‘the new clause reduces the sole selling agent to the position of a mere agent 
who may sell the goods as and when received from the manufacturers who are 
otherwise entitled to sell directly to various customers. Is it the intention of 
8, 294(5) to so amend the contract as neither to retain the appellant company 
as a sole selling agent nor to abolish the contract altogether? What is done 
is a third thing altogether, viz. the sole selling agent is reduced to the pdsi- 
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tion of an ordinary agent. We do not think that the scheme of this section 
permits the mutilation of the contract in such a manner as to change the 
character of the agency. The terms and conditions may be varied in such a 
manner as to make them no longer. prejudicial to the, company, but what is 
to be retained is a sole selling agency. That will be apparent from the pro- 
visions of cl. (d) of s. 294(5) which says that from the date of the varied 
order the appointment of the sole selling agent shall be regulated in accordance 
with the terms and conditions varied by the Company Law Board. In terms, 
therefore, the sole selling agent has to remain a sole agent and there seems 
to be no objection to vary certain terms of the contract but his relationship 
with the company has to be regulated by the terms amended by the Company 
Law Board. A reference to sub-s. (6) of s. 294 of the Act will also further 
illustrate the same-position. Under sub-cl. (a) of sub-s. (6) where a company 
has more selling agents than one (by whatever name called), in any area or 
areas and it appears-to the Company Law Board that‘there is good reason 
so to do, they are entitled to call for information about the terms and condi- 
tions of appointment of various agents for the purpose of determining whether 
any of those selling agents should be declared as sole selling agent for that 
area. Clause (b) is similar to cl. (b) of sub-s.- (5). Clause (c) of sub-s, (6) au- 
thorises the Central Government to read the information supplied by the 
Company having regard to the terms and conditions of appointment of any 
of the selling agents and to other relevant features; and to declare that a 
particular selling agent be the sole selling agent of the company. The posi- 
tion, therefore, is that under sub-s. (5) in case of a sole selling agent whose terms 
and conditions of appointment are prejudicial to the interest of the company, au- 
thority is given to change, amend or vary the terms and conditions in such a 
manner.as to retain the sole selling agent with terms and conditions which, are 
no longer prejudicial to the interest of the company.. In another case where 
there is in fact a sole selling agent but he is not so designated, but an appear- 
ance is-put up that there are many agents of the company, power is again given 
to the Central Government to investigate into their position and declare a 
particular agent as a sole selling agent. The scheme, therefore, seems to be 
-that where the sole selling agent is considered necessary for, a company, the 
terms and conditions must be such as are not prejudicial to the company; 
otherwise those terms and conditions are liable to be interfered with by re- 
taining the character. of the sole selling agent as such. It is, therefore, clear 
that in passing the present order and substituting with the new clause (12) 
the Company Law Board has acted beyond the powers vested in it under sub- 
s. (5) of s. 294 of the Act. i 


For the purpose of this appeal we are not called upon to decide whether un- 
der sub-s. (5) the Company Law Board could in fact terminate or cancel the 
appointment of a sole selling agent.- That power may be assumed for the time 
being. However, in view of the compulsion on the sole selling agent to con- 
tinue to function as such, in view of the provisions of sub-s. (4), we are of 
the view that transformation of a sole selling agent into just an ordinary 
agent, is beyond the scope of s. 294, sub-s. (5) (c.) 


Another aspect of the question will be that the appellent company was 
never made aware,’ apart from the consequences ‘which can follow under 
s. 294 (5) under which the appellant company would be compelled to act as an 
ordinary agent and would cease to be the sole selling agent. For effecting 
such a change the proposed clause in the show cause notice does not give 
‘enough notice to the party, who is being affected thereby. Consequently, no 
discussion was possible in personal hearing on ‘this subject. There is, there- 
forè, another breach of the observance of the principles of natural justice in 
this case by taking action which was never. brought to the notice of the party 
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affected and without an opportunity to make representation and without giving 
any hearing to that party on that subject. At this stage we might also make 
it clear that clause (12) appears to be an independent and severable clause 
and if we had not found any other defect in the order, it would have been 
possible to merely cancel or quash this clause, without interfering with the rest 
of the order passed by the Company Law Board. However, as we find that 
there are other grounds on which the order is defective we are inclined to 
quash it as a whole. 

In the view we take, the appeal succeeds and is allowed. The impugned 
order dated April 20, 1965 as amended by the order dated May 13, 1965 is 
quashed. The appellant company will be entitled to its costs throughout from 
respondents Nos. 1 to 4. The costs in the trial Court to be Rs. 250 as already 
quantified and the costs in this Court to be fixed by the Taxing Master. No or- 
der as to costs in respect of respondent No. 5-company throughout. 

Liberty to the appellant’s attorneys to withdraw the amount already de- 
posited towards respondents’ costs. Appeal allowed. 


APPELLATE CIVIL. 


Before Mr. Justice Deshpande. 
AJITSINGH SUNDERSINGH v. DHANJISHAW J. POONAWALLA.* 
Bombay Rents, Hotel Rates and Lodging House Rates (Control) Act (Bombay VII 
of 1944), Secs. 10, $—Bombay Rents, Hotel and Lodging House Rates Control Act 
(Bom, LVII of 1947), Secs. 14, 15(2)—Bombay Rents, Hotel and Lodging House Rates 
Control (Amendment) Ordinance, 1959—Indian Contract Act (IX of 1872), Sec. 23 
-Whether s. 10 of the Rent Act of 1944 prohibits sub-tenancy—Sub-tenant remain- 
ing in occupation of premises after repeal of Rent Act of 1944 whether protected under 
Rent Act of 1947—Intendment of s. 15(2) of Rent Act of 1947 as amended by Ordi- 
nance of 1959. 

Section 10 of the Bombay Rents, Hotel Rates and Lodging House Rates (Control) 
Act, 1944, did not prohibit sub-tenancy and it did not become unlawful merely 
on the failure of the tenant to comply with the conditions referred to in s. 10 of the 
Act. 


0 


Cooper v. Shiavax Cumbata,! distinguished. 
Mahomed Husain v. Trivedi? relied upon. g 
A. sub-tenant who was in lawful possession of the premises when the Rent Act 
of 1944 was in force and remains in occupation after its repeal, is entitled to pro- 
tection available to any other sub-tenant under the Rent Act of 1947. 

-.  _ Section 15(2) of the Rent Act of 1947 as amended by the Ordinance of 1959, is 
intended to cure the illegality attached to the sub-tenancies created between the 
period from the enforcement of the Rent Act of 1947, Le. February 13, 1948 to May 
21, 1959, in defiance of the prohibition contained in s. 15(1) of the Act. 


Tam. facts are stated in. the judgment. 


Mahendra Gill, for the petitioner. 
e .J. Abhyankar with L.V. Talaulikar and N.A. Shah, for respondent 
o. 1, 


DESHPANDE J. Original defendant No. 2 challenges the validity of the order 
of eviction passed against him by the Court of Small Causes at Bombay and 
confirmed by the Appellate Bench in-appeal. Respondent No. 1, hereinafter 
referred to as the plaintiff, instituted the said suit under the provisions of 
the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, here- 
inafter referred to as ‘‘the Rent Act of 1947” for possession of Flats Nos. 20, 
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21, 22 and 23 on the fifth floor of the building known as Marina House situate 
at 5, New Marine Lines, Bombay, on December 17, 1959. The plaintiff had 
purchased the entire property, including the said flats in the year 1945, when 
these flats were occupied by original defendant No. 1. Eviction was sought 
on the ground of arrears of rent, unlawful sub-letting and unlawful assign- 
ment and also on the ground of raising a permanent structure in contravention 
of s. 108(c) of the Transfer of Property Act and also the agreement of lease, 
rendering themselves liable to eviction. Defendant No. 1 remained ex-parte. 
Defendant No. 2 claimed to be the lawful sub-tenant of flat No. 20 from de- 
fendant No. 1 with effect from November 1, 1947. Defendant No. 3 claimed 
to be lawful assignee of all the four flats from defendant No. 1 with effect from 
November 11, 1949 and alleged that defendant No. 2 was his lodger. Defen- 
dant No. 2 claimed to have paid entire arrears of rent to defendant No. 1, 
through defendant No. 3 as the agent of defendant No. 1. The allegation as 
to the unlawful erection of permanent structure was denied by the defendants. 
- Issues were framed and evidence was led. By his judgment dated January 
17, 1962 the trial Judge passed a decree for-eviction. On separate appeals by 
defendant No. 2 and defendant No. 8, the said decree was confirmed on April 
18, 1967. I am informed at the Bar that defendant No. 3’s Special Civil App- 
lication to this Court against these. orders.was summarily rejected and these 
orders of eviction as against defendants Nos. 1 and 3 in regard to Flats Nos. 
20, 21, 22 and 23 have now become final. nae a Bult. oi 
-The trial Judge ‘and the Appellate Bench‘ have held that defendant No. 2 was 
not à lawful sub-tenant. It is unnecessary to refer to pleadings of and findings 
recorded against other defendants, as in the event of reversal of this finding, 
defendant No. 2, would be entitled to the possession of Flat No. 20 as lawful 
Sub-tenant in his own right and adverse findings against defendant No. 1 or 
defendant No. 8 even with regard to flat No. 20 cannot affect the protection 
available to him under the Rent Act of 1947 as such lawful syb-tenant. Both 
the Courts concurrently absolved defendant No. 2 from the allegation about 
raising unauthorised structures, though defendant No. 3 was found guilty of 
the same. When this matter came up for hearing before me on April 21, 1971, 
I noticed that issue No. 1 was not happily worded and was misleading to a 
certain extent. Averments made by the plaintiff and defendant No. 2 really 
raised two questions—firstly, whether’ in fact defendant No. 2 was inducted in 
the flat as the sub-tenant? His sub-tenancy was not admitted by the plaintiff. 
‘The plaint only referred'‘to his claim to be the sub-tenant.’ The second ques- 
tion was as to the legality of such sub-tenahcy. By my order dated April 21, 
1971, I remitted ah ‘additional issue as follows for finding, after giving oppor- 
tunity to the parties to lead evidence: : 

“Whether defendant No. 2 proves that he’ was occupying flat No. 20 as sub-tenant 
from 14th November 1947?” ' l A 
By mistake, instead of the date November 1, 1947, November 14 has crept 
in the issue. Both the Courts have now certified their findings on the issue, 
concurrently holding that defendant No. 2 was inducted in flat; No. 20 by de- 
fendant No. 1 on’ November 1, 1947 as his sub-tenant. This finding is sup- 
ported by several pieces of evidence and circumstances. Mr. Abhyankar could 
not demonstrate to me how the finding can be said to have been vitiated by 
any error of law. I will, therefore, have to proceed in this case on the basis 
that defendant No. 2 has been proved to be a sub-tenant of flat No. 20 and the 
only question that survives is ag to its lawfulness which has a bearing on de- 
fendant No. 2’s claim to protection under s. 14 and other provisions of the 
Rent Act of 1947 brought into force with effect from February 13, 1948. 

Both the Courts have held that sub-tenancy ‘in favour of defendant No. 2 
was unlawful. as it was prohibited by the Rent Act. Reliance is placed on 
s8. 10 of the Bombay Act No. 7 of 1944, hereinafter referred to as ‘‘the Rent 
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Act of 1944 which admittedly was in force on November 1, 1947, when the 
sub-tenancy was created. The said s. 10 reads as follows: 

“Sub-letting: Notwithstanding anything to the contrary in any law for the time 
being in force, a tenant may sub-let,any portion of his premises to a sub-tenant, pro- 
vided he forthwith intimates in writing to his landlord the fact of his having so sub- 
let the premises and also the rent at which they have been sub- 


This section does not expressly prohibit sub-tenancy. It only imposes an ob- 
ligation on the tenant to inform the landlord (1) the fact of sub-letting and 
(2) the amount of rent charged. There is no provision in the whole of this 
enactment seeking to’ prohibit sub-tenancy. One can get some clue to the ob- 
ject of imposing the above obligation if one turns to s. 9(/) of the Act and the 
proviso thereof. Section 9(/) affords to the tenant immunity from eviction 
as long as he pays rent and observes the terms of his tenancy. But the pro- 
viso to s. 9(Z) enables the landlord to proceed to seek eviction of the tenant 
after obtaining a certificate from the Controller, on either of the four grounds. 
These are (1) an act of the tenant contracy to cl. (å) or (p) of s. 108 of the 
Transfer of Property Act, (2) conduct causing nuisance or annoyance, (3) 
charging the sub-tenant rent in excess of the standard rent, and (4) bonafide and 
reasonable requirement of the landlord. Obligation to convey information un- 
der s. 10 appears to have been intended to ensure availability of the third ground 
of eviction to the landlord; if ever any such excess rent is found to have been 
charged. Thus it is an error to construe s. 10 of the Act to spell out any in- 
tendment of prohibition against sub-tenancy. 

The Appellate Bench relied on the judgment of this Court in Cooper v. Shia- 
vaz Cumbata.! to spell out such a prohibition. It has extensively relied on the 
history of Rent Act legislation referred to in the judgment of the trial Judge 
Desai J. To my mind, the history is thoroughly irrelevant and the learned 
Judge has referred to it in quite a different context. Mr. Abhyankar relied 
on the judgment of Chagla C.J. speaking for the Division Bench in appeal. 
This reliance is equally misplaced. There the tenant was prohibited from 
sub-letting in terms of the lease-deed and the Court held that once contract to 
the contrary restricts his right to sub-let according to s. 108 of the Transfer 
of Property Act, s. 10 of the Rent Act of 1944 did not relieve the tenant of 
the prohibitory provision of his leasé-deed and by contravening the said clause 
the tenant had incurred the loss of immunity from eviction which could have 
been available to him under s. 9 of the said Act. This ratio of the case cannot 
be of any avail to the plaintiff in the present case. 

There is absolutely no basis and warrant to imply such prohibition against 
sub-letting from any of the provisions of the Act of 1944. Firstly, no con- 
sequences, penal or otherwise, are provided in the Act against the tenant for 
non-compliance with this obligation imposed under s. 10. Secondly, such non- 
compliance is not included among the grounds for eviction in the proviso to 
s. 9(1) of the Act. Thirdly, such sub-tenant is not placed under any duty 
to ensure that the tenant conveys the required information to his landlord 
nor the validity of his subtenancy is made dependent on conveyance of 
such information by the tenant to his landlord. Fourthly, such intimation 
by the tenant to his landlord is not contemplated to precede but is to follow 
the contract of sub-lease implying thereby that conveyance of such intimation 
does not form part of the contract of sub-lease. Each one of these factors 
militates against the supposed legislative intendment to prohibit sub-letting 
and consequently sub-lease becoming unlawful merely on the failure of the 
tenant to comply with the conditions referred to in s. 10 of the said Act. 

- As against this the prohibition against charging the sub-tenant rent in 
excess of the standard rent pre-supposes the preservation of the right of a 
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tenant to sub-lease, available to him under s. 108 of the Transfer of Property 
Act subject to any contract to the contrary. This clause in the proviso can- 
not be explained on any other hypothesis. 


Any contract can be said to be unlawful when the consideration thereof is 
of one of the categories enumerated under s. 23 of the Contract Act. Mere 
failure to convey information to the landlord in terms of s. 10 of the Rent Act 
af 1944 does riot ‘directly or indirectly fall under any of these categories. At 
any rate, Mr. Abhyankar could not lay his finger on any of the clauses of s. 23 
of the Act. In fact, obligation to convey such information cannot form part 
of the consideration of the contract of such sub-lease between tenant and 
sub-tenant. It is in this context that one has to remember that obligation to 
convey such information follows the completion of the contract. The sub- 
tenant cannot ordinarily be said to have possessed any guilty mind if the 
tenant on his part failed to do his statutory duty after the contract of sub- 
lease has been finalised. : 

Mr. Abhyankar contended that the phraseology ‘‘other conditions of the 
tenancy” in s. 9(/) also includes the statutory conditions imposed on the 
tenant such as the one referred to under s. 10 and failure to comply with such 
condition must necessarily result in the loss of immunity from eviction. Elven 
if this contention is accepted as correct, it may affect the immunity afforded 
to the tenant: The same still cannot lead to the inference of prohibition of 
sub-lease or sub-lease being unlawful. The question of the tenant’s liability to 
eviction on any ground under the Act of 1944 does not directly arise in this 
Special Civil Application. 

Mr. Gill, the learned advocate for the petitioner, relied on the judgment of 
the Division Bench of this Court in the case of Mahomed Husain v. Trivedi? 
Under the Bombay Land Requisition Act, 1948, landlord of any premises was 
under an obligation to give intimation about the vacancy in the premises to 
the Government and lease out the same to any one after obtaining their per- 
mission. The landlord in that case had created tenancy in favour of a tenant 
without so intimating the Government and without so obtaining the‘ permis- 
sion. It was held that the tenancy so created cannot be rendered to have been 
void merely because the landlord failed to discharge his obligation towards 
the Government in regard to the intimation of the vacancy and obtaining of 
the permission. The ratio of this judgment supports the proposition enume- 
rated above. While considering this aspect of the case what has to be mainly 
borne in mind is that the obligation under s. 10 of the Act is only imposed on 
the tenant without imposing any corresponding obligation on the sub-tenant. 

It is true that the Act of 1944 did not afford any protection to the sub- 
tenants and in any suit for eviction against the tenants it was not even neces- 
sary to implead such sub-tenants. In the absence of such statutory protection 
to the sub-tenants, they were liable to be evicted along with the main. tenant. 
This Act of 1944 was repealed by Act No. 57 of 1947 with effect from February 
23, 1948 and defendant No: 2 continued to occupy flat No. 20 till, at any rate, 
the present suit was instituted on December 17, 1959. Extensive protection has 
been afforded under the Rent Act of 1947 even to the sub-tenants. Definition 
of the word ‘‘tenant’’ in s. 5(JZ) of the 1947 Act includes such sub-tenants 
and other persons as have derived title under a tenant before the commence- 
ment of the Bombay Rents, Hotel and Lodging House Rates Control (Amend- 
ment) Ordinance, 1959. It is not in dispute that the Ordinance of 1959 was 
brought into force on May 21, 1959, long before the present suit was instituted 
on December 17, 1959 and sub-tenants like defendant No. 2 must be deemed 
to have been included in the definition of the word ‘‘tenant’’ in s. 5(//) of the 
Act. Similarly, s. 14 of the 1947 Act enables any sub-tenant, to whom the 
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premises in dispute have been lawfully sub-let, to claim interest of the tenant 
on the determination of the head-tenant’s interest therein, for any reason 
whatsoever. Whatever, therefore, be -the position of the sub-tenant, de- 
fendant.No. 2, on November 1, 1947 under the Rent Act of 1944, his right to 
occupy the premises so sub-let to him is protected subject to ss. 12 and 13 of 
the Rent Act of 1947.. Plaintiff has failed to make out any case for eviction 
against defendant No. 2 in terms of the provisions of the Rent Act of 1947 pre- 
sumably because he proceeded on the hypothesis that his sub-tenancy was un- 
lawful and was prohibited by s.-10 of the Rent Act of 1944. 

Some reliance also was ‘sought to be placed by Mr. Gill on sub-s. (2) of s. 15 
of the Rent Act, as amended by the Ordinance of 1959. To my mind, Mr. Abh- 
yankar is right in contending that the amended sub-s. (2) is intended to cure the 
illegality attached to the sub-tenancies created between the period from the 
enforcement of the Act of 1947, i.e. February 13, 1948.to May 21, 1959 in de- 
fiance of the prohibition contained in s. 15(/) of the Act. Reliance- by de- 
fandant No. 2 on any portion of s. 15, therefore, appears to me to be thorough- 
ly misconceived. One implication of the wording-of s. 15(2) as amended in 
1959, however, needs to be noted. If the Ordinance of 1959 did not seek to lega- 
lise the sub-lease created before the Rent Act of 1947, it must be obviously be- 
cause such sub-leases were not prohibited under the provisions of the Rent Act 
of 1944, and-were not unlawful. Had the Act-of 1944 prohibited sub-leases, 
there-is hardly any reason why the Amending Ordinance of 1959 would not 
have legalised the same by appropriate provisions. This also lends further 
support to the above interpretation of s. 10 of the 1944 Act. 

To sum up, 8. 10 or any other section of the Rent Act of 1944 did not ex- 
pressly prohibit súb-lease. There is nothing in the Act to infer such implied 
prohibition. Theré is no basis for contention that ‘sub-lease under the said 
Act was unlawful. Third clause in the proviso to s. 9 of the Act and the 
wording of the Ordinance of 1959, on the other hand, suggest that a sub-lease 
was permissible and legal under the said Act. Though no protection was 
afforded to the sub-tenant under the said Act, such sub-tenants remaining in 
occupation after the repeal of the said Act are entitled to protection available 
to any other sub-tenant under the Rent Act of 1947. 

Mr. Abhyankar then contends that, at any rate, it has been found fhat the 
tenant was-guilty of raising a permanent structure without the permission of 
the landlord and that act, of the tenant itself made the tenant-defendant No. 1 
and others claiming through him liable to eviction. It is unnecessary to refer 
to the finding of the trial Court in this behalf. According to the finding of 
the Appellate Court, it was defendant No.. 3, who was responsible for such 
unauthorised construction, Defendant No. 2 is not claiming through defend- 
ant No. 3. It is obvious that defendant No. 2 cannot be held liable to be 
evicted on that ground. 

It is true that defendant No. 1 has been found to have remained in arrears 
of rent for more than six months. No decree for arrears of rent has been 
passed presumably because arrears were paid during the pendency of the pro- 
ceedings. I have already held in my judgment reported in the case of Birdi- 
chand Hiralal v. Sadashiv,3 that non-payment of rent by the main tenant 
cannot entail deprivation of the protection of the Rent Act to the sub-tenant. 

The result, therefore, is that the Special Civil Application succeeds. Rule 
is made absolute. . The order passed for eviction as against defendant No. 2 
in regard to Flat, No. 20 is hereby set aside. 

In the circumstances of the case, there would be no order as to costs. 

; Rule made absolute. 


8 (1971) 78 Bom. L.R. 887. 
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Before Mr. Justice Vimadalal. 


KESHORE PREMLAL DALAYA v. UKAJI PREMAJI.* 

Bombay Court~fees Act (Bom. XXXVI of 1959), Secs. 6(iv)(j), 6(iv)(ha), 8; Art. 7, 
Schedule I—Suits Valuation and Bombay Court-fees (Amendment) and Bombay 
City Civil Court Decrees and Orders (Validating) Act (Mah. 9 of 1970), Secs. 4, 
6(2)(b)—Suits Valuation Act (VII of 1887), Sec. 9—Plaintiffs’ suit filed in Bombay City 
Civil Court for declarations that mortgage and sale of mortgaged property by mort- 
gagees void and not binding upon them—Plaintifs paying fixed Court-fee under 
8. 6(iv)(j) before its amendment—Plaint ordered to be returned to plaintiffs for pre- 
sentation to proper Court in view of a High Court decislon—Plaint remaining to be 
returned to plaintiffs when Acts amended by Mah. Act 9 of 1970—Whether City Civil 
Court has jurisdiction to entertain suit. 


The defendants as mortgagees, in exercise of the powers conferred under the mort- 
gage deed, sold by auction the mortgaged property for Rs. 48,000. The plaintiffs 
filed a suit against the defendants in the Bombay City Civil Court on October 25, 
1967, for a declaration that the mortgage in respect of the property was void and 
not binding upon them and for a declaration that the sale of the property was also 
void and not binding upon them. The plaintiffs inter alia contended that the property 
was actually worth Rs. 96,000. The plaintiffs paid a fixed Court-fee of Rs. 30 
under s. 6&(iv) (j) of the Bombay Court-fees Act, 1959, as it then stood, on the ground 
that the subject-matter of the suit was incapable of monetary valuation. In the 
meantime on October 15, 1968, the High Court in L.P.A. No. 44 of 1968 held that 
where the subject-matter of a suit was not capable of being estimated in money 
value, it could not be said that the money value of such suit was leds than Rs. 25,000 
and such a suit could not, therefore, be entertained by the City Civil Court but 
had to be filed in the High Court. In view of that decision, the plaint in the suit 
was ordered by the trial Judge to be returned to the plaintiffs for presentation to the 
proper Court, The plaint, however, remained to be returned to the plaintiffs, when 
amendments were effected in the Bombay Court~fees Act and the Suits Valuation Act, 
1887, by Maharashtra Act 9 of 1970 which nullified the effect of the judgment of the 
High Court in the aforesaid L.P.A. No. 44 of 1968. The defendants thereupon. raised 
a preliminary issue whether after the Amending Act came into force the suit could 
be said to be within the pecuniary jurisdiction of the City Civil Court. 

Held, that the amendments effected in the Bombay Court-fees Act, in so far as they 
relate to the addition of cl. (ha) in s. 6(iv), as well as the amendment in cl. (4), and 
the substitution of a new s. 9 in place of the old section in the Suits Valuation Act, 
are not retrospective in effect, 

' that the suit came within art. 7 of Schedule I. of the Bombay Court-fees Act in 

so far as the declaratory relief claimed in regard to the auction sale not being 
binding upon the plaintiffs, was one which was capable of being valued in terms of 
monetary gain or prevention of monetary loss, 

that the suit was not one to which the concluding portion of s. 6(2) (b) of the Amend- 
ing Act could apply, and 

that as the plaintiffs had valued the suit property at Rs. 96,000 and had between 
them a five-sixth share in it, under art, 7 of Schedule I of the Bombay Court-fees 
Act, it should be valued at Rs. 80,000 and 

that, therefore, the City Civil Court had no jurisdiction to entertain the suit and the 
plaint should be returned to the plaintiffs for presentation to-the proper Court. 

Rajdutt Anand Satam v. Anand Krishna Satam,| followed. 


_ C. R. Kothari v. R. D. Kothari? distinguished. 


*Decided, February 26, 1973. Appeal from 1 (1970) A. O. No. 290 of 1969, decided 
Order No. 809 of 1971, filed against the de- by Kantawala J., on September 7/8, 1970 
cision of H. Suresh, Judge, City Civil Court, T 
Bombay, in Suit No. 6759 of 1967. ` | D071] ALR. Guj. 55. 
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. Tus facts are stated in the judgment. 


V..N. Ramnathan, for the appellants. 

P. V. Mokashi, for respondent No. 7. 

K. 8. Cooper with M. S. Sanghavi; instructed by Billawala & Co., for res- 
pondents Nos. 8 to 10. - i 


. VIMADALAL J. This is an appeal filed by the original plaintiffs against an 
order passed by Judge Suresh of the Bombay City Court on April 5, 1971 
ordering the plaint to be returned to the plaintiffs for presentation to the 
proper Court on the ground that the subject-matter of the suit exceeded the 
pecuniary jurisdiction of that Court. The six plaintiffs and defendant No. 7 
are members of a joint and undivided Hindu family, defendant No. 7 being 
the father of plaintiffs Nos. 3 to 6. In the year 1953 defendant No. 7, and the 
plaintiffs’ grandmother one Laxmibai, as well as Premlal the father of plain- 
tiffs Nos. 1 and 2, and their uncle Kishanlal, purported to mortgage the suit 
property which is situated at Dadar in Bombay, and it is the contention of 
the plaintiffs that the said mortgage was executed without legal necessity and 
is not binding upon them. The said mortgage was transferred from time to 
time, and further charges were created on the said property in respect of 
further advances, and defendants Nos. 1 to 5 ultimately had the mortgagees’ 
interest in the said property vested in them. The suit property was put up 
for auction by defendants Nos. 1 to 5, in purported exercise of the powers 
conferred under the deeds of mortgage and turther charges, on September 19, 
1967, and it was purchased at that auction by defendant No. 6 for a sum of 
Rs. 48,000. It may be mentioned that it is the contention of the plaintiffs that 
the said property was actually worth as much as Rs. 96,000. It may also be 
mentioned that all the six plaintiffs were minors at the time of execution of 
the purported deeds of mortgage and further charges, and it is the contention 
of the plaintiffs that defendant No. 7 was at no time the Karta of their joint 
Hindu family. The plaintiffs also contend that the said purported mortgage, 
further charges as well as the alienation at the auction sale were without 
legal necessity and were fraudulent and the same were not binding upon them. 
They have, therefore, filed the present suit on October 25, 1967 praying, (a) 
for a declaration that the purported mortgages and transfers of mortgages 
in respect of the suit property are void, invalid, inoperative, ineffective and 
not binding upon them; and (b) for a declaration that the auction sale of the 
suit property held on September 19,'1967 is also void, invalid, inoperative, in- 
effective and not binding upon them. Prayer (c) appears to be a repetition of 
prayer (b). Thereafter, by a Deed of Assignment dated December 28, 1967, 
executed by defendants Nos. 1 to 5 as well as by defendant No. 6, defendants 
Nos. 8 to 10 purported ` to acquire the rights of defendants Nos. L to 6 in the 
said property. 

The plaintiffs had paid a fixed Court-fee ‘of Rs. 30 in respect of this suit 
on the ground that the subject-matter thereof was incapable of monetary valua- 
tion and was, therefore, liable to that fixed Court-fee under s. 6(#v)(j) of the 
Bombay Court-fees Act, 1959, as it then stood. Thereafter, this Court ın Lndumati 
y. Union of India! held that where the subject-matter of a suit. was not capable 
of being estimated in money value, it could not be said that the money value of 
such suit was-less than Rs. 25,000 and such a suit could not, therefore, be enter- 
tained bý the Bombay City Civil Court, but had to be filed ‘i in the High Court. 
In view of that judgment, the plaint in the present suit was ordered by Judge 
S.K. Desai (now Mr. Justice Desai), on March 26, 1969, to be returned to 
the plaintiffs for presentation to the proper Court. In point of fact, the said 


’ : 1 (1968) 71 Bom. L.R. 840. 
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plaint was, however, not returned and remained to be returned to the plain- 
tiffs when the amendments effected in the Bombay Court-fees Act, 1959, as 
well as in the Suits Valuation Act, 1887, by Maharashtra Act 9 of 1970 came 
into force. The amending Act sought to nullify the effect of the judgment 
of this Court in Indumatt v. Union of India which has been referred to above. 
The material provisions of the amending Act, as far as the Present case is 
concerned, are that in s. 6 of the Bombay Court-fees Act, 1959, a new cl. (ha) 
was added to sub-s. (sv), which provided that in suits for a declaration that 
any sale, or contract for sale or termination of contract of sale of any pro- 
perty was void, one-fourth of the ad valorem fee leviable on the value of the 
property must be paid by way of Court-fee; and cl. (j) of the said s. 6 (iv) 
was amended by providing, instead of the fixed Court-fee of Rs. 30, an ad 
valorem fee payable as if the amount or value of the subject-matter was 
Rs. 300. The said amending Act also substituted a new section in 
place of the old s. 9 of the Suits Valuation Act, 1887, providing 
that in cases in which the subject-matter of the suit did not admit of 
being satisfactorily valued, the suit was to be treated as if the subject-matter 
was of the value of Rs. 300, and as if the Court-fees thereon were payable 
ad valorem under the relevant provisions of the Court-fees Act. The mate- 
rial portion of s. 6(2) (b) of the amending Act enacted that where any plaint 
had been directed to be returned by the City Court for the purpose of being 
presented to the proper Court on the ground that the subject-matter of the 
suit was not susceptible of monetary evaluation, the said order shall be ‘‘void 
and of no effect,” and if the same had not actually been returned before the 
commencement of the said amending Act, ‘‘the City Court shall, without any 
further application, continue the suit or proceedings from the stage reached 
immediately before such order was made.” 


In view of the provisions of the said amending Act, therefore, -the Bombay 
City Civil Court continued to be seized of the present suit in spite of the order 
dated March 26, 1969 of Judge S. K. Desai (as he then was), which s. 6(2) (b) 
of the amending Act expressly declared to be void and of no effect. The de- 
fendants, however, sought to raise a preliminary issue whether, even after the 
amending Act came into force, this suit could be said to be within the pecuniary 
jurisdiction of the Bombay City Civil Court, and the suit was placed on ‘the 
board of Judge Suresh for the trial of that preliminary issue. It was on that 
preliminary issue that Judge Suresh passed the order under appeal which 
was dated April 5, 1971, whereby he held that the present suit was governed 
by the provisions of s. 6(w)(hka) of the Bombay Court-fees Act, 1959, as 
amended, that under s. 8 of the Bombay Court-fees Act, 1959, the Court 
always had the power to revise the valuation and determine the correct valua- 
tion of a suit, and that s. 6(tv) (ha) of the Bombay Court-fees Act only en- 
abled the plaintiff to pay Court-fees on one-fourth of the value of the pro- 
perty, but the value of the suit for the purpose of jurisdiction must necessarily 
be the whole value of the property. The plaintiffs themselves having valued 
the suit property at Rs. 96,000, Judge Suresh held that the suit was, therefore, 
beyond the. pecuniary jurisdiction of the Bombay City Civil Court and order- 
ed the plaint to be returned to the plaintiffs once again for presentation. to the 
proper-Court. It is from that order that the present appeal has been prefer- 
red by the plaintiffs. : - 

The first question that arises is whether the amendment effected in the Bom- 
bay Court-fees Act, 1959, in so far as they relate to the addition of cl. (ha) 
in s. 6 (3v), as well as the amendment in cl. (j) thereof and the amendment effect- 
ed by substituting a new s. 9 for the old section in the Suits Valuation Act, 1887, 
are retrospective in effect and apply to the present suit which had been filed 
long before the said amendments came into force but still remained on the 
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file of the Bombay City Civil Court on the date on which those amendments 
were enacted. In my opinion, to hold these amendments to be retrospective 
would lead to a clear inconsistency between the provisions of s. 4 of the amend- 
ing Act and the material part of s. 6(2)(b) of the same Act in the case of 
suits like the present one. The new cl. (ha) as well as amendments effected 
in cl. (j) of s. 6(iv) of the Bombay Court-fees Act, 1959, by 8. 4 of the amend- 
ing’ Act would require the plaintiffs in the present suit to pay ad valorem 
Court-fees, whereas s. 6(2)(b) of the amending Act provides in mandatory 
terms, without any qualification or requirement in regard to payment of addi- 
tional Court-fees, that in a case like the present one where the plaint, though 
ordered to be returned to the plaintiffs for presentation to the proper Court 
had not actually been returned in compliance with the order, the City Court 
“shall, without any further application, continue the suit.’’ There is noth- 
ing in express terms of s. 4 of the amending Act to make the amendments 
effected thereby retrospective in operation and, in fact, the inconsistency re- 
ferred to by me should lead the Court to the conclusion that the Legislature 
did not intend the amendments effected by s. 4 of the amending Act to be 
retrospective in their operation. The intention of the Legislature to give re- 
trospective effect which is referred to in the fourth para. of the Preamble to 
the amending Act is duly carried out by the provisions of s. 6 of that Act 
and, in my opinion, nothing more than that was intended by the Legislature 
when it enacted the said para. of the Preamble. For the same reason, the 
new s. 9 of the Suits Valuation Act, 1887, which was substituted for the old 
s. 9 of that Act by s. 2 of the amending Act, by way of an amendment con- 
sequential on the amendment made in cl. (j) of s. 6(+v), is also not retrospec- 
tive in operation. In view of the mandatory terms of the concluding part of 
s. 6(2) (b) of the amending Act, a suit in which the relief claimed is incapable 
of monetary valuation and which fulfils the other conditions thereof, must 
continue in the City Civil Court without the plaintiffs being required to pay 
any additional Court-fees. I, therefore, hold that as regards Court-fees, the 
present suit continues to be govered by s. 6(4v) (j) of the Bombay Court-fees 
Act, 1959. as it stood prior to its amendment by Maharashtra Act 9 of 1970, 
and the view taken by Judge Suresh that the present suit is governed by the 
new cl. (w) (ha) of s. 6 of the Bombay Court-fees Act, 1959, is erroneous, if 
the plaintiff’s averment in the plaint that the relief claimed in it is incapable 
of monetary valuation be correct and is accepted by the Court. 


Mr. Cooper on behalf of defendants Nos. 8 to 10 has, however, contended 
that now that the judgment of Judge S.K. Desai (as he the was) dated March 26, 
1969 has become void and of no effect in view of the express terms of the open- 
ing part of s. 6(2) (b) of the amending Act, it is open to him to contend that 
the plaintiffs’ suit, as framed, is not incapable of monetary valuation, and that 
on & proper valuation of the subject-matter thereof this suit is beyond the 
Pecuniary jurisdiction of the Bombay City Civil Court. He has further 
contended that the Court is not bound to accept the plaintiff’s statement in 
regard to the Court-fees payable on a suit and that under s. 6 of the Bombay 
Court-fees Act, 1959, if the Court is of opinion that the subject-matter of a suit 
has been wrongly valued, or if an application is made to the Court for the re- 
vision of any valuation made by the plaintiff, the Court has the power to revise 
the same and determine the correct valuation. Mr. Cooper has contended that 
the „present suit is governed by art. 7 of Schedule 1 of the Bombay Court-fees 
Act, 1959, in so far as the plaintiffs seek to obtain relief which is capable of 
being valued in terms of monetary gain or prevention of monetary loss and, 
so valued, the subject-matter of the suit for the purpose of the Suits Valuation 
Act would be far in excess of Rs: 25,000. In support of his contention 
Mr. Cooper has relied on an unreported judgment of my brother Kantawala in 
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Rajdutt Anand Katam v. Anand Krishna Satam? In the plaint in the case 
before my brother Kantawala, there was only one substantive prayer and that 
was for a declaration that the several purported mortgages and further char- 
ges did not affect the right of the plaintiffs in the properties described in an- 
nexure ‘A’ to the plaint in the said suit. There was no question in the said 
case of setting aside an auction sale, nor was any relief claimed by way of 
permanent injunction. It seems the plaintiffs in the said case took out a 
Notice of Motion for interlocutory relief and the question of jurisdiction was 
raised in the course of the arguments on the Motion. My brother Kantawala 
held that Court-fees were payable on the said suit in. accordance with the pro- 
vistons of art. 7 of Schedule I of the Bombay Court-fees Act, 1959, and that: 
the value of the subject-matter of the suit for the purpose of the Suits Valu- 
ation Act was far in excess of Rs. 25,000 and the Bombay City Civil Court had, 
therefore, no jurisdiction to entertain and try that suit. He further held that 
the trial Court was justified in passing an order returning the plaint for 
presentation to the proper Court, and that as the trial Court had no jurisdic- 
tion to entertain and try the suit the plaintiffs were not entitled to seek any 
interlocutory relief on the Motion. As against that decision, Mr. Ramnathan 
for the plaintiffs relied upon a decision of a single Judge of the Gujarat High 
Court in the case of O.R. Kothari v. R.D. Kothar#, but apart from the fact 
that I am bound to follow the decision of my brother Kantawala which 
is not distinguishable on facts from the case before me as far as prayer (a) is 
concerned, the suit in the case of the Gujarat High Court was a suit for general 
partition in which two mortgages were challenged as not binding by praying 
for a declaration to that affect. It was held (para. 31) that, having regard to 
the subject-matter of the suit which was a suit for partition of the entire pro- 
perty of the joint family, the plaintiff could not be asked to pay Court-fees in. 
regard to the declaratory relief claimed on the basis of the mortgage amount. 
That is not the frame of the present suit, and, in my opinion, the ratio of the 
decision of the Gujarat High Court in C.R. Kothars’s case does not apply to 
the present case. It is also important to bear in mind that the present suit ia 
not merely a suit for a declaration that the mortgages and further charges in- 
question are void, invalid, inoperative, ineffective and not binding on the 
plaintiffs, but the plaintiffs have also prayed in prayer (b) for a declaration 
that the auction sale held by the mortgagees is void,. invalid, inoperative, in- 
effective and not binding upon the plaintiffs. The first prayer is pre- 
cisely of the nature of the prayer in the case before my brother Kanta- 
wala and I would be bound to follow the view taken by that learned. Judge in 
regard to its valuation, both for Court-fees as well as for jurisdiction. In my 
opinion, however, the present case is a fortiori one which comes within art. 7 
of Schedule I of the Bombay Court-fees Act, 1959, in so far as the declaratory 
relief claimed in prayer (b) in regard to the auction sale not being binding upon, 
the plaintiffs is clearly one which is capable of being valued in terms of monetary. 
gain or prevention of monetary loss. In that view of the matter, the present 
suit is not one to which the concluding portion of s. 6(2)(b) of the amending 
Act can apply. In para. 10 of the plaint, the plaintiffs have themselves valued 
the suit property at Rs. 96,000, and it is not disputed that the plaintiffs, bet- 
ween them have a five-sixth share therein. The sum of Rs. 48,000 which the 
property fetched at the auction sale cannot be taken into account for that 
purpose, for that amount went to the mortgagees, and not to the mortgagors or 
their representatives. Under art. 7 of Schedule I of the Bombay Court-fees Act, 
1959, the subject-matter of this suit. must, therefore, be valued at Rs. 80,000 
and Court-fees are payable ad valoren on that amount, and I hold that the 


2 (1970) A. O. 260 of 1969, decided by 3 [1971] A.I.R. Guj. 55. 
Kantawala J., on September 7/8, 1970 (Unrep.). ir 
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valuation of the suit for the purpose of jurisdiction would also be Rs. 80,000 
under s. 8 of the Suits Valuation Act, 1887. In that view of the matter, the 
preliminary issue tried by Judge Suresh was rightly answered against the 
plaintiffs, and I confirm the order passed by him that the plaint be returned 
to the plaintiffs for presentation to the proper Court, though on different 
grounds, The plaintiffs must pay the defendants’ costs of this appeal. 


Order accordingly. 


Before Mr. Justice Tulzapurkar and Mr. Justice Malvankar. 


MANEKJI EDULJI MISTRY v. MANEKSHA ARDESHIR IRANI.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 34, 88B, 90, 
2(10A), 70(b), 4B—Transfer of Property Act (IV of 1882), Secs. 106, 116—Bombay 
Land Revenue Code (V of 1879), Secs. 83, 84, 84-1A—Bombay General Clauses Act 
(Bom, I of 1904), Secs. 7(b), 7(c}—Tenancy of agricultural lands belonging to pub- 
lic trust terminated unter s. 34 of Tenancy Act by notice dated October 25, 1955 
with effect from April 1, 1957—-Section 88B added to Tenancy Act by Amending Act 
of 1956 coming into force on August 1, 1956—Whether notice ineffective by reason 
of Amending Act—Transfer of Property Act s. 106 or Bombay Land Revenue Code 
8. 84 whether applies to tenancy falling under s. 88B—Effect of s. 88B(2). 

A tenancy in respect of agricultural lands belonging to a public trust was ter- 
minated by the appellants under s. 34 of the Bombay Tenancy and Agricultural 
Lands Act, 1948, on October 25, 1955, with effect from April 1, 1957. The tenant 
contended that the notice which was initially valid in law was rendered ineffective 
on account of the provisions of s. 88B of the Act which was introduced by the 
Amending Act No. 13 of 1956 which came into force on August 1, 1956. The appel- 
lants on the other hand contended that as soon as notice was given in accordance 
with s. 34 of the Act, the right to terminate the tenancy became vested in the 
appellants and, therefore, the Amending Act No. 13 of 1956 could not render such 
a notice ineffective and could be availed of by the appellants even on March 31, 
1957 for effectively terminating the tenancy. 

Held, that the Amending Act No. 13 of 1956 came into force on August 1, 
1956 before the right to possession on termination of tenancy could accrue to the 
appellants and the Amending Act having provided for requirements to be satisfied 
as to a valid notice before the appellants could eject the tenant, the notice already 
given by them to the tenant became ineffective. 

Durlabbhat v. Jhaverbhai,! Jivabhai v. Chhagan2? and Trimbak Damodhar v, 
Assaram,} applied. 

Janga Raoji v. Nasarat Jahan,t The Queen v. Justices of the West Riding of 
Yorkshire5 and Lala Soni Ram v. Kanhaiya Lal,6 referred to. 

Section 84-1A of the Bombay Land Revenue Code, 1879, effects an unqualified re- 
peal of ss. 83 and 84 of the Code in respect of the tenancies to which the provi- 
sions of the Bombay Tenancy and Agricultural Lands Act, 1948, apply, and so far 
as the tenancies falling under s. 88B of the Act are concerned, s. 3 of the Act be- 
ing made applicable to such tenancies, s. 106 of the Transfer of Property Act, 1882, 
and not s. 84 of the Code applies to such tenancies. 

Ahmed Manulal Daruwalla v. Shri Deosthan Chinchwad,7 Shri Gopal Krishna Dev 
v. Gulabrao Bapusaheb’ and Shri Dagadu Bala Aher v. The Charity Commissioner,’ 
not agreed with. 


*Decided, September 7, 1972. First Appeal 6 ann 15 Bom. L.R. 489, r.c. 
No. 458 of 1960, (with Letters Patent Appeal 7 (1969) Second Appeal No. 609 of 1982. 
No. 72 of 1969), against the decision of R.K. decided by V.S. Desai J., on April 15, 1969 
Saklikar, Civil Judge, Senior Division, at Thana, (Unrep.) 


in Speolal Civil Suit No. 29 of 1959. 8 (1969) Second Appeal No. 494 of 1962, 
1 (1955) 58 Bom. L.R. 85. decided by Gatne J., on October 9, 1969 
2 (1961) 64 Bom. L.R. 184, S.C. (Unrep.). 
8 (1961) 64 Bom. L.R. 563, 8.C. 9 (1961) Civil Revision Application No, 
4 (1957) 60 Bom. L.R. 1, F.B. 1257 of 1959, decided by Patel J., on March 
& (1876) 1 Q.B. 220, 27, 1961 (Unrep.). 


B.L.R,— 89. 
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Dhondi Genu Bhosekar v. Nagesh Dattatraya Ayachit,!0 agreed with. 

- The right to exemption is conferred by s. 88B(1) of the Bombay Tenancy and 
Agricultural Lands Act, 1948, provided the two conditions in the last proviso to 
s. 88B of the Act are satisfied, and all that sub-s. (2) of s. 88B does is to lay 
down a rule of evidence that if a trust claiming exemption obtains a certificate under 
that sub-section from the Collector, it would not be necessary for it again to prove 
compliance with these two requirements, because such a certificate would be a con- 
clusive piece of evidence on the question whether or not the two conditions required 
to be fulfilled before the exemption is claimed are satisfied in a particular case. 
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MALVANEKAR. J. On March 16, 1944, the respondents in First Appeal No. 453 
of 1960. had executed a lease in favour of the appellants for a period of five 
-years with effect from March 1, 1943 in respect of certain agricultural lands 
belonging to Jivanji Jamasji Mistry’s Adarian Charities. On October 25, 
1955, the appellants issued notice to the respondents terminating the tenancy 
-with effect from April 1, 1957 on the expiry of one year’s period ending with 
March 31, 1957. Without prejudice to this notice, the appellants gave an- 
other notice to the respondents on June 10, 1958 calling upon them to deli- 
ver possession of the lands within seven days from the date of the receipt of the 
notice, and thereafter filed a suit for recovery of possession. 

The respondents contended that they were protected tenants under the 
Bombay Tenancy and Agricultural Lands Act, 1939, and also the Bombay 
Tenancy and Agricultural Lands Act, 1948 (hereinafter called ‘‘the Act”) 
‘and, therefore, they were entitled to retain possession. The trial Court held 
that after March 31, 1957 the appellants allowed the respondents to continue 
jn possession by extending the term of the lease at least for one year till 
March 31, 1958 and, therefore, the notice dated October 25, 1955 terminating 
the tenancy with effect from March 31, 1957 could not be availed of by the appel- 
‘lants. As regards the notice dated June 10, 1958, the trial Court found that 
it was not a valid notice, inasmuch as it did not expire with the end of the 
year ending on March 81. On appeal, this Court, by its judgment dated 
November 6/December 6, 1962, held that it was not necessary to consider 
whether the respondents had acquired the status of protected tenants and that 
the lease which was operative from March 1, 1943 for a period of five years was 
under s. 28(1)(6) of the Act of 1989 as amended in 1946.deemed to be for 
a period of not less than ten years. This Court, therefore, took the view that 
the lease was effective upto February 28, 1953. Meanwhile, the Act came in- 
to force on December 28, 1948 and, therefore, this Court held that s. 5 of the Act, 
as it originally stood, was in terms similar to s. 23 of the Act of 1939, but as 
a result of amendment of s. 5 of the Act by the Bombay Act 33 of 1952, the 
period of the lease was renewed upto February 28, 1963 and, therefore, the 
appellants were not entitled to a decree for possession. This Court was also 
of the opinion that the respondents had ‘acquired vested right of protection 
against termination of tenancy merely on the ground of expiry of the dura- 
tion fixed by the agreement and that it was not necessary to decide whether 
the respondents had acquired the status of protected ‘tenants. This Court 
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also held that by reason of the provisions of s. 5 of the Act as amended in 
1952 the respondents acquired renewed tenancy upto February 28, 1963 and 
unless the appellants-landlords could ‘show that the rights so acquired had 
ended they could not claim possession. The appellants, therefore, went in 
appeal to the Supreme Court. Their Lordships of the Supreme Court, how- 
ever, sent back the case to this Court again for submitting a report on two 
questions: (1) Whether on March 1, 1953 the respondents were protected 
tenants and (2) if the respondents were protected tenants on March 1, 1958, 
whether on that account they had the right to claim the benefit of s. 5 and 
other relevant sections of the Act. This Court, after receipt of the record and 
proceedings, recorded its findings on these two questions holding (1) that 
the respondents were protected tenants on March 1, 1953, and (2) that they 
did not have the right to claim the benefit of s. 5 or other relevant sections 
of the Act. Accordingly, a report was submitted to the Supreme Court by 
this Court. In the Supreme Court, the respondents challenged the second 
finding only. However, their Lordships of the Supreme Court upheld the 
findings recorded by this Court, set aside the judgment of this Court record- 
éd on November 6/December 6, 1962, and remanded the appeal again back 
to this Court for consideration as to whether there was a, valid termination 
of tenancy. The main question, therefore, that is agitated before us in this 
appeal after remand, is whether the appellants have validly terminated the 
tenancy of the respondents. 


Before we proceed to discuss the question regarding the validity of the ter- 
mination of tenancy, it would be convenient to dispose of two questions raised 
by the learned counsel Mr. Abhyankar, appearing on behalf of the respon- 
dents, and bearing on the question whether or not the lands in dispute be- 
longing to the appellants are exempted from certain provisions of the Act 
under s. 88B. The respondents have contended firstly that the certificate re- 
quired under s. 88B(2) of the Act being issued on August 29, 1958, the ap- 
pellants would be entitled to the exemption only from that date and not from 
any date earlier, though the trust was registered on October 13, 1952, and 
secondly, the Collector who issued the certificate did so without issuing any 
notice to the respondents who were the affected persons and in fact he did 
not hold any inquiry before granting the certificate to the appellants. The 
appellants originally filed this suit for possession after terminating the 
tenancy on the basis that the lands in dispute being of the ownership of the 
trust Jivanji Jamasji Mistry’s Charities were exempted from the operation 
of certain provisions of the Act under s. 88B. The respondents in their writ- 
ten-statement contended that the trust did not fall under s. 88B of the Act 
and, therefore, the Civil Court had no jurisdiction to entertain the suit. The 
learned trial Judge framed issue No. 5 on these contentions and recorded a 
finding against the respondents. The respondents, however, did not chal- 
‘lenge that finding either in this Court or in the Supreme Court on any ground. 
It is for the first time after the case was remanded by the Supreme Court to 
this Court for deciding the question whether or not the tenancy was validly 
terminated and for disposal of the case according to law that the respondents 
‘have raised the aforesaid two questions in this Court. 


` Now, turning to the first question, the last proviso to s. 88B of the Act says 
that the lands belonging to a trust falling under sub-s. (1) (b) of s. 88B would 
be exempted from the operation of some of the provisions of the Act, provi- 
ded such trust is or is deemed to be registered under the Bombay Publie Trusts 
Act, 1950, and the entire income of such lands is appropriated for the pur- 
poses of such trust. Whenever, therefore, any trust claims exemption from 
the operation of certain provisions of the Act, it is necessary for such a trust 
to satisfy these two requirements. However, sub-s. (2) of s. 88B of the Act 
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says that for the purposes of this section, a certificate granted by the Collee- 
tor, after holding an inquiry, that the conditions in the proviso to sub-s. (Z) 
are satisfied by any trust, shall be conclusive evidence in that behalf. Obvi- 
ously, therefore, if any trust claiming exemption under s. 88B of the Act 
produced such a certificate from the Collector, it would be a conclusive piece 
of evidence regarding the fulfilment of the two requirements mentioned in 
the proviso. In other words, sub-s. (2) of s. 88B of the Act embodies a rule 
of evidence and nothing more. The learned counsel Mr. Abhyankar urged be- 
fore us that it is the certificate issued by the Collector under sub-s. (2) which 
confers the right to exemption under s. 88B of the Act and, therefore, the date 
on which such a certificate is issued by the Collector would be the date on 
which the trust claiming the right of exemption would be entitled to it un- 
der s. 88B of the Act. In our opinion, the right to exemption is conferred 
by s. 88B(/) of the Act provided the aforesaid two conditions are satisfied, 
and all that sub-s. (2) does is to lay down a rule of evidence that if a trust 
claiming exemption obtains a certificate under that sub-section from the Col- 
lector, it would not be necessary for it to again prove the compliance of these 
two requirements, because such a certificate would be a conclusive piece of 
evidence on the question whether or not the two conditions required to be 
fulfilled before the exemption is claimed are satisfied in a particular case. 
We, therefore, do not find any substance in this contention. 

Regarding the second question, we have already indicated that the certi- 
ficate was challenged by the respondents in their written-statement on the 
ground that the trust in question did not fall under s. 88B(7)(b) of the Act 
and, therefore, the Civil Court had no jurisdiction to entertain the suit. The 
respondents nowhere challenged the certificate in their written-statement on 
the ground that though they were the persons most affected by such an in- 
quiry, no notice was issued to them, nor any inquiry was in fact held by the 
Collector. It is needless to say that the question as to whether or not there 
was in fact an enquiry or whether or not any notice was issued 
by the Collector to the respondents before holding the inquiry for 
the purposes of the certificate are questions of fact requiring evidence to prove 
them and unless, therefore, they were specifically raised in the written-state- 
ment, they could not be entertained. Moreover, neither in this Court when 
this appeal first came up for hearing before another Division Bench nor in the 
Supreme Court, the respondents raised these questions. We, therefore, do 
not think that we can allow such questions of fact to be raised for the first 
time at this stage in this Court. 

Coming to the main question whether or not the tenancy in this case is 
validly terminated by the appellants by a notice to quit, exh. 34, dated Octo- 
ber 25, 1955, the learned counsel Mr. Samant, appearing on behalf of the 
appellants, has argued that the notice, exh. 34, was issued under s. 34 of the 
Act as it then stood, and that being the law then in force enabling the land- 
lords of protected tenants to terminate their tenancies, the notice was per- 
fectly valid in law. It is true that before the amending Act No. 13 of 1956 
came into force on August 1, 1956, s. 34 of the Act was the only provision un- 
der which the present appellants could terminate the tenancy of the respon- 
dents, and in accordance with the provisions of that section, the appellants 
gave one year’s notice terminating the tenancy on March 31, 1957. In this 
connection, the learned counsel also drew our attention to a Full Bench deci- 
sion of this Court in Ramchandra Annasaheb v. Dagadu,! in which this Court 
has held that under s. 34 of the Act as it stood prior to its amendment in 1956, 
the notice must be a notice of not less than twelve calendar months. According 
to this decision, it is not necessary to terminate the tenancy with effect from 
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any particular date. If, however, there is a contractual tenancy subsisting, 
such a notice must not expire earlier than the date on which the period of 
contractual tenancy comes to an end. ‘The learned counsel, therefore, has 
contended that the notice, exh. 34, dated October 25, 1955, terminating the 
tenancy with effect from April 1, 1957, is perfectly valid in law. On behalf 
of the respondents, however, the learned counsel Mr. Abhyankar has chal- 
lenged the validity of this notice on several grounds. We, therefore, proceed 
to examine these grounds. 


The first ground of attack is that the appellants, even after terminating 
the tenancy by the end of March 31, 1957, accepted the rent for the year 1957- 
58 and, therefore, the notice is rendered invalid. In support of this conten- 
tion, the respondents have relied upon paras. 10 and 18 of the appellants’ 
plaint and also some of the correspondence exchanged between the parties. 
In para. 10 of the plaint, the appellants had stated that by their advocate’s 
letter dated January 8, 1959 they informed the respondents-defendants that 
they were prepared to accept the amount of Rs. 4,000 sent by the defendants 
on October 14, 1958 without prejudice to the rights and contentions of either 
side in view of the proceedings pending between the parties then in the Court 
of the Mamlatdar and thereafter before the Bombay Revenue Tribunal. They 
also stated that they noted the fact that the respondents had not paid the 
rent which the appellants were prepared to accept without prejudice to the 
rights and contentions of either side as had been done on the previous occa- 
sions. They also pointed out to the Court in this very paragraph that in 
the circumstances the respondents were remaining in possession of the lands 
in dispute without paying anything to them till April 1, 1958. They further 
stated that they would have been able to make yearly profit of Rs. 10,000 if 
the respondents had not continued in possession without paying them any- 
thing. They pointed out that the amount due to them by way of damages for 
wrongful use and occupation from April 1, 1958 to the date of the institution 
of the suit was more than Rs. 10,000, but they claimed only Rs. 10,000 in the 
suit. We are unable to see how the contents of this paragraph of the plaint 
would help the respondents to prove that the appellants had accepted rent 
from them for the year 1957-58. It is no doubt true that the appellants have 
received Rs. 4,000 in the year 1957-58 from the respondents. But it is per- 
fectly clear from the averments in para. 10 of the plaint that whatever amount 
the appellants had accepted from the respondents was without prejudice to 
their rights and contentions and that whatever they claimed in the suit after 
April 1, 1957 including the year 1957-58 was on account of damages. Their 
grievance in the plaint was that the respondents did not pay them anyhing 
and received the income of the lands even after termination of the tenancy. 
Whatever they had received before April 1, 1958 was not as rent but as dam- 
ages, inasmuch as they had received it without prejudice to their rights and 
contentions. Similarly, in para. 18 of the plaint, while stating the cause 
of action, the appellants have stated that the cause of action arose on April 
1, 1957 or in the alternative on April 1, 1958 when the respondents were call- 
ed upon to hand over possession of the lands after terminating the tenancy. 
They did not allege in this paragraph that the tenancy was terminated by 
the end of March 31, 1958. We have already pointed out that after termi- 
nating the tenancy by the end of March 31, 1957, the appellants had issued 
another notice on June 10, 1958 calling upon the respondents to deliver pos- 
sesion within seven days. Obviously, therefore, the alternative cause of action 
stated by the appellants in para. 18 of the plaint has only a reference to this 
second notice. It is, therefore, impossible to accept the respondents’ con- 
tention that these paras. Nos. 10 and 18 in the plaint support them in esta- 
blishing the alleged acceptance of rent for the year 1957-58. 
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` As regards the correspondence exchanged between the parties, the only re- 
levant letters are exh. 88 dated October 14, 1958, exh. 40 dated January 8, 
1959, exh. 41 dated January 17, 1959, and exh. 44 dated May 4, 1959. The 
letter, exh. 38, is written by the respondents’ advocate to the appellants. 
It says that the respondents had sent with one Mehtaji Lalbhai Ranchodji the 
amount of agreed rent on October 9, 1958 without prejudice to their rights, 
but the same was refused by the appellants. The letter, exh. 40, is written by 
the appellants’ advocate to the respondents. The appellants have said in this 
letter that as proceedings were pending between the parties in the Court of 
the Mamlatdar at Palghar, they would be prepared to accept the amount with- 
out prejudice to the rights and contentions of either side, as they did when the 
payment was made to them on the last occasion. This letter clearly shows that 
whatever payment was made by the respondents to the appellants before Jan- 
uary 8, .1959, the date of this letter, was accepted by them without prejudice 
to the rights and contentions of the parties. The letter. exh. 41, is written by 
the respondents’ advocate to the appellants’ advocate and in this letter also 
the respondents have said that they were prepared to pay the maximum rent 
fixed under the Tenancy Act without prejudice to their rights if the appellants 
‘were willing to accept the same. The last letter, exh. 44, addressed by the appel- 
lants’ advocate to the respondents also says that the appellants were prepared to 
accept the amount of Rs. 4,000 without prejudice to their rights and conten- 
tions because of the proceedings between the parties. The letter further says 
‘(vide para. 11) that the appellants regretted to find that the respondents had 
not paid them the said amount which they were prepared to accept without 
prejudice to the rights and contentions of either of the parties as they did 
when the payment was made on the previous occasions. Thus, the correspon- 
dence relied upon by the respondents definitely proves that whatever amount 
was accepted by the appellants after the tenancy was terminated with effect 
from April 1, 1957 was without prejudice to the rights and contentions of 
either of the parties. We, therefore, do not think that the acceptance of money 
in such circumstances would amount to the acceptance of rent. Moreover, it 
is common ground that immediately after the tenancy was terminated with 
effect from April 1, 1957, the appellants started proceedings in the tenancy 
Court on April 27, 1957 for possession of the lands in dispute. Could it, there- 
fore, be reasonable to say that whatever was accepted by the appellants during 
the pendency of these proceedings for possession based on the notice, exh. 34, 
was rent? In our opinion, therefore, there is no substance in this contention. 


The learned counsel Mr. Abhyankar then argued that at any rate there is 
enough material on the record to show that after the appellants gave the notice, 
exh. 34, they had extended the period of the lease. In support of this conten- 
.tion, he relied upon the averment made by the appellants in para. 3 of their 
‘plaint. It reads thus: 

“The plaintiffs, therefore, terminated the tenancy of the defendants by notice to 
quit dated the 25th of October 1955 from the expiry of 31st March 1957 and without pre- 
judice to the said notice, by another notice dated 10th June 1958 from the expiry 
„of 31st March 1958 when the period of the lease as extended in terms thereof expired...” 


Reliance is also placed on the second notice, exh. 36, dated June 10, 1958, and 
the reply given by the respondents at exh. 37 dated June 17, 1958. ‘In our 
opinion, the second notice dated June 10, 1958 only calls upon the respondents 
to deliver possession within a week from the receipt of the notice. It nowhere 
says even by implication that the period of tenancy was extended by one year 
from April 1, 1957 to March 31, 1958. On the contrary, the third paragraph of 
this notice says that without prejudice to the notice already given to them and 
without prejudice to the proceedings pending between them, they should quit, 
vacate and deliver-quiet and peaceful possession of the lands in dispute. The 
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reply given by the respondents at exh. 37 also does not show that the respon- 
dents understood this second notice, exh. 36, to mean that the period of tenancy 
was extended by one year after March 31, 1957. What the respondents have 
contended in their reply, exh. 37, is that they had acquired the rights of a per- 
manent tenant and also of a protected tenant, and in any case there being no 
notice given to them in time, the lease was extended for a period of ten years. 
As regards the averments in para. 3 of the plaint which we have quoted above, 
we do not think that it is possible to construe them to mean that the appellants 
had in fact extended the period of lease by one year, because here again the 
appellants have clearly alleged in para. 3 of their plaint that the second notice 
dated June 10, 1958 was given by them without prejudice to the first notice 
dated October 25, 1955. It is no doubt true that the paragraph is not artis- 
tically worded and the learned counsel Mr. Samant for the appellants has accept- 
ed this error on the part of the appellants. In our opinion, therefore, there 
is no force in this contention either. 


The third ground of attack is based on the original contract of tenancy 
which admittedly commenced on March 1, 1943 and ended on February 28, 
1953. Originally, the lease was for a period of five years from March 1, 1943 
to February 28, 1948. Thereafter, under s. 23(/)(b) of the Act of 1939 as 
it stood amended in 1946, every lease subsisting on the date of amendment 
was deemed to be for a period of ten years from the date of the lease, and 
accordingly the period of the original lease, which otherwise would have ex- 
pired by the end of February 28, 1948, expired on February 28, 1953. Now, 
the learned counsel Mr. Abhyankar has argued that the contractual tenancy 
having expired on February 28, it was necessary for the appellants 
io terminate the tenancy by the end of February 28, 1957 and not March 31, 
1957. In support of this argument, he relied upon Chandrakant Nagindas v. 
Rami Maganlal2 We do not think that there is any substance in this con- 
tention. In the case relied upon on behalf of the respondents, the facts were 
entirely different. In that case, a landlord, on February 5, 1930, granted 
a lease of certain land to his opponent for a period of twenty-five years, expiring 
on February 5, 1955. But before this period could expire, on December 20, 
1953 the landlord gave a notice to the opponent under s. 34 of the Act on the 
allegation that he wanted the land for personal cultivation. The tenancy 
was terminated with effect from March 31, 1955. On the question whether 
the notice terminating the tenancy with effect from March 31, 1955 was a 
valid notice, the Division Bench of this Court held that apart from the oppo- 
nent being a protected tenant, he had by reason of the contract of tenancy the 
right to remain in possession until February 5, 1955 by virtue of s. 30 of the 
Act and, therefore, the tenancy which was required to be terminated in that 
ease under s. 34 of the Act was the tenancy which would come to an end on 
February 5, 1955. On these facts, the Court held that the landlord should 
have given a notice terminating the tenancy of the opponent not with effect 
from March 81, 1955 but with effect from February 5, 1955. It is, therefore, 
obvious that in that case the landlord sought to terminate the tenancy while 
the contractual tenancy was still subsisting. In the instant case, the contrac- 
tual tenancy had come to an end long before October 25, 1955. Moreover, we 
have already pointed out that according to the Full Bench decision of this 
Court reported in Ramchandra Annasaheb v. Dagadu, cited above, when there 
is a contractual tenancy, the notice must not expire earlier than the date on which 
the period of contractual tenancy comes to an end. Apart from it, in Chan- 
drakant Nagindas’s case, the Division Bench followed the unreported deci- 
sion of this Court in Narayan Ramchandra Joshi v. K. B. Wassodev which 
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is disapproved by the Full Bench in Ramchandra Annasaheb v. Dagadu. We, 
therefore, do not think that the case decided in Chandrakant Nagmdas v. Ram 
Maganlal- is of any assistance to the respondents. 


Fourthly, it is contended on behalf of the respondents that after the con- 
tractual tenancy came to an end on March 1, 1953, the respondents became 
tenants holding over, though at the same time they were also protected tenants 
under the Act. According to the learned counsel for the respondents, tenancy 
holding over and protected tenancy can co-exist. Admittedly, after March 1, 
1953 till the end of March 31, 1957 the appellants accepted rent from the res- 
pondents. That being so, under s. 116 of the Transfer of Property Act, 1882, 
which is made applicable to these tenancies by virtue of s. 3 of the Act, the 
original lease was renewed from year to year, with the result that the appli- 
cation of s. 106 of the Transfer of Property Act was attracted and the notice, 
exh. 34, given by the appellants not being one terminating the tenancy with the 
end of the year of tenancy viz. February 28, the notice is bad in law. In 
support of this argument, the learned counsel Mr. Abhyankar has relied upon 
Nethram Ganpatrao v. Shankarlal4 In the first place, the decision relied upon 
by the learned counsel has hardly anything to do with the question raised in 
the instant case. In that case, notice was given by a landlord under s. 38 of 
the Bombay Tenancy and Agricultural: Lands (Vidarbha Region and Kutch 
Area) Act, 1958, and after the issuance of this notice he filed a suit against 
the tenant for recovery of arrears of rent. The tenant paid all the arrears of 
rent. The question arose whether the institution of such a suit for the re- 
covery of arrears of rent after notice terminating the tenancy was given re- 
sulted in waiver of the notice, and this Court held that it did not. Further, 
whatever rent was accepted by the appellants between March 1, 1953 and 
March 31, 1957 could not be said to have been accepted by them as rent with 
intention to create the tenancy for the obvious reason that such rent was accept- 
ed by them because the respondents were protected tenants between March 1, 
1953 and August 1, 1956 with the unlimited duration of tenancy and the Act 
which made them protected tenants also compelled them to accept the rent 
from the respondents. Such an acceptance of rent, therefore, cannot be attri- 
buted to any intention on the part of the appellants to create a fresh tenancy, 
nor the respondents’ continuance in possession as protected tenants after March 
1, 1953 would amount to assent on the part of the appellants to treat the 
respondents as their tenants. Section 116 of the Transfer of Property Act, 
therefore, will have no application to such a case. We, therefore, do not 
think that the respondents could be looked upon as tenants holding over bet- 
ween March 1, 1953 and August 1, 1956. In that view of the case, it is not 
necessary for us to go into the question as to whether or not tenancy holding 
over and protected tenancy could co-exist under the Act. Section 106 of the 
Transfer of Property Act, therefore, could have no application to such a case 
on the basis that the respondents were tenants holding over. 

Another ground of challenge urged before us by the learned counsel 
Mr. Abhyankar is that the notice exh. 34, which was initially valid in law, 
is rendered ineffective on account of the provisions of s. 88B of the Act which 
was introduced by the amending Act No. 13 of 1956 which came into force on 
August 1, 1956. The argument is that it is only after the period specified in 
the notice is over and the tenancy is in fact determined that a landlord 
gets a right to eject his tenant and obtain possession of the land. Before, 
therefore, such a right to eject the tenant and obtain possession of the lands 
acerued to the landlord in the instant case, the amending Act No. 13 of 1956 
stepped in and deprived him of that right by requiring him to comply with 
the statutory requirements as to a valid notice which has to be given for 
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ejecting tenants under the amended Act. The notice already given, though 
valid when it was issued, would, therefore, be rendered ineffective by such an 
amending Act. In support of this argument, he has relied upon three deci- 
sions, one of which is a Full Bench decision of this Court in Durlabbhas v. 
Jhaverbhais and the remaining two are of the Supreme Court in Jivabhai v. 
Chhagan® and Trimbak Damodhar v. Assaram.7 The learned counsel Mr. 
Samant for the appellants has attempted to meet this argument by contending 
that the law applicable on March 31, 1957 when the tenancy was terminated 
would be the law which was applicable when the notice was given on Octo- 
ber 25, 1955. His argument is that s. 34 of the Act, under which the notice 
was issued in this case, conferred the right to terminate the tenancy. As 
soon as the notice was given in accordance with the provisions of s. 34 of the 
Act, the right became vested in him and, therefore, the amending Act No. 18 
of 1956 which came into force on August 1, 1956 could not render such a 
notice ineffective and could be availed of by the appellants even on March 
31, 1957 for effectively terminating the tenancy. In support of this argu- 
ment, he relied upon a Full Bench decision of this Court in Janga Raoji v. 
Nasarat Jahan® and Jeebankrishna Chakrabarti v. Abdul Kader Chaudhuri? 
Now, before we consider the arguments advanced by the learned counsel on 
both the sides, it is necessary to notice in brief the changes brought about by 
the amending Act No. 18 of 1956 so far as the tenancies in respect of the 
lands belonging to the trust governed by s. 88B (J)(b) of the Act are con- 
cerned. Admittedly, such tenancies were protected tenancies for unlimited 
duration before August 1, 1956 when the amending Act No. 13 of 1956 came 
into force. Since after August 1, 1956 as a result of the insertion of s. 88B 
in the Act by the amending Act No. 13 of 1956, this protection was withdrawn, 
with the result that for all practical purposes tuése tenancies became ordinary 
tenancies to which Chapter V of the Transfer of Property Act, 1882, applied. 
Section 88B(/) of the Act clearly provides that except ss. 3, 4B, 8, 9, 9A, 9B, 
9C, 10, 10A, 11, 18 and 27 and the provisions of Chapters VI and VIII in so 
far as the provisions of these Chapters are applicable to any of the matters 
referred to in the sections mentioned above, nothing in the provisions contain- 
ed from s. 1 to s. 88A shall apply to such tenancies. Section 3 of the Act 
makes Chapter V of the Transfer of Property Act, 1882, applicable to such 
tenancies. Section 4B says that such tenancies are not to be terminated 
merely on the ground of efflux of time. Sections 8, 9, 9A, 9B, 9C, 10 and 10A 
provide for quantum of rent, rate of rent, liability to pay rent ete. Section 11 
speaks about abolition of all cesses. Section 13 provides for suspension or 
remission of rent, and s. 27 prohibits sub-division, sub-letting and assignment. 
As regards Chapters VI and VIII, the former provides for procedure and 
jurisdiction of the Tribunal, the Mamlatdar and the Collector, and also for 
appeals and revisions, and the latter contains miscellaneous provisions. The 
result, therefore, is that whereas before the amending Act came into force such 
tenancies were protected tenancis governed by the Act, after the amending Act 
these tenancies are reduced to ordinary tenancies governed by Chapter V of the 
Transfer of Property Act, except for the application of the aforesaid sections 
and Chapters enumerated in s. 88B(/) of the Act. Secondly, the duration of 
such tenancies before August 1, 1956 was unlimited, the tenancies being pro- 
tected tenancies, while after the amending Act came into force and the pro- 
tection was withdrawn, these tenancies became either annual tenancies or the 
tenancies from year to year according as s. 84 of the Bombay Land Revenue 
Code, 1879 (hereinafter called ‘‘the Code’’), or s. 106 of the Transfer of 
Property Act, 1882, was attracted. Thirdly, before August 1, 1956 the land- 
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lord was not entitled to the possession of the land on termination -of tenancy 
unless certain conditions specified in s, 34 of the Act were satisfied and the 
landlord required the lands bona fide either for cultivating them personally 
or for any non-agricultural use for his own purpose. But after August 1, 
1956, as a result of the amending Act, the landlord of such tenancy became 
entitled to the possession of the lands without satisfying any such condition 
provided he validly terminated the tenancy. The only limitation put on this 
common law right of the landlord is the one contained in s. 4B of the Act 


K which is one of the sections mentioned in s. 88B(/) of the Act and made appli- 


cable to such tenancies. This s. 4B says that no tenancy of any land shall be 
terminated merely on the ground that the period fixed by agreement or usage 
for its duration has expired. Bearing in mind these major changes effected 
by the amending Act No. 13 of 1956, it is to be seen whether the notice, exh. 34, 
issued by the appellants on October 25, 1955 is rendered ineffective by the 
amending Act. 


Turning to the arguments advanced by the learned counsel on both the sides, 
it cannot, we think, be disputed, that a notice under s. 34 of the Act is merely 
a declaration of intention. It is open to a landlord giving such a notice not 
to carry out his intention. The intention becomes effective conferring right 
on a landlord to obtain possession on termination of tenancy only on the day 
when the period specified in the notice expires. In other words, on the date 
of issuance of notice, the right to possession on termination of tenancy is an 
inchoate right. It becomes perfect only on the date on which the period in 
the notice expires. It is only on this latter date that the right to possession 
on termination of tenancy becomes vested in the landlord. The learned coun- 
sel Mr. Samant says that the right having been conferred on the landlord by 
s. 34 of the Act, the right becomes vested in him on the date on which he 
issues notice. In support of this argument, he has drawn our attention to 
Janga Raoji v. Nasarat Jahan. We, however, do not find anything in that 
decision to support the learned counsel Mr. Samant when he says that s. 34 
confers the right to terminate the tenancy on the landlord and on the date 
on which he issues such a notice in accordance with the provisions of this sec- 
tion, the right to terminate the tenancy and obtain possession, ‘becomes vested 
in him. In our opinion, the right to terminate the tenancy is a common law 
right and what s. 34 of the Act has done is to put restrictions on that right 
so far as the landlord is concerned. It is no doubt true that in Janga Raoji’s 
case, we have the following passage at p. 7 of the report: 

“Now, the true position as it seems to us is that a right or privilege was conferred 
upon a landlord under s. 34 and that was to get possession from his protected tenant 
provided he required it bona fide for personal cultivation and provided he gave one 
year’s notice. That is s. 341). Having conferred that right and privilege upon the 
landlord, the Legislature hedged it in with various conditions.” 


We do not think that this passage enables the learned counsel Mr. Samant 
to contend that this decision lays down the proposition that s. 34 confers a 
right to terminate tenancy on a landlord for the first time. In fact, at p. 5, 
the Court, which spoke through the then learned Chief Justice who delivered 
the judgment, while considering the scheme of the Act, says that the rights 
that the landlord possessed under the ordinary law were considerably cur- 
tailed by the Legislature enacting ss. 14 and 34 of the Act. Their Lordships 
of the Supreme Court also, in Trimbak Damodhar v. Assaram, have observed 
at p. 568 that the right of a landlord to obtain possession on termination of 
tenancy does not accrue to him merely on the giving of a notice. It is only 
after the period specified in the notice is over and the tenancy has in fact 
expired that the landlord gets a right to eject the tenant and obtain posses- 
sion of the land. It is, therefore, extremely difficult to accept the argument 
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of the learned counsel Mr. Samant that s. 34 of the Act confers a right to 
terminate tenancy on the landlord, that the right to terminate the tenancy 
and obtain possession became vested in the appellants on October 25, 1955— 
the date on which they gave the notice terminating the tenancy, and that 
therefore the amending Act cannot render the notice ineffective. 

Coming to the arguments of the learned counsel Mr. Abhyankar for the 
respondents, it cannot be doubted that the right to obtain possession on ter- 
mination of tenancy accrued to the appellants on April 1, 1957 when the 
period specified in the notice expired on March 31, 1957. However, before 
this right acerued to the appellants, the amending Act No. 13 of 1956 stepped 
in and the question is whether this amending Act deprived them of that 
right by requiring them to comply with any new statutory requirements as 
to a valid notice which has to be given for ejecting tenants. We have already 
pointed out that one of the major changes introduced by the amending Act is 
that before August 1, 1956 notice was required to be given under s. 34 of one 
year duration and certain conditions were required to be satisfied before the 
landlord could terminate the tenancy. It was not necessary under s. 34 to 
terminate such a tenancy on a particular date. But after August 1, 1956 if 
s. 106 of the Transfer of Property Act applies to these tenancies by virtue of 
s. 3 of the Act which applied to the tenancies in respect of the lands belong- 
ing to the trust, not only the period required to be specified in the notice is 
reduced from one year to six months but even the tenancy is required to be 
terminated by the end of the year of the tenancy. However, if s. 84 of the 
Code which is a local law contemplated in s. 106 of the Transfer of Property 
Act applies, the period of notice is reduced to three months and the tenancy 
is required to be terminated by the end of 31st March of the year of tenancy. 
Whether s. 106 of the Transfer of Property Act applies or s. 84 of the Code 
applies, in either case the amending Act having provided for new require- 
ments to be satisfied as to a valid notice which is to be given for ejecting 
tenants, the appellants must be held to have been deprived of the right under 
s. 34 of the Act and, therefore, before they can claim the right to possession 
on termination of tenancy, they must satisfy the statutory requirements of 
the amending Act regarding valid notice. This view, it seems to us, is sup- 
ported by the decisions in Durlabbhai v. Jhaverbhai, Jivabhai v. Chhagan 
and Trimbak Damodhar v. Assaram, cited above and relied upon by the learn- 
ed counsel for the respondents. 

In Durlabbhai v. Jhaverbhas, the landlord had given a notice of termina- 
tion of lease to his tenant on March 6, 1952 under s. 34 of the Act on the 
ground that he needed the land bona fide for his personal cultivation. The 
notice expired on March 31, 1953 and thereafter the landlord filed an appli- 
cation for possession under s. 29 of the Act. The tenant contended that the 
Bombay Tenancy and Agricultural Lands (Amendment) Act, 1952, which 
came into force on January 12, 1953, applied to the facts of the case, and 
therefore, as the landlord on the termination of the tenancy on March 31, 
1953 had failed to satisfy the further conditions laid down in the amending 
Act before he could obtain possession, he was prevented from obtaining pos- . 
session of the land. This Court held that as the tenancy had terminated and 
the right to obtain possession had accrued to the landlord after the coming 
into force of the amending Act, the amending Act applied and, therefore, the 
landlord, who had failed to satisfy the further conditions under the amend- 
ing Act, was not entitled to possession. The Court also held that what the 
amending Act did in that case was to impose a new limitation upon the right 
of the landlord to obtain possession, and if the landlord failed to satisfy the 
Court at the date when the tenancy expired and he became entitled to posses- 
sion that he was entitled to possession in law as the law then stood, he could 
not obtain relief from the Court. It is no doubt true that that was the case where 
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the amending Act imposed further limitation on the right of the landlord to 
obtain possession on termination of the tenancy, while in the instant case 
almost all the limitations put on the right of the landlord are removed by the 
amending Act. But nevertheless the amending Act, in the instant case, pro- 
vides for altogether different statutory requirements to be satisfied as regards 
valid notice which is necessary before the appellants become entitled to pos- 
session on termination of tenancy. The fact remains that on April 1, 1957 
when the right to obtain possession on termination of tenancy accrued to the 
appellants, the law applicable, viz. the amending Act which came into force 
from August 1, 1956, prevented the appellants from obtaining possession from 
the respondents because of the new statutory requirements regarding valid 
notice which is necessary before the right to possession can accrue. The view 
taken by this Court in Durlabbhai v. Jhaverbhai was approved by their Lord- 
ships of the Supreme Court in Jwabhai v. Chhagan. The Supreme Court 
held that s. 84(2-4) of the Act (inserted by the Bombay Tenancy and Agri- 
cultural Lands (Amendment) Act, 1952, which came into force on January 
12, 1953) applied to all cases where notices might have been given but where 
the tenancy had not actually terminated before the coming into force of the 
amending Act of 1952. Their Lordships further held that for the application 
of the restriction under sub-s. (2-A) of s. 34 of the Act on the right of the 
landlord to terminate the tenancy, the crucial date was not the date of notice 
but the date on which the tenancy stood terminated. It was on that date 
that the Court had to enforce the right of the landlord arising out of the 
notice of termination and, therefore, the Court had to see whether the ter- 
mination was in accordance with the restrictions imposed by sub-s. (2-A) on 
the date the right was to be enforced. In Trimbak Damodhar v. Asseram, 
the respondents who were the tenants of the appellant executed a rent note 
for five years in respect of certain lands in favour of the appellant on February 
5, 1943. Before the expiration of the lease, the Act of 1939 was applied to 
the area where the lands were situated on April 11, 1946, and under s. 23(1) (b) 
of the Act the stipulated five years period was extended to ten years, as we 
have in the instant case. During the subsistence of the tenancy, the Bombay 
Tenancy and Agricultural Lands Act, 1948, came into force and on March 
11, 1952 the appellant gave notice to the respondents intimating to them that 
the period of the rent note executed by them would expire on March 31, 1953 
and called upon them to deliver possession of the lands to him immediately 
thereafter. On January 12, 1953, the Bombay Tenancy and Agricultural 
Lands (Amendment) Act, 1952, came into operation. On the question whe- 
ther the appellant was entitled to eject the respondents without complying 
with the statutory requirement as to the valid notice prescribed by the amend- 
ing Act of 1952, the Supreme Court held that before the lease in favour of 
the respondents could expire on March 31, 1953, by virtue of the proviso to 
s. 5(Z) of the amending Act of 1952 it got extended for ten years as it was 
not terminated by a valid notice as specified in the amending Act of 1952, and 
also that before the right accrued to the appellant to eject the respondent, 
the amending Act of 1952 stepped in and deprived him of the right as he 
had not complied with the statutory requirement as to a valid notice. It is 
no doubt true that in that case the amending Act, which provided for com- 
pliance of the statutory requirement as to the valid notice, came into force 
while the contractual tenancy was subsisting and the notice was given by the 
landlord also when this contractual tenancy was subsisting. But we do not 
think that this would make any difference in the instant case, because in the 
instant case also the amending Act came into force while the protected tenancy 
of unlimited duration was subsisting and the notice, exh. 34, was issued by 
the appellants also when this protected tenancy of unlimited duration was 
subsisting. The fact, however, remains that in both these cases after the 
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notices terminating the respective tenancies were given and before the right 
to possession on termination of these tenancies could accrue to the respective 
landlords, the respective amending Acts stepped in requiring the landlords 
to comply with the new statutory requirements as to a valid notice prescribed 
by the respective amending Acts. We, therefore, think that this decision of 
the Supreme Court also supports the respondents. We, therefore, hold that 
the amending Act having come into force on August 1, 1956 before the right 
to possession on termination of tenancy could acerue to the appellants and 
the amending Act having provided for the requirements to be satisfied as to 
a valid notice before the appellants could successfully eject the respondents, 
the notice, exh. 84, already given by them to the respondents became ineffec- 
tive. 

The learned counsel Mr. Samant also relied upon s. 7(b) of the Bombay 
General Clauses Act, 1904, and contended that the issuance of notice, exh. 34, 
being an act duly done before the amending Act came into force on August 
1, 1956, the amending Act which repealed s. 34 so far as such tenancies are 
concerned, would not affect the notice. In support of this argument, he re- 
lied upon The Queen v. Justices of the West Riding of Yorkshire.© It is, 
however, argued by the learned counsel Mr. Abhyankar for the respondents 
that the act duly done within the meaning of that expression used in s. 7(b) 
of the Bombay General Clauses Act, 1904, must be a completed act or a com- 
pleted transaction, and inasmuch as the act of issuing notice terminating ten- 
ancy does not confer any right on a landlord issuing the notice until the 
period specified in the notice expired and the tenancy is in fact terminated, 
such an act cannot be considered as a completed act or a completed transac- 
tion. The learned counsel Mr. Abhyankar also contended that an act duly 
done must be an act which brings into existence an enforceable right. He 
also drew our attention to Lala Soni Ram v. Kanhaiya Lal! where their 
Lordships of the Privy Council have held that an acknowledgment of liabi- 
lity only extends the period of limitation within which a suit must be brought 
and does not confer title and, therefore, is not a thing done within the meaning 
of s. 6 of the General Clauses Act. In our view, however, it is not necessary 
to discuss in detail the question regarding the application of s. 7(b) of the 
Bombay General Clauses Act, 1904, raised by the learned counsel Mr. Samant. 
Section 7(b) of the Bombay General Clauses Act, 1904, so far as it is relevant 
here, provides thus: 

“Where this Act, or any Bombay Act or Maharashtra Act, made after the commen- 
cement of this Act, repeals any enactment hitherto made or hereafter to be made, then, 
unless a different intention appears, the repeal shall not— 

(a)... 

(b) affect the previous operation of any enactment go repealed or anything duly 
done or suffered thereunder; or 

(e) ... 

(d) ... 

(e) ...” 

It is, therefore, clear that the repeal does not affect the previous operation 
of any enactment so repealed or anything duly done or suffered thereunder, 
unless a different intention appears. In our judgment, in view of the dis- 
eussion we have made above, the amending Act, which provides for statutory 
requirements to be fulfilled as to a valid notice before a trust becomes en- 
titled to possession of the lands from its tenant, indicates different intention 
and, therefore, it does affect anything duly done before the commencement of 
the amending Act viz. the issuance of notice, exh. 34. The appellants, there- 
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fore, cannot take the assistance of the provisions of s. 7(6) of the Bombay 
General Clauses Act, 1904. 

The learned counsel Mr. Samant also attempted.to rely upon the provisions 
of sub-s. (e) of s. 7 of the Bombay General Clauses Act, 1904. He argued 
that s. 24 of the Act conferred the right to terminate tenancy and obtain pos- 
session on the landlord and, therefore, on October 25, 1955 when the appel- 
lants gave notice to the respondents, the right to terminate tenancy and obtain 
possession accrued to them and, therefore, the same is saved by the provisions 
of s. 7(c) of the Bombay General Clauses Act, 1904. We have already dis- 
cussed the first part of the argument of the learned counsel and we have 
found that a notice issued under s. 34 of the Act does not confer any right 
on the landlord to terminate the tenancy and obtain possession and such a right 
acerues to him, only when the tenancy is in fact terminated on the expiry of 
the period specified in the notice. In the instant case, therefore, the right 
to terminate the tenancy and obtain possession accrued to the appellants only 
on April 1, 1957 on the expiry of the period of one year specified in the notice 
on March 31, 1957. Section 7(b) of the Bombay General Clauses Act, 1904, 
therefore, cannot help the appellants. 

The question then arises that if after the amending Act came into force on 
August 1, 1956, a fresh notice is necessary complying with the statutory require- 
ments of the amending Act regarding valid notice, what is the law under which 
such a notice is to be given by a publie trust coming under s. 88B(7)(b) of 
the Act, because s. 106 of the Transfer of Property Act, 1882, which is made 
applicable by virtue of s. 3 of the Act which is one of the sections mentioned 
in s. 88B(J) of the Act, applies only in the absence of a contract or local law 
or usage to the contrary? In the instant case, admittedly there is no question 
- of any contract or usage. The argument advanced on behalf of the appellants 
is that in the instant case, the local law, viz. the Bombay Land Revenue Code, 
1879, being available, s. 84 of that Code would apply. On behalf of the res- 
pondents, however, it is contended that the amending Act having amended the 
Bombay Land Revenue Code by enacting s. 84-I[A which repeals ss. 83 and 84 
of the Code, the provisions of s. 84 of the Code are not available to the land- 
lord and, therefore, it was incumbent on the appellants to give notice under 
` s. 106 of the Transfer of Property Act terminating the tenancy by six months 
notice expiring with the end of the year of the tenancy. The question for con- 
sideration, therefore, is whether s. 84 of the Code or s. 106 of the Transfer of 
Property Act applies to the tenancies governed by s. 88B(/)(b) of the Act. 

The amending Act along with other provisions also introduced for the first 
time s. 90 of the Act which says that the enactments specified ın Schedule II 
shall be amended to the extent mentioned in the fourth column thereof. Now, 
Schedule IT column 4, so far as it is relevant here, runs thus: 








Year * No. Short Title Extent of Amendment 
l 2 8 4 i 5 
1879 vV The Bombay Land (1) After section 84 Sections 88 and 
Revenue Code, the following section shall 84 not to apply 
1879, be inserted, namely :— to certain 


“84-IA. The provisions of tenancies. 
sections 88 and 84 shall cease 
to apply to tenancies to which 
the provisions of the Bombay 
Bom. LXVII Tenancy and Agricultura] Lands 
of 1948. Act, 1948, apply.” 


Now, on behalf of the appellants Mr. Samant contended that s. 84-IA effects 
a qualified repeal of ss. 83 and 84 of the Code. His argument is that ss. 88 and 
‘84 of the Code provide for duration and termination of agricultural tenancies. 
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‘When, therefore, s. 84-IA. says that the provisions of ss. 83 and 84' of the Code 
shall cease to apply to tenancies to which the provisions of the Act apply, all 
that it means is that the provisions of ss. 83 and 84 of the Code cease to apply 
to tenancies,to which the provisions regarding duration and termination of 
tenancies of the Act apply. Now, according to the learned counsel, after the 
amending Act came into force, so far as the tenancies other than those governed 
by s. 88B(/)(b) of the Act are concerned, there being a provision made in the 
Act for duration and termination of tenancies, ss. 83 and 84 of the Code shall 
cease to apply to such tenancies. So far as the tenancies governed by 
s. 88B(1)(b) of the Act are concerned, ss. 83 and 84 of the Code will con- 
tinue to apply because there is no provision in the Act regarding duration and 
termination of tenancies applicable to such tenancies. It is in this sense that 
the learned counsel says that s. 84-IA of the Code effects a qualified repeal of 
ss. 83 and 84 of the Code. On behalf of the respondents, however, it is con- 
tended that s. 84-LA effects unqualified repeal, inasmuch as ss. 83 ‘and 84 of the 
Code cease to apply not only to the tenancies other than those governed by 
s. 88B(1)(b) of the Act but also to the tenancies which are governed by that 
section. The argument is that so far as the first category of the tenancies is 
concerned, the Act already provides for duration and termination of such 
tenancies and, therefore, ss. 83 and 84 of the Code shall cease to apply to such 
tenancies. As regards the second category of tenancies which come under 
s..88B(1)(b) of the Act, s. 106 of the Transfer of Property Act provides for 
duration and termination of such tenancies because if the interpretation re- 
garding unqualified repeal is accepted, ss. 83 and 84 of the Code will cease to 
apply and, therefore, there would be no local law which would be available for 
terminating such tenancies. There can be no dispute regarding the position 
that s. 3 of the Act being made applicable to such tenancies, Chapter V of the 
Transfer of Property Act applies and, therefore, s. 106 of that Act becomes 
incorporated in the Act, in which case the provisions of s. 106 of the Transfer 
of Property Act regarding duration and termination of tenancies become the 
provisions of the Act. The learned counsel for the respondents, therefore, 
argued that even for the tenancies coming under s. 88B of the Act, there is a 
provision in the Act itself regarding duration and termination of such tenan- 
cies, inasmuch as s. 106 of the Transfer of Property Act forms part of the Act. 
Now, 8. 84-IA of the Code, regarding the interpretation of which there is a 
controversy between the parties, reads thus: 
84-IA. The provisions of sections 83 and 84 shall cease to apply to tenancies to 
which the provisions of the Bombay Tenancy and Agricultural Lands Act, 1948, apply.” 


The plain meaning of this section is that the tenancies to which the provisions 
of the Act apply, the provisions of ss. 83 and 84 of the Code shall cease to 
apply. We have already pointed out that s. 88B(/) of the Act makes certain 
provisions of the Act applicable to the tenancies governed by s. 88B(J) of the 
Act. These provisions are contained in ss. 3, 4B, 8, 9, 9A, 9B, 9C, 10, 10A, 
11, 13 and 27 and the provisions of Chapters VI and VIII in so far as the pro- 
visions of these Chapters are applicable to any of the matters mentioned in the 
said sections. If, therefore, these provisions are made applicable to the tenan- 
‘cies governed by s. 88B(Z) of the Act, considering the plain meaning of the 
provisions of s. 84-IA, of the Code, it follows that the provisions of the Act 
apply to these tenancies and, therefore, the provisions of ss. 83 and 84 of the 
Code will cease to apply to them. It is true, as the learned counsel Mr. Samant 
has pointed out, that if this interpretation is accepted, it may not create any 
difficulty in the application of s. 83 of the Code to the tenancies other than 
those coming under s. 88B(J) of the Act, because after the amending Act we 
have B. 2(10A) introduced by the amending Act defining ‘‘permanent tenant”’ 
and el. (b) of the section embodies substantially the gist of s. 83 of the Code. 
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Likewise, the amending Act has also made the necessary changes.in s. 70(b) 
of the Act. However so far as the tenancies governed by s. 88B(J) are con- 
cerned, if after August 1, 1956 as a result of s. 84-LA of the Code, s. 83 of that 
Code ceases to apply, the tenants of such tenangies, if they want to claim the 
status of a permanent tenant, would be deprived of the benefit of the presump- 
tion contained in s. 83 of the Code. This contention is not without any sub- 
stance. But we do not think that on that account the interpretation regarding 
qualified repeal can become more acceptable. If speculation is permissible, it 
is possible to say, as the learned counsel Mr. Kotwal, appearing on behalf of 
the appellants in the companion Letters Patent Appeal No. 72 of 1969, in 
which the same point arises for consideration, has argued, that the whole pro- 
tection given by the Act being withdrawn and thus the status of irremovability 
being taken away, these tenancies are now governed by the Transfer of Pro- 
perty Act, 1882, and, therefore, the Legislature may have intended to deprive 
such tenants of the benefit of presumption contained in s. 83 of the Code. Of 
course, even though s. 83 of the Code ceases to apply to such tenancies, a tenant 
claiming the status of a permanent tenant after the coming into force of the 
amending Act can go to a civil Court and prove his status of a permanent 
tenant without the aid of s. 83 of the Code. The only effect, therefore, of this 
interpretation regarding unqualified repeal would be to deprive tenants claim- 
ing the status of a permanent tenant of the benefit of presumption contained 
in s. 83 of the Code. The learned counsel Mr. Kotwal has also argued that 
though s. 2 of the Act which defined various words and expressions including 
the expression ‘‘permanent tenant’’ is not made applicable specifically to the 
tenancies governed by s. 88B(/) of the Act, inasmuch as that section does not 
find its place in s. 88B(J), still the definition of words and expressions con- 
tained in s. 2 of the Act being only a dictionary of the words and expressions 
provided by the Act in order to understand those words and expressions used 
in the various provisions of the Act,a tenant of a tenancy coming under 
s. 88B(1) of the Act, if he wants to claim the status of a permanent tenant, 
can take the advantage of the definition'of a permanent tenant in s. 2 (IOA) of 
the Act and thus he would be able to show that he is a permanent tenant by 
establishing that the commencement or duration of his tenancy cannot satis- 
factorily be proved by reason of antiquity. We are not impressed by this 
argument because in the first place s. 88B(J) of the Act does not make the 
provisions of s. 2 applicable to the tenancies governed by that section. Second- 
ly, if s. 2 of the Act is made applicable to the tenancies governed by s. 88B(/) 
of the Act, it would result in confusion, because in such an event it would be 
difficult to determine the forum for deciding the disputes between the land- 
lords and tenants of such tenancies in respect of the matters which are outside 
the scope of the various sections mentioned in s. 88B(/) of the Act and made 
applicable to the tenancies governed by that section. It would also result in 
adding various other sections such as s. 4 and s. 70(b) to the list of sections 
mentioned in s. 88B(/) of the Act. We, are, therefore, unable to accept this 
argument advanced by the learned counsel Mr. Kotwal. Nevertheless, we are 
inclined to hold that though the interpretation regarding unqualified repeal 
may result in a conceivable case in deprivation of the benefit of s. 83 of the 
Code, still this interpretation appears to us to be more acceptable. As regards 
s. 84 of the Code, obviously this interpretation does not present any difficulty 
because s. 106 of the Transfer of Property Act being incorporated in the Act 
by virtue of s. 3 which is made applicable to the tenancies governed by 
s. 88B(/) of the Act, even if ss. 83 and 84 of the Code cease to apply to such 
tenancies, s. 106 of the Transfer of Property Act would apply in the matters 
of duration and termination of such tenancies. 

The learned counsel Mr. Kotwal has also drawn our attention to the pro- 
visions of s. 88 of the Act and has argued that the Legislature has made a dis- 
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tinction between the tenancies in respect of the lands governed by s. 88(/) (a) 
and (b) of the Act and those in respect of the tenancies governed by s. 88B(J) 
of the Act, in that ss. 83 and 84 of the Code will apply to the tenancies gov- 
erned by.s. 88(1)(a@) and (b) of the Act, while they cease to apply to the 
tenancies governed by s. 88B(/) of the Act, because so far as the tenancies 
governed by s. 88 are concerned, nothing in the foregoing provisions (viz. from 
ss. 1 to 87A) of the Act is to apply to such tenancies, while s. 88B says that 
nothing in the foregoing provisions (viz. from ss. 1 to 884.) except ss. 3, 4B, 8, 9, 
9A, 9B, 9C, 10, 10A, 11, 13 and 27 and Chapters VI and VIII of the Act is to 
apply to the tenancies governed by that section. The result is that in the 
absence of application of any provisions of the Act to the tenancies governed 
by s. 88 of the Act, ss. 83 and 84 of the Code would apply, while to the tenan- 
cies governed by s. 88B of the Act the provisions of the Act including s. 3 being 
made applicable, ss, 83 and 84 of the Code shall cease to apply as a result of 
the provisions of s. 84IA of the Code. If the Legislature wanted to apply 
ss. 83 and 84 of the Code even to the tenancies coming under s. 88B of the Act, 
they could have done so either by omitting s. 3 of the Act being made appli- 
cable to such tenancies or by suitably drafting s. 84-LA of the Code. But the 
Legislature has done neither and has deliberately maintained the distinction 
between the tenancies governed by s. 88(7)(a@) and (b) and those governed by 
s. 88B(/) of the Act. We think that this argument also to some extent lends 
support to the interpretation of unqualified repeal sought to be put on s. 84-IA 
of the Code. : 


Turning to the interpretation of qualified repeal attempted by the learned 
counsel Mr. Samant, he has first contended that the words ‘‘provisions of the 
Bombay Tenancy and Agricultural Lands Act, 1948,’’ used in s. 84-IA of the 
Code must mean the provisions of that Act regarding duration and termination 
of tenancies, because the provisions of ss. 88 and 84 of the Code relate to the 
duration and termination of agricultural tenancies. Obviously, if this inter- 
pretation is accepted, we will have to add the words ‘‘regarding duration and 
termination of tenancies’? in the clause “the provisions of the Bombay 
Tenancy and Agricultural Lands Act, 1948, apply” after the figure ‘‘1948”’ 
and before the word ‘‘apply’’, in which case it would be impossible to: give 
effect to the plain, grammatical and literal meaning of the provisions of s. 84-IA. 
of the Code. Secondly, such an interpretation, in our opinion, would reduce 
s. 84-LA of the Code to an absurdity so far as the tenancies coming under. 
s. 88B of the Act are concerned, because in such a case s. 106 of the Transfer 
of Property Act being made applicable to such tenancies and in view of the 
provisions of the section, it being. possible to apply it only in the absence of 
local law to the contrary, though s. 84-[A of the Code says in terms that the 
provisions of ss. 83 and 84 shall.cease to apply to such tenancies, we will have to 
apply the local law viz. ss. 83 and 84 of the Code. In other words, if the inter- 
pretation put forward by the learned counsel is accepted, so far as the tenan- 
eies governed by s. 88B of the Act are concerned, s. 84-IA of the Code would 
mean that the provisions of ss. 83 and 84 shall cease to apply to tenancies to. 
which the provisions of ss. 83 and 84 apply. Thirdly, if the Legislature had 
intended that ss. 83 and 84 of the Code shall continue to apply to the tenancies 
falling under s. 88B of the Act, the result would have been achieved simply by 
omitting the application of s. 106 of the Transfer of Property Act, because in 
such a case there being no provisions regarding duration and termination of. 
tenancies contained in the Act, ss. 83 and 84 of the Code would have been 
applicable. 

The learned counsel Mr. Samant in support of his interpretation has also 
drawn our attention to an unreported decision of a single Judge of this Court 

B.L.R.—40. 
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in Ahmed Manulal Deruwalla v. Shri Deosthan Chinchwad. That was also a 
case of a tenancy governed by s. 88B(1)(b) of the Act. The tenancy was ter- 
minated by a notice dated October 26, 1957 with effect from the end of March 
81, 1958. The notice was served on the tenant on November 8, 1957. It was 
contended on behalf of the tenant that in view of the repeal of ss. 83 and 84 of 
the Code by the Act and in view of the provisions of s. 3 of the said Act speci- 
fying that the provisions of Chapter V of the Transfer of Property Act, 1882, 
shall in so far as they are not inconsistent with the provisions of the Act apply 
to the tenancies and leases of lands to which the Act applies, the duration of 
the notice of termination of tenancy should be six months as provided under 
B. 106 of the Transfer of Property Act. The learned Judge, however, took 
the view that s. 84-LA of the Code did not effect an unqualified repeal of the 
provisions of ss. 83 and 84 of the Code. In his opinion, the lands belonging 
to the trust and coming under s. 88B of the Act were exempt from certain 
provisions of the Act including those relating to the termination and dura- 
tion of tenancies and, therefore, the provisions of ss. 83 and 84 of the Code 
did not cease to apply to such lands. It was argued before the learned Judge 
that s. 3 of the Act applied to such lands and that that section provided that 
the provisions of the Transfer of Property Act in so far as they were not in- 
consistent with the Tenancy Act would apply to all tenancies to which the 
Tenancy Act applied and, therefore, the provisions of s. 106 of the Transfer 
of Property Act must apply and hence a six months notice of ter- 
mination of tenancy was necessary. The answer given by the learned 
Judge to this argument was that the provisions of s. 106 of the Transfer of 
Property Act applied only in the absence of a contract or local law or usage 
to the contrary. In other words, agricultural tenancies which were governed 
by the Transfer of Property Act would be terminated in the manner provid- 
ed under s. 106 unless there was a contract, local law or usage to the contrary. 
In this State the Land Revenue Code being a local law providing to the con- 
trary in the matter of the termination of tenancies, by the terms of s. 106 
itself the period of termination of tenancies would have to be as provided by 
the local law, that is to say, s. 84 of the Code, and not by s. 106. In our 
opinion, this view is clearly against the plain, grammatical and literal mean- 
ing of the provisions of s. 84-LA of the Code and does not give full effect to 
the words ‘‘the provisions of sections 83 and 84 shall cease to apply’’ used in 
that section. We have already given our reasons why the interpretation 
regarding qualified repeal is not possible to be accepted. We, therefore, with 
respect, are unable to agree with this view. This view was followed in another 
decision of a single Judge in Shri Gopal Krishna Dev v. Gulabrao Bapusaheb. 
It is this decision which is the subject-matter of the companion Letters Patent 
Appeal No. 72 of 1969. The learned Judge appears to have accepted-the view 
expressed in the aforesaid decision for the same reason which he has reproduced. 
in his judgment. The last decision is also an unreported one decided by a 
single Judge in Shri Dagadu Bala Aher v. The Charity Commisstoner.4 In 
that case also, contention regarding the application of s. 106 of the Transfer 
of Property Act was raised and the learned Judge observed at the end of the 
judgment that since s. 106 of the Transfer of Property Act itself created an 
exception in favour of the local law, the contention must fail. We do not find 
any reasons in the judgment for the view expressed by the learned Judge in 
favour of the application of s. 84 of the Code to the tenancies governed by 
s. 88B of the Act. The learned counsel Mr. Kotwal, on the other hand, has 
12 (1969) Second Appeal No. 609 of 1969 (Unrep.). 
1962, decided by V. 8. Desai J., on April 15, 14 (1961) Civil Revision Application 
1969 (Unrep.). No. 1257 of 1959, decided by Patel J., on 


18 (1969) Second Appeal No. 494 of March 27, 1961 (Unrep.). 
1962, decided by Gatne J., on October 9, 
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relied upon another unreported decision of a single Judge of this Court in 
Dhondt Genu Bhosekar v. Nagesh Dattatraya Ayachsit! in support of his con- 
tention that s. 84-IA of the Code effects an unqualified repeal of ss. 83 and 84 
of the Code. In this case, after discussing how s. 106 of the Transfer of Pro- 
perty Act becomes a part of the provisions of the Act, it is observed thus: 


“.,.I£ the view I have taken above is correct, the clause ‘to which the provisions 
of the Bombay Tenancy and Agricultural Lands Act, 1948, apply’ in section 84-IA of 
the Code, would necessarily mean the Act including the provisions of section 106 of 
the Transfer of Property Act, 1882, so far as they ard not inconsistent with its provisions, 
and in that case these provisions (of section 106) being made applicable to the tenancies 
in respect of the lands belonging to the trust for public religious worship, by virtue of 
the provisions of section 88B read with section 3 of the Act, sections 83 and 84 of the 
Bombay Land Revenue Code, 1879, will cease to apply to such tenancies and those 
tenancies will have to be terminated by notice to quit under section 106 of the Trans- 
fer of Property Act, 1882. It seems to me, therefore, that s. 3 read with s. 88B of the 
Act effects repeal of ss. 83 and 84 of the Code so far as the tenancies in respect of the 
lands belonging to the trust are concerned, 

It is true that section 106 applies in the absence of a contract or local law or usage 
to the contrary. Admittedly, there is no question of any contract or local usage to the 
contrary in this case. As regards local law, if sections 83 and 84 of the Code cease to 
apply, there is no other local law except the Act itself and in the view discussed above, 
the local law viz. the Act, having provided for termination and duration of such ten- 
ancies, there is no question of any local law being to the contrary.” 


Thus, it is held that after coming into force of the amending Act, ss. 83 and 84 
of the Code cease to apply to the tenancies governed by s. 88B of the Act. 
For the reasons we have already discussed, we think that the view quoted above 
is correct. 

The learned counsel Mr. Samant has then argued that the word ‘‘provisions’’ 
in s. 84-IA of the Code where it occurs for the second time means ‘‘all pro- 
visions’. Alternatively, he has argued that s. 1 of the Act not being made appli- 
cable to the tenancies falling under s. 88B of the Act, the Act itself does not 
apply and, therefore, ss. 83 and 84 of the Code apply to these tenancies. We 
do not think that there is any substance in either of these contentions. As 
regards the first, we do not see any reason why the word ‘‘all’’ should be added 
to s. 84-LA of the Code in between the words ‘‘the provisions of sections 83 
and 84 shall cease to apply to tenancies to which’’ and the words ‘‘the pro- 
visions of the Bombay Tenancy and Agricultural Lands Act, 1948, apply”. 
If without adding any word the provisions of a particular enactment appear 
to be quite clear, we would not be justified in adding any such word which the 
Legislature deliberately omitted. Regarding the second contention, it is enough 
to state that though the whole of the Act does not apply, s. 88B says that the 
provisions specified in it do apply to such tenancies. It is, therefore, impossi- 
ble to accept the contention that because s. 1 of the Act is not made applicable 
to such tenancies, none of the provisions of the Act apply to such tenancies. 

Lastly, the learned counsel has argued that if there is any doubt regarding 
the application of s. 84 of the Code to the tenancies governed by s. 88B of the 
Act, the interpretation should be in favour of the publie trust, inasmuch as the 
object of s. 88B of the Act is to withdraw the protection given to the tenants 
of the public trust and to confer corresponding benefit on such trust. In the 
first place, we do not think that the interpretation of s. 84-IA of the Code is 
really a matter of doubt. Secondly, the interpretation we have accepted en- 
ables the trustees of a public trust to terminate tenancies by giving only six 
months notice under s. 106 of the Transfer of Property Act instead of three 
months notice under s. 84 of the Code. It is no doubt true that there may be 
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a few cases like the present one in which the trustees have already issued 
notices under s. 34 of the Act terminating the tenancies before the coming into 
force of the amending Act, in which cases such trustees will have to give fresh 
notices under-s. 106 of the Transfer of Property Act. But, in our opinion, 
individual hardship in such cases is no answer to the interpretation which ap- 
peared to us to be quite clear. 

We are, therefore, of the view that s. 84-IA of the Code effects an unqualified 
repeal of ss. 83 and 84 of the Code in respect of the tenancies to which the pro- 
visions of the Act apply, and so far as the tenancies falling under s. 88B of the 
Act are concerned, s. 3 of the Act being made applicable to such tenancies, 
s. 106 of the Transfer of Property Act, 1882, and not s. 84 of the Code applies 
to such tenancies. 

The next question which arises for consideration is if s. 106 of the Transfer 
of Property Act applies to the tenancy in question, what should be taken to be 
the year of tenancy in the instant case, because s. 106 of the Transfer of Pro- 
perty Act requires that the notice to be given terminating the tenancy under 
that section must be a six months notice expiring with the end of the year of 
the tenancy. In the view we have taken, obviously it cannot be an annual 
tenancy ending with March 31, under s. 84 of the Code. Admittedly, the year 
of tenancy in the present case under the contract of tenancy was from March 
1, to February 28, during the contractual period of tenancy. We have already 
pointed out that the contractual tenancy came to an end on February, 
28, 1958 and the respondents became protected tenants on March 1, 1953 
under the relevant provisions of the Act. But these provisions afford- 
ing protection to the respondents were withdrawn with effect from August 1, 
1956 as a result of the amending Act. It appears that during the period of 
protected tenancy of the respondents from March 1, 1953 to the end of July 3], 
1956, the year of tenancy was from April 1 to March 31, though the protected 
tenancy was of unlimited duration. But after the protection was withdrawn 
as a result of the amending Act and ss. 83 and 84 of the Code ceased to apply, 
Mr. Abhyankar has argued that the year of tenancy according to the contrac- 
tual tenancy revived and, therefore, it was necessary in this case for the ap- 
pellants to terminate the tenancy by giving six months notice expiring with 
February 28, 1957—-the end of the year of the tenancy instead of by the end 
of March 31, 1957. He further urged that, therefore, notice is necessary in the 
instant case and the one given by the appellants (exh. 34) is bad in law, in- 
asmuch as it does not validly terminate the tenancy. 
` The learned counsel Mr. Samant has, however, argued for the first time be- 
fore us that if the notice already issued by the appellants is rendered ineffec- 
tive as a result of the amending Act, and the amending Act admittedly with- 
draws protection putting an end to the protected tenancy making Chapter V of 
the Transfer of Property Act, 1882, applicable, the respondents’ status with 
effect from August 1, 1956 is no better than that of a tenant at sufferance. 
We think that there is considerable force in this contention. We have al- 
ready pointed out that the original contractual tenancy for five years which was 
extended to another period of five years came to an end on February 28, 1953, 
with the result that the respondents became protected tenants with effect from 
March 1, 1953. They continued to be such protected tenants so long as the 
protection was available to them upto July 31, 1956. However, after the amend- 
ing Act came into force on August 1, 1956, which withdrew this protection, Chap- 
ter V of the Transfer of Property Act became applicable. We have already 
held that whatever rent was accepted by the appellants during the period of 
protected tenancy between March 1, 1953 and August 1, 1956 was as a matter 
of statutory compulsion. The acceptance of rent, therefore, in such circum- 
stances would not make the respondents-tenants holding over under s. 116 
contained in Chapter V of the Transfer of Property Act, and the original con- 
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tract of tenancy which expired on March 1, 1953 cannot be said to have been 
renewed from year to year as a result of such acceptance of rent. As regards 
the period after August 1, 1956, we have already pointed out that whatever 
money was accepted by the appellants was without prejudice to their rights 
and contentions. That being so, the acceptance of such amount cannot be said 
to be the acceptance of rent enabling the respondents to claim the status of 
tenants holding over under any renewed tenancy under s. 116 of the Transfer 
of Property Act. If this view is correct, we think that with effect from August 
1, 1956 the status of the respondents is that of tenants at sufferance only, in 
which case they would not be entitled to any notice under s. 106 of the Trans- 
fer of Property Act or even under s. 84 of the Code. It is, however, argued 
on behalf of the respondents that during the period of protected tenancy het- 
ween March 1, 1958 and July 31, 1956 the contractual tenancy remained sus- 
pended and on the withdrawal of the protection when the protected tenancy 
came to an end, the original contractual tenancy was revived. In support of 
this argument, reliance is also placed on Moodie v. Hosegood.'© In that case, 
from November 1987, until his death intestate on May 20, 1950, one M was the 
contractual weekly tenant of a dwelling-house to which the Rent Restrictions 
Acts, 1920 to 1989, applied. The defendant, his widow, was residing at the 
house at that date, and she continued to reside there. On June 22, 1950, the 
plaintiff acquired the freehold of the house, and on June 30, 1950 he served on 
the probate Judge notice in writing to quit the house at the end of the next 
following complete week of the tenancy. The plaintiff then claimed possession. 
It was not disputed that the tenancy was determined by the notice of June 30, 
1950. It is, therefore, obvious that in that case the contractual tenancy was still 
subsisting at the death of the husband of the widow and it devolved on the plain- 
tiff who acquired the freehold of the house on June 22, 1950. He served the 
notice in writing on the probate Judge on June 30, 1950. Thus, the contractual 
tenancy in that case was not destroyed, but the rights and obligations which 
would have ordinarily devolved on the plaintiff, the successor-in-title of the con- 
tractual tenant, were suspended so long as the widow retained possession of the 
dwelling-house, to which possession she was entitled as a widow of the original 
tenant and to continue in possession by virtue of the protection afforded by the 
Rent Restrictions Acts. But in the instant case, the contractual tenancy expired 
on February 28, 1953. During the period of the protected tenancy, the contrac- 
tual tenancy was not subsisting. Obviously, therefore, when the protection 
was withdrawn as a result of the amending Act coming into force on August 
1, 1956, there could be no contractual tenancy which could remain suspended 
during the period of protected tenancy and be revived after the amending Act 
came into force on August 1, 1956. 


The learned counsel Mr. Abhyankar then argued that even according to the 
appellants, the contractual tenancy was subsisting after August 1, 1956, and 
in support of that argument he relied on paras. 7 and 8 of the plaint and the 
letters, exh. 41 dated January 17, 1959, and exh. 42 dated January 29, 1959. 
We, however, do not think that the reference to the agreement in paras. 7 and 
8 of the plaint or in the letters, exhs. 41 and 42, indicates that even according 
to the appellants the contractual tenancy was subsisting after August 1, 1956. 
If we read the plaint as a whole and the letters, exhs. 41 and 42, it would become 
abundantly clear that the appellants are referring to the contract of tenancy 
when it was actually subsisting before March 1, 1950. We, therefore, do not 
find any substance in this argument. 


Reliance is also placed on s. 4B of the Act on behalf of the respondents and 
it is argued that s. 4B being made applicable to the tenancies falling under 
8. 88B of the Act, a contractual tenancy of any land belonging to a publie trust 
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cannot be terminated merely on the ground that the period fixed by agreement 
or usage for its duration has expired. We do not think that s. 4B of the Act 
‘would help the respondents. Section 4B was inserted by the same amending 
Act and it came into force on August 1, 1956. It seems to us, therefore, that 
this section has only prospective application, and that being so, if any contrac- 
tual tenancy was subsisting on August 1, 1956, such a tenancy would not be 
terminated merely on the ground that the period fixed had expired. In the 
instant case, the contractual tenancy had expired long ago on February 28, 
1953 and a right to possession had accrued to the appellants. However, as a 
result of the protection given by the Act which was subsequently withdrawn on 
August 1, 1956, the appellants could not enforce that right and obtain posses- 
sion, because, as a result of the protection given by the Act, a personal right 
was conferred on the respondents not to have an order for possession made 
against them unless certain specified conditions were fulfilled. In other words, 
the Act, so long as it protected tenancy of the respondents, had conferred on 
them a status of irremovability. But the protection being taken away, the 
status of irremovability was also withdrawn, with the result that there was no 
personal right left in the respondents not to have an order for possession 
passed against them. That being the position, as soon as the protection was 
taken away by the amending Act, the right to possession, which had already 
acerued to the appellants on the expiry of the contractual tenancy on Febru- 
ary 28, 1953 and which remaind suspended because of the protection, be- 
came enforceable and, therefore, s. 4B of the Act would not be a bar to the 
present suit for possession. 

The result, therefore, is that the appellants-plaintiffs in this appeal would 
be entitled to a decree for possession. Unfortunately, however, we are not 
in a position to dispose of this suit finally. Not only the appellants in ad- 
dition to their claim for possession have also prayed for a decree for Rs. 10,000 
on account of damages, but the respondents also in their defence have claimed 
cost of improvement which they have made on the suit lands. The appellants 
had also alleged breaches of the terms of the lease. They also contended that 
if the respondents continued in possession, such continuance would result in 
grave deterioration of the suit lands. Accordingly, the learned trial Judge 
had also framed issues at serial Nos. 7:to 10. But he set down issues Nos. 1 to 
6, 11 and 12 as preliminary issues, recorded findings thereon, and dismissed 
fhe suit holding that the notice terminating the tenancy was bad in law. The 
result has been that there is no evidence adduced by the parties on issues 
Nos. 7 to 10 and no findings are recorded by the learned Judge on these issues. 
In spite of, therefore, our anxiety to dispose of this old litigation here, it has 
become necessary to remand the suit enabling the parties to adduce evidence 
on the issues Nos. 7 and 10 and directing the trial Court to dispose of the suit 
according to law. As regards issues Nos. 8 and 9, in the view we have taken 
that the respondents being tenants at sufferance are not entitled to any notice 
and the appellants are entitled to a decree for possession, findings on these 
issues are not necessary. 

We, therefore, order that the decree passed by the trial Court dismissing the 
suit is hereby set aside, and the suit is remanded back to the trial Court. On 
receipt of the record and proceedings, the trial Court shall allow the parties 
on both the sides to adduce evidence on the issues Nos. 7 and 10, record his 
findings thereon and dispose of the suit according to law in the ligbt of the 
judgment recorded above. 

As regards costs in this Court and of the trial Court before remand, they 
would abide ,by the result in the trial Court. 

We, however, direct that the litigation being an old one, the trial Court shall 
dispose of the suit within six months as far as possible from the date of the 
receipt of the record and proceedings. 
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Letters Patent Appeal No, 72 of 1969. 


This appeal is against the judgment of a single Judge of this Court in Second 
Appeal No. 494 of 1962. The lands in dispute belong to the plaintiffs—a 
Public Charitable Trust. The defendant is a tenant since 1926. In 1958, 
the plaintiffs obtained the necessary certificate under s. 88B of the Act. On 
December 6, 1958, the plaintiffs gave a notice, exh. 35, terminating the tenancy 
on the ground of bona fide personal requirement. The tenancy was termina- 
ted with effect from the end of March 31, 1959. Thereafter, the plaintiffs filed 
the suit on April 16, 1959. The defendant contended that he was a protected 
tenant, that therefore he could not be evicted from the lands, that civil Court 
had no jurisdiction to entertain the suit for possession, that the notice termi- 
nating the tenancy was invalid in law, and that the suit was not maintainable 
for want of sanction by the Charity Commissioner. The trial Court held that 
the suit was not maintainable for want of sanction from the Charity Com- 
missioner and that the notice was invalid in law. The learned trial Judge, 
therefore, dismissed the suit. In first appeal, the appellate Court held that 
the suit was maintainable without sanction of the Charity Commissioner, but 
the notice terminating the tenancy was bad in law. The learned appellate 
Judge also held that the civil Court had no jurisdiction to entertain the suit 
for possession. In second appeal, this Court held that the notice terminating 
the tenancy being issued under s. 84 of the Code, was valid in law, and that 
the civil Court had jurisdiction to entertain the suit for possession. As re- 
gards the maintainability of the suit, that point was not pressed. The learned 
Judge who heard the second appeal, therefore, decreed the plaintiff’s suit for 
possession. The defendant died pending the litigation and the heirs and legal 
representatives of the defendant, therefore, have filed this Letters Patent 
Appeal against the judgment of the learned single Judge of this Court. 

Now, as regards the question whether or not the notice terminating the 
tenancy is valid in law, in the view we have taken, s. 84 of the.Code does not 
apply to the tenancy in the present case.and that, therefore, the notice termi- 
nating the tenancy ought to have been given under s. 106 of the Transfer of 
Property Act, 1882. Admittedly, the notice given by the respondents-plaintiffs 
is only three months notice and, therefore, it does not validly terminate the 
tenancy. There is no dispute in this case that after the amending Act came 
into foree on August 1, 1956, the respondents had accepted rent for the years 
1956-57 to 1958-59. It is also not in dispute that the year of tenancy in this 
case is from April 1, to March 31. That being the position, the notice not 
being one for six months as required by s. 106 of the Transfer of Property 
Act, it does not validly terminate the tenancy and, therefore, the Topon a 
plaintiffs would not be entitled to a decree for possession. i 


The learned counsel Mr. Kotwal, appearing on behalf of the appellants- 
heirs of the original defendant, also attempted to raise the question of juris- 
diction contending that according to the appellants, they were tenants and, 
therefore, in view of the provisions of s. 70(b) read with s. 85 of the Act; civil 
Court has no jurisdiction to decide that question. We do not think that ‘there 
is any question in’ this case as to whether or not the appellants were tenants. 
After August 1, 1956, the tenancy is governed by the provisions of Chapter 
V of the Transfer of Property Act, 1882, except to the extent to which the 
provisions listed in s. 88B of the Act are made applicable to such tenancy. The 
question, therefore, is whether or not that tenancy is validly terminated under 
8. 106 of the Transfer of Property Act which, we have held, is applicable to 
such cases, and surely in view of the provisions of s. 88B of the Act, civil 
Court has jurisdiction to entertain such a suit. In fact, the learned courizel 
did not seriously press this question. The learned counsel also' attempted 
to raise altogether a new question of law for the first time in- Letters Patent 
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Appeal. The question is that according to him, the trust in question being 
registered under the Bombay Public Trusts Act, 1950 long after the 
amending Act came into force, and the lands belonging to public trusts 
were exempted from the operation of the Act and also after April 1, 
1957—the tillers’ day, the respondents are not entitled to a decree for posses- 
sion. However, this being a new question of law not being raised at any stage 
before and even in the second appeal, the appellants are not entitled to raise 
it before us in the Letters Patent Appeal for the first time. 

The result, however, is. that this Letters Patent Appeal must be allowed and 
ie aaa passed by this.Court in Second Appeal No. 494 of 1962 must be set 
aside, 

, We, therefore, order that the decree passed by this Court in Second Appeal 
No. 494 of 1962 setting aside the decree of the first appellate Court and passing 
a decree for possession and future mesne profits is hereby set aside, and the 
plaintiff’s suit is dismissed. oe . 

Parties to bear their own costs throughout. : 

aa : : Orders accordingly. 


Before Mr. Justice Vimadalal. 
DEVIDAS 'TULSIRAM BRIJWASI 


: oy, 

' THE COMMISSIONER, POONA MUNICIPAL CORPORATION.* 

Civil ‘Procedure Code (Act V of 1908), O. XXII, 'r. 1(2)—Plaintif’s application for with- 

drawal of suit with liberty to file fresh suit—Whether Court 'can make order whereby 

suit stande withdrawn without liberty to file fresh suit. : 
Where the plaintiff applies under O. XXII, r. 1(2) of the Civil Procedure Code, 

1908, for withdrawal ‘of suit with liberty to file a fresh suit, the Court can reject that 

application 'and proceed with the hearing of the suit in the ordinary course, but it 

canhot make an‘order whereby the plaintiffs suit stands withdrawn without liberty 

’ “to file a fresh guit. : -à i : 


‘ The facts appear in the judgment. 


VS. Gadgil, for the petitioner (absent). 
A. È. Agarwal, for the opponents. : 


Vimapauan J. This is a revision application filed by the original plaintiff 
against an order passed by the learned Civil Judge (J. D.), Poona, on Octo- 
ber 16, 1970 holding that the plaintiff’s suit stands withdrawn, without liberty 
to file a.fresh suit. The present suit was filed by the plaintiff to challenge a 
notice ‘issued by the defendant-corporation cancelling his licence to carry on 
business. -In the written statement, a plea was raised that the suit was not 
maintainable without the requisite statutory notice under s. 487 of the Bom- 
bay ‘Provincial Municipal ‘Corporation Act. In view of that formal ‘defect, 
the plaintiff put in a written application dated October 16, 1970 under O. XXIII, 
r. 1(2) ofthe Code of Civil Procedure for permission to withdraw the suit with 
liberty’.to file a fresh suit. On that- application, the defendants’ reply was 
endorsed in the usual manner stating, inter alia, that the defendant-cor- 
poration did not press the point of want of notice under s. 487. On that, the 
learned Judge of the Court below:made an orderin which, after setting out 
the.course the litigation had taken and the conduct of the plaintiff, he came ta 
the.conclusion that the intention of .the plaintiff was to harass the defendant, 
gorporation by protracting the ‘litigation and, he, therefore, declined to allow 


*Decided, February 26, 1978. ‘Civil Revision Application No. 815 of 1971..." . ù 
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the suit to be withdrawn with liberty to the plaintiff to file a fresh suit, but 
made an order whereby the suit stood withdrawn without such liberty. For 
withdrawing a suit without liberty under O. XXIII, r. 1(/)-of the Civil Pro- 
cedure Code, no permission of the Court was required by the plaintiff. 
The plaintiff’s application was for withdrawing with liberty to file a 
fresh suit under O. XXIII, r. 1(2) and, if the learned Judge of the Court 
below thought that that liberty should not be granted, he could reject that 
application, but he could not make an-.order whereby the plaintiff’s suit stood 
withdrawn without liberty to file a fresh suit with the result that the plaintiff 
would be precluded from filing a fresh suit in respect of the same cause of 
action, as stated in sub-r. (3) of O. XXIII, r. 1 of the Code of Civil Procedure. 
The order passed by the lower Court is, therefore, erroneous and must be set 
aside. The result of my order would ordinarily be_that the lower Court 
would have to proceed with the hearing of the suit in the ordinary course. I 
am, however, not satisfied with the rejection of the liberty to file a fresh suit 
by the trial Court, in so far as it was based on the defendants having endorsed 
on the plaintiff’s application that they did not press the point of notice under 
s. 487 of the Bombay Provincial Municipal Corporation Act without stating in 
so many words that they waived the statutory notice enjoined by the said sec- 
tion and gave up their contention in that behalf. The learned Judge of the Court 
below should, therefore, ask for a fresh endorsement by the defendants as to 
whether they are prepared to waive the statutory notice and to give up that 
contention. After a fresh endorsement is made, the learned Judge should 
proceed to deal with the application for withdrawal of the suit with liberty to 
file a fresh suit. If he decides not to grant that liberty, he must proceed to 
hear the suit in the ordinary course. 

Order accordingly. 


Before Mr. Justice Vaidya. 
VAIJOBA SHAMRAO v: VASANT ABAJI.* 


Hindu Law—Adoption—Wudow’s power to adopt—Widow adopting to her husband after 
death of son and grand-sons and re-marrlage of widow of grand-son—None left to 
continue line of widows husband at time of adoption—Whether adoption valid. 


One A a Hindu died leaving a son T and his widow G. T had two sons, B and R. 

T, B and R died leaving M, the widow of R. M re-married and thereafter G adopted 
” the plaintiff to her deceased husband A. On the question whether in the circum- 

stances of the case G’s power to adopt had been extinguished: 
- Held, that as when G adopted the plaintiff, there was no one to continue the line 
of A, her husband, the adoption of the plaintiff was valid. 

Amarendra Mansingh v. Sanatan Singh! and Vijaysing}i Chhatrasingji v. Shivsang}i 
Bhimsangji,2 followed. 

Gurunath v. Kamlabai Kanchangauda} and Anant Govind v. Dnyaneshwar Bal- 
krishna,4 referred to. 


S. P. Kurdukar, for the appellant. 
K. H. Kulkarni, for the respondent. 


"“Vawya J. An interesting question regar ding ‘the vexed controversy about 
the limits of a Hindu widow’s power to adopt is involved in this case. Respon- 
dent minor plaintiff, Vasant Abaji filed on October 10, 1961, through his guar- 


*Decided, Se aed 22, 1972. Second Ap- ° 1 (1088) L. R. 60 I. A. 242, s. c. 85 Bom. 
ga No. 291 of, 1965, against the decisior of L. R. 859. 

K. Almelkar, Assistant Judge, Osmanabad 2 (1985) L. R. 62 I. A. 161, s.c. 87 Bom. 
at Latur in Civil Appeal No. 247 of 1968, con- L. R. 562. 
firming the decree, passed by P. D. Syed, Civil 8 (1954) 57 Bom. re R. 694, S. C., 8.0. 
Judge, Junior Division at Almednane on de- [1955] A. L. R. S. C. 20 
putation to Ausa, in Civil Suit No. 90 of 196]. - 4 (1948) 46 Bom. T R 858. 
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dian a suit against the defendant, who is the appellant in the above second 
appeal, for a declaration that the said plaintiff is the owner of the suit proper- 
ties and for possession thereof with mesne profits. The plaintiff claimed to 
have been adopted by Gunabai the widow of Abaji on November 7, 1953. 

The defendant resisted the suit denying the factum and the validity of the 
adoption. He challenged the validity of the adoption on the ground that Guna- 
bai’s power to adopt had come to an end, as Abaji, her husband had left behind 
a son Tulsiram who had two sons Bhaurao and Rajaram; and all of them died 
leaving behind Muktabai the widow of Rajaram. In other words, although on 
the date of the adoption, the sons and grand-sons were dead, the power of 
Gunabai which had come to an end was contended to have been extinguished 
for ever. 

The defendant’s contentions were overruled by the Civil Judge, Ausa, on 
_ September 26, 1963 and a decree was passed in favour of the plaintiff. That 

decree was confirmed in appeal by the Assistant Judge, Osmanabad, on Nov- 
ember 30, 1964. The two Courts below held that Bhaurao and Rajaram, sons 
of Tulsiram having pre-deceased him and Tulsiram himself having died in 
1947 and Rajaram’s widow Muktabai having re-married in 1948, Gunabai could 
validly adopt the plaintiff. The said concurrent findings are challenged in the 
above second appeal. 

Civil Application No. 2265 of 1972 is filed by the appellant for leave to pro- 
duce additional evidence in the form of extracts of death register relating to 
Rajaram and Tulsiram, issued by the Tahsildar’s office, Latur. The said ex- 
tracts do show that Rajaram died on July 13. 1856 F. and Tulsiram died on 
June 4, 1356 F. This application was filed in this Court on September 15, 1972, 
7 years after the above appeal was filed. The extracts appear to have been 
taken on September 13, 1972. The reason given for non-production of these 
extracts in the lower Courts is that the Police Patil of the village, who had 
maintained the Register of deaths, was murdered immediately after the Police 
Action and when the defendant asked the son of that Police Patil, the son could 
not give any information. This is hardly a reason for non-production of the 
extracts which could have been easily obtained from the Tahsildar’s office. In 
any event, I do not find any reason to admit the additional evidence at this 
stage when Mr. Kulkarni, learned counsel for the respondent-plaintiff, says 
that he was served with the copies only on September 20, 1972. Such conduct 
on the part of the parties cannot be encouraged by condoning unnecessary de- 
lay and creating further delay, particularly in this case, as the defendant ap- 
pears to be in possession of the property. Civil Application No. 2265 of 1972 
is, therefore, rejected and the additional evidence sought to be produced by 
the appellant must be, therefore, ignored. 

Even assuming for a moment that this additional evidence falsifies the findings 
recorded by the two Courts that Rajaram pre-deceased Tulsiram, I do not 
think that it would be sufficient to set aside the decrees passed against the ap- 
pellant by the two Courts below. The main point in this case is whether on 
November 7, 1953, when the adoption of the plaintiff took place, Gunabai, the 
widow of Abaji had power to adopt him. 

On behalf of the defendant, it was contended both in this Court and in the 
lower Court that in view of the decision of the Supreme Court in Gurunath v. 
Kamlabai Kanchangauda,! Gunabai could not adopt Vasant as she had a son 
and grand-son and grand-son’s widow notwithstanding the death of the son 
and grand-son before the adoption and re-marriage of the widow of Rajaram, 
Muktabai in 1948. It is true that after reviewing the various decisions deal- 
ing with the limits of widow’s power to adopt, the Supreme Court laid down 
in the above case that it was too late in the day to say that there are no limi- 


1 (1954) 57 Bom. L.R. 694, S.C., s.c. [1955] A.LR. S.C. 206. > 
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tations of any kind on the widow’s power to adopt excepting those that limit 
the power of her husband to adopt. In other words, the Supreme Court laid 
down that she could not adopt in the presence of a son, grand-son or great- 
grandson and further this limitation though not founded on the Shastras was 
a well established limitation and was not repugnant to Hindu Law. But it is 
also well established that every case is an authority as to what it decides and 
every proposition made in the case cannot be logically extended without any 
regard for other well established principles. 


In that particular case, Gurunath, the plaintiff, claimed that he was adopted 
in 1943 by Gangabai junior widow of one Krishtarao, who died in 1890 leaving 
him surviving two widows, Radhabai and Gangabai and a son Dattatraya. 
Dattatraya died in 1918 leaving him surviving a widow Sundarabai and a son 
Jagannath. Sundarabai died shortly after Dattatraya while Jagannath died in 
the year 1914. After an interval of about thirty years since his death, it was al- 
leged that Gangabai who survived both her son and grand-son, adopted the plain- 
tiff. Gurunath filed a suit on March 15, 1944, as the adopted son of Krishtarao 
for possession of the suit properties. The defendants who were the sons and 
grandsons of the first cousin of Krishtarao contended that the adoption of 
Gurunath was invalid as Gangabai’s power to adopt was extingnished, when 
Dattatraya died in 1913, leaving behind him a widow Sundarabai and a son 
Jagannath who could continue the family line. The trial Judge upheld the 
defendants’ contention and dismissed the plaintiff’s suit though the factum of 
adoption was held proved. This Court upheld that decision. The plaintiff 
thereafter appealed to the Supreme Court. The Supreme Court upheld the 
view of the High Court that Gangabai’s power to adopt came to an end at the 
time when her son died leaving a son and a widow to continue the family line. 

That decision was held inapplicable to this case by the appellate Court, be- 
cause the two Courts found that Tulsiram died after Bhaurao and Rajaram. 
That is a finding of fact based on appreciation of evidence which will be bind- 
ing on the parties in second appeal. It is that finding which the appellant 
seeks to challenge by producing additional evidence in the form of extracts 
showing that Tulsiram predeceased Rajaram. But even assuming that Raja- 
ram died subsequent to Tulsiram, in my judgment, Gurwnath’s case is in- 
applicable to the facts of the case, because Rajaram did not leave behind a son 
and a widow to continue the line as in Gurunath’s case. 


It is to be noted that even Gurunath’s case is founded on the earlier decision 
of the Privy Council in Amarendra Mansingh v. Sanatan Singh” In fact, the 
Supreme Court has, with respect, reiterated the law as stated by the Privy 
Council in Amarendra’s case. 

In Amarendra’s case, a Hindu governed by the Benaras school was survived 
by an infant son and a widow to whom he had given authority to adopt in the 
event of the son dying. The son succeeded to his father’s impartible zamin- 
dari but died unmarried at the age of 20 years and 6 months. By a custom of 
the family which excluded females from inheritance the estate did not go to 
his mother but became vested in a distant collateral. A week after the son’s 
death she made an adoption. It was held that the adoption was valid and it 
divested the estate vested by inheritance in the collateral. AlN the previous 
decisions were reviewed in this case by Sir George Lowndes who delivered the 
judgment of the Court observing as follows (p. 248): 

“In their Lordships’ opinion, it is clear that the foundation of the Brahminical doc- 
trine of adoption is the duty which every Hindu owes to his ancestors to provide for 
the continuance of the line and the solemnization of the necessary rites. And it may 
well be that if this duty has been passed on to a new generation, capable itself of 
the continuance, the father’s duty has been performed and the means provided by him 


2 (1988) L.R. 60 I. A. 242, s.c. 85 Bom. L.R. 859. 
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for its fulfilment spent: the ‘debt? he owed is discharged, and it is upon the new gene- 
ration that the duty is now cast and the burden of the ‘debt? is now laid.” 

It can, they thought, hardly be doubted that in this doctrine the devolution of 
property though recognised as the inherent right of the son, is altogether a 
secondary consideration, that the validity of an adoption is to be determined by 
spiritual rather than temporal considerations; that the substitution of a son of 
the deceased for spiritual reasons is the essence of the thing, and the conse- 
quent devolution of property a mere accessory to it. 

With regard to the widow’s power to adopt, it was observed (p. 249): 

“|..The Hindu law itself sets no limit to the exercise of the power during the 
lifetime of the donee, and the validity of successive adoptions in continuance of the 
line is now well recognized. Nor do the authoritative texts appear to limit the exercise 
of the power by any considerations of property. But that there must be some limit 
to its exercise, or at all events some conditions in which it would be either contrary 
to the spirit of the Hindu doctrine to admit its continuance, or inequitable in the face 
of other rights to allow it to take effect, has long been recognized both by the Courts 
in India and by this Board, and it is upon the difficult question of where the line 
should be drawn, and upon what principle, that the argument in the present case has 
mainly turned.” 

In connection with that question, after consideration of the previous cases 
cited before them, the Privy Council ultimately laid down: (1) that the true 
principle must be founded upon the religious side of the Hindu doctrine to 
which they have already adverted; (2) that the interposition of a grandson, 
or the son’s widow, brings the mother’s power of adoption to an end, but that 
the mere birth of a son does not do so; that this is not based upon a question 
of vesting or divesting of property; and that the true reason must be that 
where the duty of providing for the continuance of the line for spiritual pur- 
poses which was upon the father, and was laid by him conditionally upon the 
mother, has been assumed by the son and by him passed on to a grandson or to 
the son’s widow, .the mother’s power is gone; (8) but that if the son dies him- 
self sonless and unmarried the duty will still be upon the mother, and the 
power in her which was necessarily suspended during the son’s lifetime will 
revive. 

The same principles were followed in Pranoi ji Chhatrasingji v. Shivsangji 
Bhimsangji3 Sir Shadi Lal observed at page .165: 

.“. .As observed by this Board in Amarendra Mansingh’s case, the power of a 

widow to adopt does not depend upon the question of vesting or divesting of the estate. 
The purpose of an adoption is to secure the continuance of ‘the line, and when the 
natural son has left no son to continue the line, nor a widow to provide for its con- 
tinuance by adoption, his mother can make a valid adoption to her deceased husband, 
although the estate is not vested in her.” 
These principles were considered by Divatia, J. in Anant Govind v.: Dnyanesh- 
war Balkrishna*4 In that case, the property in dispute belonged to one Bal- 
krishna. Balkrishna died leaving him surviving his widow Yesubai and two 
sons Vithal and: Anant. The younger son Anant was married to Sunderabai, 
but had no issue. Anant died on October 2, 1901, and Sunderabai died on 
October 18, 1901. Vithal died unmarried four or five years afterwards. The 
mother Yesubai was then in possession of the property. She adopted Dnya- 
neshwar (plaintiff) on December 7, 1932 and died on December 18, 1932. On 
December 5, 1938 the plaintiff sued to recover possession of the property from 
defendant No. 1 who claimed to be an agnate of Balkrishna. It was held that 
the adoption was valid, because on the death of the second son without widow 
or issue his mother was the only person in ‘the family who could continue the 
line by adoption. 


‘3 fe) L. R. 62 LA. 161, s.c. 37 Bom. 4 (1948) 46 Bom. L. R. 833. 
L.R. 5 EE 
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‘The important question, therefore, is whether the line could be continued 
by any one other than Gunabai in the present case, when she adopted -the 
plaintiff. The only answer to this question is that there was none to continue 
the line of Abaji on that day. There was also none to continue the line of 
Tulsiram or Rajaram on that day. In these circumstances, it should be held 
that Gunabai had power to adopt the plaintiff. 

.Dr. Kane, in his History of Dharma Shastra, Vol. III at pages 665-666, has 
made the following observations with reference to the revolution brought about 
by Amarendra’s case: i 

“...In one of the latest cases on adoption that revolutionized the law the Privy 
Council emphasize the peculiar religious significance that has attached to the son among 
all classes of Hindus, refer to the 9th chapter of Manu verses 106, 107, 137, 138 of 
which are instinct with this doctrine, hold that the foundation of the Brahminical doc- 
trine of adoption is the duty which every Hindu owes to his ancestors to provide for 
the continuance of the line and the solemnization of the necessary rites and that in 
this doctrine the devolution of property, though recognized as the inherent right of 
the son, is altogether a secondary consideration.” 


Following, therefore, the decisions of the Privy Council and the principle 
which is to be followed after Amarendra’s case in determining the power of 
a widow to adopt, it must be held in the facts and circumstances of the pre- 
sent case that when Gunabai adopted the plaintiff, there was no one else to 
continue the line of Abaji, her husband and hence the adoption of'the plaintiff 
was valid. The two Courts below held the factum of adoption proved. That 
is a finding of fact and the same is binding on the parties in the second appeal. 


In the result, the second appeal is dismissed with costs. 
: Appeal dismissed. 


Before the Hon’ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Bhasme. 


GAJANAN BHAU MAGAR v. EMPLOYEES’ STATE INSURANCE 
CORPORATION.* i 


Employees’ State Insurance Act (34 of 1948), Secs. 51, 2(15B), 2(8)}—Appellant on duty 
in mill reprimanding person working under him—Appellant leaving for home on be- 
ing relieved by his reliever before his duty hours—Appellant assaulted by person re- 
primanded at short distance away from mill premises and causing injuries resulting 
in lose of eye-—Whether injury caused to appellant ‘employment injury’ within 
s. 2(8) of Act—In course of employment, what is. 

The appellant when working in a, textile mill reprimanded a coolie who was work- 
ing under him. After about a week when the appellant was on duty he was re- 
lieved sometime before his duty hours by his reliever to whom he handed over 
charge and left the mill for going home. As soon as he came out of the mill com- 
pound and was at a distance of about 25 or 30 paces away from the mill premises, 
he was assaulted by some assailants among whom was the coolie whom he had re- 
primanded. As a result of the injuries sustained by him one of his eyes was com- 
pletely lost. In an application made by him under the Employees’ State Insurance 
Act, 1948, for benefit in respect of employment injury from the Employees’ State 
Insurance Corporation, it was contended by the Corporation that as the assault had 
taken place outside the mill premises after the appellant’s employment had termi- 
nated by reason of his handing over the charge of his post to his successor, it could 
not be-regarded as arising in the course of employment and he was, therefore, not 
entitled to any benefit under the Act, The Corporation however did not dispute the 
fact that the injury to the appellant arose out of his employment, 


* Decided, November 21,1972. Letters Pat- ginal Application No. 145 of 1961, decided by’ 
ent Appeal No. 40 of 1969, againat.the deci- B.B. Potdar, Judge, Employees’ Insurance 
sion of Gatne J., in First Appeal No. 261 of Court, Bombay. 

1964, dismissing the appeal filed against Ori- 
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Held, that the appellant being at the place where he was assaulted was reason- 
ably incidental to his employment and hence the personal injury caused to the ap- 
pellant arose out of and in the course of his employment which was an insurable 
employment, and 

that, therefore, the injury was an employment injury within the meaning of 
s. 2(8) of the Act and the appellant was entitled to benefit under the Act, 

The course of employment normally begins when the employee reaches his place 
of work. To extend it to the journey to and from work it must be shown that, in 
travelling by the particular method and route and at the particular time, the em- 
ployee was fulfilling an express or implied term of his contract of service. One 
way of doing this is to establish that the home is the employee’s base from which 
it is his duty to work and that he was travelling by direct route from his home to 
a place where he was required to work, but that is only one way of showing this: 
the real question at issue is whether on the particular journey he was travelling 
in the performance of a duty, or whether the journey was incidental to the per- 
formance of that duty and not merely preparatory to the performance of it. The 
test is whether the employee was exposed to the particular risk by reason of ‘his 
employment or whether he took the same risks as those incurred by any member 
of the public using the highway. 

Netherton v. Coles! and Smith v. South Normanton Colliery Company, dis- 
tinguished. 

B’bay Port Trust v. Yamunabai3 and Works Manager, C. & W. Shop v. Mahabir,4 
referred to. 


One Gajanan Bhau Magar (appellant), who was an Assistant Electrical Fore- 
man working in India United Mills Nos. 2 and 3 at Bombay, was working on the 
day shift on December 9, 1956 and a coolie named Shankar was working under 
him, As the latter did not carry out the duty of cleaning the electrical lights 
in the Spinning Department of the mill the appellant reprimanded him and 
gave him an oral warning. On December 16, 1956, the appellant was on the 
second shift, that is the night shift, and his duty hours were from 3 p.m. to 
1l p.m. His reliever Mr. Fernandes, however, arrived in the mill by about 
10-15 p.m. and relieved him. After handing over charge to Mr. Fernandes, 
the appellant left the mill. As soon as he came out of the mill compound, he 
‘was assaulted and beaten with a bamboo stick by some assailants; one of those 
assailants was Shankar, whom he had administered an oral warning on Decem- 
ber 9, 1956. The assault took place within about 25 to 30 paces from the 
gate of the mill compound. Immediately after the assault, the appellant man- 
aged to return to the compound and there he fell down and was removed to 
the hospital. As a result of the injuries sustained on the left side of his face, 
his left eye was completely lost. 

The appellant received from the Employees’ State Insurance Corporation 
the necessary sickness benefit for 66 days from December 16, 1956 to February 
19, 1957. The appellant contended that on account of Temporary Disablement 
Benefit he was entitled to an amount of Rs. 330 at the rate of Rs. 5 per day, 
but since Rs. 240 only were paid to him by the Corporation, he filed an appli- 
cation before the Insurance Court but it was dismissed. The dismissal was 
challenged by the appellant before the High Court. The High Court set aside 
the order of dismissal and gave permission to the appellant to file a fresh 
application in regard to his claim. A fresh application was accordingly filed 
in the Employees’ State Insurance Court at Bombay and in that application 
Permanent Disablement Benefit at the rate of Rs. 1.50 per day was claimed 
from February 30, 1957 to the date of application. That application was 
dismissed and the appellant appealed to the High Court. 

1 hoe] 1 All E.R. 227. A. L R. Bom. 382 
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The appeal was heard by Gatne J., who in the course of his judgment, 
delivered on October 16, 1968, observed as follows. 


QATNE. J. [His Lordship after holding that the assault arose out of the em- 
ployment of the appellant, observed] But it has been observed at the outset, 
the applicant has further to establish that it arose in the course of the employ- 
ment and the question is whether this burden also has been satisfactorily dis- 
charged by the appellant. In Halsbury’s Laws of England, Third edn. Vol. 27, 
p. 804, para. 1418 it has been observed: 

“A person is only in the course of his employment while doing something which 
he is under an obligation, express or implied to his employers to do or something 
reasonably incidental thereto. It does not follow that, because an accident happens 
on an employer’s premises, it necessarily arises in the course of the employment for 
it may be that the employed person hag not yet entered upon his employment or, 
alternatively, that at the time of the accident he has already disentangled himself 
from his employment.” 

In para. 1419, p. 806 of the same volume, it has been observed: 

“The course of employment normally begins when the employee reaches his place of 
work. To extend it to the journey to and from work it must be shown that, in travel- 
ling by the particular method and route and at the particular time, the employee was 
fulfilling an express or implied term of his contract of service.” 


Now, if we look at the facts of this case in the light of this legal position, 
what emerges is that on the night of December 16, 1956, although the duty 
hours of the applicant would normally have ended at 11 p.m. his successor 
Mr. Fernandes, actually came and relieved him at 10-15 p.m. Therefore, 
after the applicant handed over charge to his successor his employment in the 
mill came to an end. The findings of the learned Judge and it is a finding of 
fact which cannot be challenged in this proceeding is, that the applicant 
after having handing over charge left the mill premises for going home. The 
submission of Mr. Buch, at the Bar was that the applicant had left the mill 
premises for going to a hotel for tea. But I am afraid, this contention cannot 
be allowed to prevail in view of the specific findings of the fact to which the 
learned Judge of the Court below has arrived. He has considered all the evi- 
dence before him and, if on a consideration of all the evidence before him, he 
took a particular view, he cannot be said to have misdirected himself in arriv- 
ing at a finding. We must, therefore, proceed on the basis that the applicant 
handed over charge of his post to Mr. Fernandes and left the premises for 
going home and it was in that context that he happened to be on the road 
where he was subjected to an assault. Therefore, on the road outside the 
mill compound the applicant could not be said to be in the course of his em- 
ployment. 

On the side of the applicant-appellant, my attention was drawn to the deci- 
sion in Gane v. Norton HUL Colliery Company.! There a collier left his work, 
after coming up from the pit, by a route which crossed on the level some lines 
of rail belonging to and under the control of his employers. At the time the 
‘workman tried to cross there were some trucks standing on the line, and he tried 
to get under them; and when he was doing so the trucks moved, and he was 
seriously injured. The county Court Judge found on the facts that there were 
three ways by which the workman might have gone home, but the way he went 
by was the shortest, was always used by all the workmen who lived in the same 
direction as the applicant, and was so used with the knowledge and consent 
of the employers. It was held that the accident arose out of and in the course 
of the applicant’s employment within the meaning of the Workmen’s Com- 
pensation Act, 1906. This case seems to have turned on the important fact 
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that the accident arose on the premises of the employers themselves. In the 
present case it was not so. 

~ In Reid v. British and Irish Steam Packet Co? to which my attention was 
drawn on the side of the respondent, the facts were that the applicant was a 
quay foreman in the employ of the respondents. His duty was to supervise’ 
gangs of dock labourers. While so engaged he was wilfully assaulted by one 
of the men and sustained a severe injury to his eye whereby he was totally in- 
capacitated, and for which he sought compensation under the Workmen’s Com- 
pensation Act, 1906. At the time of the injury he was receiving £ 21 a month. 
from the respondents, by whom he had been employed for. twenty years, his 
engagement being determinable by one month’s notice. The county Court 
Judge made an award in his favour. The respondents appealed on the ground 
(1) that the injury was not due to an accident arising out of the employment; 
(2) -that the applicant was not a worker within s. 13 of the Act. There 
was evidence that he occasionally lent a hand to the men, but his substantial: 
duty was that of supervision only. It was held that the injury was caused 
by an accident arising out of the and in the course of the employment. This 
also was clearly a case where the accident had occurred in the course of the 
employment. : 

The next authority to which my attention was drawn by Mr. Buch, appear- 
ing on behalf of the applicant-appellant is Armstrong, Whitworth & Co. v. 
Redford. The facts of the case were that a girl employed as a. machinist left 
the works where she was employed, during the dinner hour, as the rules requir- 
ed, and went to a canteen provided by the employers for their women workers 
in another part of the premises. The canteen and the works were within the 
game curtilage, but by day the canteen could be reached by the street. .The 
workers were invited, but were not obliged to use the canteen. After finishing 
her dinner the girl was hurrying down the flight of stone stairs leading from 
the canteen into the street in order to return to her work when she slipped and 
broke her ankle. She claimed compensation under the Workmen’s Compen- 
sation Act, 1906 and it was held that there was evidence upon which the arbi- 
trator could find that the injury arose in the course of as well as out of the 
employment. It was so held obviously because the employment of the girl at 
the time of the accident had not come to an end. The accident in fact occur- 
red while she was hurrying down a flight of stone stairs leading from the can- 
teen into street in order to return to her work. This was not the case here. 
Here the finding of fact is that the applicant had handed over charge of his 
post and had left the premises of the mill for going home. 

Reliance was next placed by Mr. Buch on the unreported decision in The 
General Manager, G. I. P. Rly., V.T. Bombay v. Godrej Navrojt Unwala* The 
respondent in that case was working as an Assistant Engine Driver in the 
G. I. P. Railway Company and on the day in question after completing his 
duty at Kalyan, he was returning by the Kalyan Local leaving Kalyan at 
10-35 p.m. with a view to going to Bombay where he was residing and in the 
train he was set upon by some soldiers and thrown on the railway lines. He 
sustained a fracture in the joint of his right hip which totally incapacitated, 
him from ever working as an Assistant Engine Driver. Although this case at 
the first sight appeared to be in favour of the applicant, it is in fact not so, 
because the important distinguishing fact is that in that case the applicant 
was provided with a duty pass and hence he had to travel by the Kalyan Local 
train in order to go to his residence. As has already been pointed out, ‘‘the 
course of employment normally begins when the employee reaches his place of 
work. To extend it to the journey to and from work it must be shown that in 


2 [1921] 2 K.B. 819. decided by Chagla C. J. and Gajendragad- 
8 1920] A. C, 757. kar J., on June 21, 1949 (Unrep.). 
4 Leap) First Appeal No. 527 of 1948, , 
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travelling by the particular method and route and at the particular time the 
employee was fulfilling an express or implied term of his contract of service.”’ 
In the case decided by Chagla C. J. the respondent was provided with a duty 
pass and it would, therefore, appear that while travelling by the local train he 
was fulfilling an implied term of his contract of service. While deciding that 
case, Chagla C. J. has referred to the principles with reference to which such 
cases have to be decided. It is observed: 


- “.,,The principle that seems to emerge from the various decisions is that in order 
to entitle him to compensation the risk which the workman is facing is a risk which must 
be incidental to the duties of his service and also that the accident took place at a place 
which his‘employment made it necessary for him to be at the time.” 


Since the respondent in that case was supplied with a duty pass, he naturally 
had to travel by the local train and, therefore, the principle mentioned above 
was applied to his case. 


My attention was finally drawn to the Supreme Court decision in S. S. Mefg. 
Co. v. Bat Valu Raja. In that case, their Lordships have ruled that as a rule, 
the employment of a workman does not commence until he had reached the 
place of employment, and does not continue where he has left the place of em- 
ployment, the journey to and from the place of employment being excluded. 
These observations are clearly against the applicant in this case. But their 
peeps have further ruled: 

. It is now well-settled, however, that this is subject to the theory of notional 
Sendo of the employer's premises so as to include an area which the workman passes 
and repasses in going to and in leaving the actual place of work. There may be some 
reasonable extension in both time and place and a workman may be regarded as in the 
course of his employment even though he had not reached or had left his employer's 
premises.” 


The submission of Mr. Buch, therefore, was that this rule should be made 
applicable to the present case also. I have carefully considered the submis- 
sion and it seems to me that it would not be possible to apply this rule to the 
facts of this particular case. In the present case, the applicant had left the 
mill compound and was on the public road and the place of assault could not, 
in my opinion, be said to be an area which the applicant had to pass and repass 
in going to and in leaving the actual place of work. In the same case it has 
been ruled that when a workman is on a public road or a public place or on a 
public transport, he is there as any other member of the public and he is not 
there in the course of his employment, unless the very nature of his employ- 
ment makes it necessary for him to be there. This cannot be said to be the 
position in the present case. It was not as if when the applicant came out of 
the gate, he came out for fulfilling any of the duties entrusted to him as an 
Assistant Foreman. 


_ There is nothing, therefore, in any of these authorities to support the éon- 
tention of the applicant that even though the applicant handed over charge 
of his post to his successor and came out on the public road for going home, 
he .was still in the course of his employment. Im the view I have taken, the 
employment came to an end when the applicant handed over charge of his post 
to his successor and left the mill premises for going home. The incident 
having occurred on the public road could not, therefore, be said to have occurred 
in the course of the applicant’s employment. In this view of the matter, the 
applicant was not entitled to the compensation sought and his application was 
rightly dismissed. This appeal, therefore, fails and is dismissed. In view of 
the peculiar facts of the case, the fairest order about the costs, in my opinion, 
is to leave the parties to bear their own costs. - 


5 [1958] A. I R. S.C. 881. 
B.L.R.-—41. 
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The appellant appealed under the Letters Patent. 


D. H. Buch, for the appellant. 
M. V. Jayakar, for the respondent. 


KANTAWALA C. J. This appeal arises out of an application made by Gajanan 
Bhau Magar the appellant, under the Employees’ State Insurance Act (No. 34 
of 1948) (hereinafter referred to as ‘‘the Act’’) for benefit in respect of em- 
ployment i injury. The appellant was employed as an Assistant Electrical Fore- 
man in India United Mills Nos. 2 and 3 at Bombay. On December 9, 1956 
he was working on the day shift and a coolie named Shankar Bhiva was 
working under him. The appellant happened to reprimand’ Shankar for not 
discharging his duty properly. Nothing happened between the appellant and 
Shankar till December 16, 1956. On that day, the appellant was on duty in 
the second shift and his hours of duty were from 3 p.m. to 11 p.m. His 
reliever Fernandes, however, arrived in the mill by about 10-15 p.m. and 
relieved him. After handing over charge to Fernandes the appellant left the 
mill. As soon as he came out of the mill compound he was assaulted and beaten 
with a bamboo stick by some assailants and the case of the appellant is that one 
of the persons who so assaulted him was Shankar. The appellant was there- 
after removed to the hospital and as a result of the injuries sustained on the 
left side of his face, his left eye was completely lost. 

On December 10, 1957, the appellant filed an application being application 
No. 129 ‘of 1957 before the Insurance Court claiming benefit from the respon- 
dent.: That application was dismissed by the Insurance Court. On appeal by 
the appellant to.this Court the order of dismissal by the Insurance Court was 
set aside and the appellant was given permission by this Court to file a fresh 
application in regard to his claim. Accordingly, on September 6, 1961 a fresh 
application was filed by the appellant in the Employees’ State Insurance Court. 
In this application he made a claim for permanent disablement benefit at the 
rate of Rs. 1.50 paise per day from February 20, 1957 to the date of the appli- 
cation. The Insurance Court took the view that the appellant failed to prove 
that the accident which resulted in the injury arose out of the employment. 
The Court also felt a doubt whether Shankar was one of the assailants of the 
appellant. According to the Court the appellant had not proved his case be- 
yond ‘reasonable doubt and it dismissed the application. 

An appeal against this decision of the Insurance Court was heard by Gatne 
J. Upon serutinising the evidence on record the learned Judge took the view 
that the case must be decided on the basis that the person who assaulted the 
appellant on the night of December 16, 1956 was Shankar. The learned Judge 
also took the view that the appellant was so assaulted by Shankar by reason 
of a previous incident which had taken place a few days earlier. He accord- 
ingly found no difficulty in holding that the assault arose out of the employ- 
ment of the appellant as an Assistant Electrical Foreman. The learned Judge, 
however, felt that as the appellant was assaulted on the road outside the mill 
compound it could not be said to be in the course of his employment. In view 
of this finding the learned Judge dismissed the appeal that was filed by the 
appellant. 

The appellant has come in this Letters Patent appeal against the said deci- 
sion of the learned Judge. 

‘Mr. Buch on behalf of the appellant contended that in order to prove an em- 
ployment injury within the meaning of the Act it is necessary for an employee 
to prove that the personal injury caused to him by the accident arose out of 
and in the course of his employment being an insurable employment. His sub- 
mission is that there was a clear finding that the injury to the appellant arose 
out of his employment. He also relied upon the finding of this Court that the 
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appellant handed over the charge of his post to Fernandes and left the mill pre- 
mises for going home. It was in that context that he happened to be on the 
road where he was subjected to an assault. The submission of Mr. Buch is 
that an injury caused to an employee does not cease to arise in the course of 
his employment simply because he is assaulted outside the actual place of his 
employment. He submitted that if at the time when the employee was assault- 
ed he was doing something reasonably incidental to his employment then the 
injury arose not only out of employment but also in the course of his employ- 

ment. Mr. Jayakar on the other hand on behalf of the Insurance Corporation 
submitted that when the appellant handed over the charge of his post to Fer- 
nandes and left the mill premises, his employment terminated or came to an 
end; that the assault on the appellant had not taken place within the mill pre- 
mises; that he was assaulted while he was outside the mill premises at a dis- 
tance of about 25 or 30 paces away from the main gate; that such an assault 
has taken place after the employment has terminated and cannot be regarded 
as arising in the course of employment. He has not disputed the correctness 
of the finding of Gatne J. that the injury to the appellant arose out of his 
employment. 

Section 51 of the Act inter alia provides for permanent disablement benefit 
to which an employee may be entitled. The relevant part thereof provides that 
subject to the provisions of the Act and the regulations, if any, made there- 
under, a person who sustains permanent disablement, whether total or partial, 
shall be entitled to periodical payment for such disablement in accordance with 
the provisions of the First Schedule. The phrase ‘‘permanent total disable- 
ment” is defined in s. 2(/5B). Under this sub-section ‘‘permanent total. dis- 
ablement’’ means such disablement of a permanent nature as incapacitates an 
employee for all work which he was capable of performing at the time of the 
accident resulting in such disablement. The words ‘‘employment injury’’ are 
defined in s. 2(8) as under: 

“‘employment injury’ means a personal injury to an employee caused by accident 
or an occupational disease arising out of and in the course of his employment, being an 
insurable employment, whether the accident occurs or the occupational disease is con- 
tracted within or outside the territorial limits of India;” 


The question that arises in the present case is, whether by permanent loss 
of his left eye as a result of the assault, can the appellant be regarded to have 
suffered an employment injury within the meaning of this definition. It will 
be an employment injury if it is a personal injury caused to the appellant by 
accident arising gut of and in the course of his employment being an insurable 
employment. The Insurance Court took the view that it was not established 
beyond reasonable doubt that it was Shankar who was one of the persons who 
assaulted the appellant. In view of that finding, the Insurance Court dismis- 
sed the application of the appellant. When the matter was, however, consider- 
ed-by the High Court, Gatne J. took the view that the appeal must be decided 
on the footing that the person who assaulted the appellant on the night of 
December 16, 1956 was Shankar. He also gave a clear finding that there is no 
difficulty in holding that the assault at the hands of Shankar arose out of the 
employment of the appellant as an Assistant Foreman. He, however, took 
the view that as the assault was committed on the road outside the mill com- 
pound, the assault could not be said to be in the course of his employment. 

The short question to be considered in this case is, if regard be had to the 
facts and circumstances of this case and the finding of Gatne J., can it be said 
that the injury to the appellant arose in the course of his employment? Hav- 
ing regard to the provisions and the scheme of the Act it is not permissible to 
us to challenge the findings of fact arrived at by the Insurance Court and the 
learned Judge. The learned Judge in his judgment has clearly observed that 
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the case must proceed on the basis that the appellant handed over the charge 
of his post to Fernandes and left the premises for going home and it was in 
the nature of that context that he happened to be on the road where he was 
subjected to an assault. The assault on the appellant had taken place at a 
distance of about 25 or 30 paces away from the mill premises while he was 
leaving the mill premises. f 

A person is only in the course of his employment while doing something 
which he is under an obligation, express or implied, to his employers to do or 
something reasonably incidental thereto. It does not follow that because the 
accident happens on an employer’s: premises it necessarily arises in the course 
of the employment, for it may be that the employed person has not yet entered 
upon his employment or alternatively that at the time of the accident he has 
already disentangled himself from his employment. The course of employment 
normally begins when the employee reaches his place of work. To extend it 
to the journey to and from work it must be shown that, in travelling by the 
particular method and route and at the particular time, the employee was ful- 
filling an express or implied term of his contract of service. One way of doing 
this is to establish that the home is the employee’s base from which it is his 
duty to work and that he was travelling by direct route from his home to a 
place where he was required to work, but that is only one way of showing this; 
the real question at issue is whether on the particular journey he was travel- 
ling in the performance of a duty, or whether the journey was incidental to 
thé .performance of that duty and not merely preparatory to the performance 
of it. The test is whether the employee was exposed to the particular risk by 
reason of his employment or whether he took the same risks as those incurred 
by any member of the public using the highway. (See Halsbury’s Laws of 
England, Vol. 27, 3rd Edition, Articles 1418 and 1419.) 


The phrase ‘‘accident arising out of and in the course of employment’? came 
for’ construction before this: Court in B’bay Port Trust v. Yamunabas.' The 
view: taken by the Division Bench of this Court is that the expression ‘‘in 
the course of his employment”’ suggests the point of time; that is to say, the 
injury must be caused by accident taking place in the course of the employ- 
ment, that is, during the currency of the employment, The expression ‘‘aris- 
ing out of his employment’’ suggests both the time as well as the place of em- 
ployment, The expression ‘‘out of’’ conveys the idea that there must be some 
sort of connection between the employment and the injury caused to a work- 
man as a result of the accident. That is the literal and strict construction of 
the' provisions of s. 3 of the Workmen’s Compensation Act. But theawords 
“arising out of his employment’’ are wide enough so as to cover a case, where 
there may not necessarily be a direct connection between the injury caused as 
a result of an accident and the employment of the workman. And there may 
be circumstances attending the employment, which would go to show that the 
workman received personal injury as a result of the accident arising out of his 
employment. 

In Works Manager, C. & W. Shop v. Mahabir? it is pointed out that the word 
‘femployment’’ is of wider import than the word ‘‘work’’ or ‘‘duty’’. The 
expression ‘‘in the course of employment’’ means not only the actual work which 
the man is employed to do but what is incident to it, in the course of his ser- 
vice. The expression is not to be regarded as confined to the ‘‘nature of the 
employment’’. It applies to employment as such i.e. to its nature, its condi- 
tions, its obligations, and its incidents. It would thus include not only the 
period when ‘he is doing the work actually allotted to him but also the time 


1 (1951) 54 Bom. L. R. 421, s.c. [1958] 2 [1954] A. I. R. AN. 182. 
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when he is at a place where he would not be but for his employment. It is 
further pointed out that 


“what may be called ‘environmental accidents’ i.e. accidents resulting from the 
surroundings in which the workman is employed or through which he has to reach his 
place of work in order to carry out his obligations to his employer, also fall within the 
scope of the phrase ‘arising out of or.in the course of employment’. This rule, of course, 
is subject to the exception that where the accident occurs,...in a public place, and the 
risk faced by the workman is not due to his employment but to his being on the spot 
as a member of the public; the employer will be liable only if the presence of the work- 
man on the spot can be found traceable to an obligation imposed upon him by the 
employer’. (p. 188). 

In view of the clear finding of this Court that the assault on the appellant 
was amongst others by Shankar, and the cause of the assault was an earlier in- 
cident of reprimanding him, there is no diffculty in coming to the conclusion 
that the assault that had resulted in an injury to the appellant arose out of 
his employment, such injury is also being in the course of his employment not 
only when the injury is caused to him while doing something which an em- 
ployee is under an obligation, express or implied, to do, but also when he is 
doing something reasonably incidental thereto. On the day in question, thé 
appellant was working in the second shift and his hours of duty were from 
3 p.m. to 11 p.m.- Fernandes, who was his reliever from the third shift came 
a little earlier at about 10-15 p.m. and relieved him. After handing. over the 
charge to Fernandes, the appellant was going out of the mill premises and 
after he had proceeded about 25 or 30 paces from the gate of the mill he was 
assaulted amongst others by Shankar. In determining the question whether 
the injury arose in the course of his employment, the test to be considered is 
whether the employee was exposed to the particular risk by reason of his em- 
ployment. The appellant equld not have been at that particular time at the 
place where he was assaulted, had it not been for his employment. Further 
it was by accident that he happened to go a little earlier before the expiry of 
his duty hours. His normal hours of duty in the second shift were upto 11 p.m 
but Fernandes who was his reliever from the third shift came a little earlier 
and he handed over the charge of his post to him at 10-15 p.m. It was open 
to his employer at any time before 11 p.m. to recall him for the work which 

. was a part of his duty to do. His going away from the mill premises was 
actually reasonably incidental to the duty that he was called upon to discharge 
as an Assistant Electrical Foreman in the mills. The time when and the place 
where he was attacked also clearly show that they are incidental to the course 
of his employment. It cannot be said that at the time when he was assaulted, 
the appellant took the same risks as those incurred by any member of the pub: 
lic using the highway. The appellant would not have been at that time at the 
place where he was assaulted but for his employment. As his being at the 
spot was reasonably incidental to his employment, the assault which resulted 
in the injury arose in the course of his employment. As such, all the ingredi- 
ents required under the definition of ‘‘employment injury” are fulfilled in 
the present case and it can be said that the appellant suffered an employment 
injury as defined under the Act. 

Reliance was placed by Mr. Jayakar on behalf of the Insurance Corporation 
upon the decision in Netherton v. Coles3 In that case the workman was a 
painter and was employed by the appellant, a building contractor. By the con- 
tract of employment the employer had reserved the right to name the place of 
work. This place of work was a hospital, some eleven miles away from the work: 
man’s home. The contract contained provisions for travelling allowances and 
for free travelling facilities as between convenient centres at or hear the job 


3 [1945] AL E.R. 227, 
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and the employer’s office in Plymouth. The workman finished’ work at the 
hospital at 6 p.m. on May 21, 1943 and about five minutes later was killed when 
riding his motorcyele on the public road: on his way to his home. It was found 
as æ fact that it was not the practice of the workman to attend at the employer’s 
office in Plymouth either before going to, or after returning from, his place of 
work. It was contended for the respondent, the widow of the workman, that 
the accident arose out of and in the course of the employment, since the work- 
man was under orders to make the journey to the place of work and the journey 
from it must be treated on the same footing, with the consequence that the work- 
man’s employment was extended so as to cover such journeys. The Court of 
Appeal held that the journeys of the workman did not form any part of his ser- 
vice’ since he was at liberty, outside working hours, to choose his own time and 
method of transport to and from his actual work and the accident happened 
after’ completion of his work. The ratio of this case cannot be attracted in 
the present case, because, at the time when the appellant was assaulted his 
hours of duty had not even expired. He only happened to leave the mill 
premises simply because Fernandes who was to relieve him from the third shift 
came a little earlier. It is incidental to the employment of every workman 
that after his hours of duty he must leave the mill premises. In the present 
case the assault had taken place after the appellant had hardly walked 25 or 
30 paces from the gate of the mills. Thus the proximity of time to his hours 
of duty and the nearness of the place, where he was assaulted, to the place 
of employment clearly go to show that at that time the appellant was doing 
something which was incidental to his employment. The injury in the pre- 
sent case, therefore, arises not only out of but also in the course of his em~ 
ployment. 

Reliance was also placed by Mr. Jayakar upon the decision of Smith v. 
South Normanton Colliery Company In that case, the appellant, a work- 
man, while working in the respondents’ colliery, was, for disobedience of 
orders, suspended from work, pending an inquiry into the matter by the 
nnder-manager of the colliery. It appeared that men were not allowed to re- 
main in the workings of the colliery when not at work; and the practice was 
for a workman who was suspended while at work to go to the pit bottom, i.e., 
the bottom of the shaft in which the cage worked, by which access to or egress 
from the mine was obtained. The appellant, when he was suspended, went . 
into a place, called a ‘‘passby,’’ at the side of the tramway leading to the 
pit bottom. While sitting there he was ordered by the deputy to go to the pit 
bottom. He remained however in the passby, where, about two hours later, 
a fall from the roof took place, by which he was injured. If the appellant 
had gone to the pit bottom as ditected, he could not have got out of the mine 
till the cage went up in the ordinary course, which was later than the time 
at which the accident happened. Upon a claim by the appellant for compen- 
sation under the Workmen’s Compensation Act, the county Court Judge found 
that the accident did not arise out of and in the course of the appellant’s em- 
ployment. On appeal, the Court of Appeal confirmed the finding of the county 
Court Judge. This was a case where a workman has disobeyed the orders 
of his superior and was suspended and it was by reason of such disobedience 
and guspension that he happened to meet the injury for which the claim was 
made. Such a case has no application to the facts of the present case. 

In our opinion, having regard to the findings of Gatne J. on questions of 
fact, the conclusion is that the personal injury caused to the appellant by the 
accident, arose out of and in the course of his employment being an insurable 
employment and the injury is an employment injury within the meaning of 
s. 2(8) of the Act. We accordingly set aside the order passed by the Insur- 
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ance Court and by this Court on October 16, 1968. We hold that the per- 
sonal injury caused to the appellant by the accident arose out of and in the 
course of his employment and as it was an employment injury within the 
meaning of the Act, the appellant will be entitled to benefit in accordance 
with the provisions of the Act and the rules made thereunder. The matter 
is remanded back to the Insurance Court to determine the amount of benefit 
to which the appellant may be entitled to having regard to the provisions of 
the Act and the Rules made thereunder. The respondents will pay the costs 
of the appeal before Gatne J. and of this Letters Patent appeal. So far as 
the costs of the application before the Insurance Court are concerned, the 
same may be dealt with at the time when the matter is finally disposed of by 
that Court pursuant to this order of remand. Order set aside. 


Before Mr. Justice Vaidya. 
DURGAPRASAD RAMNIWAS PODDAR vy. MESSRS. AMIN & DESAL* 


Bombay City Civil and Sessions Courts Rules, 1948. Rule 360—Civil Procedure Code (Act 
V of 1908), O. III, r. 1—Whether under r. 360 Court can hear party in person when 
his advocate or attorney absent on day of hearing. 


Where on a particular date a party is present before the Court and his advocate 
or attorney is absent, rule 360 of the Bombay City Civil and Sessions Courts Rules, 
1948, does not prevent the Court from hearing the party in person. It is only when 
as a matter of fact and in reality the party is represented by an advocate in Court 
that the party ought not ordinarily be allowed to appear or apply in person as a 
matter of practice. 

The word “representation” does not merely mean filing of warrant of appearance 
or Vakalatnama. It implies that the advocate appears in person or through a duly 
authorised advocate on behalf of the party when the matter is called out for hearing. 

Esmail Ebrahim v. Haji Jan Mahomed,! referred to. 


Tus facts are stated in the judgment. 


D. E. Dhanuka, with H. R. Shah, for C. B. Dhuru, for the petitioner. 
R. A. Kapadia, for J. M. Patel, for respondent No. 1. 


Vaya J. The petitioner in the above Special Civil Application is the plain- 
tiff in Suit No. 6263 of 1966, pending in the Bombay City Civil Court, Bom- 
bay. On February 15, 1969, the defendant took out a Notice of Motion for 
taking on record his written statement and counterclaim. When this Notice 
of Motion came up for hearing before a Judge in the said Court on February 
26, 1969, the plaintiff’s attorney was absent. The’ defendant was represented 
by an advocate. The plaintiff applied that he should be heard in person. 

Purporting to act under r. 360 of the Bombay City Civil and Sessions Courts 
Rules, 1948, the learned Judge of the City Civil Court held that the plaintiff 
could not be allowed to appear or to argue his case or to say anything as he 
was represented by an advocate. That rule runs as under: : 

“An advocate on the record of a suit or matter shall continue to represent his client 
until an Order of Discharge is obtained and filed in Court or until the final conclusion 
of such suit or matter. Proceedings in execution shall be deemed to be proceedings in 
the suit or matter.” 


Mr. Dhanuka, learned counsel for the peitioner-plaintiff submitted that the 
learned Judge misconstrued the rule in holding that even though on a parti- 
cular date when the matter came up for hearing, in fact a party was not re- 


“Decided, August 3, 1972. Special Civil | 1 (1908) 10 Bom. L.R. 1172. 
Application No. 628 of 1969. 
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Het by an advocate, the rule prevented the Court from hearing the 
party. 

This argument must be accepted, because there is nothing in r. 860 which 
deals with a situation where on a particular date a party is present before 
the Court and his advocate or attorney is absent and the party wants to be 
heard by the Court. It is a well-settled rule of natural justice that no party 
can be prejudiced without hearing him. The object of r. 360 is merely to 
impose a duty on an advocate to represent his client and not to shut a party 
who wants to be heard in person. Besides, under O. III, r. 1 of the Civil 
Procedure Code, any appearance, application or act in or to any Court, re- 
quired or authorised by law to be made or done by a party in such Court, 
may, except where otherwise expressly provided by any law for the time be 
ing in force, be made or done by the party in person, or by his recognised 
agent, or by a pleader appearing, applying, acting, as the case may be, on 
his behalf; Provided that any such appearance shall, if the Court so directs, 
be made by the party in person. Rule 360 must be interpreted subject to 
O. III, r. 1 of the Civil Procedure Code. That rule does not say that the 
party.should not be heard. It is only when as a matter of fact and in reality 
the party is represented by an advocate in Court that the party should not 
ordinarily be allowed to appear or apply in person as a matter of practice. 

Where the party in fact is not represented by the advocate but is merely 
represented by an advocate through a Vekalatnama on the record of the case, 
because the advocate has filed a warrant of appearance or Vakalatnama, it can- 
not be said that in-fact the party is represented by an advocate or attorney in 
Court on which day the matter is being heard. The word ‘representation’ 
does not merely mean’ filing of warrant of appearance or Vakalatnama, It 
implies that the advocate appears in -person or through a duly authorised ad- 
vocate on behalf of the party when the matter is called out for hearing. An 
advocate cannot be said to have represented a party when the advocate him- 
self is not present. A representation before Court always implies that a per- 
son is present in Court on behalf of someone else. The learned Judge, there- 
fore, committed a patent error in interpreting the rule contained in r. 360 
as meaning that simply because the attorney or advocate had filed his appear- 
ance, the party is represented by an attorney or advocate before the Court 
- though in fact the advocate is not present in the Court. 

As stated above, the order passed by the learned Judge without hearing the 
plaintiff is in violation of principles of natural justice. The order is also not 
justified by what is laid down in r. 360. Ordinarily, this Court does not 
interfere with an interlocutory order of the nature passed by the learned Judge, 
which ultimately resulted in taking on record the written statement and coun- 
ter-claim of the defendant. However, where, as in the present case, the order 
is passed in violation of principles of natural justice, this Court is bound to 
interfere with such order in exercise of its powers under art. 227 of the Con- 
stitution. 

A reference in this connection may also be usefully made to the decision of- 
Scott C.J. and Batchelor J. in Esmatl Ebrahim.v. Haji Jan Mahomed,! which 
was a case under s. 117 of the Civil Procedure Code, 1882, corresponding to 
O. X, r. 1 of the Civil Procedure Code, 1908. f 

In the result, the order passed by the learned Judge on February 26, 1969, 
is, therefore, quashed. The defendant’s Notice of Motion dated February. 15, 
1969 is restored to the file of the City Civil Court at Bombay, and shall be 
disposed of in accordance with law. Rule made absolute. Costs costs in the 
caùse. ` , Rule made absolute. 


1 (1908) 10 Bom. L.R. 1172, 
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Before Mr. Justice Vaidya. 


. HARSUKH JADHAVJI JOSHI v. RAMESH HIMMATLAL SHAH.* 


Maharashtra Co-operative Societies Act (XXIV of 1961), Secs. 29, 31—Civil Procedure 
Code (Act V of 1908), Sec. 60—Member of housing society registered under Act 
prohibited by Act and its bye-laws and regulations from parting with his flat without 
society's permission—Whether member has saleable interest in flat capable of being 
attached and sold in Court auction—“Saleable property”, what is in s. 60, Civil 
Procedure Code. 


Where by virtue of s. 29(2) of the Maharashtra Co-operative Societies Act, 1960, 
and the bye-laws and tenancy regulations of a co-operative housing society re- 
gistered under the Act, the member of the society is prohibited to part with his 
flat by way of sale or otherwise without the consent of the society, such member 
cannot be said to have a saleable interest in his flat within the meaning of s. 60 
of the Civil Procedure Code, 1908, so as to be capable of being attached and sold 
in a Court auction. 

The words “saleable property” imply that the property must in law be capable 
of being transferred. The property in which the judgment-debtor has no legally 
transferable interest or the transfer of which is prohibited by any law for the 
time being in force cannot be sold in Court auction and will not be saleable property. 

M/s. Kaluram Puranmal v. S. S. Malpathak,! agreed with and applied. 
Vyankatraya v. Shivrambhat2 and Diwali v. Apaji Ganesh,3 referred to. 


Tae facts are stated in the judgment. 


R.W. Adik, with M.C. Shah, for D.K. Jha, for the appellant. 
Naresh R. Dalal, for the respondents. 


Vawya J. An important point of law arises, in this appeal, under the Maha- 
rashtra Co-operative Societies Act, 1960. The appellant is the judgment- 
debtor in Suit No. 8639 of 1969 in the City Civil Court at Bombay. The res- 
pondent is the plaintiff. On March 31, 1970, an ex parte money decree was 
passed in the said suit in the sum of Rs. 20,041 and interest against this judg- 
ment-debtor. The plaintiff-decree-holder took out a warrant of attachment of 
flat No. 9 in a building belonging to Paresh Co-operative Housing Society Ltd., 
a housing society registered under the Maharashtra Co-operative Societies Act, 
1960 and situated in Plot No. 41A, Podar Road, Santacruz (West), Bombay- 
54. On August 8, 1970 the flat was attached. The warrant of attachment 
was served on the judgment-debtor while he was in jail at Rajkot. A copy 
thereof was pasted on the doors of the said flat. The decree-holder applied 
for sale of the flat. A warrant of sale was issued on October 16, 1970. A 
copy of it was served on the judgment-debtor when he was in jail, and a copy 
thereof was pasted on the doors of the flat. 

In the meanwhile the judgment-debtor’s brother, one Hasmukh J. Joshi, 
took out a Chamber Summons challenging the execution on the ground that 
the flat did not belong to the judgment-debtor and praying that the attach- 
ment should be raised. The Chamber Summons was made absolute. The de- 
eree-holder appealed against the order. This Court set aside the order and 
remanded the matter for re-hearing. The Chamber Summons was dismissed 
finally on September 30, 1970. The judgment-debtor came out of jail on Octo- 
ber 21, 1970. He filed a suit No. 2011 of 1972 and took out a Notice of Motion 
dated February 28, 1972 to stay the execution proceedings. The sale in exe- 
cution had been ordered to take place on March 1, 1972. The Notice of Motion 

*Decided, December 4, 1972. Firat Appeal decided by Vimadalal J., on September 11, 
No. 305 of 1972, against the decision of PE 1971 (Unrep.). 

Guttal, Judge, Bombay City Civil Court, in 2 (1888) I.L.R. 7 Bom. 256. 


S. C. Suit No. 8689 of 1969. 3 (1886) LL.R. 10 Bom. 842. 
1 (1971) OCS. Suit No. 507 of 1964, 
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was ultimately dismissed on March 14, 1972 with the following observations: 
“The Plaintiff (i.e. the Defendant herein) was no longer in prison after 2ist October, 
1970. He had remedies open to him. Firstly, he could have applied for setting aside the 
ex-prate decree in view of the circumstances in which he was unable to appear and 
` defend the suit. He could also have- preferred an appeal against the ex-parte decree. 
He- has not adopted any of these proceedings but has chosen to institute this suit after 
his brother and wife failed in their attempt to prevent the execution.” 
In the meanwhile the flat was auctioned at the scheduled time and was sold 
to one Bhupendra N. Shah for Rs. 34,000.. His suit is pending in the City 
Civil Court. The judgment-debtor filed a Chamber Summons on March 28, 
1972, -without prejudice to the suit. In the said Chamber Summons he prayed 
for dismissal of the execution application made by the decred-holder and for 
setting aside the warrant of attachment and proclamation of sale’ issued by 
the Court, in respect of the flat, on the ground that the flat, being a flat in a 
co-operative housing society was not liable to be attached. and sold by Court. 
The Chamber Summons was opposed by the decree-holder on the ground of 
delay’ on the part of the judgment-debtor in moving the Court and also on 
the ground that the flat was liable to be sold in execution of the money decree 
against the judgment-debtor. 

The learned Judge of the Gity ‘Civil Court by. his order dated April 24, 1972, 
dismissed’ the said Chamber Summons on the ground that the basis of the . 
Chamber Summons was a judgment of: Vimadalal J. in M/s. Kaluram Puran- 
mal v. 8. S. Malpathak,! and the present case was distinguishable because the 
judgment-debtor did not refer to any bye-laws in the course of the affidavit 
in support of the Chamber Summons or at the hearing analogous to the bye- 
laws, on the basis of which Vimadalal J. had decided that a member of a Co- 
operative Housing Society had only a right to occupy the flat and such right 
was incapable of being sold in a Court auction. The decision of the learned 
Judge of the City Civil Court, Bombay, is challenged in the above appeal. 

Mr. Adik, the learned counsel for the appellant, submitted’ that the learned 
Judge in the City Civil Court ignored the provisions of s. 29 of the Maha- 
rashtra Co-operative Societies Act, 1960 and the relevant bye-laws of the Co- 
operative Housing Society registered under the Maharashtra Co-operative 
Housing Societies Act and wrongly distinguished the present case from the 
one which was decided by Vimadalal J. Mr. Dalal, the learned counsel for 
the decree-holder, submitted that even though the flat was a flat in a housing 
society, the judgment-debtor had sufficient saleable interest which belonged to 
him as a member of the Housing Society under the Act and the bye-laws. Mr. 
Dalal further raised two preliminary points against the maintainability of the 
appeal. The first point which he urged was that the appellant had no locus 
stands as it was his case on merits that the flat belonged to his brother and not 
to himself and the brother had not challenged the sale after his Chamber Sum- 
mons was dismissed. The second point which he urged was that the judgment- 
debtor had no right to challenge the auction sale having allowed the sale to 
proceed in execution of the decree against him even after he was released from 
the jail having regard to the ratio in Mahadeo Sunder v. Khanderao Sitaram? 

There is no substance in either of these two preliminary points. The Cham- 
ber Summons raises a question relating to the execution of the decree. The 
order passed by the learned Judge is an order under s. 47 of the Civil Proce- 
dure Code. It is an order passed against the judgment-debtor. The judgment- 
debtor has every right to file an appeal against that order as an order passed 
under s. 47 is included in the definition of ‘‘decree’’ in s. 2(2) of the Civil 
Procedure Code; and under s. 96 of the Civil Procedure Code, an eee Ties 


1 (1971) 0.C.J. Suit No. 507 of 1964, de- 
cided by Vimadalal J., on September 11, 1971 Si Phen 41 Bom. L.R. 1166. 
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against every decree including an order under s. 47 as in this case. The ratio 
in Mahadeo Sunder’s case also cannot help the decree-holder because it was 
held in that case that when a judgment-debtor has allowed the execution to 
proceed when he could have filed an appeal it was not open to him subsequently 
to put forward a contention which he ought to have put forward when the 
notice under O. XXI, r. 66 was issued. The contention which was raised in 
that case was not a contention based on a statute but on a question of fact 
with regard to his status as an agriculturist. The ratio in that case cannot 
apply to the facts of the present case where it is undisputed that the flat which is 
sought to be sold in auction is a flat in a Co-operative Housing Society governed 
by its bye-laws registered under the Maharashtra Co-operative Societies Act. 
‘Turning therefore to the merits of the case, apart from the judgment of 
Vimadalal J., with which I respectfully agree, it is clear from the provisions 
of s. 29(2) of the Maharashtra Co-operative Societies Act, 1960, that there 
is an absolute prohibition on a member of a Co-operative Housing Society from 
‘selling a flat in the Co-operative Society to any person other than a person 
whose application for membership has been accepted by the Society. The pro- 
hibition is as follows: ; 

.  “,..A member shall not transfer any share held by him or his interest in the capital 
or property of any society, or any part thereof, unless— 

(a) he has held such share or interest for not less than one year; 
(b) the transfer is made to a member of the society or to a person whose appli- 

cation for membership has been accepted by the society...” 


- The prohibition is enacted in the interest of a Co-operative Housing Society 
which means under s. 2(/6) a society the object of which is providing its mem- 
bers with dwelling houses. The object of the society is not to construct houses 
to be sold in auction privately or by Court auction to anybody and everybody. 
The Housing Society is registered as a Housing Society under the Maharashtra 
Co-operative Societies Act, 1960. A Society is registered as a Housing Society 
only if the bye-laws of the society correspond more or less to the.model bye- 
laws framed by the Co-operative Department of the Government of Maharash- 
tra for housing societies contained in leaflet U. Section 4 of the Maharashtra 
Co-operative Societies Act lays down that it is only when the society has as 
its objects the promotion of the economic interests or general welfare of its 
members, or of the public, in accordance with co-operative principles that it 
ean be registered under the Act. The learned Judge of the City. Civil Court 
was, therefore, in error in proceeding to decide the matter -without looking 
into the bye-laws of the Society merely because .the .bye-laws were not pro- 
duced at the hearing or not referred to in the affidavit in support of the Cham- 
ber Summons. There can never be a co-operative society without its bye-laws 
registered under the Act. The rights which a member qua a member has in 
a co-operative housing society are determined by the provisions of. the Maha- 
rashtra Co-operative Societies Act, 1960, the Rules made thereunder and the 
bye-laws registered thereunder and contracts and resolutions, if any, consis- 
tent with the said Act, Rules and Bye-laws, which bind the members, The 
bye-laws relevant to the tenancy are Bye-laws 71 .to 74 and the Tenancy Re- 
gulations in Form A. So far as the present case is concerned it is enough to 
set out Bye-laws No. 71D and 72 of the Bye-laws of the Paresh Co-operative 
Housing Society Limited. They. are: 
' “TID. A member to whom a tenement is allotted shall occupy it himself and shall 
not assign, underlet, vacate or part with the possession of the tenement or any part 
theréof without the previous consent in writing of the Managing Committee subject to 
prior written permission from the Registering Authority.” 

“72. No dwelling offered on lease shall be taken by persons who are not members 
of the society unless no member is willing to take it.” 


+ 
P 
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Bye-law No. 51(i) confers powers on the Committee of the Society to make, 
revoke and alter from time to time and at all times conditions relating to the 
tenants of the Society and the property of the society and the letting (includ- 
ing restrictions as to subletting) and sale thereof (including making and gua- 
ranteeing advances to members) as the Committee think fit, provided that all 
such regulations, terms and conditions and any alterations thereof or addition 
thereto shall be previously approved in writing by the Registrar and shall not 
be acted on, until so approved. 

The approved tenancy regulations are in Form A annexed to the bjelaws. 
Regulations 3, 4 and 20 are the relevant regulations for the purpose of decid- 
ing the question involved in this case. They are as follows: 

“3. Each tenancy shall subject to the regulations for the time being of the Society 
continue so long as the tenant or his successor in all respects observes and performs such 
regulations, 

4. No tenant shall assign, underlet, vacate or part with the possession of the tene- 
ment or any part thereof without the previous consent in writing of the General Body 
of the Society. 

20. If the said rents or any of them or any part thereof shall be unpaid for 14 
days after becoming payable (whether formally demanded or not) or if any of the 
agreements on the tenant’s part contained in these regulations shall not be performed 
or observed or if at any time the tenement or any part of any interest therein be~ 
cames occupied by or vested in any person who is not a member of the Society or the 
heir or legal representative or the nominee of a member under the Bye-laws of the 
Society, the Society may by giving to the tenant or leaving on the tenement one 
calendar month’s previous notice in writing to that effect determine the tenancy and 
on the expiration of such notice the tenancy shall forthwith determine.” (Italics mine). 


It is, therefore, clear from s, 29, the above-mentioned bye-laws and the regu- 
lations of the Society that the tenant cannot part with the flat by wey of sale 
‘or otherwise without the consent of the Society. 

Mr. Dalal, the learned counsel for the decree-holder, however, E E that 
even though s. 29 requires a member to sell the flat only to another member 
and the regulations prohibit the member from parting with the possession to 
a non-member it cannot be said that a member has ‘no saleable interest within 
the meaning of s. 60 of the Civil Procedure Code in the flat belonging to. the 
member. He argued that whatever the interest the member has as a member 
of the society could be attached and sold bv the Court under s. 60 and the 
other provisions of the Civil Procedure Code. He submitted that the view 
taken by Vimadalal J. was so taken on a rather erroneous application of the 
ratio in a Full Bench decision in Manohar v. Konkan Co-op. Housing Socy3 
Mr. Dalal submitted that the Full Bench case was only a case which dealt with 
the scope and object of s. 54 of the Bombay Co-operative Societies Act, 1925 
and s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control. Act, 
1947, and it did not deal with the question as to whether a member qua a 
member of a Co-operative Housing Society has a saleable interest within the 
meaning of s. 60 of the Civil Procedure Code. 

Now, it is true that the word “saleable property’’ in s. 60 of the Civil Pro- 
cedure Code is interpreted in some of the cases as meaning saleable by Court 
auction at a compulsory sale. But this necessarily implies that the property 
must in law be capable of being transferred. The property cannot be saleable 
unless it is transferable. The property in which the judgment-debtor has no 
legally transferable interest or the transfer of which is prohibited by any law 
for the time being in force. cannot be sold in Court auction and will not be 
saleable property. Thus in Vyankatraya v. ‘Shivrambhat4 i in. the case of mul- 
gem, lease or a permanent tenure, where there was a clause which probated 


8 (1961) 68 Bom. L.R. 1001, F.B. 4 (1888) LL.R. 7 Bom. 256. 
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the tenant from alienating it by mortgage, sale or lease and further stipulated 
that the tenant was not to let it be sold, or attached and sold in satisfaction 
of judgment debts, and that, if he did, the landlord might take away the land 
and give it to others for cultivation and the lower Courts had held that the 
clause was invalid both because such a restriction on alienation was repug- 
nant to mulgent tenure as contemplated in law, and because, occurring in a lease 
which was virtually in perpetuity, it would make the land for ever inalienable, 
and was, therefore, against public policy, Sargent C.J. and Melvill J. held 
that the clause was not invalid on either ground and observed (p. 262): 

“In the present case it is true that there would not, strictly speaking, be a breach 
of the clause and a right of re-entry until the land was both attached and sold; but 
as the attachment by itself can be of no use to the creditor, the debtor being already 
by his lease prevented from alienating, and as it would be necessary, even if the 
attachment were allowed, to forbid the sale by a concurrent order, the attachment, which 
under these circumstances would be futile, should not, we think, be permitted.” 

Again, in Diwali v. Apajt Ganesh, Sargent C.J. and Nanabhai Haridas J. 
held, where by a deed of assignment the usufruct of certain land was given 
to a Hindu widow for her maintenance, the deed expressly stipulating that the 
same was not to be in any way alienated, that the usufructuary interest in the 
land assigned to the widow was one over which she had no power of disposal, 
and, consequently, could not be attached and sold in execution of a money de- 
cree against her, observing at p. 345 as follows: 

“The assignment of the usufruct in the present case contains a proviso that the 
appellant ‘should not mortgage, make a gift of, sell or assign the said land in any 
way to any person’; and we think that the very general terms in which it is couched, 
coupled with the special object for which the appellant was to be put in possession of 
the field, show an intention to prevent the appellant’s doing any act by which any 
stranger might acquire a right of any description over the land, and it is plain that 
by a transfer of her own interest the transferee would acquire the right to enter on 
the land. The usufructuary interest intended to be assigned to the appellant was, there- 
fore, one over which she had no power of disposal, and, consequently, could not be 
attached and sold in execution of a money decree.” 

Even in the present case, having regard to the provisions of s. 29 of the 
Maharashtra Co-operative Societies Act, the bye-laws and the tenancy regula- 
tions of the Co-operative Society referred to above, the auction purchaser can- 
not get any right or interest whatsoever of the judgment-debtor as a member 
of the Co-operative Housing Society. The tenancy regulations describe the 
interest of the tenant in the flat as ‘‘tenancy to be granted by the society to 
members in respect of houses held by the society’? in Form A annexed to the 
bye-laws. This means that the member is a tenant and his tenancy is subject 
to the regulations and bye-laws. He has, therefore, no saleable interest or 
disposing power in respect of the flat without the consent of the society. 

The learned Judge in the City Civil Court was, therefore, in error in hold- 
ing that the present case is distinguishable from the case decided by Vimadalal 
J., who in terms held, with respect rightly, after considering the bye-laws of 
the Co-operative Housing Society in that case known as Shri Hanuman Co- 
operative Housing Society Ltd., and also with reference to the decision of 
the Full Bench in Manohar v. Konkan Co-op. Housing Soctety’s case as fol- 
lows: 

“...The said society has adopted with certain minor modifications, the model bye- 
laws framed by the Co-operative Department which are very similar to bye-~laws with 
which the Court was concerned im the case of Dr. Manohar v. Konkan Co-operative 
Housing Society Ltd. which was decided by a Full Bench of this Court. After a care- 
ful consideration of the relevant bye-laws, it was held in the said case (at p. 1006) 


5 (1886) I.L.R. 10 Bom. 342. 
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that, even though a member to whom tenement is given for occupation is described 
in the bye-laws and regulations as a tenant, he is not a tenant in the sense in which 
the term is used in the Transfer of Property Act. Nor is the Society the landlord, 
but the relationship is of a special type under the Co-operative Societles Act and the 
Rules, Bye-laws and regulations made thereunder. From the judgment it appears that, 
though a member is called a tenant in the Bye-laws he has merely a right of occupa- 
tion of that tenement allotted to him. It is also clear from Bye-laws No. 64 (which 
corresponds to what was bye-laws No. 66 in Dr. Manohar’s case) that no member can 
occupy any tenement of the society unless he holds at least 5 shares. It is, therefore, 
clear that the right which the second defendant had to occupy flat No. 2 in the pre- 
sent case was not only not an interest in immoveable property, but the second defen- 
dant had no proprietary interest of any sort in that flat. Moreover, as the second de- 
fendant’s right of occupation of the said flat was not capable of being sold so long 
ag the second defendant himself continued to be the owner of the 280 shares in the 
Shri Hanuman Co-operative Housing Society Ltd., which owned the building in which 
that flat was located, the second defendant’s right in the said flat cannot be said to 
be ‘saleable’ property within the terms of section 60 of the Code of Civil Procedure 
and was, therefore, not property liable to attachment under the provisions of the gec- 
tion.” 

The same principles would apply to the facts of the present case in view 
of the bye-laws which are already quoted. Section 31 of the Maharashtra Co- 
operative Societies Act, 1960, in terms lays down that the interest of the mem- 
ber in the share capital of the society or in the loan stock issued by a housing 
society, or in the funds raised by a society from its members by way of sav- 
ings deposit, shall not be liable to attachment or sale under any decree or order 
of a Court for or in respect of any debt or liability incurred by the member. 
Even the Official Assignee under the Presidency-towns Insolvency Act, 1909, 
and the Receiver under the Provincial Insolvency Act, 1920, and any such per- 
son or authority under any corresponding law for the time being in force, are 
not entitled to have any claim on such share or interest. It seems that the 
policy underlying these provisions under the Co-operative Societies Act is not 
to burden a co-operative housing society with dwellers not wanted by the 
society and its members. A co-operative housing society requires a harmon- 
jous interplay of human interests among members who come together to live 
together by building and making houses by their mutual assistance or effort. 
No persons will be admitted to membership unless they are duly qualified un- 
der the bye-laws. The society has power to refuse membership even to per- 
sons who are qualified if there is sufficient cause. Under s. 23 of the Maha- 
rashtra Co-operative Societies Act, the society is prohibited from refusing mem- 
bership to duly qualified persons if there is no sufficient cause and an appeal 
is provided to the Registrar against such decision. This does not, however, 
empower the Court to interfere by its process of attachment and sale with the 
internal autonomy, peace and harmony of a Co-operative Housing Society by. 
destroying the fundamental voluntary and mutual basis of the membership 
of a co-operative housing society, in which, according to the policy of the co- 
operative law, co-operative principles are paramount though monetary con- 
tributions from members are necessary. 

In the result, the order passed by the Judge of the City Civil Court of Bom- 
bay, dated April 24, 1972, on the Chamber Summons of the judgment-debtor- 
appellant is set aside. The summons is made absolute partly in terms of 
prayer (a) by directing that the attachment and sale of the flat referred to 
above in the Co-operative Housing Society being illegal are set aside. This, 
however, will not prevent the decree-holder from executing the decree in any 
other manner in accordance with law. The appeal is allowed. In the cir- 
cumstances of the case, there will be no order as to costs. Appeal allowed. 
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Before, Mr. Justice Malvankar. 
CAR pe KONDIBA YESHWANT VIDHATE 


v. 
GAJANAN BALWANT DESHMUKH.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 33C, 33A, 
33B, 88C, 29—Certificated landlord subject to physical or mental disability giving 
notice to excluded tenant and making application for possession of land under 
8. 33B(1) and (3)—Landlord’s application finally rejected—Applicability of s. 33C(4) 
to such case—Whether provisos to s. 33C(1) and s. 33C(3) substantive provisions. 

Under the Bombay Tenancy and Agricultural Lands Act, 1948, an excluded tenant 
of a certificated landlord belonging to the category of persons subject to any phy- 
sical or mental disability, is not required to inform his landlord and the Tribunal 
within one year as required by s. 33C(4) of the Act, if such a landlord has given 
notice and made an application as required by s. 33B(1) and (3) of the Act and 
his application is finally rejected. The case of such an excluded tenant is governed 
by the proviso to s. 33C(1) and not by the proviso to s. 33C(3) of the Act 

The proviso to s. 83C(1) and the proviso to s. 38C(3) of the Act are ‘substantive 
provisions independent of the provisions of the main enactments, viz. sub-ss. (1) 
and (3) of s. 33C, and, in fact, they are additions to these sub-sections respectively. 


Tue facts are stated in the judgment. 


F.N. Damle, for V.N. Gadgil, for the petitioner. 
M.L. Pendse, for opponent No. 1. 


MALVANKAR J. The dispute in this petition relates to the land Survey 
No. 283 admeasuring 2 acres and 33 gunthas situate in the village of Nagar- 
devale in Taluka and District Ahmednagar. The petitioner is a tenant-origi- 
nal applicant, while respondent No. 1 is the landlord-original opponent. It 
is common ground that since 1952 respondent No. 1 is blind and, therefore, he 
is a disabled person. He applied under s. 88C of the Bombay Tenancy and 
Agricultural Lands Act, 1948 (hereinafter called ‘‘the Act’’), and obtained 
a certificate, and thereafter filed an application for possession of the land un- 
der s. 33B of the Act when still he was blind. Admittedly, even today he is 
blind. The application was granted by the Tenancy Court which passed an 
order for delivery of possession of half of the land to him. The petitioner- 
tenant, aggrieved by that order, went in appeal to the Deputy Collector who 
allowed the appeal on March 17, 1964, set aside the order of the Tenancy Court 
and dismissed the application of the present respondent No. 1. This order 
became final as it was not appealed against by the present respondent No. 1. 

However, proceedings were started under s. 88C of the Act suo motu by 
the Agricultural Lands Tribunal. The Agricultural Lands Tribunal found 
that the present petitioner-tenant did not give any notice of purchase to res- 
pondent No. I-landlord and, therefore, forfeited his right to purchase. The 
Tribunal, therefore, passed an order that the land should be disposed of in 
accordance with the provisions of s. 32P of the Act. The petitioner filed an 
appeal against this order before the Collector, but the Collector also took the 
same view and dismissed the appeal. Thereafter, the petitioner went in re- 
vision before the Maharashtra Revenue Tribunal and the Revenue Tribunal 
also confirmed the order passed by the Collector holding that the petitioner 
had forfeited his right to purchase because he did not give notice of purchase 
to respondent No. 1-landlord. While passing this order, the Revenue Tri- 
bunal has observed thus in its judgment: 

“The landlord is a disabled person within the meaning of section 33B and he is a 
certificated landlord. He did apply under section 33B and failed in obtaining the posses- 


* Decided, October 13/18/19, 1978. Special Civil Application No. 208 of 1969. 
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sion of the land for his personal cultivation. Thus the right to purchase the land accrued 
to the tenant and he was entitled to exercise his right within one year from the date 
on which the Jandlord’s application under section 33B was finally decided, in accord- 
ance with the provisions of proviso to sub-section (4) of section 33C, According to 
the proviso to sub-section (3) of section 33C, where the tenancy is terminated by a 
certificated landlord and application for possession is made in accordance with the pro- 
visions of sub-section (4) of section 33B, the tenant shall, within one year from the 
date on which such application is finally decided, be entitled to purchase the land 
which he is entitled to retain in possession after such decision. Within one year from 
the decision of the landlord’s application under section 33B the tenant was entitled to 
purchase the Jand. Sub-section (4) of section 33C further lays down that:— 

‘An excluded tenant desirous of exercising the right conferred on him under sub- 
section (3) shall accordingly inform the landlord and the Tribunal in the prescribed 
manner within the period of one year during which he is entitled to exercise such 
right under sub-section (3).’ 

The proviso to section 33C clearly lays down that the ‘tenant has to exercise his 
right and inform the landlord and the Tribunal within the period of one year during 
which he is entitled to exercise his right under sub-section (3). It is thus evident 
from the provisions of sub-section (4) that the tenant had to exercise his right.” 

Later on, at the end of para. 5, the Revenue Tribunal has observed thus: 

“In the present case, the tenancy was terminated by the certificated landlord and 
he had filed a suit for possession under section 33B read with section 29 and hence 
the provisions of proviso to sub-section (3) of section 33C only will apply to this case. 
Both the lower Courts have thus correctly held that the tenant has lost the right to 
purchase the land.” 


It would thus be seen that while confirming the order passed by the Collec- 
tor, the Tribunal also took the view that the petitioner’s case comes under the 
proviso to sub-s. (3) of s. 33C and, therefore, it was necessary for him to give 
the intimation to the landlord as provided for by sub-s. (4) of s. 33C of the 
Act. Being aggrieved by this order of the Revenue Tribunal, the petitioner 
has come to this Court under art. 227 of the Constitution of India. 

It is common ground that the present respondent No. 1 has been a disabled 
person being blind and belongs to the category of the certificated landlords 
mentioned in sub-s. (¢4)(d) of s. 33B of the Act. It is-also not in dispute 
that he had obtained a certificate under s. 88C of the Act and thereafter he 
filed an application under sub-ss (J) and (3) of s. 33B read with s. 29 of the 
Act for possession of the land in dispute. The Mamlatdar granted possession 
of half of the land and, therefore, the petitioner went in appeal to the Dis- 
trict Deputy Collector, and in the appeal the order passed by the Mamlatdar 
was set aside on March 17, 1964. Thereafter, the present proceeding under 
s. 33C of the Act was started by the Agricultural Lands Tribunal and Deputy 
Collector. Thus, the application made by the present respondent No. 1 un- 
der sub-ss. (7) and (3) of s. 38B was finally decided on March 17, 1964. Now, 
the learned counsel Mr. V.N. Damle, appearing on behalf of the petitioner- 
tenant, has urged that the present respondent No. 1 having applied under 
sub-ss. (7) and (3) of s. 33B like any other landlord and he having not taken 
the advantage of sub-s. (4) of that section, his case comes under the proviso 
to sub-s. (1) of s. 33C of the Act, because, in accordance with that proviso, 
when a landlord has made an application for possession under s. 29 read with 
s. 33B, the tenant shall be deemed to have purchased the land which he is 
entitled to retain in possession after such application is finally decided, while 
the contention made on behalf of respondent No. 1 by the learned counsel 
Mr. M.L. Pendse is that respondent No. 1 being a certificated landlord be- 
longing to one of the categories specified in sub-s. (4) of s. 33B, his case comes 
under the proviso to sub-s. (3) of s. 33C of the Act and, therefore, the tenant 
is required to inform the landlord and the Tribunal within one year during 
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which he is entitled to exercise his right of purchase under sub-s. (3) of s. 33C. 
The question, therefore, that falls for consideration is whether an excluded 
tenant of a certificated landlord belonging to the category of persons’ subject 
to any physical or mental disability, is required to inform the landlord and 
the Tribunal within one year under sub-s. (4) of s. 33C of the Act, even though 
such a landlord has given notice and made an application as required by 
sub-ss. (J) and (3) of s. 33B of the Act and his application is finally rejected. 

In order to be able to answer this question, it is necessary to examine the 
scheme of part (II-A) of Chapter ITI of the Act. Part (I) of Chapter Hi 
deals with termination of tenancy for personal cultivation and non-agricultural 
use. Part (II) speaks about purchase of land by tenants, and Part (II-A) 
provides for termination of tenancy by landlords, and purchase by tenants, of 
lands to which s. 88C applies. We are not concerned with Parts (I) and (II) 
of Chapter III in this case. Coming to Part (II-A) of this Chapter, s. 38A 
gives definitions and it says that for the purposes of ss. 883B and 338C, (i) 
‘‘eertificated landlord’? means a person who holds a certificate issued to him 
under sub-s. (4) of s. 88C but does not include a landlord within the meaning 
of Chapter III-AA holding a similar certificate; and (ii) “excluded tenant’’ 
means a tenant of land to which ss. 32 to 32R (both inclusive) do not apply 
by virtue of sub-s. (J) of s. 88C. The important definition for our purpose in 
this petition is the definition of ‘‘certificated landlord.” That definition clear- 
ly shows that a person who holds a certificate and to whom the certificate is 
issued under sub-s. (4) of s. 88C is a certificated landlord. A landlord with- 
in the meaning of Chapter IIJ-AA holding a similar certificate is not a certi- 
ficated landlord for the purposes of Part (II-A) of Chapter IIT. It is, there- 
fore, obvious that a landlord who claims to be a certificated landlord for the 
purposes of ss. 33B and 33C must have a certificate issued to him, and second- 
ly, he must be a holder of such a certificate. Section 33B provides for special 
right of certificated landlord to terminate tenancy for personal cultivation. 
Sub-section (7) says that notwithstanding anything contained in ss. 31, 31A 
or 31B, a certificated landlord may, after giving notice and making an appli- 
cation for possession as provided in sub-s. (3), terminate the tenancy of an 
excluded tenent, if the landlord bona fide requires such land for cultivating 
it personally. Sub-section (2) says that notwithstanding that in respect of 
the same tenancy an application of the landlord made in accordance with sub- 
g. (2) of s. 31 is pending on the date of the commencement of the Bombay 
Tenancy and Agricultural Lands (Amendment) Act, 1960, viz. Maharashtra 
Act No. 9 of 1961 (which came into force on February 9, 1961), or has been 
rejected by any authority before the commencement date, a certificated land- 
lord may give notice and make an application under sub-s. (3). Sub-section (3) 
provides for the requirement of notice to be given and the date before which 
it is to be given and requires that a copy of such a notice shall be sent to the 
Mamlatdar. It further says that thereafter an application for possession of 
the land under s. 29 is to be made before the first day of April, 1962, in the 
eases falling under sub-s. (3)(@) and within three months of his receiving 
the certificate in the cases falling under sub-s. (3)(0). Then comes sub-s. (4) 
and it reads thus: 

“(4) Where the certificated landlord belongs to any of the following categories, 
namely:— 

(a) a minor, 

(b) a widow, 

(e) ... 

(d) a person subject to any physical or mental disability, then, if he has not given 
notice and not made an application as required by sub-sections (1) and (3), such notice 
may be given and such application made— 

B.L.R,—42, 
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(A) by the landlord within one. year from the date on which he— 

(i) in the case of category (a), attains majority; 

(#4) 2.05 

(iii) in the case of category (d), ceases to be subject to such physical or mental 
disability; and É 

(B) in the case of a widow, by the ‘successor-in-title within one year from the 
date on which widow’s interest in the land ceases...” 


A perusal of this sub-section, therefore, would at once show that the catego- 
ries of certificated landlords mentioned in the first part of sub-s. (4) are only 
(a) a minor, (b) a widow, and (d) a person subject to any physical or mental 
disability, and not a minor who has become major, or a successor-in-title of a 
widow whose interest in the land has ceased or a physically or mentally dis- 
abled person whose disability has ceased. Secondly, the words ‘‘if he has not 
given notice and not made an application as required by sub-ss. (J) and 
(3)... definitely indicate that even a certificated landlord belonging to any 
of the aforesaid three categories can give notice and make an application as 
required by sub-ss. (J) and (3) of s. 33B, even though he is suffering under 
a disability. If he does not do so, then liberty is given to him to give such 
notice and make such an application under cl. (A) of sub-s. (4) within one 
year from the date on which he, in the case of a minor, attains majority, and 
in the case of a person subject to any physical or mental disability, he ceases 
to be subject to such physical or mental disability. However, so far as the 
third category of certificated landlords is concerned, viz. the category of widows, 
cl. (B) of sub-s. (4) says that in the case of a widow, if the widow does not 
exercise her right to give notice and make an application under sub-ss. (J) 
and (3) of s. 33B, then her successor-in-title may do so within one year from 
the date on which widow’s interest in the land ceases. It would thus be 
seen that there is no obligation on the certificated landlords belonging to the 
special categories such as minor, physically or mentally disabled persons and 
widows, to give notice and make an application under sub-ss. (/) and (3) of 
s. 38B. They are given an option either to give notice and apply under sub- 
ss, (Z) and (3) of s. 33B or, in the case of minors, to wait till they attain majo- 
rity and, in the case of persons physically or mentally disabled, to wait till 
their disability ceases. In the case of widows, however, if a widow does not 
exercise her option to give notice and make an application under sub-ss. (/) 
and (3) of s. 33B, then her successor-in-title can exercise that. option after 
the widow’s interest in the land ceases. It is needless to say that in the case 
of minors and physically or mentally disabled persons, the option can be 
exercised only once. If they give notice and apply under sub-ss. (7) and (3) 
of s. 83B read with s. 29 of the Act, certainly they cannot give notice and 
make any such application again after their disability ceases. In the case of 
a widow, she can exercise the option so long as her interest in the land does 
not cease, but after such interest ceases, it is only her successor-in-title who 
ean apply. It is, however, necessary to notice that sub-s. (4) of s. 33B does 
not enable minors, widows and persons physically or mentally disabled, to give 
notice and make an application. I have already pointed out that such notice 
can be given and an application can be made by such landlords under sub- 
ss, (Z) and (3) of s. 38B only. But sub-s. (4) enables them to give notice 
and make an application only after their disability ceases. In other words, 
a minor, if he wants to give notice and apply after he becomes major, can do 
so only under sub-s. (4) of s. 33B and not under sub-ss. (7) and (3) of that 
section. Likewise, a person who is physically or mentally disabled, if he wants 
to give notice and apply after his disability ceases, can do so only under sub- 
s. (4) and not under sub-ss. (7) and (3) of s. 33B. Similarly, if a successor- 
in-title of a widow, whose interest in the land has ceased, wants to give notice 
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and make an application, he can do so only under sub-s. (4) and not under 
sub-ss. (J) and (3) of s. 38B. It is, no doubt, true that these persons are re- 
quired to give notice and make such an application in accordance with sub- 
ss. (1) and (3) of s. 33B, but nevertheless the right to give notice and make 
an application is conferred upon them not by sub-ss. (J) and (3) of s. 38B 
but by sub-s. (4) of that section. It seems to me, therefore, that if disabled 
persons like minors, widows and other persons physically or mentally disabled, 
want to give notice and make an application without waiting for their dis- 
ability to cease, then they can give notice and make such an application only 
under sub-ss. (7) and (3) of s. 38B, while if they have not made such an appli- 
cation during the subsistence of their disability and they want to exercise 
their choice after the cessation of their disability, they are enabled to give 
notice and make an application under sub-s. (4), cl. (A), in the case of minors 
and other persons physically or mentally disabled and under sub-s. (4), cl. (B) 
in the case of successors-in-title of widows. Sub-section (5) of s. 38B pro- 
vides for certain conditions to be satisfied by a certificated landlord if he 
wants to exercise his right of termination of tenancy under s. 88B. Sub- 
section (6) says that after the tenancy of an excluded tenant is terminated, 
that tenancy would not be liable to be terminated again in respect of the land 
left with the tenant by the same landlord on the ground of bona fide and per- 
sonal requirement for cultivation. Sub-section (7) speaks about the appor- 
tionment of rent after the tenancy.of an excluded tenant is terminated and 
part of the land involved in the tenancy is given to the certificated landlord. 
In the instant case, we are not concerned, with sub-ss. (5), (6) and (7) of 
s. 33B of the Act. 


Coming to s. 33C of the Act, it speaks about tenants of lands mentioned in 
s. 88C who are deemed to have purchased lands and other incidental provi- 
sions. Sub-section (7) runs thus: 

“(1) Notwithstanding anything contained in sub-section (1) of section 88C, every 
excluded tenant holding land from a certificated landlord shall, except as otherwise 
provided in sub-section (3), be deemed to have purchased from the landlord, on the 
first day of April 1962, free from all encumbrances subsisting thereon on the said day, 
the land held by him as tenant, if such land is cultivated by him personally, and 

(i) the landlord has not given notice of termination of tenancy in saeceraanice with 
sub-section (3) of section 33B, or 

(ii) the landlord has given such notice, but has not made an eer thereafter 
under section 29 for possession as required by the said sub-section (3), or 

(ii) the landlord, not belonging to any of the categories specified in sub-section 
(4) of section 33B, has not terminated the tenancy on any of the grounds specified in 
section 14, or has so terminated the tenancy but has not applied to the Mamlatdar 
on or before the 3ist day of March 1962 under section 29 for possession of the land: 

Provided that, where the landlord has made such application for possession, the 
tenant shall, on the date on which the application is finally decided, be deemed to 
have purchased the land which he is entitled to retain in possession after such decision.” 


This sub-section, therefore, provides for cases of excluded tenants whose land- 
lords have not given notice of termination of tenancy in accordance with sub- 
s. (3) of s. 33B, or, having given such notice, have not made applications 
thereafter under s. 29 for possession as required by sub-s. (3) of s. 33B, or - 
having not terminated the tenancy on any of the grounds specified in s. 14 or 
having so terminated the tenancy, have not applied to the Mamlatdar on or 
before March 31, 1962 under s. 29 for possession of the land and these land- 
lords do not belong to any of the categories specified in sub-s. (4) of s. 33B. 
If, therefore, the conditions laid down by sub-s. (Z) of s. 38C are fulfilled, 
then the excluded tenants of such landlords are to be deemed to have purchased 
from their respective landlords their lands on the first day of April 1962. 
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There is, however, one exception embodied in sub-s. (Z) itself by the words 
“‘except as otherwise provided in sub-s. (3)’’ This exception means that the 
excluded tenants of certificated landlords, in respect of whom provision is made 
in sub-s. (3) of s. 33C, cannot be deemed to have purchased the lands from 
their respective landlords on the first day of April 1962. I shall shortly show 
that these cases are the cases of certificated landlords who belong to the cate- 
gories specified in sub-s. (4) of s. 83B and who have not given notice in accor- 
dance with sub-s. (3) of that section or have given such notice but have not made 
an application in accordance with sub-s. (3) of s. 33B read with s. 29 for 
possession. It is, therefore, clear that the cases of excluded tenants of certi- 
ficated landlords other than those belonging to the specified categories mention- 
ed in sub-s. (4) of s. 88B, who have not given notice or have not made appli- 
cations in accordance with sub-ss. (7) and (3) of s. 33B, come under sub-s. (J) 
of s. 33C, while the cases of excluded tenants of certificated landlords who 
belong to the specified categories mentioned in sub-s. (4) of s. 38B and who 
have not given notice or having given notice have not made applications under 
sub-ss. (J) and (3) of s. 33B, are governed by sub-s. (3) of s. 388C. Now, com- 
ing to the proviso in sub-s. (Z) of s. 33C, it obviously provides for cases where 
the landlords have made applications for possession. It is contended on be- 
half of respondent No. 1 by the learned counsel Mr. Pendse that this proviso 
refers to the applications to be made under s. 14 read with s. 29 as mentioned 
in cl. (4) of sub-s. (J) of s. 38C and not the applications to be made under 
s. 33B (3) read with s. 29 mentioned in cl. (ù) of sub-s. (7) of s. 88C. I shall 
later on deal with this contention. Suffice it to say here that whereas the 
main provisions of sub-s. (J) of s. 33C deal with the cases where the certifi- 
cated landlords have not given notice or have not made applications, the pro- 
viso deals with the cases where such landlords have made applications. 
Turning to sub-s. (3) of s. 33C, it reads thus: j 

“(3) Where the certificated landlord, belonging to any of the categories specified in 
sub-section (4) of section 33B, has not given notice of termination of the tenancy of an 
excluded tenant in accordance with sub-section (3) of that section, or has given such 
notice but has not made an application thereafter under section 29 for possession as.re- 
quired by the said sub-section (3), such excluded tenant shall have the right to pur- 
chase the land held by him as tenant within one year from the expiry of the period spe- 
cified in sub-section (4) of section 33B: 

Provided that, where the tenancy is terminated and application for possession is made 
in accordance with the provisions of sub-section (4) of section 33B, the tenant shall, 
within one year from the date on which such application is finally decided be entitled 
to purchase the land which he is entitled to retain in possession after such decision.” 


A simple reading of this sub-section would reveal that it deals with the cases of 
excluded tenants of certificated landlords who belong to the categories speci- 
fied in sub-s. (4) of s. 38B and who have either not given notice in accordance 
with sub-s. (3) of s 38B or, having given such notice, have not made applica- 
tions in accordance with sub-s. (3) of s. 33B. Similarly, in my opinion, it 
elso covers the cases of certificated landlords belonging to the categories spe- 
cified in sub-s. (4) of s. 88B who have not made applications even after their 
disability has ceased in the cases of minors and other persons physically or 
mentally disabled, and also the cases of successors-in-title of widows who have 
not made applications, in accordance with the provisions of sub-s. (4), cls. 
(A) and (B) of s. 33B, because the excluded’ tenants of such landlords, in 
accordance with the main provisions of sub-s. (3) of s. 33C, have the right to 
purchase the lands held by them as tenants within one year from the expiry of 
the period specified in sub-s. (4) of s. 33B. Obviously, therefore, these excluded 
tenants are required to wait for one year after the disability of the certificated 
landlords belonging to the categories specified in sub-s. (4) of s. 33B ceases. 
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If during that period these certificated landlords belonging to the special 
categories mentioned in sub-s. (4) of s. 38B do not make any application during 
the period of one year after their disability ceases, then their excluded tenants 
acquire the right to purchase the lands held by them as tenants, which right 
they must exercise within one year thereafter. It seems to me, therefore, 
that sub-s. (3) of s. 330 not only covers the cases of the landlords belonging 
to the categories specified in sub-s. (4) of s. 38B who have neither given notice 
nor have made any application in accordance with sub-s. (3) of s. 38B, but 
also the cases of such landlords who have not given any such notice or made 
such applications within one year even after their disability has ceased. 

It would thus be seen that the cases of excluded tenants of certificated land- 
lords other than those belonging to any of the categories specified in sub-s. (4) 
of s. 33B, who have not given notice or made applications in accordance with 
sub-ss. (1) and (3) of s. 33B, come under sub-s. (J) of s. 38C, while the cases 
of excluded tenants of certificated landlords belonging to any of the catego- 
ries specified in sub-s. (4) of s. 33B, who have not either given notice or not 
made any applications in accordance with the provisions of sub-ss. (7) and (3) 
of s. 33B, fall under sub-s. (3) of s. 330, and the cases of certificated land- 
lords belonging to the categories specified in sub-s. (4) of s. 38B, who have not 
given notice or not made applications within one year even after their dis- 
ability has ceased, also come under sub-s. (3) of s. 33C. 

The question then arises what are the provisions in respect of excluded 
tenants of certificated landlords who have given notice and made applications, 
whether these landlords are other than those belonging to the categories spe- 
cifled in sub-s. (4) of s. 33B or the landlords who belong to such specified 
categories or the landlords who belong to such specified categories but who 
have given notice and made applications within one year after their disability 
has ceased? It is not disputed before me that ss. 33B and 33C are the only 
provisions in respect of termination of tenancy by certificated landlords, and 
purchase by excluded tenants, of lands to which s. 88C applies. Section 38B 
does not contain any provisions enabling the excluded tenants of such land- 
lords to purchase the lands held by them as tenants from such landlords. The 
only provisions in this respect are contained in the proviso to sub-s. (Z) of 
s. 33C and the proviso to sub-s. (3) of s. 33C. I have not been pointed out 
‘any other provision enabling excluded tenants to purchase lands held by them 
as such tenants from their certificated landlords who have given notice and 
made applications except the provisions contained in the aforesaid provisos. 
It is true that ss. 32 to 32R (both inclusive), so far as they are applicable, are 
made applicable to the purchase of land by an excluded tenant in view of the 
provisions of sub-s. (5) of s. 388C. But before ss. 32 to 32R can apply, there 
must be some provision in the Act conferring the right of purchase on an ex- 
cluded tenant and that provision, as I have already indicated, can be found 
only in these two provisos. I first propose to deal with the proviso to sub-s. (3) 
of s. 38C. 

This proviso says that where the tenancy, is terminated and application for 
possession is made in accordance with the provisions of sub-s. (4) of s. 33B, the 
tenant shall, within one year from the date on which such application is finally 
decided, be entitled to purchase the land which he is entitled to retain in posses- 
sion after such decision. The termination of tenancy and application for pos- 
session to be made contemplated by this proviso are the termination of tenancy 
and application for possession in accordance with the provisions of sub-s. (4) 
of s. 33B. It is, therefore, obvious that this proviso applies only in those cases 
in which the tenancy is required to be terminated and an application for pos- 
sesson is to be made in accordance with the provisions of sub-s. (4) of s. 33B. 
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Turning, therefore, to sub-s. (4) of s. 33B, I have already pointed out that the 
first part of this sub-section, viz. 
“Where the certificated landlord belongs to any of the following categories, namely:—~ 
(a) a minor, 
(b) a widow, 
(c) ... 
(d) a person subject to any physical or mental disability,” 
obviously does not refer to any tenancy to be terminated or application to 
be made. It is the latter part of this sub-section, viz. 


“then, if he has not given notice and not made an application as required by sub- 
sections (1) and (3), such notice may be given and such application made— 

(A) by the landlord within one year from the date on which he,— 

(i) in the cases of category (a), attains majority; 

(t) ... 

(ii) in the case of category (d), ceases to be subject to such physical or mental 
disability; and 

(B) in the case of a widow, by the successor-in-title within one year from the date 
on which widow’s interest in the land ceases:” 


which speaks of termination of tenancy and application to be made, because 
this part of sub-s. (4) of s. 38B says that if the certificated landlord belonging 
to any of the categories mentioned in the first part of sub-s. (4) has not given 
notice and has not made an application as required by sub-ss. (J) and (3), then 
“sach notice may be given and such application made’ by the landlords 
coming under els. (A) and (B). Therefore, it is the latter part of sub-s. (4) of 
8, 33B which enables the minors and other physically or mentally disabled 
persons whose disability has ceased to give notice and make an application as re- 
quired by sub-ss. (7) and (3) of s. 33B, because under cl. (A) in the case of a 
minor, he can give notice and make such an application within one year after 
he attains majority, and in the case of other persons physically or mentally 
disabled, they can give notice and make applications after their physical or 
mental disability ceases. So far as the widows are concerned, their succesgors- 
in-title can give notice and make such applications within one year from the 
date on which widow’s interest in the land ceases. It seems to me, therefore, 
that when the proviso to sub-s. (3) of s. 33C says that where the tenancy is 
terminated and application for possession is made ‘‘in accordance with the 
provisions of sub-section (4) of section 33B’’, the tenancy of which termina- 
tion is contemplated and in respect of which application for possession is to be 
made is the tenancy which is required to be terminated in accordance with the 
latter part of sub-s. (4) of s. 33B as required by sub-ss. (7) and (3) of the said 
section. In’my opinion, therefore, this proviso cannot govern the cases of cer- 
tificated landlords belonging to any of the categories specified in sub-s. (4) of 
s. 33B, viz. minors, widows and persons, subject to any physical or mental dis- 
ability, and who have given notice and made applications, because sub-s. (4) 
of s. 33B itself indicates that they can give notice and make such applications 
under sub-ss. (7) and (3) of s. 33B of the Act, and so long as they still con- 
tinue to be subject to their disabilities, they are not enabled to give notice and 
make such applications under sub-s. (4) of s. 33B. As I have already pointed 
out, it is only those certificated landlords belonging to the special categories 
mentioned in sub-s. (4) of s. 38B, who have not given notice and made appli- 
cations so long as they were subject to their disabilities but have given notice 
and made applications after their disability ceased, who are enabled to give 
notice and make applications under sub-s. (4) of s. 83B. The proviso under 
consideration specifically says that for the purposes of that proviso, the tenancy 
is required to be terminated and application for possession is to be made in 
accordance with the provisions of sub-s. (4) of s. 38B and not in accordance 
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with the provisions of sub-ss. (J) and (3) of the said section. It is, no doubt, 
true, as I have already said, that ultimately even these persons are required to 
give notice and make applications under sub-ss. (Z) and (3) of s. 38B. But 
the fact remains that the Legislature has enacted that for the purposes of this 
proviso, the tenancy is to be terminated and application for possession is to 
be made in accordance with the provisions of sub-s. (4) s. 88B. The intention 
of the Legislature appears to be to apply this proviso only to the cases of ex- 
cluded tenants of those certificated landlords belonging to the categories speci- 
fied in sub-s. (4) of s. 38B who have ceased to be subject to their disabilities. 
It seems to me, therefore, that this proviso to sub-s. (3) of s. 33C applies to 
the cases of excluded tenants of those certificated landlords only who belong to 
the special categories mentioned in sub-s, (4) of s. 33B and who have not given 
notice and made their applications during the period they were subject to their 
disability but who have given notice and made such applications after their 
disability has ceased. 


The question then arises what is the provision regarding the cases of exclud- 
ed tenants of certificated landlords other than those belonging to the categories 
specified in sub-s. (4) s. 33B and of the landlords belonging to such categories 
and in either case who have given notice and made such applications under 
sub-ss. (J) and (3) of s. 33B and who have failed? In this connection, the 
learned counsel Mr. Damle for the petitioner has relied upon the proviso to 
sub-s. (J) of s. 33C, while the learned counsel Mr. Pendse has relied upon the 
proviso to sub-s. (3) of s. 33C, so far as the applications made by the certificat- 
ed landlords belonging to the categories specified in sub-s. (4) of s. 83B are 
concerned. As regards the landlords other than those who belong to the speci- 
fied categories mentioned in sub-s. (4) of s. 33B, he has not been able to point 
out to me any provision contained in Part (II-A) of Chapter III, which alone 
deals with termination of tenancies by certificated landlords and purchases by 
excluded tenants. 


Coming to the proviso to sub-s. (J) of s. 38C, it says that where the land- 
lord has made such application for possession, the tenant shall, on the date on 
which the application is finally decided, be deemed to have purchased the land 
which he is entitled to retain in possession after such decision. Now, sub-cl. 
(i) of sub-s. (J) s. 33C, as I have already pointed out, refers to applications 
under s. 29 read with sub-s. (3) of s. 38B. Sub-clause (i) refers to applica- 
tions under s. 14 read with s. 29. Then comes the proviso in question which 
says that ‘‘where the landlord has made such application for possession, the 
tenant shall, on the date on which the application is finally decided, be deemed 
to have purchased the land which he is entitled to retain in possession after 
such decision.” The question that falls for consideration is what applications 
are contemplated by the words ‘‘such application for possession’’ used in this 
proviso? In my opinion, the words ‘‘such application for possession’’ in this 
proviso refer not only to applications mentioned in sub-cl. (#) but also to ap- 
plications mentioned in sub-cl. (iit) of sub-s. (Z) of s. 38C. Obviously, no 
application is contemplated either in sub-cl. (7) of sub-s. (J) of s. 38C or in 
the main provision of sub-s. (/) of that section exclusive of sub-cls. (4) to (isi) 
and the proviso. According to the learned counsel Mr. Pendse, the words 
‘such application for possession’? must necessarily refer only to those appli- 
cations which are contemplated by sub-cl. (iis) of sub-s. (7), because, accord- 
ing to him, the location of this proviso and the use of the word ‘‘such’’ imme- 
diately after sub-cl. (4) definitely indicate that the applications contemplated 
in the words ‘‘such application for possession’’ can only be the applications 
referred to in sub-cl. (ii) viz. the applications under s. 29 read with s. 14 of 
the Act. I am unable to agree with this contention. In my opinion. for the 
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reasons which I shall shortly show, the words “such application for possession”? 
used in the proviso to sub-s. (J) of s. 388C contemplate applications referred to 
in sub-cls. (#) and (iis) both, of sub-s. (1) of s. 383C of the Act. 


“Now, in the first place, if the argument of the learned counsel Mr. Pendse is 
accepted, the result would be that the Legislature has provided for the right 
to purchase of excluded tenants of those certificated landlords only who have 
terminated tenancies and made applications under s. 14 read with s. 29 of the 
Act and not in respect of excluded tenants of those landlords who have made 
applications under s. 33B(3) read with s. 29 of the Act. In my opinion, this 
is something impossible to contemplate, particularly when the learned counsel 
has not been able to point out any other provision which can cover the cases 
of such excluded tenants. It seems to me, therefore, that the proviso to sub-s. 
(J) of s. 380 is not only the proviso to sub-cl. (ii) but also to sub-cl. (#) of 
sub-s. (7) of s. 33C. 


_It is then argued by the learned counsel Mr. Pendse that even if the pro- 
viso is the proviso to sub-cl. (ti) of sub-s. (7) of s. 338C also, still it is not pos- 
sible to say that the applications contemplated by the proviso are the applica- 
tions by the certificated landlords belonging to the categories specified in sub-s. 
(4) of s. 33B also. At the most, according to the argument of the learned 
counsel, the proviso contemplates applications by the landlords other than those 
belonging to the categories specified in sub-s. (4) of s. 33B and not the applica- 
tions by the certificated landlords belonging to the special categories mentioned 
in sub-s. (4) of that section. In support of his argument, he relies upon the 
words ‘‘except as otherwise provided in sub-section (3)’’ used in the main pro- 
vision of sub-s. (J) of s. 380 excluding sub-cls. (4) to (ii) and the proviso. 
According to the learned counsel, these words show that the cases of excluded 
tenants of certificated landlords belonging to the special categories mentioned in 
sub-s. (4) of s. 33B do not come under sub-s. (7) of s. 33C and, therefore, they 
also do not come under the proviso to that sub-section of s. 383C. The argument 
of the learned counsel is that the proviso to sub-s. (J) of s. 330 cannot be 
interpreted to cover the cases which do not come under that sub-section. I 
do not think that there is any force in this argument. In my opi- 
ion, the words ‘“‘except as otherwise provided in sub-section (3)’? mean 
that in the cases provided for by sub-s. (3) of s. 330, excluded tenants 
holding lands from certificated landlords shall be deemed to have purchased 
from their landlords their lands within one year from the expiry of the period 
specified in sub-s. (4) of s. 33B and not on the first day of April 1962 as pro- 
vided in sub-s. (J) of s. 33C, and in the cases of excluded tenants of those 
landlords who do not come under sub-s. (3) of s. 33C, they would be deemed to 
have purchased the lands held by them on the first day of April 1962, pro- 
vided of course the conditions mentioned in sub-cls. (4) to (iit) of sub-s. (J) 
are fulfilled. What is excepted by these words is the cases of those excluded 
tenants whose landlords come under sub-s. (3) of s. 33C. These words do not 
serve any other purpose. Secondly, sub-cl. ($) of sub-s. (J) of s. 383C defi- 
nitely shows that the applications contemplated by that sub-clause are the ap- 
plications under s. 29 read with sub-s. (3) of s. 33B. I have already pointed 
out that the certificated landlords belonging to the special categories mentioned 
in sub-s. (4) of s. 33B can also apply under s. 29 read with sub-s. (2) of s. 33B 
after giving notice as required by sub-ss. (7) and (3) of that section. Thirdly, 
if the proviso to sub-s. (3) of s. 38C governs only the cases of excluded tenants 
of those landlords who have applied under sub-s. (4) of s. 33B after their 
disability has ceased, then there is no other provision under which excluded 
tenants of certificated landlords belonging to the special categories mentioned 
in sub-s. (4) of s. 33B who have applied for possession, can have their right 
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to purchase the lands held by them after the applications made by such land- 
lords are rejected. 

The learned counsel Mr. Pendse has then relied upon the well-known prin- 
ciple of interpretation of proviso, according to which the true function of a 
proviso is to take something out of a section and deal with a part of the section. 
It is not the function of the proviso to cover an ambit wider than the section 
itself. Relying on this principle, the learned counsel Mr. Pendse has argued 
that if the interpretation sought to be put on the provisos by the learned coun- 
sel Mr. Damle for the petitioner is accepted, then those provisos would cover 
a field wider than the respective main provisions viz. sub-ss. (7) and (3) of 
s. 33C to which these provisos are attached as provisos respectively. The argu- 
ment is that if the proviso to sub-s. (1) of s. 33C is interpreted to include the 
applications made even by the certificated landlords belonging to the special 
categories mentioned in sub-s. (4) of s. 33B, then in spite of the use of the 
words ‘‘except as otherwise provided in sub-section (3)’’ used in sub-s. (J) 
of s. 38C, which words exclude the cases of certificated landlords, the proviso 
would cover such eases also. Likewise, with respect to the proviso to sub-s. 
(3) of s. 33C, the contention is that if that proviso is interpreted to cover the 
cases of excluded tenants of those certificated landlords only who have made 
their applications after their disability has ceased, it would cover a wider fleld 
than is contemplated by sub-s. (3) of s. 33C. The argument is that sub-s. (3) 
of s. 33C contemplates only the cases of excluded tenants of certificated land- 
lords belonging to any of the categories specified in sub-s. (4) of s. 33B, as 
the words ‘‘where the certificated landlord belonging to any of the categories 
specified in sub-s. (4) of s. 38B” indicate. These words, according to the 
learned counsel, do not include the cases of certificated landlords whose dis- 
ability has ceased. The question, therefore, that falls for consideration, is 
what is the nature and meaning of these provisos? I first propose to deal 
with the proviso to sub-s. (J) of s. 380. 

In the first place, whereas sub-s. (J) of s. 3880 inclusive of sub-els. (4) to (iii) 
deals with the cases in which the certificated landlords have not either given 
notice or after having given notice have not made any applications contem- 
plated by sub-cls. (ii) and (iit), the proviso definitely contemplates those cases 
only where such landlords have made applications for possession under s. 29. 
Surely, therefore, the proviso does not cover the same field as covered by the 
main provision of sub-s. (J) inclusive of sub-cls. (1) to (sit). Secondly, the 
date of deemed purchase contemplated by sub-s. (7) with sub-cls. (4) to (ii) 
is the first day of April 1962, while the proviso speaks of the date of this pur- 
chase being the date of final decision of such applicaton. It is thus clear that 
the proviso to sub-s. (7) of s. 83C does not cover the same field as that covered 
by that sub-section with sub-cls. (+) to (4%) exclusive of the proviso. The ques- 
tion then naturally arises why the proviso is added as a proviso to sub-s. (Z) of 
s. 33C? It seems to me that sub-s. (J) inclusive of sub-cls. (4) to (iii) pro- 
vides for the cases of excluded tenants of those landlords who are entitled to 
give notice and make an application under sub-ss. (1) and (3) of s. 38B or 
under s. 14 but have not made any such applications, and the proviso governs 
the cases of such landlords only who have made such applications. Thus, 
sub-s. (7) of s. 38C inclusive of the proviso applies to the cases of excluded 
tenants of those landlords only who are enabled to give notice and make appli- 
cations under sub-ss. (7) and (3) of s. 38B, whether or not they have given such 
notice and made such applications under sub-ss. (J) and (3) of s. 38B. That 
being so, the provisions of sub-s. (J) of s. 33C inclusive of sub-els. (4) to (iit) 
provide for cases where no notice is given or no application made by such land- 
lord, and the proviso speaks of such cases of excluded tenants where such land- 
lords have made such applications. Perhaps, the Legislature added this proviso 
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as a proviso only because sub-s. (7) of s. 3838C deals with the cases of excluded 
tenants only of those landlords who are enabled to give notice and make appli- 
cations under sub-ss. (J) and (3) of s. 33B, whether or not they are ordinary 
landlords or the landlords belonging to the special categories mentioned in tho 
first part of sub-s. (4) of s. 38B. Otherwise, it seems to me that the proviso 
is an independent proviso providing for the cases of excluded tenants of those 
landlords only who can apply under sub-ss. (7) and(3) of s. 33D of the Act. 

Coming to the proviso to sub-s. (3) of s. 33C, I have already pointed out 
that the main provision of sub-s. (3) covers the cases of the certificated land- 
lords belonging to the special categories mentioned in sub-s. (4) of s. 33B, 
who have not made applications in accordance with sub-s. (3) of s. 33B and 
also of the certificated landlords who have not made such applications in accord- 
ance with sub-s. (4) of s. 38B even after their disability has ceased, while 
the proviso, as I have already said, governs the cases of those landlords only 
who have given notice and made applications in accordance with the provi- 
sions of sub-s. (4) of s. 38B. In other words, the proviso applies to the cases 
of those landlords belonging to the special categories specified in sub-s, (4) 
of s. 38B who have given notice and applied after their disability has ceas- 
ed. Here again, the learned counsel Mr. Pendse has pointed out that 
if this interpretation is accepted, the proviso is interpreted to mean that 
it covers a wider field than what is covered by the main provision 
of sub-s. (3) of s. 38C. In fact, as in the case of the proviso to sub-s. (1) 
of s. 33C, the main provision of sub-s. (3) of s. 33C refers to the 
edses of excluded tenants where their certificated landlords belonging to the 
categories specified in sub-s. (4) of s. 38B have not applied, while the proviso 
to sub-s. (3) of s. 330 refers to the cases of excluded tenants of those land- 
lords who have applied. Secondly, the main provision of this sub-s. (J) refers 
to the applications under sub-s. (3) of s. 33B, while the proviso refers to the 
applications under sub-s. (4) of s. 33B. Lastly, the main provision of this 
sub-section enables the excluded tenants to become purchasers after the expiry 
of the period of one year from the date on which the disability of their certi- 
ficated landlords ceases, while the proviso to that sub-section enables the ex- 
cluded tenants to become deemed purchasers within one year from the date on 
which the applications made by their certificated landlords are finally decided. 
It would thus be seen that the field covered by the main provision of sub-s. (3) 
of s. 330 is altogether different from the field covered by the proviso to that 
sub-section. Why then this proviso is added as a proviso to sub-s. (3)? It 
seems to me that just as cases of certificated landlords coming under sub-ss. (J) 
and (3) of s. 88B are dealt with under sub-s. (J) of s. 330, cases of certificated 
landlords coming under sub-s. (4) of s. 33B are dealt with under sub-s. (3) 
of s. 38C. In my opinion, therefore, the provisos to both these sub-ss. (J) 
and (3) of s. 33C are substantive provisions independent of the main provi- 
sions and in one sense they are only the additions to the main provisions. The 
location of these provisos is mainly due to the reasons I have already indicated. 
Their nomenclature as ‘‘provisos’’ is a misnomer. 

The learned counsel Mr. Pendse has, however, argued that the proviso to the 
main enactment cannot be interpreted as a provision independent of the main 
enactment or addition to it, because the proper function of a proviso is to 
except and deal with a case which would otherwise fall within the general 
language of the main enactment, and its effect is confined to that case. In 
other words, the proper way to regard a proviso is as a limitation upon the 
effect of the principal enactment. The learned counsel, therefore, argues that 
the duty of the Court in interpreting a proviso must be to give to the proviso 
as far as possible a meaning so restricted as to bring it within the ambit and 
purview of the section itself. In this connection, I think that it is now settled 
position regarding the interpretation of a proviso that a Legislature may en- 
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act a substantive provision in a proviso and if the Court is satisfied that the 
language used in the so called proviso is incapable of making it applicable to 
the main enactment, then the Court, if the proviso has a clear meaning, must 
look upon the proviso as a substantive provision enacted by the Legislature 
and must give efect to it as suck. Though ordinarily, the proviso may not 
be independent of the main enactment, it may sometimes contain a substantive 
provision. In this connection, I may refer to para. 297, Chapter XXVI, 
Statutory Construction-Interpretation of Laws, by Crawford, 1940 edn. The 
learned author has observed under the caption ‘‘Provisos, Generally’’ thus: 

“Even though the primary purpose of the proviso is to limit or restrain the general 
language of a statute, the legislature, unfortunately, does not always use it with technical 
correctness. Consequently, where its use creates an ambiguity, it is the duty of the court 
to ascertain the legislative intention, through resort to the usual rules of construction 
applicable to statutes generally, and give it effect even though the statute is thereby en- 
larged, or the proviso made to assume the force of an independent enactment, and al- 
though a proviso as such has no existence apart from the provision which it is designed 
to limit or to qualify... ; 

As a general rule, however, the operation of a proviso should be confined to that 
clause or portion of the statute which directly precedes it in the statute. This position, 
as suggested in Clay Center State Bank v. McKelvie,! is in accord with the rules of 
grammatical construction: 

‘Its grammatical-and logical scope is confined to the subject-matter of the principal 
clause...While it is sometimes used to introduce independent legislation, the presump- 
tion is that if is used in accordance with its primary purpose and refers only to the 
provision to which it is attached.’ 

Nevertheless, this -general rule is not always applicable. Although the position of 
the proviso has considerable influence upon its real character, it is not necessarily con- 
trolling. Accordingly, if the meaning and purpose of the proviso is plain, any inference 
from its position may and should be disregarded. In other words, position cannot super- 
sede the obvious intention of the legislature as ascertained from the context and all 
the provisions relating to the subject matter involved...After all, it is the legislative 
Intent that controls.” 


Similarly, we have the same opinion expressed in Craies on Statute Law, 7th 
edn., at page 219, where the Jearned author has observed thus: 

“..,But sections, though framed as. provisos upon preceding sections, may excep~ 
tionally contain matter which is in substance a fresh enactment, adding to and not merely 
qualifying what goes before.” 


This Court also in a Full Bench decision in Maganbhai Jethabhai Patel v. 
Somabhai, has observed thus: 


“Tf, however, the language of the proviso is clear and the subject matter is clear, 
the Court will not be deterred from giving true effect to the proviso merely because 
it is a proviso to that section, nor would the Court be compelled to say that the ambit 
of the proviso must be restricted to the ambit of the section itself. Whether the pro- 
viso covers a wide ambit or not would depend upon the language of the proviso.” 


J, therefore, do not see any difficulty in interpreting a proviso to the main en- 
actment as an independent provision if the language of that proviso and the 
general legislative intent permit it. The learned counsel Mr. Pendse also drew 
my attention to two decisions of the Supreme Court. The first is reported in 
I.T. Commr. v. I.M. Bank Lid} In this case, their Lordships of the Supreme 
Court have said that ordinarily it is foreign to the proper function of a proviso 
‘to read it as providing something by way of an addendum or dealing with a 
subject which is foreign to the main enactment. But at the same time, they 
have also said in para. 10 of the judgment that though the proviso has to 
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operate in the same field and if the language of the main enactment is clear, 
it cannot be used for the purpose of interpreting the main enactment or to 
exclude by implication what the enactment clearly says, unless the words of 
the proviso are such that that is its necessarv effect. Likewise. in the second 
case reported in Shah Bhojraj v. Subhash Chandra, what their Lordshins 
have observed is that as a general rule. a proviso is added to an enactment to. 
qnalifv or create an exception to what is in the enactment, and ordinarily, a 
proviso is not internreted as stating a general rule. But in that case, their 
Lordships were considering a proviso to s. 50 of the Bombay Rents. Hotel and 
Lodging House Rates (Control) Act, 1947, which proviso is added as a saving 
clause. I, therefore. do not find anvthing against the princivle enunciated 
above regarding the interpretation of the proviso in either of these two cases 
of the Supreme Court. : 

T am. therefore, of the opinion that these provisos. viz. the one to sub-s. (J) 
of s. 33C and the other to sub-s. (3) of s. 33C of the Act, are substantive pro- 
visions independent of the provisions of the main enactments, viz. sub-ss. (7) 
and (3) of s. 33C, and in fact they are additions to these sub-sections res- 
pectively. I am, therefore, of the view that an excluded tenant of a certificat- 
ed landlord belonging to the category of persons subject to any physical or 
mental disability, is not required to inform his landlord and the Tribunal 
within one year as required by sub-s. (4) of s. 33C, if such a landlord has given 
notice and made an application as required by sub-ss. (J) and (3) of s. 38B and 
his application is finally rejected, because the case of such an excluded tenant 
is governed by the proviso to sub-s. (7) of s. 33C and not by the proviso to 
sub-s. (3) of s. 88C of the Act. Sub-section (4) of s. 33C, therefore, does not 
apply to such a case. The finding, therefore, recorded by the lower autho- 
rities including the Revenue Tribunal that the petitioner has lost his right of 
purchase of the land because he did not give intimation in accordance with 
the provisions of. sub-s. (4) of s. 33C of the Act, cannot be accepted. The order. 
therefore, passed by the Deputy Collector and confirmed by the Collector and 
the Maharashtra Revenue Tribunal, deserves to be set aside. 

The order passed by the Deputy Collector and confirmed by the Collector and 
the Maharashtra Revenue Tribunal in the proceeding started under s. 33C of 
the Act is hereby set aside, and the proceeding is sent back to the Deputy 
Collector for disposal according to law in the light of the findings recorded 
above, without prejudice to other rights and contentions, if any, of the parties 
on both the sides. The rule is made absolute. No order as to costs. 


Rule made absolute. 


Before Mr. Justice Vaidya. 
RAMCHANDRA KESHAV GORE 


v. 
GAVALAKSHA GANGADHAR SWAMI.* 

Civil Procedure Code (Act V of 1908), Secs. 9, 9A—Bombay Public Trusts Act (Bom. XXIX 
of 1950), Sec. 50—Constitution of India. Arts. 25, 32, 226—Suit by worshippers of idol 
for injunction against trustees of temple directing that in renovated temple only original 
idol should be installed and no other idol along with it, whether can be enforced 
by civil Court—Suit by worshippers of idol when cognizable by Court—Article 25 
of Constitution whether guarantees civil remedies for fundamental rights—What rights 
are guaranteed by art. 25. 

Where the plaintiffs, worshippers of an idol, have filed a suit for injunction direct- 
ing the trustees of a temple that only the original idol should be installed in 
4& (1961) 64 Bom. L.R. 407, S.C., s.c. peal No. 891 of 1972, against the decree passed 


1961] A.LR. S.C. 1596. by K. G. Velhal, Extra Assistant Judge, 
i AA T December 19/20, 1972. First Ap- Satara, in Regular Civil Suit No. 1 of 1972. 
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the renovated temple and not other new idols along with it, on the ground that 
the innovation adopted by the trustees would diminish the sanctity attached to 
the original idol, such a dispute between the parties is not a dispute of a civil 
nature within the meaning of s. 9 of the Civil Procedure Code and is not, there- 
fore, capable of being enforced by a civil Court. 

Generally suits by the worshippers of an idol, not based on any right to the 
property in the idol or to an office, against its custodians to locate it in a particular 
temple instead of another or to adorn it at certain seasons or a suit to establish a right 
to recite gacred texts in a temple without a claim to any office or emoluments are, 
all suits relating merely to religious rights and ceremonies and are not cognizable 
by Civil Courts. It is only where a right to property or office or other civil rights 
are in question that the suit is cognizable by the Court even though it has to decide 
incidentally questions relating to religious rights or ceremonies. 

Sinha Ramanuja v. Ranga Ramanuja,! Vasudev v. Vamnaji2 and Loke Nath 
Misra v. Dasarathi Tewari,3 followed. 

His Holiness Peria Kovil Kelvi Appan Thiruvenkata Ramanuja Pedda Jiyyangarlu 
Varlu v. Prathivathi Bhayankaram Venkatacharlu,4 Krishnasami Ayyangar v. Samaram 
Singrachariar,s Hari Raghunath v. Antai Bhika}i,6 Nar Hari v. B. N. Temple Com- 
mittee? and Dayalal v. Pyar Chand,® distinguished. 

Striman Sadagopa v. Kristna Tatachariyar,) Seshammal v. State of Tamil Nadu,10 
Ramakrushna v. Gangadhar"! and Devchand v. Ghanashyam,12 referred to. 

Article 25 of the Constitution of India guarantees fundamental rights and not 
civil remedies for fundamental rights which are regulated by the Civil Procedure 
Code and the Specific Relief Act or some other statute which empowers the aggrieved 
citizens to ventilate their grievances in accordance with law recognising such griev- 
ances and providing remedies for such grievances. 

Article 25(1) of the Constitution of India guarantees only right to freedom of con- 
science and the right freely to profess, practise and propagate religion which as im- 
terpreted by the Supreme Court includes not merely religious beliefs but also 
religious practices. This, however, does not mean that a person who wants to 
practise his religion according to his ideas can prevent other people from practising 
that very religion according to their ritual in that religion. 


Tre facts are stated in the judgment. 


S. C. Pratap, for the appellants. 
Raghavendra, A. Jahagirdar, for respondents Nos. 2 to 13. 
C. R. Dalvi, Assistant Government Pleader, for respondent No. 14. 


Varwya J. The above first appeal is filed by the plaintiffs whose suit for 
injunction directing the defendants, trustees of Shri Rama Temple, to instal 
the original idol only of the Deity of Shri Ram in the Gabhara or the holy of 
holies of the renovated and re-constructed temple of Shri Ram at village 
Chafal in District Satara was dismissed by the Assistant Judge, Satara. The 
suit was dismissed on a preliminary issue raised at the instance of the defen- 
dants, who applied under s. 9A of the Civil Procedure Code, on the short 
ground that the dispute between the parties was not a civil dispute within the 
meaning of s. 9 of the Civil Procedure Code. The said decision is challenged 
in the above appeal on the ground that the learned Assistant Judge erred in 
law in holding that the suit of the plaintiffs, who represented the worshippers 
of Shri Ram at Chafal temple founded by one of the great saints of India, 
the well-known Swami Ramdas, was not maintainable. i 


1 [1961] A.I.R. S.C. 1720. 7 [1952] A.I.R. S.C. 2465. 

2 (1880) LL.R. 5 Bom, 80. 8 [1973] A.LR. Raj. 149. 

B (1908) LL.R. 82 Cal. 1072. 9 (1868) M_-H.C.R. 801. 

4 (1946) L.R. 78 LA. 158. 10 [1972] 2 S.C.C. 11. 

58 (1906) LL.R. 80 Mad. 158. 11 1955 ALR. Ori. 26. 

6 (1919) LL.R. 44 Bom. 466, s.c, 22 Bom. 12 (1985) 87 Bom. L.R. 417, s€. [1985] 
L.R. 834. A.LR. Bom. 361. 
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It is generally believed that the idol of Shri Ram was recovered by Swami 
Ramdas. He had a dream that the idol was lying at the bottom of the river 
Krishna. When he went to the spot which he had seen in his dream he dis- 
covered the idol. The idol is also invoking historical sentiments in Maha- 
rashtra as Chhatrapati Shivaji Maharaj is believed to have met Swami Ramdas 
first at this temple. It is not necessary to go into the details of the history 
or the rituals of the temple followed by the devotees. It seems that this tem- 
ple, built about three hundred years ago by Swami Ramdas, was becoming 
dilapidated. As a result of the Koyna earthquake in 1967 it suffered further 
damage. The temple was managed by a public trust known as Shri Ramdas 
Swami Sansthan Sajjangad and Chafal. The Trustees decided to renovate the 
temple. 

With the help of rich donors the temple was rebuilt. The Trustees got lar- 
ger idols of Shri Ram, Laxman and Sitamai for installing them behind the 
original idol in the belief that it would add grace to the temple. They there- 
fore brought three idols of Shri Ram, Laxman and Sitamai for being installed 
behind the original idol which I am told consists of one piece of stone in which 
Shri Ram is prominent and Sita and Laxman are carved out of the sides of 
one block of stone. This innovation of the Trustees disturbed the sentiments 
and feelings of certain devotees, two of whom are the plaintiffs. They there- 
fore prayed for a mandatory injunction compelling the Trustees to instal only 
the original idol and restraining them from installing new idols in the sanc- 
tum sanctorum of the temple. The ceremonies of installation were to be per- 
formed on May 25, 1972. They filed a suit in the Court of the District Judge 
at Satara on April 23, 1972 and prayed for an interim injunction. 

As soon as the defendants appeared in the matter they made an application 
exh. 15 contending that the suit of the nature filed by the plaintiffs was not 
maintainable in the Civil Court firstly because the suit did not relate to any 
civil rights of the plaintiffs. It was submitted that the only right which the 
devotees had was the right to worship Shri Ram in the temple and that right 
was not being interfered by installing new idols as the old idol also was being 
installed in the temple. It was further contended that the plaintiffs had no 
proprietary interest in the old idol of Shri Ram or any temple property or 
any office of the temple and hence the suit filed by them was not maintain- 
able in view of the provisions of s. 9 of the Civil Procedure Code. It was 
secondly contended that the suit was bad as the consent of the Oharity Com- 
missioner under s. 50(1#%) of the Bombay Public Trusts Act was not taken 
by the plaintiffs before filing the suit. 

Even on merits of the claim of the plaintiffs the defendants stated: (1) In 
the Gabhara or Sanctum of the original temple in addition to the principal 
Deity, idols of Shri Rampachayatan were also placed; (2) In most other tem- 
ples celebrated or small it is customary to place idols of other Deities in the 
Gabhara and hence the contention of the plaintiffs that no other idol except- 
ing the principal Deity sanctimoniously installed should find a place in the 
Gabhara is untenable and whimsical; (8) What the Trustees stated was that 
having sanctimoniously installed the original idol of Shri Ram on the silver 
throne, at the foot of it on the pedestal, they proposed to instal without any 
religiqgus ceremonies, marble idols of Shri Ramdas and Shri Hanuman in such 
a way as to show that they were worshipping the idol of Shri Ram on the 
silver throne; (4) As regards the other marble idols of Shri Ram, Laxman 
and Sitamai, they will be simply placed adjacent to the back wall of the Ga- 
bhara without installing them with any religious ceremony and that would be 
only more or less for enhancing the grace of the entire Gabhara. The Trus- 
tees further stated: 


“Tt is absurd to aver that such an act would hurt the religious feelings of the 
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devotees or would any way divert their attention from the principal Deity installed, 
It is further ridiculous to say that an act would result in the extinction of the Sam- 
pradaya of Shri Ramdas Swami. Thus it will be seen that the instant suit is based 
on fantastic allegation and therefore it would be contrary to law to allow a temporary 
injunction in such a case.” 


(5) The proposed arrangement was being enthusiastically supported by all 
the villagers in the region and other prominent persons who were interested 
in the temple at Chafal. 

On this application under s. 9A of the Civil Procedure Code, the learned 
Extra Assistant Judge heard arguments of the parties after framing a preli- 
minary issue as to whether the suit was maintainable as the plaintiffs wanted 
a temporary injunction and dismissed the suit on the ground that the dispute 
between the parties was not a civil dispute within the meaning of s. 9 of the 
Civil Procedure Code. The learned Assistant Judge held that the sanction 
of the Charity Commissioner was not necessary for the suit as it did not fall 
within the ambit of s. 50(#+) of the Bombay Public Trust Act. The above 
first appeal is filed against the said decision. ` 

The short question for consideration in this case is as to whether the learned 
Assistant Judge was right in holding that the dispute between the parties was 
not a civil dispute. It is well settled that suits as to purely social matters, 
or as to purely religious rites or ceremonies which involve no question of the 
right to property or to any office are not suits of a civil nature. See Sinha 
Ramanuja v. Ranga Ramanuja.! In that case after discussing the entire range 
of cases, Subba Rao J. (as he then was) summed up the legal principles for 
determining whether the suit was of a civil nature or the suit related to re- 
ligious ceremonies or rites as follows (p. 1727): 

“...(1) A suit for a declaration of religious honurs and privileges simpliciter will 
not lie in a civil court. (2) But a suit to establish one’s right to an office in a temple, 
and to honours and privileges attached to the said office as its remuneration or perqui- 
sites, In maintainable in a civil court. (3) The essential condition for the existence of an 
office is that the holder of the alleged office shall be under a legal obligation to discharge 
the duties attached to the said office and for the non-observance of which he may be 
visited, with penalties.” 

The present plaintiffs and the devotees of Shri Ram whom they purport to 
represent do not ask for a declaration to an office in Shri Ram temple and 
the honours and privileges attached to such an office. They are merely asking 
for a particular mode of installation of the idol in the renovated temple on the 
ground that the innovation adopted by the Trustees would diminish the sanc- 
tity attached to the old idol installed in the temple by Swami Ramdas, Prima 
facte the sentiments felt by the plaintiffs are rather not very reasonable as the 
old idol continues to be the principal Deity to be worshipped in the temple. 
However, the very nature of the sentiments make it difficult for a Court of 
Justice to deal with such sentiments regarding religious matters. That is the 
reason why it is the long established practice of Courts of law in this country 
not to interfere or enforce such religious sentimental considerations. | 

In Vasudev v. Vamnaji? Melvill and Kemball JJ. had to deal with a claim 
made by the members of a Committee of management of a Hindu temple, to 
compel the defendants, who were hereditary pujaris or priests of the tem- 
ple, to take out certain ornaments from the treasury of the Managing Com- 
mittee and to place the same upon the image of the God, on such high days 
and holidays as may from time to time be appointed by ‘the Managing Com- 
mittee, and, further, to obtain a declaration that the said ornaments, after 
they have been so taken out of the treasury, are in the custody of the defen- 
dants, and that the defendants are responsible for their safe keeping. The 


1 [1961] A.LR. S.C. 1720. 2 (1880) LL.R. 8 Bom. 80. 
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defendants resisted the suit not on religious ground but on secular grounds. 
Thus they. objected that the suit was not instituted by all the members of 
the Managing Committee. They also stated: that they had no objection 
- to put the ornaments on the idol, but they alleged that they were not respon- 
sible for their safe custody, but that the duty of taking the necessary measures 
for the safety of the ornaments rested upon the Managing Committee. In spite 
of this, a decree was passed against them by the subordinate Court of Chiplun 
and it was confirmed by the District Judge of Ratnagiri. The decree was set 
aside on the ground that the claim made by the plaintiffs was relating to re- 
ligious rituals and the civil Court had no jurisdiction to deal with such a 
claim. Melvil J. held (p. 81): 
“...The regulation of religious ritual is not within the province of the Civil Courts. 
In England, no doubt, there are Courts which have power to compel the due performance 
of public worship; but they are Courts specially constituted for the purpose; and this 
circumstance in itself indicates that there is no such jurisdiction inherent in the 
ordinary Civil Courts, And even the Courts so specially constituted can only deal with 
the ceremonial of the established church, which is the form of worship of the State; 
and they ‘have no power to interfere for the purpose of regulating the rites and usages 
, peculiar to any dissenting sect or body. In India there is no State Church; and no 
Courts empowered to deal with questions, purely ecclesiastical, whether arising in the 
Christian, Hindu, or any other community. It is the policy of the State to protect all 
religions, but to interfere with none. It is for those who profess any form of religion 
to adopt such ritual as they think fit, and to make and enforce such rules as may be 
necessary to secure its due observance. With such matters the Civil Courts have noth- 
ing to do, unless and until they result in an infraction of civil rights. Section 11 of 
Act X of 1877 was passed after the present suit was instituted; but it introduces, ag we 
think, no new law, but merely declares the law, as it has always been administered. 
` That section provides that ‘a suit in which the right to property or to an office is con- 
tested is a suit of a civil nature, notwithstanding that such right may depend entirely 
on the decision of questions as to religious rites or ceremonials? It follows, by impli- 
cation, that suits as to religious rites or ceremonies, which involve no question of the 
right to property or to an office, are not regarded by the legislature as suits of a civil 
nature, nor intended to be brought within the jurisdiction of the Civil Courts,” 

The above decision is binding on me. The present suit is also a suit relat- 
ing to the ritual worship of idols in a temple. It is purely a matter of reli- 
gious rites and ceremonies. The plaintiffs do not claim any proprietary in- 
terest in the idol. They do not make any claim regarding any office attached 
to the worship of the idol. They are not prevented in any manner from 
worshipping the original idol. It may be that their sentiments and feelings 
are somewhat disturbed by the presence of taller and modern idols which are 
being installed by the Trustees but, as the Court cannot interfere with the 
religious rituals, they cannot ventilate their claims and emotions in a Court 
and even if they do so the Court cannot give them any relief having regard 
to the principles stated in the above decision under the provisions of the old 
Civil Procedure Code analogous to the present s. 9 of the Civil Procedure Code 
of 1908. 

The above decision was followed by a Division Bench of the Calcutta High 
Court consisting of Pratt and Bodilly JJ. in Loke Nath Misra v. Dasarathi 
Tewari? That was a suit by a worshipper of an idol, not based on any right 
to the property in the idol or to an office, against its custodians to locate it 
in a particular temple instead of in another. There also there was no alle- 
gation that the plaintiff was prevented from worshipping the idol at the latter 
temple. The Calcutta High Court dismissed the suit observing as follows 
(p. 1076): 


“It seems to follow by implication, as was pointed out in the case of Vasudev v. 
8 (1905) LL.R. 82 Cal. 1072. 
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Vamnaji, that suits as to religious rites and ceremonies, which involve no question 
of the right to property or to an office, are not regarded by the Legislature as suits of 
a civil nature, nor intended to be brought within the jurisdiction of the Civil Court, 
This suit is not based upon any right to the property in idols or to an. office, but upon 
the plaintiffs supposed right as worshipper to insist on the observance of a ceremonial 
regulation relating to the particular temple in which the idol should ordinarily be locat- 
ed. We think that the suit is not one‘of a civil naturé and that it “has been rightly 
dismissed on that ground.” ' A ar 

Though these cases were not referred to in the aforesaid Supreme Court de- 
cision in Sinha Ramanuja’s case, Subba Rao J., as he then was, referred to the 
principles which were similarly laid down by Scotlind C.J., in Striman Kada- 
gopa v. Kristna Tatachariyar.* Scotland C.J. had formulated the legal posi- 
tion thus (p. 306): : f ato 
. “...these clearly shew that every one of the matters in respect of which the suit is 
brought, is purely a matter of religious and sacred observance in connection with the 
worship and ceremonials at the pagoda, and is claimed by the plaintiff as a matter of 
devotional respect and display due to his priestly rank or as a votive offering made to 
him whilst passing in procession through the temples, and when brought to’ the pre~ 
sence of the principal idol.” 

Although the Madras case in the Supreme Court decision related to namams 
claimed by the plaintiff in that case, it is clear that the principle on which 
the case was decided was that in religious and ceremonial matters, the civil 
Court could not grant any relief as it did not relate to civil rights. In my 
judgment the dispute in the present case is completely covered by the jndg- 
ment of Melvill J. which has stood the test of time all these years and which 
clearly laid down that although the policy of the’ State is to protect all reli- 
gions it has also not to interfere with any. Even assuming that the plaintiffs 
had some religious rites to worship Shri Ram’s idol without any other idols 
being installed, the defendants and others who support the installation of other 
idols had also the right to worship in their own way. In such matters which 
are purely religious a civil Court will not interfere as it is not a civil dispute. 

However, Mr. Pratap, learned counsel for the appellants, submitted that the 
fundamental rights of the plaintiffs and other devotees of Shri Ram wor- 
shipped in the way in which the traditional Shri Ram was worshipped in the 
temple guaranteed under art. 25 of the Constitution of India was being in- 
fringed by the Trustees and as the plaintiffs could move the High Court under 
art, 226 or the Supreme Court under art. 32 for enforcement of their funda- 
mental rights they could as well approach the civil Court for enforcing these 
fundamental rights. What is guaranteed under the Constitution are funda- 
mental rights and not civil remedies for fundamental rights which are regu~ 
lated by the Civil Procedure Code and the Specific Relief Act or some other. 
statute which empowers the aggrieved citizens to ventilate their grievances in 
accordance with law recognising such grievances and providing remedies for 
such grievances. When the Civil Procedure Code has confined the rights ty 
only civil disputes, it means by implication that a dispute like the religious 
dispute in the present case cannot be entertained by a civil Court. It may 
be that the plaintiffs have remedies under art. 32 or art. 226. It is entirely a 
different matter. But the civil Court has no jurisdiction.to entertain a suit 
of the present nature which involves only.a disptte relating to religious cere- 
monies and right of worshipping an idol in the temple. That is how the pro- 
visions of the Civil Procedure Code have been interpreted by Courts. 

Mr. Pratap submitted that in the decision of the Supreme Court in Sesham- 
mal v. State of Tamil Nadu, observations are made to the effect that any 
State action which permits the defilement or pollution. of the image by the 
touch of an Archaka not authorised by the Agamas would violently 

4 (1868) MLELC.R. 301. : 5 [1972] 2 S.C.C. L1. 
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interfere with the religious faith and practices of the Hindu worshipper 
in a vital respect and would, therefore, be prima facie invalid under art. 25(1) 
of the Constitution, These observations must however be read in the context 
of the petition under art. 32 which was being considered by the Supreme 
Court in that case. Moreover, with respect, the observation is made guardedly 
by pointing out that it was prima facie so under art. 25(1) of the Constitu- 
tion. Whatever be the position before the Supreme Court in a petition under 
art. 32 or before the High Court under art. 226, the jurisdiction of the civil 
Court is determined by the provisions of s. 9 of the Civil Procedure Code as 
interpreted by the Courts. The decision in Seshammal v. State of Tamil 
Nadu will not, therefore, help the plaintiffs in contending that their suit was 
maintainable under s. 9 of the Civil Procedure Code. 

. Mr. Pratap further relied on a number of decisions where there were reli- 
gious disputes including the dispute with regard to ceremonies and rites but, 
in my judgment, they are all distinguishable on facts as the claims made in 
those cases were all incidental to office and property rights claimed by the 
plaintiffs or were concerned with the right of worship in a temple. In the 
present case as already stated the plaintiffs’ right to worship is not at all in- 
terfered with. They claim a right to worship in the old way and object to 
the new way of:worshipping the same idol. That is what the Trustees con- 
sidered to be artistically graceful to the idols having regard to the structure 
of the temple and the size of the idols to be installed behind the original 
idol. Such a dispute was never dealt with by any of the cases relied upon by 
Mr. Pratap. Thus in His Holiness Peria Kovil Kelvi Appan Thiruvenkata 
Ramanuja Pedda Jiyyangarlu Varlu v. Prathwatht Bhayankaram Venkata- 
charlu,® the main dispute was about the respective rights of Tengalais and 
Vadagalais in the Tirumalai and Tirupathi temples. The prayers to be re- 
peated there were also connected with the office of leading a procession. In 
Krishnasams Ayyangar v. Samaram Stngrachariar,’ the dispute was regard- 
ing removal or alteration of namams or religious marks in a temple. which 
amounted to interference with property. 

That is not the question in the present case. Mr. Pratap however submit- 
ted that the original idol itself had a proprietary interest in the sanctum 
sanctorum of the temple and this interest would include the right of the idol 
to exclude all other idols from the sanctum sanctorum and the right of the 
devotees also to exclude all other idols from the sanctum sanctorum. Mr. 
Pratap is unable to cite any rule or any Dharma Shastra or any other practice 
or usage which has been recognised in any Court of law in connection with 
such rights. I do not think that the personification of the idol can be ex- 
tended to the limits which Mr. Pratap suggests by holding that the idol of 
a temple can treat any other idol in the temple as trespasser. Even in Krish- 
nasami Ayyangar’s case where in a temple in which two rival sects following 
rival gurus had interest in the worship, the Trustees introduced a new metal 
idol’ in addition to the existing stone idol of one of the rival gurus, it was 
held by Miller and Wallis JJ., that such introduction when not effected at 
the expense of the temple and when it does not interfere with the worship of 
the rival sect, is not inconsistent with the usage of the institution and ought 
not to be restrained by an injunction. 

- In Hari Raghunath v. Antajs Bhikaji,’ Sir Lallubhai Shah and Crump JJ. 
laid down that the manager of a public temple has no right to remove the 
image from the old temple with a view to its installation in another building 
which was near the existing building observing as follows (p. 470): 

“,..Taking the, most liberal view of the powers of the manager, I do not think that 


6 (1946) L.R. 73 LA. 156. 8 (1919) LL.R. 44 Bom. 466, 8.0. 22 Bom. 
7 (1908) LL.R. 80 Mad. 158. LR. 884. 
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as the manager of a public temple he can do what he claims the power to do, viz., to 
remove the image from its present position and to instal it in the new building. The 
image is consecrated in its present position for a number of years and there is the, 
existing temple. To remove the image from that temple and to instal it in another building 
would be practically putting up a new temple in place of the existing temple. Whatever 
may be the occasions on which the installation of a new image as a substitute for the 
old may be allowable according to the Hindu law, it is not shown on behalf of the 
defendant that the ruinous condition of the existing building is a ground for practically 
removing the image from its present place to a new place permanently. We are not 
concerned in this suit with the question of the temporary removal which may be neces- 
sary when the existing building is repaired. The defendant claims the right to instal 
it in the new building permanently, and I do not think that as a manager he could do 
so, particularly when he is not supported by all the worshippers of the temple in taking 
that step.” 


But in the facts of the present case the Trustees are not depriving the 
plaintiffs of their rights i in worshipping the old Deity in any manner. They 
are installing the old image and re-consecrating it. That old image would be 
the principal Deity to be worshipped in the temple. The new images are not 
going to be consecrated. In these circumstances it cannot be said that the 
plaintiffs have any right either supported by authority or reason to stop the 
Trustees from installing larger idols behind the principal idol with a view to 
enhance what the Trustees and many of the i of the temple thought 
to be the grace and dignity of the temple. 

In Hari Raghunath v. Antaji Bhikaji, the reason why an injunction was 
granted was that in the facts and circumstances of that case, an entirely new 
temple was being built. That is not the case here. It is undisputed that a 
new temple is being built at the very place where the old temple existed and 
the principal Deity in the new temple would be the very Deity which was 
installed by one of the great saints of Maharashtra, Swami Ramdas. 

Mr. Pratap further relied on Ramakrushna v. Gangadhar? In that ‘case 
the plaintiffs who were the members of an Association known as ‘Suar Nijog’ 
brought a suit in a representative capacity under O. I, r. 8 against the ‘defen- 
dants who were representing the Parthasarthi Nijog, for a permanent in- 
junction restraining the defendants from -constructing a two storied building 
within the inner compound wall of the temple of Lord Jagannath at Puri any 
higher than the height of the said wall and for restraining the defendants 
from defacing the said ‘compound wall in any manner’and to demolish the 
recent brick structure constructed over the same. It was held that the aver- 
ments of the parties in the suit related to a right of property inasmuch as 
it affected the structure of the temple and was likely to spoil the ‘Bhog’ and’ 
as such was maintainable in a civil Court. Mr. Pratap submitted that even 
im the present case the installation of un-consecrated new idols only for what’ 
the Trustees considered to be netessary for increasing ‘the grace and beauty 
of the sanctum sanctorum would not only belittle the existing idol and thereby 
hurt the sentiments and feelings of a large number of worshippers like the 
plaintiffs but will’ amount to prejudicing the rights of property which the 
principal idol and worshippers of the idol had in the Gabhara or sanctum 
sanctorum of the temple of using the sanctum sanctorum exclusively’ for the 
worship of the principal Deity of Shri Ram. : 

This contention again is based on religious feelings and sentiments. The 
lower Court rightly refused to interfere. Such sentiments and emotions, un- 
accountable by reason, founded on blind faith have a tendency to become 
fanatical and result in mounting passions and factious which perhaps cannot 
be controlled by decrees of ordinary civil Courts. No authority has been 
cited in support of the proposition that either the Worshippers of the idol or 


9 [1958] A.LR. Ori. 26, 
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the idol itself have a right recognised by ordinary Courts of law to exclude 
from the sanctum sanctorum other idols or other notions of grace and beauty 
entertained by the managers of a temple. The Courts have, therefore, re- 
frained from interfering with such sentiments and emotions as the ordinary 
Courts are dealing only with notions of reasonable and prudent people in 
ordinary matters and not in religious matters wherein the experience of man- 
kind over and over again has established that people are moved more by faith 
and personal experience and supernatural miracles than by ordinary secular 
considerations based on common sense and common reasons. "Whatever may 
be the basis for the sentiments and emotions, such sentiments and emotions 
are not recognised by ordinary Courts. It is not the province or duty of 
the Court to pronounce on the truth of religious tenets or to regulate religious 
Fites or ceremonies, (See Devachand v. Ghanashyam.") 


Generally suits by the worshipper of an idol not based on any right to 
the property in the idol or to an office against its custodians to locate it in 
a particular temple instead of another or to adorn it at certain seasons or a 
suit to establish a right to recite sacred texts in a temple without a claim to 
any office or emoluments are, all suits relating merely to religious rites and 
ceremonies and are not cognizable by civil Courts. It is only where a right to 
property or office or other civil rights is in question that the suit is cognizable 
by the Court even though it has to decide incidentally questions relating to 
religious rites or ceremonies. (See Thiruvenkaia Ramanuja v. Venkatacharlu.'!) 
In the present case there is no claim to property or office or any civil right. 
Nothing can be a right unless the Courts recognise such right as involving a 
human interest which requires to be protected by the policy of the State. As 
Melvill J. pointed out, although the Courts may protect religion they will 
not interfere with religious ceremonies and rites as such ceremonies and rites 
do not involve any civil right or right to property or office. 


Mr. Pratap also referred to the decision of the Supreme Court in Nar Hari 
v. B.N: Temple Commitiee.2 In that case the plaintiffs.prayed for a decla- 
ration that the plaintiffs were the Pandas of Badrinath Temple and that they 
have a right to personally go into the precincts of the Badrinath Temple at 
all times and on all occasions without obstruction when the said temple was 
open for doing ‘darshan’. They also claimed that they have the right freely 
to go into the precincts of the said temple with their Yajmans or clients 
whenever it was open for assisting them in the matter of darshan or worship 
of God Badrinarayan: and other Deities and in the matter of making offerings 
to them and further a declaration that they had the right to take within the 
precincts of the said temple whatever was put into their hands as gift by 
their clients at the time of worship. They further claimed an injunction 
restraining the defendants ‘‘Rawal’’ temple from interfering with the im- 
memorial rights of the plaintiffs. The Supreme Court set aside the decision 
of the High Court in that case refusing to give relief or declaration to the 
plaintiffs notwithstanding that the Badrinath Temple Committee had passed 
a resolution giving: the Pandas a right to accompany their Yajmans in the 
temple. All that the Supreme Court did was to decree the plaintiffs’ suit 
in part by declaring that they were entitled to accompany their Yajmans in- 
side the temple subject to any bye-law or rule made by the Committee in pro- 
per exercise of their powers under s. 25 of the Sri Badrinath Temple Act. 


It is difficult to see how that case helps the plaintiffs in the present case. 
That was a case directly involving the rights to property of the Pandas and 
the civil Court certainly had jurisdiction to try such a suit. In my judg- 

10 (1985) 87 Bom. L.R. 417, s.c. [1985] ALR. P.C. 53. 
ALR. Bom. 861. 12 [1952] A.LR. S.C. 245. 
IL (1046) 49 Bom. L.R. 408, s.c. [1947] - 
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ment there is nothing in that case which helps the plaintiffs who are not claim- 
ing any right to property or office. 

The last case relied upon by Mr. Pratap is a judgment of the single Judge 
of the Rajasthan High Court in Dayalal v. Pyar Chand. In that 
case it was held that the members of the Bees Panthi Amnai who had con- 
structed the temple and were worshipping the Deity therein according 
to their mode of worship could enforce their claim to the right of wor- 
ship in a civil Court. That case again is distinguishable because the Bees 
Panthis had claims to the temple and property constructed by them and fur- 
ther a right to worship in the temple which is one of the recognised civil 
rights which however is not so in the present case. But Mr. Pratap argued that 
the plaintiffs and other worshippers whom they represent had a right of wor- 
shipping Shri Ram withqut any disturbance or the presence of new Deities 
to be installed by the Trustees and hence their right to worship in such a 
way as to concentrate only on one image could be enforced in the civil Court. 
Mr. Pratap says that the original idol of Shri Ram holds a lotus in both its 
hands and the new idol of Shri Ram and Laxman to be installed by the Trus- 
tees holds bows and arrows and this is likely to be a disturbing element when 
the plaintiffs and their like go to worship the original Deity of Shri Ram. 
What is recognised by the Courts is only the right to worship and not the right 
to worship without any disturbance from others who also come there to wor- 
ship. Such disturbances are incidental to worship which every worshipper 
ordinarily and reasonably puts up with in the sanctum sanctorum of a temple. 
When one enters the sanctum sanctorum of a public temple and starts wor- 
shipping, some might blow a conch, somebody else might offer prayers in Mara- 
thi, another may offer prayers in Hindi, the third in Sanskrit and the fourth 
in Kannad or English. It is not open to any one of these worshippers to say that 
they should not be disturbed in their worship because there is no other way 
of worshipping in a public temple. 

The right which is recognised by the civil Courts is not a fastidious right 

of people who require to be undisturbed both with regard to the past, present 
and future traditions and changes but with regard to people who tolerate the 
ordinary disturbances such as the existence of electric lights and photos and 
other people worshipping in the same sanctum sanctorum. The right to which 
the plaintiffs are claiming cannot, therefore, be said to be a civil right. What 
is held in Dayalal’s case was that the Bees Panthi members had a right to 
worship according to their mode of worship. It was not laid down there that 
they had a right of worship which enabled them to exclude others who want 
to worship in. their own way which the plaintiffs are asking in this case. Thus 
I find that none of the authorities relied upon by Mr. Pratap supports the 
plaintiffs’ case. 
. On the contrary, following the well established principles laid down in 
Vasudev v. Vamnaji, Loke Nath Misra v. Dasarathi Tewari and Sinha Ra- 
manuja v. Ranga Ramanuja, I must hold that the present suit of the plain- 
tiffs did not involve any civil dispute within the meaning of s. 9 of the Civil 
Procedure Code. As stated above if the plaintiffs have any grievances for 
infringement of their fundamental rights they can move the Supreme Court 
under art. 32 of the Constitution or the High Court under art. 226 of the 
Constitution, but their remedy is not to file a suit in the ordinary civil Court 
in view of the provisions of s. 9 of the Civil Procedure Code. 

Moreover, it is difficult to appreciate the contentions of the plaintiffs that 
their fundamental right under art. 25 of the Constitution was infringed me- 
rely because the Trustees instal some new idols-in the sanctum sanctorum in 
addition to the old idol which they are free to worship. Article 25(/) of the 
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Constitution guarantees only right to freedom of conscience and the right free- 
ly to profess, practise and propagate religion which as interpreted by the 
Supreme Court includes not merely religious beliefs but also religious prac- 
tices. This however does not mean that a person who wants to practise his 
religion according to his ideas can prevent other people from practising that 
very religion according to their idea of ritual in that region, I am, there- 
fore, of the opinion that the suit filed by the plaintiffs cannot even be based 
on any cause of action connected with art. 25 of the Constitution. 


It was finally argued by Mr. Pratap that the learned Assistant Judge erred 
in law in proceeding to frame a preliminary issue and dismissing the suit with- 
out taking evidence with regard to the traditional beliefs and practices of 
worship in the temple. This contention is without any merit. Section 9A of 
the Civil Procedure Code was enacted in the Maharashtra State possibly with 
the intention of minimising interlocutory proceedings and appeals. It lays 
down that where by an application interim relief is sought or is sought 
to be set aside in any suit and objection to jurisdiction is taken, such issue 
should be decided by the Court as preliminary issue at the hearing of the 
application. Nothing prevented the plaintiffs from asking the Court to take 
evidence at the trial of this preliminary issue. The parties argued the preli- 
minary issue on the basis of the material on the record. The plaintiffs con- 
tended ‘that what they were claiming was a civil right. The defendants sub- 
mitted that it was not. In these circumstances the appellants cannot have any 
grievance against the determination of the preliminary issue in accordance 
with s. 9A of the Civil Procedure Code. 


; In the result the appeal fails and is dismissed with costs. 
Appeal dismissed: 


Before Mr. Justice Vaidya. 
LACHMANDAS BANSILAL RATHOD 


Y, 
ZUMBERLAL SURAJMAL GANDHI.* 

Transfer of Property Act (IV of 1882), Secs. 50, 3, 105—Bombay Rents, Hotel and 
Lodging House Rates Control Act (LVII of 1947), Sec. 18—Advance amount paid 
as rent by tenant ‘to predecessor of plaintiffs by registered lease for fixed period— 
Plaintiffs purchasing‘ leased property by registered sale deed before expiry of fixed 
period of lease—Whather plaintiffs entitled to recover rent from tenant from date 
of sale deed—Applicability of s. 50, Transfer of Property Act—Section 18 of Bombay 

- Rent Act whether prevents application of s. 50, Transfer of Property Act. 


The defendant under a registered lease executed in 1958 in favour of the plaintiffs’ 
predecessor-in-title paid a certain lump sum in advance towards rent of the pre- 
_ mises at a fixed annual rate for a period of four years. The plaintiffs purchased 
the leased property under a registered sale-deed in 1959 and demanded rent from 
the defendant from the date of the sale-deed as arrears of rent. The lower appellate 
Court, relying upon s. 50 of the Transfer of Property Act, 1882, held that what 
was.pald by the defendant to the predecessor of the plaintiffs wag not rent in ad- 
vance but was a loan and therefore the plaintiffs were entitled to recover rent sub- 
sequent to the date of the sale-deed. 
Held, that the definition of lease under s. 105 of the Transfer of Property Act was 
v~ wide enough tó cover even a lease accompanied with payment of advance rent, 
.,_ + tthat as the rent note was registered, the plaintiffs under Explanation I to s. 3 of 
the Transfer of Property Act must be deemed to have notice of the contents of the 
rent note, 


"Decided, July 21, 1972. Special Civil Application No. 2768 of 1968. 


1972.] LAOHMANDAS 0, ZUMBERLAL (4.0.3.)}—Vaidya J. 679 


that s. 50 of the Transfer of Property Act granted immunity to the defendant who 
had paid the amount as advance rent under a registered rent note to the predeces- 
sor of the plaintiffs, 

that s. 18 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, 
does not prevent the application of s. 50 of the Transfer of Property Act, and 

that, therefore, the plaintiffs were not entitled to recover the rent claimed by them. 

Nand Kishore v. Anwar Husain,| Kavenamma v. _Lingappa? and Ramchandra v. 
Vaidhyachand,3 applied. ` 

Ram Lal v. Mahadeo,4 P. Z. R. Co-operative Society v. Maung Thu Daw,5 Tiloke 
Chand v. Beattie & Co.,6 and Katha Bhatt v. Chotey Lal,? referred to. 


Tre facts are stated in the judgment. - 


G.M. Joshi, for the petitioner. 
N.S. Shrikhande, with G.S. Gupte and M.R. Kotwal, for opponents Nos. 
1(A), 1(B) and 2. 


Vawra J. This is a tenant’s petition under art. 227 of the Constitution of 
India, which was originally filed as Civil Revision Application No. 557 of 
1965 and was allowed to be converted into a Special Civil Application under 
art. 227 of the Constitution. It is directed against the judgment of the Extra 
Assistant Judge dated September 17, 1964, decreeing the landlords’ claim for 
arrears of rent to the extent of Rs. 1983-54 though confirming the decree 
of the trial Court dismissing the plaintiff’s suit for possession. 

The trial Court had dismissed the claim for the said amount on the ground 
that the tenant had under a registered lease deed (exh. 34) dated December 
18, 1958 executed by the petitioner in favour of the former owner Balubai 
Dulichand, paid a sum of Rs. 2,500 towards the rent of the premises at the 
rate of Rs. 700 per annum for four years‘and had agreed to pay Rs. 300 at 
the end of the said period. The trial Court held that the plaintiffs, who pur- 
chased the property under the registered sale deed dated August 20, 1959 
(exh. 33), were not, therefore, entitled to recover any rent from the petitioner, 
observing as follows: 


“The rent note was passed by the Defendant in favour of Shrimat! Balubai Dulichand 
alone. Plaintiff No. 1 Surajmal Kasturchand admits in the cross-examination that the 
Defendant had shown the rent note to him before he had taken the sale deed. He fur- 
ther admits to have gone through the entire rent note. After, having realised that the 
rent note was for a yearly tenancy, he stated that Balubai told him that it was nominal, 
He, however, did not take any writing from Balubal to the effect that it was hollow. 
From the conduct of the plaintiff it is clear that he knew of the rent note and had 
purchased the property with full knowledge of it. He thus acquiesced in the tenancy 
agreement that was entered into between the defendant and Balubai. Now, it is not 
open for him to say that it is bad since one of the co-owners had taken it. It was also 
canvassed on. behalf of plaintiffs that the rent note is hit by S. 18 of the Rent Act since 
the rent for more than 3 months was taken in advance. I fail to understand how the 
rent note is bad as the advance rent was taken. S. 18 states that if the premium or 
advance rent for more than 3 months is taken then the landlord commits an offence 
under that section. If the tenant so desires he may take out the necessary action under 
that Section. However, at any rate the plaintiff cannot rely upon that provision to base 
his case that the lease deed is void. That contention is obviously without substance. 
In view of this, I hold that the plaintiff has paid Rs. 2500/- towards the rent to his 
then landlady Balubal and he is not a defaulter and at this stage the plaintiffs are not 
entitled to recover any rent.” 


1 (1907) LL.R. 80 All. 82, 4 plese Pat. 389 

2 (7908) LLR. 88 Bom. 96, s.c.10™Bom. 5 naa Rang. 202 
L.R. 1190. 6 [1926] A.LR. Cal. 

8 [1956] A.LR. Bom.'647. 7 [1960] A.LR. Raj. 19 
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. The learned Assistant Judge set aside the said finding for the reasons stat- 
ed by him as follows: 


“Before, the sale deed he had already paid the rent in advance for the period 
tdentioned in the sult to Balubai and therefore according to him he was not liable to 
pay rent as claimed from him. But section 50 of the Transfer of Property Act excuses 
payment of rent and- profits of any immoveable property which means that the rent 
ör profits should have become due. If before they become due, anything is paid in ad- 
vance to the former landlord, it is simply loan to him and- it cannot be taken as a dis- 
charge of the rent becoming due after notice of transfer to the defendant. It was so 
observed in Katha Bhatt v. Chotey Lal. Relying upon s. 50 of-the Transfer of Property 
Act, I hold that what was paid by defendant to Balubai was not rent in advance but it 
was loan to Balubai only. The plaintiffs were entitled to recover rent from the defendant 
for the period subsequent to 20-8-1959, according to the’ standard rent, as provided in 
section 109 of the Transfer of Property Act.” ' 

The said decision of the Assistant Judge is challenged as invalid in the above 
petition filed by the petitioner. Mr. Joshi, learned counsel for the petitioner, 
submitted’ that the learned Assistant Judge misconstrued the provisions of 
s. 50, misapplied the decision in. Katha Bhatt v. Chotey Lal, and decided the 

case, contrary’ to a decision of Gajendragadkar J., (as he then was), in Ram- 
chandra. v. ‘Vaidhyachand? Mr. Joshi also relied on a Division Bench deci- 
sion of this Court in Kaveriamma v. Lingappa3 and a Division Bench decision 
of the Allahabad High Court in Nand Kishore v. Anwar Husain, in support 
of his arguments. ~ 

r Now, s. 50 of the Transfer of Property Act is as follows: 

“No person shall be chargeable with any rents or profits of any immoveable property, 
which he has in good faith paid or‘ delivered’ to any person of whom he in good faith 
held such property, notwithstanding it may afterwards appear that the person to whom 
such .payment or delivery was made had no right to receive such rents or profits,” 


Tt ‘was nowhere contended in this case that Balubai had no right to execute 
the rent note or receive the rent. Al that was contended was that she alone’ 
could not have executed the rent note. 

The trial Court rightly held that plaintiff No. 1, having admitted -in the 

¢ross-examination that the defendant had shown the rent note to him before 
he-had-taken the sale-deed and that he had gone through the entire rent note, 
was estopped from contending that the rent note was bad because only one of 
the co-owners had taken it., The other co-owners were all the minor daughters 
of Balubai. Keshavji, the father of the deceased Dulichand, was also made a 
party ‘to the deed. .But it is difficult to see how he could be an heir to the 
property of Dulichand when Diulichand died leaving behind him his widow 
and daughters on March 31, 1957, after the coming into force of the Hindu 
Sugceasion Act, The learned ‘Assistant Judge completely lost sight: of this 
yery important fact and wrongly held that even though the rent note clearly 
recited that the amount was received -as rent, it must be assumed to’ be loan 
because the rent: was not due and could not be recovered by Balubai. 
.- The, definition of: ‘lease’ under s. 105 of the Transfer of Property Act is 
wide enough- to cover even a lease accompanied with payment of advance rent. 
The learned Assistant Judge was also not:right in thinking that there was 
something in s. 50 which deprived the tenant of his right to claim the dis- 
charge under that section. On the contrary, the section protects the rent paid 
bona fide to the.liolder with a defective title and even to a holder who sub- 
sequently loses the title and hence had no right to receivé such rent. LTlustra-' 
tion to s. 50 further makes it clear that even euoues the tenant had paid rent 
1 pan IR. Raj. 19. - L.R. 1196 
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without notice of transfer, the tenant is discharged. In the present case, 
irrespective of whether the plaintiffs-landlords had seen the rent note or not, 
as the rent note is registered, he must be deemed to have noticed all the con- 
tents of the registered document, particularly in view of the fact that the 
tenant was in possession thereof having regard to the Explanation I to the 
definition of ‘‘a pergon is said to have notice’? under s. 3 of the Transfer of 
Property Act. Apart from authorities, therefore, to my mind it seems clear 
that the tenant had complete immunity under s. 50 of the Transfer of Pro- 
perty Act from being sued for the rent for four years for which he had al- 
ready paid rent before the plaintiff purchased the property. 

The trial Court was also quite right in holding that under s. 18 of the Bom- 
bay Rent Act, though the landlord is prohibited from receiving any fine, pre- 
mium or advance rent for more than three months, there was nothing in that 
section which prevented the tenant from paying the rent in advance and from 
pledding discharge. Even assuming that that view was not correct, there was 
nothing under s. 18 which dis-entitled the tenant from claiming immunity un- 
der s. 50 of the Transfer of Property Act. This conclusion derives support 
from the three cases relied upon by Mr. Joshi. A Division Bench of the 
Allahabad High Court in Nand Kishore v. Anwar Husain dealt with a case of 
a lease for a period of ten years. The lease contained a provision to the effect 
that if at any time during the currency of the lease the lessor should demand 
any portion of the rent in advance from the lessee, the latter should be bound 
to pay it on obtaining a receipt. Subsequent to the execution of this lease the 
demised property was sold by auction in execution of a decree. The auction- 
purchaser sued the lessee for rent but was met by the plea that the rent claim- 
ed had been paid to the lessor in advance under the terms of the lease. The 
lease was registered and it was found that the auction-purchaser had not made 
inquiry of either the lessor or the lessee as to whether or not any rent had 
been paid in advance according to the terms of the lease. It was held that 
under these circumstances the plaintiff was not entitled to recover possession. 
While observing that the payment of rent before it became due was not ordi- 
narily a fulfilment of the obligation imposed by a covenant to pay rent, it was 
laid down that in the circumstances of the case, an advance to the lessor with 
an agreement on his part that when.the rent became due such advance will be 
treated as a fulfilment of the obligation to pay the rent was binding on the 
auction-purchaser and the tenant was discharged. Mr. Shrikhande submits 
that this case has no application to the facts of the present case, because this 
case did not consider s. 50 of the Transfer of Property Act. It is true that 
s. 50 is not referred to in the judgment but the principle of law with regard 
to the discharge of the tenant stated in the judgment is based on equity. Once 
the tenant is discharged from -his liability to pay rent, he cannot be again 
asked to pay the rent. In my judgment, Mr. Joshi was quite right in his sub- 
mission that it is applicable to the facts of the present case. 

In Kaveriamma’s case, Scott C.J., who delivered the judgment of the Divi- 
sion Bench consisting of himself and Chandavarkar J., dealt with the plain- 
tiffs’ claim to recover possession from defendant No. 1 on the ground that he 
was the lessee of the property and he was, therefore, liable to pay rent to him. 
The property had come into the possession of the plaintiffs’ family by a 
deed of mortgage dated December 14, 1895, which was executed with posses- 
sion in favour of Subraya on behalf of himself and his younger brother. On 
the same date, December 14, 1895, Subraya in his own name granted a lease 
of the property for twelve years to defendant No. 1. Subraya after some 
years died, his interest as mortgagee surviving to his younger brother Ram- 
krishna. Ramkrishna also died; and the person who became entitled as his 
heir was plaintiff No. 1. Plaintiff No. 1, however, did not live with her bro- 
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thers and upon the death of Ramkrishna, the property was taken possession 
of and was managed by Subraya’s widow Gowri, whose name was entered in 
the khata. She was an ostensible owner of the property. She demanded rent 
from defendant No. 1. Defendant No. 1 paid her rent for the years 1902 and 
1903. The plaintiffs filed a suit to recover rent for those years on the ground 
that Gowri had no authority to receive rent and give a discharge for the same. 
Scott C.J. held that at the time defendant No. 1 paid these rents to Gowri, 
Gowri could have filed a suit against him as Subraya’s heir and it was also 
apparent from the findings of the District Judge that the defendant in mak- 
ing the payment to Gowri was acting in good faith; and hence the case clearly 
fell within the ambit of s. 50 of the Transfer of Property Act. It was argued 
on behalf of the plaintiffs that s. 50 had no application to the case where there 
has been no assignment by the lessor during the tenancy. Scott C.J. ob- 
served (p. 104): 

“The section, however, is not in terms limited to such cases, and, we think, its lan- 
guage is general enough to cover the case before us, We must therefore hold that the 
first defendant is not chargeable with the rents sued for, and we therefore confirm the 
decree of the lower Court and dismiss the suit.” 


With respect to this case also, Mr. Shrikhande contended that the case is dis- 
tinguishable on facts. It is true that the facts are different but the principle 
on which the decision is based applies, as contended by Mr. Joshi, with all 
force, to’ the facts of the present case. Section 50, as stated by Scott C.J., 
was in general terms. There is no reason why that section should not grant 
immunity to the tenant, who paid under a registered rent note to the prede- 
cessor of the plaintiff as in the present case. 


Mr. Joshi relied on the decision. of Gajendragadkar J. in Ramchandra v. 
Vaidhyachand, in support of his proposition that notwithstanding s. 18 of the 
Bombay Rent Act, the tenant who had paid rent in contravention of that sec- 
tion was still discharged from his liability if he had actually paid the rent. 
In that case, Gajendragadkar J. (as he then was), held that though under 
s. 18(2) more than six months’ rent could not be appropriated where the tenant 
required appropriation to be made in terms of the deposit receipt, it would 
be reasonable to confine the claim to the terms of the receipt itself and if the 
terms of the receipt plainly confine the right to the rent payable in respect 
of only one of the tenancies, the landlord should and is bound to appropriate 
an adequate amount in-respect of the rent due for that tenancy only, for the 
entire period (even exceeding six months) for which the rent is due. As 
stated above, there is nothing in s. 18 which prevents the application of s. 50 
of the Transfer of Property Act. Even though the case may be distinguish- 
able as dealing with the case of appropriation in respect of tenancies, the prin- 
ciple that the appropriation can be made notwithstanding the provisions of 
s. 18, as laid down by Gajendragadkar J., supports the argument of Mr. Joshi. 


Mr. Shrikhande, on the other hand, submitted that the decision of a Divi- 
sion Bench of the Patna High Court in Ram Lal v. Mahadeo, and a Single 
Judge of the Rangoon High Court in P.Z.R. Co-operative Society v. Maung 
Thu Daws have taken a different view. He also submitted that in Toke 
Chand v. Beattie & Co.,7 the Calcutta High Court had taken a different view. 
I have read these cases. I find nothing in the cases to help the argument of 
Mr. Shrikhande. In the Patna case, after the lessor had lost the right to 
recover rent, an advance rent was paid and the decision of the Paina High 
Court is based on the consideration that discharge given by the landlord to 
the tenant in those circumstances was not a valid discharge. In the Calcutta 
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decision, it was held: ‘‘In order to get the benefit of the protection of s. 50, 
the tenant must pay rent as rent and must not pay rent in advance which, in 
the circumstances, was a mere loan to the lessor.” This case actually supports 
the argument advanced by Mr. Joshi as, in the present case, it is expressly 
stated in the rent note itself that the amount was paid as rent. The benefit 
of s. 50 must be, therefore, given to the tenant. The Rangoon decision, which 
merely refers to those two decisions, does not carry the argument of Mr. Shri- 
khande any further. 

The learned Assistant Judge relied on a decision of the Rajasthan High 
Court in Katha Bhatt v. Chotey Lal, which again does not support the argu- 
ment that s. 50 will not apply where the amount is paid as advance rent, as 
contended by Mr. Shrikhande. Mr. Shrikhande himself fairly stated that that 
decision does not support the argument advanced by him and the learned As- 
sistant Judge was not right in relying on the said decision. That was a case 
of monthly tenancy. That was not a case like the present one where under 
the registered rent note itself, an advance rent was paid as rent, being consi- 
deration for the lease. The learned Assistant Judge was, therefore, not justi- 
fied in applying the ratio in that decision to the facts of the present case. 

In the result, the petition succeeds. The judgment and the decree passed by 
the learned Assistant Judge are quashed and the decree passed by the Joint 
Civil Judge, Junior Division, on March 29, 1968, is restored. The petitioner 
must get his costs throughout, including the costs of his cross-objections, 
Rule made absolute. 


Rule made absolute. 





CRIMINAL REVISION. 


Before Mr. Justice P. S. Shah. 
ABDUL KARIM KASAM VIRANI v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Sec. 589B—Whether power to inspect site under 
s. 539B can be exercised by Judge or Magistrate only after recording of evidence by 
Court—Local inspection of place whether can be assumed to prejudice Court against 
accused or reduce it to the position of a witness or it can take place of evidence. 


Under s. 539B of the Criminal Procedure Code, 1898, discretion is given to the 
Judge or the Magistrate to visit and inspect the site at any stage of the inquiry 
or trial, It obviously depends on the facts and circumstances of each case whether 
the Judge or the Magistrate should exercise his discretion to visit and inspect the 
place at a particular stage. He may do so before, during the course of or after the 
completion of the recording of the evidence, depending on the facts and circum- 
stances of the case. There is no justification for the view that the powers con- 
ferred under s. 539B of the Code should be exercised only in exceptional circum- 
stances or only after the evidence is recorded by the Court, The only condition 
to be fulfilled before undertaking such a visit is that the Court must be of opinion 
that it is necessary to view the place for the purpose of properly appreciating the 
evidence given at the inquiry or trial. 

It is not possible to assume that the Court would be prejudiced against the 
accused by the inspection that may be made by it before the evidence is recorded 
mor is it possible to accept the contention that the Court would be reduced to the 
position of a witness by the inspection of the place. 

Local inspection made by the Judge or Magistrate under s, 539B cannot take the 
place of evidence. He can, however, use the inspection not only for understanding 
the evidence but also for testing the veracity of the witnesses deposing before 
him as regards the features of the locality. 


“Decided, February 13, 1973. Criminal Revision Application No, 80 of 1978. 


684 THE BOMBAY LAW REPORTER. [VOL. LXXV, 


`~ 
Dwarika Prasad v. Ram Nath,! dissented from. 
Karamat v. The Queen, not applied. 
Ragunandan Prasad v. Ramadhin Singh3 and Pritam Singh v. State of Punjab, 
referred to, 


Tax facts are stated in the judgment. 


V. P. Tipnis, for the petitioner (original accused). 
H. A. Solker, Assistant Government Pleader, for respondent No. 1-State. 


R. Jethmalani instructed by Purnanand & Co., for respondent No. 2 (original 
complainant), 


P. S. Smam J. This criminal revision application filed by the accused chal- 
lenges the order dated December 14, 1972, passed by the learned Sessions Judge, 
Kolaba, confirming the order of the Judicial Magistrate, First Class, Panvel, 
granting the complainant’s application requesting the Court to visit and in- 
spect the alleged construction work carried on by the accused. 

The complainant is the Controller of Unauthorised Constructions, City and 

Industrial Development Corporation of Maharashtra Limited, Thana. On Octo- 
ber 25, 1972, he filed a private complaint with the Magistrate against the accused 
making the following allegations. The accused who is the owner and occupant 
of a plot of land bearing survey No. 116/2 plus 5A in village Kalamboli, 
Taluka Panvel, undertook and carried out the unauthorised development of 
the said land without the permission of the competent authority. This un- 
authorised development was detected by the officers of the CIDCO in an incom- 
plete state on December 22, 1971, and the accused was served with a notice 
dated April 12, 1972, requiring him to discontinue the unauthorised develop- 
ment. However, the accused continued the unauthorised development and com- 
pleted the work of the building after the service of the notice. Thereafter, on 
August 29, 1972, the complainant issued a notice to the accused under the 
provisions of sub-s. (Z) of s. 53 of the Maharashtra Regional and Town Plan- 
ning Act, requiring him to demolish the said structure. However, the accused 
disregarded the requisition notice and failed to demolish the construction. 
Thereafter, the complainant personally inspected the unauthorised construc- 
tion on October 7, 1972, when it was noticed that the structure of the main 
building was almost complete, although the wooden frames of windows were 
not fitted with glasses..4The building was also not painted. It was found 
locked and was not brought under use. He also found that there was no water 
connection or electrice power installed. On these facts, it was alleged that the 
accused had committed an ‘offence under 8. 53(6) (a) read with s. 538(7) of the 
Maharashtra Regional and’ Town Planning Act. 
- On the day the complaint was filed, the complainant also filed an application 
requesting the learned Magistrate to have local inspection of the construction in 
question. In this'application, it was alleged that the accused was taking a false 
plea that only internal'repairs had been carried out which did not require per- 
mission under- the Act and that he was falsely alleging that the building was 
already under use for which it was constructed. The complainant requested 
thé Court to have: loċal inspection of the construction work to verify the truth, 
as it would also reveal the condition in which the building then existed. It 
was further alleged in the application that the building was in the stage of 
finalisation and was neither occupied nor brought under use, and this could 
be verified by local inspection by. the Court. . 

This application was opposed by the accused. It was, inter alia, contended 
that the local inspection of the place would reduce the Court to the position of a 


1 [1951] A.LR. Vindhya Pradesh 1... . 8 Vox: ALR. Patna 656. . 
2 [1956] A.C. 256, - - ++ ++ -& f1956]:A.LR. S.C. 415. 


1978.] ABDUL KARIM V. THE STATE (4.CRB.J.)—P. S. Shah J. 685 


witness. It was also contended that he did not dispute the fact of construc- 
tion and, therefore, it was a matter of evidence and interpretation of law. He 
further submitted that the application was not tenable at that stage and it was 
open to the complainant to make a similar request after the evidence was over. 

Relying on the provisions of s. 589B of the Code of Criminal Procedure, 
the learned Magistrate granted the complainant’s application. He rejected the 
contention of the accused that if the local inspection of the place was taken, he 
would be reduced to the position of a witness. 

The accused challenged the said order of the learned Magistrate by prefer- 
ring a revisional application before the learned Sessions Judge, Kolaba, who 
confirmed the order passed by the learned Magistrate and dismissed the revi- 
sional application. 

Mr. Tipnis, the learned counsel for the accused, contends that the order 
passed. by the learned Magistrate is illegal and improper. Relying on the con- 
tents of the complainant’s application, he submits that the real purpose in 
making the application is to lead evidence in the form of inspection by the 
Court and prejudice the mind of the Court against the accused. He points 
out that the complainant wanted to show to the learned Magistrate that the 
case of the accused was false and that he was telling lies. He submits that it 
is only in exceptional circumstances that the Court or the Magistrate should 
order local inspection of a site and, in any event, it should not be undertaken 
at the very initial stage before recording any evidence in the case. His sub- 
mission is that the inspection of the place at such an early stage is likely to 
reduce the learned Magistrate to the position of a witness, as he is bound to 
be prejudiced by what he observes at the time of inspection. 

This case involves the interpretation of the provisions of s. 539B of the Code 
of Criminal Procedure. It provides: 

“539B. (1) Any Judge or Magistrate may, at any stage of any inquiry, trial or other 
proceeding, after due notice to the parties, visit and inspect any place in which an 
offence is alleged to have been committed, or any other place which it is in his opinion 
necessary to view for the purpose of properly appreciating the evidence given at such 
inquiry or trial, and shall without unnecessary delay record a memorandum of any rele- 
vant facts observed at such inspection, 

(2) Such memorandum shall form part of the record of the case. If the Public 
Prosecutor, complainant or accused so desires, a copy of the memorandum shall be 
furnished to him free of cost: : 

Provided that, in the case of a trial by jury, the Judge shall not act under this sec- 
tion unless such jury are also allowed a view under section 293.” 


On a plain reading of this section, it would appear that the Judge or the Magis- 
trate has power to visit and inspect the place at any stage of any inquiry, 
trial or other proceeding. The wording of the section is very wide and it does 
not limit the powers of the Judge or the Magistrate to visit and inspect a place 
only after the evidence is recorded and not before. However, these powers 
can be exercised and local inspection made only if the Judge or the Magistrate 
is of the opinion that the same is necessary for the purpose of properly appre- 
ciating the evidence given at such inquiry or trial. The purpose of local in- 
spection is no doubt limited by the wording of the seetion, but discretion is 
given to the Judge or the Magistrate to visit and inspect the site at any stage 
of the inquiry or trial. It obviously depends on the facts and circumstances 
of each case whether the Judge or the Magistrate should exercise his discretion 
to visit and inspect the place at a particular stage. He may do so before, 
during the course of or after the completion of the recording of the evidence, 
depending on the facts and circumstances of the case. There is no justifica- 
tion for taking the view that the powers conferred under s. 539B should be 
exercised only in exceptional circumstances or only after the evidence is re- 
corded by the Court. To put such an interpretation on the section would be 
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to introduce words which are not found in the section itself. The section does 
not say that the powers can be exercised only in exceptional circumstances or 
after the evidence is recorded. Far from suggesting such an interpretation, 
the wording of the section tends to indicate to the contrary. If the Legislature 
intended to so limit the powers of the' Judge or the Magistrate, it would not 
have used the expression ‘‘at any stage of any inquiry, trial or other proceed- 
ing’’ in the section. The only condition to be fulfilled before undertaking such 
a visit is that the Court must be of the opinion that it is necessary to view 
the’ place for the purpose of properly appreciating the evidence given at the 
inquiry or trial.’ It is possible to imagine several types of cases where the 
Court might think it proper to visit and inspect the. place even before the wit- 
nesses are examined. For instance, in a murder trial, there. may be an occa- 
sion when the Judge might feel the necessity of viewing the place of occur- 
rence and its surroundings to enable him to understand the evidence of the 
eye-witnesses.. The Judge need not in such cases wait till all the evidence is 
recorded by him.’ On the other hand, it would be easier for him to appreciate 
and understand the evidence given by the prosecution. witnesses if he first 
visits and inspects the scene of offence. Same discretion can be exercised by 
the Judge or the Magistrate in a case where the nature of construction of a 
building is a relevant point for consideration. In the instant case, the alle- 
gation is that the building has been recently constructed by the accused, and 
in some respects it is still incomplete. The prosecution witnesses would give 
evidence in support of this contention. The said evidence may go into minute 
details regarding the nature as well as the present state of the construction 
of the building. There will be so many aspects of the factual position of the 
construction on which the prosecution may lead evidence. Such evidence may 
also involve expert evidence of an architect or an engineer. . The learned 
Magistrate recording the evidence may-not be in a position to properly under- 
stand and appreciate what the witnesses would depose to before him in the 
matter of the construction of the-building. In order to properly appreciate 
the evidence of such witnesses, it is highly desirable that the learned Magis- 
trate should himself visit and inspect the structure. If he does so before the 
evidence is actually recorded, it would be easy for him to properly appreciate 
the evidence given by the’ witnesses. ` ` 

Mr. Tipnis’s contention that the Magistrate would be prejudiced by the 
inspection of the place before he records the.evidence in the case has no merit. 
Jf this argument is to be accepted the provisions of s. 539B would be render- 
ed nugatory because the same argument could be advanced even if the place 
is inspected after the evidence is recorded. If the Judge or the Magistrate 
chooses to have local inspection after the evidence is recorded, it could equally 
be urged that he is likely’to be prejudiced by what he lias seen at the time of 
inspection. There is no ground to assume that the Court would be prejudiced 
against the accused by the inspection that may be made by it before the evi- 
dence is recorded. It is’also not possible to accept the contention that the 
Court would be reduced to the position of á witness by the inspection of the 
place. The section clearly permits local inspection by the Judge or the Magis- 
trate, although the purpose thereof must be to enable him to properly appre- 
ciate thé evidence given beforé him. Moreover, it is clear from the section 
itself that certain safeguards have been provided by the Legislature to avoid 
any controversy regarding the actual observation. made by the Judge or the 
Magistrate at' the time of local inspection. The section provides that the ins- 
pection should be made after due notice ‘to the parties and the Judge or the 
Magistrate must record a memorandum of the relevant facts observed at such 
inspection without unnecessary delay. The section also requires that such 
memorandum shall form part of the record of the case and copies thereof shall 
be furnished ‘to the parties if they so désire. ` i 
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Mr. Tipnis strongly relies on the observations of the Vindhya Pradesh Judi- 
cial Commissioner’s Court in Dwarika Prasad v. Ram Nath.! In that case, 
the Magistrate had discharged the accused on the ground that the prima facie 
evidence did not make out the offence under the sections mentioned in the 
complaint. The complainant challenged this order of discharge by a revi- 
sional application. The Judicial Commissioner’s Court took the view that the 
Magistrate was wrong in discharging the accused simply because he found that 
the case made out against the accused was not the one-defined in the sections 
mentioned in the complaint, but something else. It was held that the res- 
ponsibility for the application of a particular section of the Penal Code or any 
special law rested on the Magistrate and not on the party. On this ground 
the order of discharge passed by the learned Magistrate was set aside and he 
was directed to hold a further inquiry to find out whether a prima facie case 
had been made out, or there was ground for presuming that prima facte the 
accused had committed an offence. While so deciding the case, the Court 
made certain observations with regard to the interpretation of s. 589B which 
are now being relied on by Mr. Tipnis. The relevant observations in paras. 10 
and 11 of the judgment are as under (p. 2): 


(10) There is one more point also. The learned Magistrate has held a local inspec- 
tion under S. 539(B). This-section is so widely framed as to justify a local inspection at 
any stage, before framing charge, or as for: that matter even before recording the evidence. 
The only purpose of local inspection being to properly appreciate the evidence given at 
the trial it is only reasonable that the local inspection should, as a rule, come after all the 
evidence is recorded. The obscurity, if any, in the earlier stages of the hearing may 
clear as more evidence is recorded, so the Court should not be hasty unless there are 
some very exceptional grounds. As more evidence is recorded there may be fresh aspects 
of the problem, which a local inspection may help in proper appreciation. Obviously, it 
is neither proper nor practicable for the Court to be holding repeated local inspections 
at every stage of the case. Thus, unless in the exceptional circumstances, no local 
inspection should be made till after all the evidence is recorded. 

(11) Even that should be resorted to very sparingly, the Court taking special pre- 
cautions to prevent itself becoming a witness unconsciously. On some occasions it is 
practically impossible for the Court to make a local inspection, and not import new mate- 
rials collected by it. The moment the Court collects new materials it becomes a witness, 
and as it cannot cross-examine itself, it cannot try the case.” 


It would appear from these observations that the powers to have local inspec- 
tion at any stage even before the evidence is recorded are not disputed. How- 
ever, the view taken is that no local inspection should be made till after all 
the evidence is recorded except in exceptional circumstances. With respect, 
it is not possible to agree with these observations. As indicated earlier, the 
powers under s. 539B are wide and can be exercised at any stage of the in- 
quiry or trial. It all depends on the facts and circumstances of each case 
as to whether the Judge or the Magistrate should visit and inspect any parti- 
cular place. In some cases, it may even be desirable for the Judge or the 
Magistrate trying the case to undertake local inspection in the early stages 
of the trial. So long as the object and’ the purpose of the local inspection, 
viz., to properly appreciate and understand the evidence, is not lost sight of 
by the Judgé or the Magistrate, local inspection cannot be objected to merely 
because it is taken before recording the evidence. As stated earlier, even the 
said decision relied on by Mr. Tipnis recognises the power of the Judge or 
the Magistrate to visit and inspect the place before recording any evidence. 
In this connection, a reference may be made to the observations of the 
Patna High Court in the case of Ragunandan Prasad v. Ramadhin Singh, 
to the effect that the law allows a trying Magistrate to make local inspection 
for the purpose of understanding the evidence and it does not limit the power 
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of. making such inspection to a period subsequent to the commencement of the 
hearing of witnesses; all that is required is that the inspection should be 
limited to actual observation and should not include the taking of depositions. 
It is fairly well-settled that local inspection made by the Judge or the Magis- 
trate cannot take the place of evidence. .However, the Judge or the Magis- 
trate can use the inspection not only for understanding the evidence but also 
for testing the veracity of the witnesses deposing before him as regards the 
features of the locality. i 


Mr. Jethmalani, the learned counsel for the complainant, tried’ to contend 
that it is desirable that the Judge or the Magistrate should invariably make 
it a point to view.the place and that.such a view is, in law, part of evidence. 
He has drawn my attention to the observations of the Judicial Committee of 
the Privy Council in Karamat v. The Queen; to the effect that a ‘‘view’’ is 
part of the evidence and it is in substitution for or supplemental to plans, 
photographs and the like. That decision was based on the provisions of s. 44 
of the Criminal Law (Procedure) Ordinance of British Guiana which tnter 
alia provide that if the Judge considers it to be in the interest of justice, he 
may direct that the jury have a view of any place, person or thing connected 
with the case upon the terms and conditions which seem to him proper. It is 
also provided that the practice and procedure in criminal trials, including 
the practice and procedure relating to juries, should conform as nearly as 
possible to that which obtains in England. The said observations of the Judi- 
cial Committee of the Privy Council cannot apply here in view of the clear 
wording of s. 589B of the Code of Criminal Procedure. It is, therefore, 
not -possible to -accept the submission of Mr. Jethmalani that a ‘‘view’’ by 
the Judge should be treated as part of evidence. 


In this connection, a reference may be made to the decision of the Supreme 
Court in Pritam Singh v. State of Punjab4 The relevant observations are 
as follows (p. 428): : 

“The learned -Additional Sessions Judge,...recorded his impression accordingly. This 
type of evidence was very strongly criticised by the learned counsel for the appellants 
as real evidence which was not justified at all by the provisions of S. 539B, Criminal 
P.C. or otherwise and it was urged that it was a matter which prejudiced the defence 
of the accused. . ; i 

The learned Additional Sessions Judge was certainly not entitled to allow his view 

or observation to take the place of evidence because such view or observation of his 
could not be tested by cross-examination and the accused would certainly not be in 
a position to furnish any explanation in regard to the same.” 
It would, therefore, appear that the ‘‘view’’ by the Judge or the Magistrate can- 
not be allowed to.take the place of evidence in view of the express provisions 
of s. 539B. It is, therefore, not possible to give a larger scope to the powers 
of the Court under this section by treating the view by it as part of evidence. 
It can only be used for the limited purpose indicated above. 

I do not think that the learned Magistrate has exceeded his powers in or- 
dering the local inspection in this case. The learned Sessions Judge was, 
therefore, right in rejecting the revision application. . 

In the result, this revision application is ‘rejected. Rule discharged. 

Application rejected, 


8 [1956] A.C. 256. ` 4 [1956] ALR. S.C. 418. 
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ODPELLATE CIVIL. 


Before Mr. Justice Bhasme. 
TANHABAI JAIVANTA ILAG v. DHONDIRAM PANDURANG ILAG.* 


Co-sharers—Co-sharers in common well—Rights of co-sharers in well how to be regulated 
by Courts. 


There is no hard and fast rule which regulate the rights of co-sharers in respect 
of a common well If it is a matter of agreement between parties then that agree- 
ment must be adhered to. When there is immemorial user and a sort of customary 
right is established, then also the Courts will have to give due importance to such 
immemorial user while deciding the conflicting claims of the co-sharers to the 
common well. Persons who have acquired a share in a portion of the land and a 
share in the well must accordingly use the water for that land only. In the absence 
of any express terms in a document or other evidence of immemorial user, a co- 
sharer’s right cannot be restricted in any manner so long as the co-sharer does 
mot exceed the enjoyment of his share in a common well. 

Ramachandra v. Venkatachala,! Nanjappa v. Ramaswami2 Venkatarama Sastri v, 
Venkatanarasayya3 and Ramu Krishna Penappr v. Dnyanu Bapu Benapure,4 re- 
ferred to. 


Taer facts are stated in the judgment. 


N. D. Hombalkar, for the appellant. 
B.R. Apte, for K.J. Abhyankar, for respondents Nos. 2 to 5. 


Baasme J. This is plaintiff’s second appeal directed against the appellate 
decree passed by the learned District Judge, Ahmednagar, in proceedings 
arising out of Civil Suit No. 134 of 1962. The appellant had filed a suit for 
declaration and injunction in respect of her right to take water of the well 
situate in Survey No. 246/3. According to the appellant she had 3/4th share 
in the well standing in survey No. 246/3. She had installed an engine at the 
well for irrigating the lands in her possession. While she was exercising her 
right to take water to the extent of her share on November 28, 1962 the defen- 
dants offered obstruction. Hence she filed the suit for declaration of her share 
and for permanent injunction to ensure peaceful enjoyment of her right to 
take water from the well. The appellant owns lands survey Nos. 246/1, 244/1 
and 245/1B. According to the appellant she could irrigate all or any of these 
lands which were of her ownership. 

The suit was resisted by the defendants, who are co- sharers having a share 
in the well. Defendant No. 1 by his written statement at exh. 14 resisted the 
plaintiff’s suit on certain grounds. According to the defendant the suit well 
was in survey No. 246/3 and not in survey No. 246/2. But this contention is 
without significance as the plaintiff had subsequently amended the plaint by 
effecting an appropriate correction. According to the defendant the plaintiff 
had got only 2/3rd share in the well. Survey No. 246/2 exclusively belongs 
to defendant No. 1. The use of the water is restricted to survey No. 246/1. 
Therefore the plaintiff cannot take the well water to the other two suit lands. 
There are some other minor contentions raised by the defendants but for ‘the 
disposal of this second appeal they are not relevant. The other defendants, 
who are also co-sharers along with defendant No. 1, by passing a purshis exh. 16, 
adopted the written statement filed by defendant No. 1. 


*Decided, Jan 80,1973. .Sccond Appeal 1 [1962] A.LR. Mad. 498. 
No. 1184 of 1968, against the decision of V. R. 2 [1951] A.LR. Mad. 459. 
Talasikar, District Judge at Ahmednagar, in 3 [1929] A.LR. Mad. 25. 
Regular Civil Appeal No. 495 of 1964, modi- 4 (1972) Second Appeal No. 984 of 1965, 
f the decree passed by U.R. Joshi, Civil decided by Vaidya J., on October 10, 1972 
udge, Junior Division at Shee. in Civil (Unrep.). 
Suit No. 184 of 1962. 
B.L.R.—4, 
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The learned Civil Judge. framed the relevant issues consistent with the plead- 
ings of the parties. The parties led no oral evidence and they passed a joint 
purshis to that effect at exh. 23. In other words, both the plaintiff and defendants 
have relied only on the documents on record. The learned trial Judge came 
to the conclusion that the plaintiff had 3/4th share in the well standing in survey 
No. 246/3. She was entitled to take water of the well to her other lands bear- 
ing survey Nos. 244/1 and 245/1B. Accordingly, the learned Judge decreed the 
plaintiff’s suit for declaration and permanent injunction to the extent of 3/4th 
share in the well. 

The decree was challenged in appeal by the defendants. The learned appel- 
late Judge after consideration of the contentions of the parties came to the 
conclusion that the plaintiff had 2/8rd share in the well but she had a right 
to take water from the suit well to the extent of her 2/8rd share to survey 
No. 246/1 only. She could draw the water with the help of an engine after 
turns were fixed provided she did not draw water from the well in excess of 
her right. In the result the learned’ District Judge allowed the appeal and 
suitably modified the decree of the trial Court. 

Mr. Hombalkar, who appears for the appellant-plaintiff, has challenged 
the legality of the decree mainly on the ground that the plaintiff’s user of the 
well water cannot be restricted only to her land bearing survey No. 246/1. 
According to Mr. Hombalkar the appellate Court has committed an error of 
law while construing the relevant documents which impose no restriction on 
the right of the plaintiff regarding the use of the well water. For appreciat- 
ing this contention a few more facts will have to be stated. These facts are 
not disputed by either party. Survey No. 246/1 is of the ownership of the 
plaintiff. Survey No. 246/2 belongs to the defendants, The well is situate in 
survey No. 246/3. It appears that the original survey No. 246 measured 9 acres 
and 89 gunthas. Under sale-deed exh. 25 dated January 6, 1913, the original 
owner Bala Bapuji Hundekari sold the land bearing survey No. 246 to Anjana- 
bai Vithoba Kakad. The sale-deed shows that the vendor sold to the vendee an- 
other land also ie. survey No. 245. Anjanabai had purchased the whole of sur- 
vey No. 246 with a well in it and also the other land. On July 27, 1917 she 
executed a sale-deed exh. 24 in favour of the plaintiff’s husband in respect 
of 3 acres and 38 gunthas in survey No. 245 and 4 acres and 37 gunthas 
out of survey No. 246. The recitals of the sale-deed show that the vendor 
had sold half the share in the well to the plaintiff. In other words, the ven- 
dor roughly sold half’ the share in survey No. 246 along with one half share 
in the suit well. It is not clear how. the defendants came to acquire 
survey No. 246/2 measuring 2 acres and 17 gunthas. The learned appellate 
Judge after consideration of the recitals of the deed, the extracts of re- 
cord of rights and contents of the decrees in the earlier litigation has record- 
ed a finding that the well is situate in survey No. 246/3. The learned appel- 
late Judge has not recorded a clear-cut finding about the extent of the acreage 
of survey No. 246/3. But the plaint allegation that survey No. 246/3 mea- 
sures 7 gunthas is not seriously disputed by the defendants. The learned Judge 
has found, after consideration .of the above material, that the plaintiff had 
proved her title to the suit well to the extent of 2/8rd share and not 3/4th share. 
Mr. Hombalkar for the appellant has not challenged this finding before me. 
The only dispute which will survive for consideration is whether the plaintiff 
had the right to irrigate her other two lands apart from survey No. 246/1. 

Mr. Hombalkar in support of his case that the plaintiff had the right to use 
the water of the well in such manner as she liked has‘strongly relied upon a 
decision of the Madras High Court reported in Ramachandra v. Venkatachala) 
Mr. Apte on behalf of the respondents relies on the ratio of another decision 


1 [1962] A.LR. Mad. 498. 


1978. J TANHABAI V. DHONDIRAM (4.C.5.)—Bhasme J. 691 


of the Madras High Court reported in Nanjappa v. Ramaswami* and also a 
decision of Vaidya J. in Ramu Krishna Benapure v. Dnyanu Bapu Benapure3 
It will be necessary to consider these decisions before I make up my mind about 


_ the merits of this case. 


In Nanjappa v. Ramaswams the dispute was about the user of the water of 
a well comprised in a certain survey number. The plaintiff had asked for an 
injunction restraining the defendant from taking water from the well in sur- 
vey No, 309 to their field in survey No. 287. As a result of a partition dated 
February 9, 1927 between the predecessors-in-title of the plaintiff and the de- 
fendants it was agreed that the water of the well should be enjoyed in equal 
shares by the parties. One party was to draw water from the southern side 
of the well and the other from the northern side. The well and the survey 
number were divided into two parts and the division in the case of the well 
was notional as there was no physical division of the water of the well. Rely- 
ing on this arrangement, the learned Judge found that the well was intended 
for the use of survey No. 309 and it was intimately connected with the owner- 
ship of that property. The learned Judge Satyanarayana Rao J. made the 
following observations which would indicate the ratio of the decision (p. 460): 

“...The arrangement is restricted, in my opinion, by the partition deed to the taking 

of the water to S. No. 309 as they were doing all along till the date of the partition, The 
rights in the well cannot be considered to be dissociated from the land to which the well 
was attached, The rights of the parties to the water in the well have to be measured 
and are co-extensive with the rights to irrigate the respective shares in S. No. 309. 
They cannot be permitted to increase the user and any diversion of the water of the 
well for irrigating lands other than S. No. 309 would be an infringement of the right of the 
party by the other.” 
While relying on this decision Mr. Apte for the respondents also sought some 
support from the earlier decision of the Madras High Court in Venkatarama 
Bastri v. Venkatanarasayya.4 The learned Judge Satyanarayana J..had follow- 
ed the principle enunciated in the above-mentioned earlier decision. 

-In Venkatarama Sastri v. Venkatanarasayya, the Division Bench was con- 
sidering a somewhat similar point which arose in a second appeal. Several 
co-sharers of an agraharam were entitled to the water of a tank in the same 
proportion which they owned land in the agraharam. It is not possible to 
understand the precise expression ‘‘agraharam’’. But it appears that the re- 
ference was to an estate or extent of land. It was customary from time im- 
memorial to use the water of the tank for cultivating certain drea of land des- 
eribed as ‘the wet ayacut under the tank.’ The water of the tank was not even 
sufficient for the wet ayacut. One of the co-sharers used the water of the tank 
to convert some of his dry land into wet land, and thereby caused damage to 
the other co-sharers. The other co-sharers sued for injunction as well as da- 


. mages, The Division Bench held that from time immemorial there was an 


implied agreement that the water of the tank was to be used for the wet ayacut 
only. From the fact that the water was owned proportionately to the land 
it does not follow that the ownership of the water was independent of the 
ownership of the land. The use of water for land other than the wet ayacut 
was illegal. The plaintiffs co-sharers were awarded damages and their suit 
for injunction was decreed against the defendant. 

Mr. Hombalkar submits that the correct position in law is properly stated 
in a recent decision of the Madras High Court reported in Ramachandra v. 
Venkatachala. Anantanarayanan J., who decided the second appeal, consider- 
ed the earlier decisions of the Madras High Court including the two cases men- 
tioned above. The dispute was again about the use of water of a well by the 


2 pesn A.LR. Mad. 459. (Uarep 
3 (1972) Second Appeal No. 984 of 1965, 4 [1929] A.LR. Mad. 2.. 
decided by Vaidya J., on October, 10, 1972 ° 
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several co-sharers, The learned Judge has distinguished the decision of the 
Madras High Court in Nanjappa v. Ramaswams on the ground that there was 
no document or agreement providing for the division of the land and the shares 
in the well. How the original lands were divided between the members of the 
original family or later on alienated was lost in obscurity. Plaintiff had half 
share in the well. The learned Judge, therefore, came to the conclusion that 
it was not possible to come to the conclusion that the defendant could take the 
_well water only to irrigate a particular survey number. It appears that the 
defendant had also one half share in the well. It was held that the defendant 
could take water from the well only consistent with the equal right of the plain- 
tiff so that the defendant could not in any event take water to irrigate a total 
extent exceeding the share of the plaintiff. The learned Judge also referred to 
a different catena of decisions relating to a distinct principle which, according 
to the learned Judge, applied to the common enjoyment of a common property 
by co-owners. He held that each co-owner would be entitled to a reasonable 
user in respect of a common property. His following observations would sum 
up his conclusions in that case (p. 499): . 

“These authorities make it-clear that the principle of restriction of the user to parti- 
cular properties alone, can only be applied where the history of the property owned in 
common shows that the user was so determined from the very inception. Where this 
principle is inapplicable on the facts, the true applicable principle is that, as between 
co-owners, each is entitled to enjoy the facility of the common property without detriment 
to the enjoyment of the other, and so long as the property itself suffers no injury, 
weakening or Joss.” 

Mr. Apte has drawn my attention to the relevant observations of Vaidya J. 
in Ramu Krishna Benapure v. Dnyanu Bapu Benapure. The learned Judge 
has referred to the above-mentioned decisions while considering the plaintiffs’ 
case that they had 1/3 share in the suit well and that they had an unrestricted 
right to take water from that well. Mr. Apte rightly relies on the concluding 
observations of Vaidya, J., which are to the following effect: 

“Tt is thus clear that a co-sharer cannot ask for more water than he used to take 

from a common well without the consent of the other co-sharers. It is also clear that 
where the use of the water is restricted in respect of certain lands and the well is linked 
to the land, a co-sharer cannot claim water for any other land.” 
In my opinion, in such cases there cannot be a hard and fast rule, which would 
regulate the rights of co-sharers in respect of a common well. As the facts of 
the various decisions mentioned above show, there cannot be one rule appli- 
cable to each and every such case. If-it is a matter of agreement between the 
parties, then certainly that agreement must be adhered to. When there is im- 
memorial user and a sort of customary right is established, then also the Courts 
will have to give due importance to such immemorial user while deciding the 
conflicting claims of the co-sharers to the common well. In my opinion, the 
facts of the present case pose a somewhat different problem. 

I have already referred to the two sale-deeds exhs. 25 and 24 while mention- 
ing the undisputed facts. The learned Appellate Judge, relying on the recitals 
of exh. 24, has held that there is a specific condition in the sale-deed that half 
share in the well was sold to the plaintiff’s husband and not 3/4th share. But 
that must be only about the extent of the vendee’s share in the well at that 
‘time. As a result of subsequent acquisition, the plaintiff’s share was increased 
to 2/8rds. But relying on these words the learned Judge finds that only a 
portion of ‘survey'No. 246 was sold along with the right to take water from the 


~ 


wall.. In such ‘a'case the vendee cannot divert the use of the water to any . 


other land’ contrary to the terms of the sale-deed. Mr. Apte is not in a posi- 
tion to rely on any particular words in the sale-deed, which would spell out 
such restriction on the user of the well water. His only submission is that 
the whole land survery No. 246 vested in one owner once upon:a time. The 
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owner must be using the well water for irrigating the original survey num- 
ber. Persons who acquired a share in a portion of the land and a share in the 
well must accordingly use the water for that land only. In the absence of 
any express terms in the sale-deed or other evidence of immemorial user, I do 
not find it possible to hold that the co-sharer’s right should be restricted, in any 
manner so long as the co-sharer does not exceed the enjoyment of his share in 
the common well. In the present case the plaintiff owns about 7 acres and 12 
gunthas from survey No. 246. Defendants’ land survey No. 246/2 measures 
2 acres and 17 gunthas. The well is situate in the land survey No. 246/3 mea- 
suring about 7 gunthas. If the relative acreage is considered, then the de- 
fendants can irrigate some more acreage by drawing water from the well to 
the extent of their 1/8rd share. It would be unreasonable to compel the de- 
fendants to restrict the use of the well water to the extent of 1/8rd share only 
to a small acreage like 2 acres and 17 gunthas. The plaintiff has a larger 
acreage in survey No. 246. There is no reason why the plaintiff should be 
compelled to use the water of the common well only for irrigating her portion 
of the land in survey No. 246. But in my opinion consistent with the rights 
of the co-sharers against each other one restriction must be imposed on the 
right of the plaintiff while taking water from the common well. The plain- 
tiff has right to take water from the well to the extent of 2/3rd share for 
irrigating any of her lands provided the acreage irrigated does not exceed 7 
acres and 12 gunthas. It may be that the plaintiff wants to irrigate 7 acres 
and 12 gunthas from survey No. 246 or she may irrigate her other lands pro- 
vided the area so irrigated does not exceed 7 acres and 12 gunthas. In the 
same way the defendants would be entitled to draw water from the well to 
the extent of 1/8rd share for irrigating their portion of survey No. 246 or 
any other land provided the area irrigated does not exceed 2 acres and 17 
gunthas. In my opinion, such a restriction is necessary for protecting or 
safeguarding the rights of one co-sharer against the other. 

Mr. Apte on behalf of the respondent raised a preliminary objection that 
the appeal abates as a whole and, therefore, the merits of the plaintiff’s case 
against the other surviving defendants cannot be considered. 

It appears that during the pendency of this appeal defendant No. 1 died, 
plaintiff had not taken any action for bringing the heirs of defendant No. 1 
on record. Mr. Apte, therefore, submitted that this was a suit against several 
co-sharers. The decree in favour of defendant No. 1 cannat be confirmed unless 
the appeal is dismissed on the ground of abatement.: Otherwise there will be 
conflicting decrees one in favour of the plaintiff and the other in favour of the 
legal representatives of defendant No. 1. 

It appears that defendants Nos. 1 to 4 belong to the same family as they are 
sons of Pandurang Ilag. Defendant No. 5 is a stranger. Al these defendants 
together have 1/8rd share in the suit well. As the parties, i.e. the defendants 
Nos. 1 to 4 belong to a Hindu family, there is a presumption that it is a joint 
family. There is nothing on the record to show that there was any partition 
or severance of status in this family. Even after the death of defendant No. 1 
the estate is effectively represented by the other members of the joint family. 
It, therefore, follows that after the death of defendant No. 1 the appeal against 
the other defendants did not abate. There is no substance in the objection 
raised by Mr. Apte. i 

In the result, the appeal is allowed. The decrees passed by the lower appel- 
late Court and the trial Court are both set aside. A decree for declaration of 
the plaintiff’s right and for permanent injunction restraining the defendants 
from interfering with her right of taking water from the suit well will be 
drawn up consistent with the findings made by me above. There will be no 
order as to costs throughout. Appeal allowed. 
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Before Mr. Justice Vaidya. 


KESHAV VITHAL MHATRE v. ARVIND RANCHHOD PAREKH.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 4, 47, 61, 90, 
58—Manager granting lease under s. 47—Whether lease ends with determination of 
` management under s. 61—Whether tenant who remains on land thereafter can claim 
_to be deemed tenant under s. 4, 


A lease of land granted by a manager under s. 47 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, comes to an end with the termimation of the management 
_ of. the land by virtue of s. 61 of the Act. If the tenant continues to remain on 
” the land thereafter, he would be cultivating it unlawfully as a trespasser and he 
cannot, therefore, claim to be a deemed tenant under s, 4 of the Act. 

; Dahya Lala v. Rasul,! referred to. 


Tue facts are stated in the judgment. 


D.M. Parulekar, with B.M. Purandare, for the petitioner. 
K.A. Shah, for N.A. Shah, for respondent No. 1. 


Vamwya J. The petitioner in the above Special Civil Application became 
the tenant of the lands in dispute under a lease for ten years granted by the 
Manager appointed under s. 65 of the Bombay Tenancy and Agricultural 
‘Lands Act, 1948, under a Kabulayat dated October 12, 1953. On an applica- 
tion made by the landlord-respondent No. 1 on September 25, 1967, the manage- 
ment, was terminated with effect from December 28, 1967. The Deputy Col- 
lector further ordered the petitioner to deliver possession of the lands to the 
Jandlord under s. 61 of the Bombay Tenancy and Agricultural Lands Act, 1948. 
The said order was challenged by the tenant in a revision application. The 
Revenue Tribunal rejected the revision application on January 30, 1969 on 
the ground that once the management was terminated, the petitioner could 
not claim the status of a tenant under the contractual lease given by the Mana- 
ger or under s.. 4 of the Bombay Tenancy and Agricultural Lands Act. 


The said decisions are challenged in the above petition. Mr. Parulekar, 
learned counsel for the petitioner, submitted, firstly, thet the tenant was pro- 


cs 


tected by- the provisions of s. 88(1) (d), proviso. There is no substance in ' 


this contention, because it cannot be said that the lease granted by the Mana- 
.ger to the petitioner was subsisting on the date the management came to an 
end within the meaning of proviso to s. 88(/)(d). Section 47 of the Bombay 
Tenancy and Agricultural Lands Act gives to the Manager powers to lease 
only ‘‘during the management of the estate.” Section 61 casts a duty on the 
Government ‘‘on termination of the management’’ to restore possession of 
the land taken under management to the landholder. The manager cannot 
grant under s. 47 a lease lasting beyond the period of management. It would 
have been a different matter if s. 58 was applicable or if there was a lease 
or statutory tenancy subsisting before the management was taken under s. 65. 
Where the lease was granted during the management, the lease must come to 
an end with the termination of management. The tenant continues as a tenant 
only during the management of the estate. Thereafter if he remains on the 
land, he is cultivating it only as a trespasser. The agent of the State like the 
Manager had no power to grant lease or permit any cultivation by anybody in 
violation of the mandatory statutory duty of the State under.s. 61 to restore 
the land to the holder ‘on termination of management.’ It must, therefore, be 
held that s. 88 (Z) (d) cannot -be invoked by the petitioner. In fact, even his 


*Decided, July 27, 1972. Special Civil Ap- 1 (1962) 65 Bom. L.R. 828, S.C. 
plication No. 781 of 1969. 
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lease of ten years had expired during the period of management. When the 
management ended there could not be any lawful lease or tenancy in his favour 
which could outlive the termination of the management. 

The second ground urged by Mr. Parulekar in support of the petition is 
that as the petitioner was allowed to continue the cultivation of the land after 
the ten years’ period was over, it cannot be said that he was unlawfully cul- 
tivating the land. He submits that the petitioner’s cultivation was lawful as 
the State had not called upon him to deliver possession of the land and hence 
the decision of the Supreme Court in Dahya Lala v. Rasul! would assist the 
petitioner in claiming to be the deemed tenant under s. 4 of the Bombay Ten- 
aney and Agricultural Lands Act. That section will apply only if it is esta- 
blished that the person claiming the status of deemed tenant is lawfully cul- 
tivating the land in the facts and circumstances and subject to the exemptions 
mentioned in that section. As stated above, once the management comes to 
an end, he becomes a trespasser. Thereafter the duty of the State is to restore 
the land to the holder. The petitioner who claims the right from the manager 
appointed by the State, cannot get a right higher than what the State itself 
can create or convey. He must be deemed to be a trespasser. In law he 
cannot be considered to be lawfully cultivating the land once the management 
comes to an end and the law required that the land should be restored to the 
holder or his heir. Hence s. 4 and the aforesaid decision of the Supreme Court 
are not attracted. His possession is not lawful as it is possession retained in 
contravention of s. 61. 


Lastly, Mr. Parulekar argued that after the tenancy granted by the manager 
came to an end, the petitioner must be considered to be an annual tenant. 
There could not be an annual tenancy unless it was granted by the Manager. 
‘When none had granted him annual tenancy, it is difficult to see how the tenant 
can claim the status of an annual tenant. Moreover, the provisions of s. 83 of 
the Bombay Land Revenue Code, 1875, which recognised irrespective of con- 
tract an annual tenancy, ceased to apply to agricultural tenancy in view of 
s. 90 and Schedule II of the Bombay Tenancy and Agricultural Lands Act, 
1948. The plea of annual tenancy is, therefore, wholly misconceived. Mr. 
Parulekar, however, submitted thet the decision of Bhasme J. in Dnyanu 
Appa Rajaram v. Malojirao Daulatrao Ghorpade supports his argument. I 
find nothing in the said judgment which helps the petitioner. In the first 
place, observations which he relies upon with respect ‘to interpretation of 
s. 88(7)(d) are all obtter ag Bhasme J. himself pointed out that the point 
did not arise in the matter for determination. The only observation on which 
Mr. Parulekar relied upon was as follows: 
< “In some cases there will be conflict between the former statutory tenants, and 
the contractual tenants who came on the land only during the period of the manage- 
ment. In the case of any such conflict, the former statutory tenants will have to be 
preferred to the contractual tenants. In the absence of any such conflict, the contractual 
tenants inducted on the land by the managing authority and whose tenancy is subsist- 
ing on the date of the termination of the management will be entitled to the protection 
of the Tenancy Act. In the present case there is no such conflict but it is just to con- 
sider the point fully that I have expressed my views.” 


With respect, these observations were made on certain postulates and were 
guardedly made. They are applicable only where there was contractual ten- 
-ancy subsisting on the date when the management ceased. That is possible, 
as stated above, only when the tenancy existed before the management com- 

menced or the ‘lease was granted by the Manager in exercise of his powers 
under s. 58 of the Bombay oes and Agricultural Lands Act. Such con- 


1 Norn 65 Bom. L.R. 828, S 1769 of 1967, decided by Bhasme J., on August 
2 (1971) Special Civil onlari No. 8, 1971 (Unrep.). 
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tractual tenancy cannot subsist where the manager granted a lease in exercise 
‘of his powers under s. 47 of the Bombay Tenancy and Agricultural Lands Act, 
as in the present case. 
In the result, none of the grounds urged in support of the petition can be 
“accepted. The petition fails. Rule discharged with costs. 


Rule discharged. _ 





Before Mr. Justice Vaidya. 
LUIZINA CYRIL VAZ v. M/S. CALTEX (INDIA) LIMITED.* 


Workmen’s Compensation Act (VIII of 1923), Secs. 2(1) (m), 2(1)(n), 5—Merchant Shipping 
Act (XLIV of 1958), Sec. 267)—Food Allowance, Overseas Allowance Devaluation 
Supplement and overtime wages paid to a seaman whether ‘wages’ within the mean~ 
ing of s. 2(1)(m). 

Food Allowance, Overseas Allowance Devaluation Supplement and overtime wages 
paid to a seaman, who is a workman as defined in g. 2(1)(n) of the Workmen’s 
Compensation Act, 1923, in addition to his basic wages, are privileges or benefits 
which are capable of being estimated in money and are, therefore, wages within 
the meaning of s. 2(1)(m) of the Act. 

me Penn v. Spiers & Pond, Limited,! followed. 

Dothie v, Robert Macandrew & Co.,2 Skailes v. Blue Anchor Line, Limited, Chitru 

4 Tanti v. Tata Iron & Steel Co.,4 B. M. & G. Engineering Factory v. Bahadur Singh’ 
and Hindustan Aeronautics Ltd. v. Bani Jan,6 referred to. 


Tus facts are stated in. the judgment. 


Shaikh A. Rehman A. Latif, with N.A. Solkar, for the appellants. 
K.K. Singhavi, with C.J. Sawant, instructed by Mulla and Mulla and Crai- 
gie Blunt and Caroe, for the respondents. 


VADYA J. An interesting question arises in this First Appeal under the 
Workmen’s Compensation Act, 1923. The question is whether Food Al- 
lowance, Overseas Allowance Devaluation Supplement, (hereinafter referred 
to as O.A.D.S.), and Overtime Wages paid to a seaman in addition to his basic 
wages are wages within the meaning of s. 2(7) (m) of the Workmen’s Com- 
pensation Act, 1923. 

The appellants are the widow and children of one Cyril Vaz. Cyril Vaz was 
employed by the respondents Messrs Caltex India Ltd. as a General Steward 
on their ship ‘S.S. Chevron Genoa”. The appellants made an application 
under s. 3 of the Workmen’s Compensation Act, to the Commissioner for 
Workmen’s Compensation, Bombay, alleging that Cyril Vaz died on Septem- 
ber 11, 1969 on account of an accident arising out of and in the course of his 
employment with the respondents. The appellants claimed Rs. 10,000 as 
compensation. It was alleged in the application that the monthly wages of 
the deceased amounted to Rs. 426 inclusive of Food Allowance. 

The application was resisted by the respondents, inter alta, on the ground 
that the deceased Cyril Vaz was not a workman within the meaning of the 
definition of ‘‘workman’’ under s. 2(/)(m) of the Workmen’s Compensation 
Act, inasmuch as he was employed on monthly wages exceeding Rs. 500. In 
their written statement, they submitted as follows: 


“The Opposite Party say that the deceased was engaged at Bombay on 22nd December 
1968 for the purposes of his employment on Board s.s. “Chevron Genoa” as general 


*Decided, December 15, 1972. First Appeal [1908] 1 K.B. 803. 
No. 686 of 1972, against the decision of M.D. 911] 1 K.B. 860. 
Gadgil, 20d Additional Commissioner for 1946] AIR. Pat. 487. 
1935] A.LR. All. 182. 
1971) 89 F.J. R. 11. 
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Workmen’s Compensation, Bombay, in Ap- 
plication No, 560/B-92/70. 
1 [1908] 1 K.B. 766. 


h 


1972.] LUIZINA CYRIL v. CALTEX LTD. (A.c.3.)}-—Vatdya J. 897 


servant at the monthly basic salary of Rs. 290/~. The Opposite Party say that besides 
the basic salary of Rs. 290/-, the deceased was entitled to Rs. 283.73 and the defendants 
paid an Overseas Allowance Devaluation Supplement (OADS) for his employment till 
his death on 6th September 1969. The Opposite Party further say that during his period 
of employment on board the said vessel from 22-12-1968 to 6-9-1969 i.e. for about 8 
months and 16 days, the deceased worked overtime and earned Rs. 1,391/-, that is, on an 
average of Rs. 163/- per month as overtime wages. The Opposite Party respectfully gay 
and submits that taking into consideration the basic salary at Rs. 290/- per month, the 
value of food allowance at Rs. 165/- per month, OADS at Rs. 33.35 per month and the 
overtime wages at Rs. 163/- per month, the total wages of the deceased came to Rs. 651.35.” 


The learned 2nd Additional Commissioner for Workmen’s Compensation, 
Bombay, by his judgment dated June 27, 1972, upheld the contention raised 
on behalf of the respondents and dismissed the application. 

The said decision is challenged in the above appeal. Mr. Solkar, the learned 
counsel for the appellants, submitted that the learned Commissioner erred in 
law in including in the term ‘wages’ as defined by s. 2(7) (m) of the Work- 
men’s Compensation Act, Food Allowance of Rs. 165 per month and O.A.D.S. 
at Rs. 83.35 p.m. In my judgment, this contention must be rejected because 
these two allowances must be held to be privileges or benefits which are capable 
of being estimated in money within the meaning of s. 2(/) (m) which runs as 
fellows: 


“ “wages’ includes any privilege or benefit which is capable of being estimated in 

money, other than a travelling allowance or the value of any travelling concession or a 
contribution paid by the employer of a workman towards any pension or provident fund 
or a sum paid to a workman to cover any special expenses entailed on him by the nature 
of his employment;” 
The definition is no doubt an inclusive definition. The Act does not define 
what exactly is meant by ‘wages’. The word ‘wages’ is, however, very im- 
portant in the interpretation and application of Workmen’s Compensation Act, 
because the jurisdiction of the Workmen’s Compensation Commissioner to 
entertain the application depends on the monthly wages of a workman who is 
defined in s. 2(/) (n) as follows: 


“ ‘workman’ means any person (other than a person whose employment is of a 
casual nature and who is employed otherwise than for the purposes of the employer's 
trade or business) who is— 

(i) a railway servant as defined in section 3 of the Indian Railways Act, 1890, not 
permanently employed in any administrative district or sub-divisional office of a railway 
and not employed in any such. capacity as is specified in Schedule TI, or 

(i) employed on monthly wages not exceeding five hundred rupees, in any such 
capacity as is specified in Schedule H, 
whether the contract of employment was made before or after the passing of this Act 
and whether such contract is expressed or implied, oral or in writing; but does not include 
any person working in the capacity of a member of the Armed Forces of the Union; and 
any reference to a workman who has been injured shall, where the workman is dead, in- 
clude a reference to his dependants or any of them.” 


Mr. Singhavi, the learned counsel for the respondents, submitted that the 
only mode of determining what are the monthly wages of a workman is as laid 
.down in s. 5 of the Act which defines ‘monthly wages’ as meaning the amount 
of wages “deemed to be payable for a month’s service” whether the wages are 
payable by the month or by whatever other period or at piece rates, and cal- 
culated in the manner laid down in that section. Sub-clause (a) deals with 
workman employed during a continuous period of not less than 12 months and 
says: ‘‘the monthly wages of the workman shall be one twelfth of the total 
‘wages which have fallen due for payment to him by the employer in the last 
twelve months of that period’. Sub-clause (b) deals with workman who was 
in the employment for less than one month and lays down that: ‘‘the monthly 
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wages of the workman shall be the average monthly amount which, during the 
twelve months immediately preceding the accident, was being earned by a 
‚workman employed on the same work by the same employer or, if there was no 
‘workman so employed, by a workman employed on similar work in the same 
‘locality’’. Stib-clause (c) deals with other cases of workman and lays down 
‘that: “‘the monthly wages shall be thirty times the total wages earned in res- 
pect of the last continuous period of service immediately preceding the acci- 
dent from the employer who is liable to pay compensation, divided by the 
number of days comprising such period”. Mr. Singhavi submitted that al- 
though Food Allowance and 0.A.D.S. may not be commonly understood as 
wages for the purpose of Workmen’s Compensation Act, having regard to the 
definition of ‘wages’ contained in s. 2(/)'(m) and the provisions of s. 5, they 
must be included in the calculation of the monthly wages of a ‘workman. The 
question as to what is the monthly wages is not only important with regard to 
the definition of ‘workman’, which in turn determines the jurisdiction of the 
Workmen’s Compensation Commissioner, but it is also the most important fac- 
tor to be taken into consideration in determining the compensation payable 
to the-workman under s. 4 of the Workmen’s Compensation Act, 1923. 

Mr. Singhavi submitted that whatever be the definition of ‘wages’ under 
the Payment of Wages Act, 1936, which under s. 2(vi) (b) specially includes 
over-time remuneration, the word ‘wages’, as understood in the context of 
“Workmeén’s Compensation Act in England when it was in force and in India, 
must include any earnings of a workman which are incidental to his employ- 
ment. ‘He has ‘submitted that O.A.D.S., Over-time Wages and Food Al- 
lowancé are all such earnings of the workman. This contention must be up- 
held because it is supported by high authority in Penn v. Spiers & Pond, Lams- 
ted The Court of Appeal in England was concerned with the interpretation 
of the words ‘‘Earnings in the employment of the same employer’’ under the 
English Workmen’s Compensation Act, 1906 and the question which the Court 
was called upon to decide was whether ‘tips’ received by the employee from 
strangers must be brought into account in estimating the average ` weekly 
earnings in respect of which compensation had to be awarded. Cozens-Hardy 
M;R. observed (p. 769): - - í 

“Tt has often been pointed out in this Court that the measure of compensation under 
the Act is not wages, but earnings. This is conceded by the-resporidents, who admit that 
the value of the board must be taken into account, It is: not every kind of earnings 
‘which can be taken into account. They must be’ earnings in the employment, If the 
workman by the exercise of his talents during his'‘leisure hours, as, say, a conjurer or 
a musician,. gains money, the money thus gained will increase his income, but: not his 
‘earnings’, within the Act. ‘Earnings in the employmént’ do not always come from the 
“employer. It is common knowledge that there are many classes of employees whose 
remuneration is derived largely from strangers. A hall porter at an hotel and a driver 
‘of a postchaise are sufficient illustrations. It would-be absurd to say ‘that the money 
‘received ‘from the hotel-keeper or the’ -post-master alone répresents the rate per 
week at which the workman was being remunerated. The 3d. per mile to the post-boy 
ot driver is clearly part of his remuneration. ‘We can see no ground for insisting upon 
an express or direct contract in this sense, that it must be proved that the workman 
said before he was engaged that he would only accept the wages offered on the express 
condition that he should be allowed’ to retain the ‘tips’. It is, at any rate, sufficient if 
the Court finds that it was an implied term of the contract, and that both parties 
contracted on that footing. To,avoid misconceptions, we desire to state that nothing 
in this judgment extends to ‘tips’ or gratuities, (@) which are illicit; (b) which involve 
‘or encourage a neglect or breach of duty on the part of the recipient to his employer; 
or -(c) which are casual and sporadic and trivial in amount. But where the employment 
is of such nature that the habitual giving and receiving of ‘tips’ is open and notorious 


; i 1 [1908] 1 K.B. 768. ` 
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ahd sanctioned by the employer, so that he could not complain of the retention by 
the servant of the money thus received, we think the money thus received with his know- 
ledge and approval ought to be brought into account in estimating the average weekly earn- 
ings. Assuming the principle thus indicated to be sound, it is impossible to doubt that the 
employment of the deceased as a waiter in a restaurant-car was of the class lastly described. 
It is notorious that ‘tips’ are given to waiter, and the employers could not pretend to be 
ignorant of the custom. They must have known that the deceased would receive, and, so 
far as they were concerned, they must be taken to have agreed that he should receive, 
‘tips’ from customers im addition to his cash wages. In short, it was an implied term of 
the contract of employment that these ‘tips’ should be part of his earnings im his employ- 
ment, and by virtue of his employment.” (The italics are mine.) 


With very great respect, the test, a8 emerging from this judgment of the Court 
of Appeal, is to consider whether the earnings of an employee are earnings 
‘in, the employment as part.of thè. employment and by virtue of his employ- 
ment. Applying this test, there can be no doubt that the O.A.D.8., Over- 
time Wages and Food Allowance, which the unfortunate deceased Cyril was 
receiving from the respondents were all earnings in the employment as part of 
the employment and by virtue of the employment and they should, therefore, 
be considered to be earnings: 

In this connection, it is useful to refer to the decision relied upon by 
Mr. Singhavi in’ Dothte v. Robert Macandrew & Co”, in the same volume. In 
‘that case the question was what was the correct test of the money value of the 
board provided by the owners, in ‘considering the remuneration of a ship’s 
Captain under s. 13 of the English -Workmen’ s Compensation Act, 1906. It 
was held by the Court of Appeal that.the test was not what the Captain saved 
by the arrangement, or, in’ other words, what he could ‘have boarded himself 
for, but what the reasonable style of board provided’ by the owners would 
have cost him if he had had to purchase it himself. 

Mr. Solkar, the learned counsel for the appellarits, submitted that the Food 
Allowance which was being given to the deceased seaman by the employers 
should not have been accepted by the Compensation Commissioner without 
making an inquiry as to what was the reasonable Food Allowance aboard the 
ship. He, however, admitted that this allowance was fixed by the Central 
Government under the provisions of the Merchant Shipping Act and it was 
fixed as the reasonable Food Allowance which should be given to a seaman go- 
ing abroad from India. What is important is that~Food Allowance was held 
„to be included in the remuneration of a workman in Dothie’s case. 

Mr. Singhavi also referred to Skatles v. Blue Anchor Line, Limited where 
the Court of Appeal consisting of Cozens-Hardy M.R., Fletcher Moulton L.J., 
and Farwell L.J., were called upon to consider whether in calculating the 
remuneration under s. 13 of the English Workmen’s Compensation Act, 1906, 
it is necessary to include, in addition to his regular wages, at the end of each 
voyage, a bonus or extra wages, and a profit “whieh the purser made by the 
.sale on board the ship of whisky in nips. It seems that he was debited with 
so much per bottle, and nips were sold at a fixed price which produced a larger 
sum per bottle than the sum debited. This balance was kept by the purser 
_with the knowledge and consent of his employers. Cozens-Hardy M.R. and 
and Farwell L.J. held that both the bonus and the profit on the whisky 
ought to be taken into account in estimating the purser’s remuneration, 
Cozens-Hardy M.R. pointed out at page 363 that the word ‘remuneration’ 
involves precisely the same considerations as earnings. He further observed 
(p. Pea 

..It is true that there is no direct evidence that a single bottle of whisky was 
ou: on board, and no such evidence can be forthcoming, because the vessel with all 


2 [1908] 1 K.B. 803. 8 [1911]1 K.B. 860. 
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on board is at the bottom of the sea. But in a case like this it is competent to the 
judge, and in my opinion it is the duty of the judge, to estimate as best he can what 
amount ought to be allowed in respect of these sums which in ordinary course Skailes 
would have been allowed, with the.full knowledge of his employers, to retain.” (The 
italics are mine.) 
Even Fletcher Moulton L.J., who did not agree with the other two Judges in 
all respects, so far as the disposal of the appeal was concerned, agreed with 
them in holding (p. 369): ; 
“...In my opinion, the tribunal in order to determine whether it has jurisdiction has 
to look at the contract only and to decide whether or not such a contract of service comes 
within the exception, In so doing it must of course interpret the contract fairly. If in 
addition to wages there is remuneration in kind, such as gratuitous board and lodging, 
it must take a fair estimate of the annual value of such remuneration to the workman, 
And even where part of the remuneration is in the form of gratuities so customary and 
so capable of being estimated as to justify their inclusion in ‘earnings’ (as in the case of 
waiters’ tips), I think it probable that they also must be taken into consideration in 
deciding whether the contract of service comes within the exception. But these special 
cases do not militate in any way against the principle that the juirsdiction is decided by 
a consideration of the contract itself.” (The italics are mine). : 


Even applying this test of a fair interpretation of a contract between the sea- 
men in the present case and the respondents, it must be held that the wages 
which he was receiving must include O.A.D.S., Over-time Wages, and Food 
Allowance which he was receiving as incidental to the contract of service. 

In Great Western Railway v. Helps,4 the House of Lords approved the deci- 
sion of the Court of Appeal in Penn v. Spiers & Pond, Limited. The House of 
Lords included the tips received from passengers by railway porters as earn- 
ings which should be included for the purpose of assessing the compensation 
payable under the English Workmen’s Compensation Act, 1906. Lord Dune- 
din observed at page 145: ‘‘The result is that these tips are part of the man’s 
ordinary earnings.’’ It is also clear from Lord Dunedin’s judgment that in ordi- 
nary parlance, there would be no difference between ‘earnings’ and ‘wages’, 
for he pointed out further (p. 145): 

“ |,..The whole point, therefore, is, do these tips fall within the statutory expression 

of ‘earnings’? If you were to ask a person in ordinary common parlance what this 
porter earned, the answer would be: ‘Well, I will tell you what he gets; he gets so much 
wages from his employers, and he gete on an average so much in tips’.” 
It is, therefore, clear that whether the word is ‘wages’ or ‘remuneration’ or 
‘earnings’, it would include all that a workman gets as incidental to his em- 
ployment. Applying these principles, I have no hesitation in holding that 
O.A.D.S., Over-time Wages, and Food Allowance paid to Cyril Vaz by the 
respondents must be included in his monthly wages. It may also be noted 
that the deceased Cyril was employed in accordance with the provisions of the 
Merchant Shipping Act, 1958 which defines ‘wages’ as including emoluments, 
under s. 2(57) of that Act. Even in this sense the emoluments of Cyril ex- 
ceeded Rs. 500. 

In view of this conclusion, it is not necessary to discuss the other cases 
relied upon by Mr. Singhavi, viz., (1) Godavari Sugar Mills, Lid. v Shakun- 
tala,’ (2) Maharashtra Sugar Mills v. Ashru® and (3) Ganpatilal v. Cwi Judge 
Nagpur,’ as they were not cases dealing directly with Food Allowance, Over- 
time Wages and O.A.D.§8. 

It will, however, be useful to refer to Chitru Tanti v. Tata Iron & Steel Co.,8 
on which Mr. Singhavi strenuously relied, where the above English cases have 

4 [1918] A.C. 141. : 7 (1958) 60 Bom. L.R. 621, s.c. [1938] 


8 (1047) 49 Bom. L.R. 791. A.LR. Bom. 262. 
6 (1965) 67 Bom, L.R. 893. , 8 [1946] A.LR. Pat. 487. 
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been considered at some length by Fazl Ali, C.J., as he then was, and he held 
that profit sharing bonus should be included as part of the wages. 

It is necessary to mention that Mr. Singhavi further relied on the principles 
stated in B. M. & G. Engineering Factory v. Bahadur Singh®, where a Divi- 
sion Bench of the Allahabad High Court held that the words ‘privilege or 
benefit’ in the definition in Workmen’s Compensation Act include the bene- 
fit of free accommodation. 

The view which I am taking is also supported by a decision of the 
Mysore High Court cited by Mr. Singhavi in support of his contention in 
Hindustan Aeronautics Lid. v. Bani Jan, where a Division Bench of the 
Mysore High Court held that Over-time Allowance and Out-station Allowance 
are the privilege or benefit which the employee was entitled to get for working 
beyond specified hours and for his work at outstation and’ hence they came 
within the definition of ‘wages’ under s. 2(/)(m) of the Workmen’s Compen- 
sation Act, 1923. 

In the result, I find that the learned Workmen’s Compensation Commissioner 
was right in holding that the monthly wages of the deceased Cyril Vaz exceed- 
ed Rs. 500 and hence the application filed by the appellants was not maintain- 
able under the Workmen’s Compensation Act, 1923. The appeal is, therefore, 
dismissed. In the circumstances of the case, no order as to costs. 


Appeal dismissed. 


Before Mr. Justice Vaidya. 
RAMA NINGAPPA JOSHILKAR 


v. 
KIRTIKUMAR PARAWATRAO DESAI. * 

Bombay Tenancy and Agricultural Landa Act (Bom. LXVII of 1948), Secs. 31, 32F, 32(1) 
Landlord's application under s. 31 after attaining majority dismissed—Whether 
tenant entitled to purchase land under s. 32. 

Where the landlord who has attained majority applies under g. 31 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, to terminate the tenancy of his tenant 
and. his application is dismissed, the tenant on whom the right of purchase is con- 
ferred under s. 32F in view of s. 32F(2) of the Act, is entitled to purchase the land 
under the first proviso to s. 32(1) of the Act. 


Tue facts are stated in the judgment. 


H.D. Gole, for the petitioner. 
S.G. Mandrekar, for respondent No. 1. 
A.G. Sabnis, for respondent No. 2. 


Vanya J. The petitioner and respondents Nos. 2 and 3 in the above spe- 
cial civil application under art. 227 of the Constitution of India are tenants 
of agricultural land bearing survey No. 66, measuring 2 acres 39 gunthas and 
assessed at Rs. 16.00 situate at village Hundalewadi in Taluka Chandgad, 
District Kolhapur. In an enquiry held under s. 32G of the Bombay Tenancy 
and Agricultural Lands Act, 1948, the Additional Mamlatdar and Agricul- 
tural Lands Tribunal, Chandgad, by his order dated November 30, 1963 de- 
clared that the statutory sale in favour of the tenants had become ineffective 
inasmuch as the land in question belonged to a minor landlord-respondent 
No. 1 whose birth-date is May 20, 1942 and who attained majority on May 
20, 1960. The Agricultural Lands Tribunal held that as the tenants failed 


9 [1955] ALR. All. 182. *Decided, August 17, 1972. Special Civil 
10 korj 39 F.J.R. 11. Application No. 388 of 1969. 
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to give notice under s. 3832F (J4) within one year’s period, the sale had become 
ineffective. 

The petitioner challenged the said decision before the Prant Officer, Gadhing- 
laj Division, by way of an appeal contending that the landlord having made 
an application under s. 31, after he attained majority the tenant became auto- 
matically the statutory purchaser under s. 32, after the dismissal of the ap- 
plication on August 16, 1961, because under s. 3832F (2) the provisions of ss. 32 
to 32E and ss. 32G to 32R shall, so far as may be applicable, apply to such 
purchase. The Prant Officer overruled this contention and dismissed the ap- 
peal of the tenant on February 20, 1967. The petitioner challenged the said 
decision before the Maharashtra Revenue Tribunal by filing a revision appli- 
cation. The revision application was also dismissed by the Revenue Tribunal 
on April 26, 1968. The said decisions are challenged in the above petition. 

During the pendency of the petition, the Maharashtra Legislature enacted 
by Maharashtra Act No. 49 of 1969 a proviso to sub-s. (1A) of s. 32F laying 
down that even though the tenant had not given intimation as required by 
sub-s. (Z4), if the tenant continued in possession of the land on the commence- 
ment of the amending Act which came into force on October 17, 1969, he could 
give intimation within a period of two years from the commencement of the 
Act i.é. before October 17, 1971. Mr. Gole is unable to show whether a fresh 
intimation was given under this sub-section. However, it is now settled that 
if the tenant has been contending before all the tenancy authorities that he 
wants to purchase the land, that is substantial compliance with this proviso. 
By filing appeal against the order passed by the Agricultural Lands Tribunal 
and revision application against the decision of the Deputy Collector and this 
special civil application, the tenant has given sufficient notice to the landlord 
that he desires to purchase the land under s. 32F. For this reason alone the 
order passed by the three tenancy authorities deserves to be quashed and the 
proceedings remitted to the Agricultural Lands ‘Tribunal for holding further 
enquiry under s. 32G. 

However, Mr. Gole, the learned counsel for the petitioner, submitted that 
the view taken by the Revenue Tribunal with regard to the effect of the order 
passed .on. the landlord’s application under s. 31, is not in accordance with 
the law. The Revenue Tribunal has dealt with this point as follows: 

“It is contended on behalf of the applicant that he had become the deemed pur- 
chaser of the suit land on 16-8-1961 when, the application filed by the landlord was 
dismissed under section 31. As against this, it is argued on behalf of the opponent that 
in order that the tenant may become the deemed purchaser on the postponed date three 
conditions are required to be fulfilled (1) the landlord must be major on 1-4-1957; (2) 
that he ought to have applied under s. 29 read with the: s. 31; and (3) his application 
should have been rejected by the Tenancy Court. Thus even for a consideration of 
the postponed date the landlord must be major on 1-4-1957. But it can be geen in this 
case that landlord was admittedly minor on 1-4-1957.” 


This finding of the Revenue Tribunal is challenged by Mr. Gole, relying on 
the provisions of s. 32F(2) which lay down that ‘the provisions of ss. 82 to 
32E (both inélusive) ‘and: ss. 32G to 82R (both inclusive) shall, so far as 
may be applicable, apply to such purchase. Mr. Gole argues that the Revenue 
Tribunal ignored the words ‘‘so far as may be applicable,’’ when it came to 
the conclusion that the landlord must be major on April 1, 1957. This sub- 
mission is correct and must be accepted. Although s. 32F deals with the 
right of the tenant to purchase the land, after the period during which the 
landlord is entitled to terminate the tenancy under s. 31, the section does 
not expressly deal with the question as to what will happen if the landlord 
who attained majority exercised his right under s. 31 and the application 
made under s.,31 thereafter is dismissed as in the present case. The effect 
of that dismissal must be considered having regard to the provisions of s. 32 
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in so far as they are applicable. The words in ‘‘so far as applicable’’ must 
necessarily exclude the reference to April 1, 1957, because that could never 
apply to a case governed by s. 32F dealing with minor, widow or disabled 
landlord and tenant on the tillers’ day. The Revenue Tribunal was, there- 
fore, ‘in error in holding that because the landlord was not a major on April 
1, 1957, the tenants were not entitled to purchase under s. 32. The first 
proviso to sub-s. (I) of s. 32 lays down that if an application made by the 
landlord under s. 29 for obtaining possession of the land has been rejected 
by the Mamlatdar or by the Collector in appeal or in revision by the Maha- 
rashtra Revenue Tribunal under the provisions of this Act, the tenant shall 
be deemed to have purchased the Jand on the date on which the final order of 
rejection is passed. There is no reason why that proviso should not apply 
to a tenant on whom the right of purchase is conferred under s. 32F in view 
of the provisions of sub-s. (2) of s. 32F. 

In the result, the petition must succeed. Rule made absolute, The order 
of the Revenue Tribunal dated April 26, 1968, the order of the Prant Officer, 
Gandhinglaj dated February 20, 1967 and the order of the Agricultural Lands 
Tribunal dated November 30, 1963 are all quashed and the case is remitted 
to the Tahsildar, Chandgad or any other officer competent to hold proceedings 
under s. 382G, for holding an enquiry under s. 32G for fixing the price of the 
land which is statutorily vested in the tenants under s. 32 and shall dispose 
it of in accordance with the law and in the light of the observations made 
hereinabove. In the circumstances of the case there will be no order as to 
costs. 


Orders set aside. 


Before Mr. Justice Vaidya. 
CHAND LADLESAHEB SHAIKH 


v. 
DATTATRAYA SHANKAR MALKHARE.* 


Bombay Tenancy and Agricultural Lands Act (Bom, LXVII of 1948), Secs. 32F, 32— 
Bombay Tenancy and Agricultural Lands Rules, 1956. Rule 20—Applicability of 
8. 32F0A). 


The respondents, who were successors-iù-title of a widow who had leased cer- 
tain lands to the petitioner, filed an application against the petitioner under s. 84 
of the Bombay Tenancy and Agricultural Lands Act, 1948, for summary eviction 
of the petitioner. This application came to be finally dismissed and within three 
months of its dismissal the petitioner sent a notice to the respondents expressing 
his willingness to purchase the lands. In proceedings under s. 32G read’ with s. 32F 
of the Act, the petitioner stated that he wanted to purchase the lands of which 
he was a lawful tenant. The respondents contended that he had lost his right to 
purchase the lands as he had failed to give intimation within the period of one 
year from the date of the death of the widow as required under s. 32F(1A) of the 
Act: 

Held, that as the petitioner’s tenancy itself was challenged and he was ‘prevented 
by the respondents from giving notice within the period specified in s. 32F (14) of 
the Act, the respondents could not take advantage of their proceedings instituted 
against the petitioner and defeat his right to purchase the lands under s. 32F(1A). 

Sub-section (14) of s. 32F of the Act applies only in cage the tenants tenancy 
‘ig not challenged by the landlord and cannot be applied to the case where the 
tenant could not comply with the provisions of sub-s. (1A) on account of the pro- 
ceedings against him by the landlords challenging the tenancy. 

Vishnu Shantaram v. Indira Anant! distinguished. 


*Decided, August 18, 1972. Special Civil 1 {1971) 78 Bom. L.R. 792, F.B. | 
Application No. 2517 of 1069. . 
B.L.R—45. 
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Dattatraya Balkrishna Jadhav v, Smt. Nivabai Pandurang Shinde, agreed with. 
Bhila Keshav Patil v. Ganpati Chunilal Kabre, referred to. 

Held also, that the petitioner must be held to be vested with the statutory right 
to purchase the lands under s. 32F(1A) of the Act, even though he did not expressly 
send the intimation to the respondents under sub-s. (1A), ag the notice given by 
him substantially complied with what is required by Form X prescribed under Rule 
20 of the Bombay Tenancy and Agricultural Lands Rules, 1956, by informing the 
respondents that he wanted to purchase the lands. 

An authority even of a Full Bench of the High Court must not be considered as 
a general commentary of law covering all the aspects of the matter before it, when 
a particular aspect of it was never considered by the Full Bench. 


Tum facts are stated in the judgment. 


8. M. Hussein, for the petitioner. 
U. E. Lalit, for respondents Nos. 1 and 2. 


VAIDYA J. The petitioner in the above Special Civil Application was the 
tenant of the Agricultural lands bearing S. Nos. 77 and 79 of village Hanam- 
gaon, Taluka South Sholapur, District Sholapur. These lands were given to 
one Smt. Vatsalabai widow of Narhar for her maintenance. She leased the 
lands to the tenant in the year 1949-50. Vatsalabai died on December 9, 1962. 
Respondents Nos. 1 and 2, who are successors-in-title of Vatsalabai, filed an 
application under s. 84 of the Bombay Tenancy and Agricultural Lands Act, 
1948, in the Court of the Assistant Collector, for summary eviction of the 
tenant. The application of the respondents was dismissed. Respondents Nos. 
1 and 2 filed a revision application before the Mahrashtra Revenue Tribunal. 
The Revenue Tribunal dismissed the said revision application on September 
29, 1966. On December 14, 1966, the petitioner sent a notice to respondents 
Nos. 1 and 2 through his advocate, expressing his willingness to purchase the 
land bearing S. No. 77. The petitioner is an illiterate person and there is no 
doubt that the advocate for the petitioner made an unfortunate mistake in 
not including the other S. No. 79. However, the fact remains that he gave 
this intimation only in respect of S. No. 77 and not also in respect of S. No. 79. 

In proceedings under s. 32G read with s. 32F, the tenant stated that he 
was a lawful tenant of both the lands and was cultivating the lands for more 
than 20/25 years and hence he wanted to purchase the lands under s. 32F. 
The landlords contended that the tenant had lost his right to purchase the 
lands as he failed to give intimation under s. 82F(/A) within the period of 
one year from the date of death of Vatsalabai, before December 9, 1964, as 
required under s. 82F (1A). The Additional Tahsildar and Agricultural Lands 
Tribunal, South Sholapur, declared the sale to be ineffective. The said order 
was confirmed by the Collector of Sholapur on May 11, 1968 and by the Maha- 
rashtra Revenue Tribunal on July 7, 1969. The concurrent finding of the 
three authorities is challenged in the above petition. 

The only question that arises in this petition is as to whether the tenant 
had given intimation as required by s. 32F (14). The three tenancy autho- 
rities have come to the conclusion that the notice given by the tenant on De- 
cember 14, 1966, did not comply with the said provisions. Mr. Hussein, learn- 
ed counsel for the petitioner, relied on an unreported judgment of Chandra- 
chud, J. in Dattatraya Balkrishna Jadhav v. Smt. Nivabat Pandurang Shinde! 
and my decision in Bhia Keshav Patil v. Ganpati Chunilal Kabre? and con- 


al Civil lication No. 686 1 (1966) Special Civil Application No. 686 
ae A ATT p a J., on Decem- of 1966, decided b Chandrachud J., on 
ber 20, 1968 (Unrep.). December 20, 1966 (Unrep.). 

8 (1972) Special Civil Application No. 2672 2 (1972) Special Civil Application No. 2672 
of 1971, decided by Vaidya J., on April 28, of 1971, decided by Vaidya J., on April 28, 
1972 (Unrep.). 1973 (Unrep.). 
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tended that the notice given ‘by the tenant substantially complied with the 
provisions of s. 3832F (14). He also urged that S. No. 79 is not mentioned in 
the said notice and the notice must be read in the context of the evidence 
given by the illiterate petitioner, who always wanted to exercise his right 
of purchase in respect of both the survey numbers. 

Mr. Lalit, learned counsel for the landlords, on the other hand urged that 
the decision of Chandrachud J., is manifestly in conflict with the decision 
of the Full Bench of this Court in Vishnu Shantaram v. Indira Anant? because 
the Full Bench laid down that s. 32F prescribes a special procedure for exer- 
cise of a right to purchase land conferred upon a tenant by s. 32 when either 
a landlord or a tenant or both of them are under disability and that he has 
to give an intimation under s. 32F(/A) of the Act; and further where a 
tenant fails to exercise the right to purchase the land held by him within the 
specified period under s. 3832F, the Tribunal may, after holding a formal in- 
quiry, direct that the land shall be disposed of in the manner provided in 
sub-s. (2). He relied on the ratio stated at p. 803 as follows: 

“| ,.The cumulative effect of the provisions of s. 32F read with those of s. 32P is 
that in a case where a landlord or a tenant or both of them are under disability a tenant 
shall be deemed to be a purchaser of the land held by him as a tenant only if he 
gives an intimation of his desire to purchase land to the landlord and the Tribunal in 
the manner prescribed and within the time specified in s. 32F.” 


Although at first blush, the contention of Mr. Lalit sounds plausible, on 
a careful examination of the scheme of s. 32 and s. 32F in the Bombay Tenan- 
ey and Agricultural Lands Act and the aforesaid observations made by the 
Full Bench decision, I am inclined to hold that there is nothing in the said 
Full Bench judgment which indicates what should happen if a tenant’s 
tenancy is not admitted by the successor-in-title of the widow as in the pre- 
sent case, That question, in my judgment, is, with respect, ably answered 
by Chandrachud J., in Dattatraya Balkrishna Jadhav v. Smt. Nivabai Pandu- 
rang Shinde as follows: 

..The second aspect of the matter is that respondent 1 could not possibly have 
axercised her right to purchase ‘the lands as an heir of Laxmibai within the period 
stipulated in section 32-F, because the landlords by their own conduct had rendered 
such a course impossible. They dispossessed respondent 1 forcibly and they are try- 
ing to take advantage of their own wrong by saying: that respondent 1 has forfeited her 
right to purchase the lands. In order that a tenant may ‘be “able to exercise his right 
of purchase, it is essential that he should be in possession of ‘the land, for it is difficult 
to conceive of a tenancy unaccompanied, by „possession. A tenant who is unlawfully 
dispossessed has first to ask for restoration of possession and it is only, if he 
succeeds in getting an order for possession that he can say that he is willing 
to purchase the land. That is what respondent 1 will hereafter be entitled to do and 
I have no doubt that the Tribunal charged with the duty of holding an inquiry under 
Section 32-P will not shut its eyes to the incidents that have happened between the 
death of Laxmibai and this day.” 


Mr. Lalit tried to distinguish this case from the facts of the prani case 
on the ground that in that case the successor of the tenant was dispossessed, 
but this, in my judgment, is a distinction’ without any difference. The case 
of the tenant against whom summary eviction proceedings under s. 84 are 
instituted, is worse than the case of a person who is dispossessed. He is des- 
cribed as a trespasser by the landlord and he has to establish his tenancy 
before the proceedings under s. 84 can come to an end. It is, therefore, clear 
that till the decision of the revision application on September 29, 1966, res- 
pondents Nos. 1 and 2 did not admit the petitioner to be a tenant. 


8 (1971) 78 Bom. L.R. 792, F.B. 
B.L.R.W—45. 
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It is true that under s. 32F (J), the period is prescribed and the period 
would have ended on December 9, 1964. The landlords, however, made it 
impossible for the tenant to give a notice under sub-s. (1A) by starting proceed- 
ings against him under s. 84 during the entire period. In these circum- 
stances, the only way in which the tenant could comply with the terms of 
sub-s. (JA) was to give a notice to the landlords after proceedings under s. 84, 
terminated on September 29, 1966. The landlords themselves being respon- 
dents prevented the tenant from giving a notice. They could not raise a 
contention that the notice was not given in the prescribed period when the 
notice was given within three months after the end óf the proceedings as in 
the present case. The Full Bench of this Court did not consider what should 
happen if the notice is given after the period specified in s. 82F(JA) in 
circumstances like the circumstances in the present case or in the case decided 
by Chandrachud J. My decision in Bhia Keshav Patù v. Ganpati Chuni- 
lal Kabre cannot be of assistance to the petitioner, because that was a case 
under s. 32-0. 

The real point which is to be decided in the present case is having regard 
to the conduct of the landlords what exactly is meant by the words: ‘‘in the 
prescribed manner within the period specified in that sub-section.” Rule 20 
of the Bombay Tenancy and Agricultural Lands Rules, 1956 prescribes the 
Form X as the Form in which the intimation should be given. That Form 
requires the tenant to state: 

“I am the tenant of the following land of which you are the landlord:— 


Taluka, Village. Survey Pot-Hissa Area, Assessment, 
No. No. 
A. g. Rs. nP. 


I am entitled to purchase the above land under sub-section (1) of section 32F of 
32 0 
the Bombay Tenancy and Agricultural Lands Act, 1948. 
I hereby give an intimation to you that I desire to exercise the said right. I am for- 
warding a copy of this letter to the Agricultural Lands Tribunal for taking necessary 


action under section 82G of the said Act. 
Yours faithfully, 
(Signature of the tenant). 


Copy forwarded to the Agricultural Lands Tribunal for information and necessary 
action.” 


It is clear from that Form that what is prescribed under sub-s. (J) is only 
for a person who is admittedly a tenant. If the tenancy is itself disputed, 
the prescribed Form cannot be used within the prescribed period under 
sub-s. (Z). 

The intention of the Legislature was to confer a right of ownership on all 
the tenants, if the successors-in-title of the disabled persons like widow do 
not apply for personal cultivation under s. 832F(/) (iii), provided the tenants 
are willing to purchase the land. That intention can be fulfilled only if we 
interpret s. 3822F (JA) to mean that where rules do not preseribe a notice as in 
the present case with respect to the tenant whose tenancy has been challenged 
by the landlords, the tenant cannot be expected to give the intimation except 
after the termination of the proceedings where the tenancy was challenged 
by the landlords. It is a well established canon of construction that where 
the language of a statute, in its ordinary meaning and grammatical construc- 
tion leads to a manifest contradiction of the apparent purpose of the enact- 


1972.) - CHAND LADLESAIIEB V. DATTATRAYA(A.C.J.}— Vaidya J. 707 


ment, or to some inconvenience or absurdity which can hardly have 
been intended, a construction may be put upon it which modifies the mean- 
ing of the words and even the structure of the sentence. (See Maxwell on 
the Interpretation of Statutes, 12th edn. p. 228). 


Any other interpretation of s. 32F(/A), in my judgment, leads to absurd 
results which can be illustrated by the facts of the present case. Here is a 
tenant who was always ready and willing to purchase lands under s. 32F 
after the death of the widow and the successors-in-title, who became the land- 
lords, refused to recognise him as a tenant. The tenant had to challenge the 
proceedings instituted by them before the Assistant Collector and the Revenue 
Tribunal. At the end of the proceedings, he comes forward and states that 
he wants to purchase the lands. He is confronted with the contention that he 
had not given earlier the intimation about the purchase of the lands and 
hence he is not entitled to purchase the lands. I do not think that the Legis- 
lature ever intended such kind of legislation. 


Mr. Lalit’s argument that this view is contrary to the Full Bench decision 
must be rejected, because, as stated above, the Full Bench did not consider 
what would happen if the notice is given to the tenant by a person like the 
person in the present case and the existence of the tenancy is challenged be- 
fore the Assistant Collector and the Revenue Tribunal by the landlords. The 
only way of interpreting s. 32F consistent with the intention of the Legis- 
lature is to hold that although an intimation must be given by the tenant, as 
held by the Full Bench, if the tenant’s tenancy itself is challenged, the tenant 
having been prevented by the landlords from giving the notice intimation in 
the form prescribed: and within the period specified in sub-s. (1), the land- 
lords cannot take advantage of their futile proceedings wrongly instituted 
against the tenant and defeat the right of the tenant conferred on him by the 
welfare legislation. 


In view of this conclusion, I must hold that all the three tenancy authori- 
ties erred in law in depriving the tenant of the right to purchase the lands 
under s. 82F(/A). Under sub-s. (/) of s. 32F the tenant gets a right to pur- 
chase the land. That right can be lost only if he could give notice under 
sub-s. (ZA) and failed to give it and not, as in the present case, when he was 
prevented by the landlords under s. 32F (JA). If that is so, the tenant must 
succeed not only with regard to S. No, 77 but also with regard to S. No. 79. As 
stated above, it is clear that the illiterate agriculturist who went to a lawyer 
to give notice depended on the lawyer to do the needful. It was his misfortune 
that the other survey, No. 79 was not mentioned in the notice. Nevertheless, 
the notice substantially complies with what is required by Form X by informing 
the landlords that the tenant wants to purchase the land. Sub-section (/A) 
must apply only in case the tenant’s tenancy is not challenged by the landlord 
and cannot be applied to the case where the tenant could not comply with the 
provisions of sub-s. (JA) on account of the proceedings against him by the 
landlords challenging the tenancy. The tenant must be held to be vested with 
the statutory right to purchase the land under s. 32F (JAY, even though he did 
not expressly send the intimation to the landlords under sub-s. (JA). Even 
on this point, Mr. Lalit urged that the view I am taking is directly conflict- 
ing with the view, as stated above, taken by the Full Bench. It was neither 
argued nor dealt with, in the circumstances, by the Full Bench. With res- 
pect, the facts considered by the Full Bench and the question decided by it 
were not such as to enable one to draw any kind of speculative or logical de- 
ductions therefrom. An authority even of a Full Bench, with utmost res- 
pect, must not be considered as a general commentary of law covering all the 
aspects of the matter, when a particular aspect, like the one in the present 
case, was never considered by the Full Bench. 
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Mr. Lalit further urged that as the notice itself was admittedly under the 
instructions of the petitioner, he could not now argue that he wanted to pur- 
chage the other land bearing S.No. 79. As stated above, the petitioner was 
an illiterate person, who could only put his thumb impression. It is obvious 
that there was a mistake at the hands of a lawyer. The respondents-landlords 
cannot take advantage of such a mistake to defeat the provisions of s. 32F, 
which confers the right of purchase of the land on the tenant. 

In the result, the petition succeeds. The decision of the Revenue Tribunal 
dated July 7, 1969, the decision of the Collector, Sholapur, dated May 11, 1968 
and the decision of the Additional Tahsildar and Agricultural Lands Tribu- 
nal dated January 31, 1968 are quashed and the Tahsildar, South Sholapur, 
is directed either by himself or through any other competent officer, to restore 
proceedings under s. 82G in respect of the two lands bearing S. Nos. 77 and 
79 and proceed to fix the price of the said lands and instalments to be paid by 
the tenant in accordance with law. Rule made absolute. No order as to 
costs. 

Rule made absolute. 


Before Mr. Justice Vaidya. 


KISHAN SALUBA v. DHARMADEVI BABU RUP NARAYAN.* 
Hyderabad Houses (Rent, Eviction and Lease) Control Act (XX of 1954), Sec. 15(3)— 
Landlord occupying house owned jointly with others—Whether such landlord can 
under s. 15(3) evict his tenant from other premises. 


Under s. 15(3) of the Hyderabad Houses (Rent, Eviction and Lease) Control Act, 
1954, if a landlord is occupying a house owned by himself or jointly by himself and 
others, it is not open to him to make ,out a case that he was in need of other 
premises in the occupation of his tenant. 


Tum facts appear in the judgment, 


‘A.B. Naik for S.P. Kurdukar, for the petitioner. 
G. D. Deshpande and A. M. Dabir, for respondent No. 1. 


VAIDYA J. The only point which arises in this special civil application direct- 
ed against a decree for eviction passed by the Rent Controller at Aurangabad 
and confirmed in appeal by the District Judge, Aurangabad, on September 9, 
1966, is whether the two authorities under the Hyderabad Houses (Rent, Evic- 
tion and Lease) Control Act, 1954, were right in holding that respondent 
No. 1 was entitled to apply for an order of eviction under s. 15(3) notwith- 
standing that she was occupying a residential house in which she had a share 
along with her brother and sister. 

The subject matter of dispute between the petitioner-tenant and respondent 
No. 1 landlady consists of the ground floor of a portion of a building bearing 
Municipal No. 1155 situate at Raja Bazar at Aurangabad. Respondent No. 1 
Dharmadevi became the owner of the said house under the will executed by her 
father late Rai Chotelal. Curiously, Rai Chotelal had not made any will in 
respect of any other property and died on April 6, 1961, leaving behind him 
one son and two daughters. one of whom was respondent No. 1. Res- 
pondent No. 1 filed an application before the Rent Controller under s. 15(3) of 
the said Act, on the ground that she needed the said house for her residential 
purpose and also on the ground that the petitioner had used the premises for 
doing the business of oil extraction, though the house was given to him only for 
residential purposes. 


*Decided, March 6, 1972. Special Civil Application No. 1811 of 1966. 
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The application was resisted by the petitioner inter alia on the ground that 
he had not changed the use of the premises and that as respondent No. 1 was 
oceupying a residential house owned by her father and after his death by her- 
self and brother and sister, she could not make an application in view of the 
provisions of s. 15(3) (a) of the said Act. 


On considering the evidence before him, the Rent Controller found in favour 
of respondent No. 1 so far as the requirement of bona fide use of the residence 
is concerned. The issue with regard to the fact of the user was given up 
before him. The Rent Controller, therefore, passed the order of eviction on 
August 26, 1965. The petitioner carried an appeal against the said decision 
before the District Judge at Aurangabad. The appeal was dismissed by the 
District Judge, who agreed with the view taken by the Rent Controller, observ- 
ing as follows: 

“The words ‘of his own’ show that the house already in possession or occupation 
of the landlord must exclusively belong to him. It would not be enough for the appli- 
cation of this provision that the landlord has undivided or fractional interest in the 
house with some other co-sharers. Admittedly, the respondent in this case is not alone 
entitled to the property left behind by Rai Chotelal but she would have only a fraction 
of an interest therein. A partition will have to be effected before she can claim any 
particular house ag being of her own. Consequently, it is difficult to accept the conten- 
tion put forth on behalf of the appellant.” 


The said findings of the District Judge and the Rent Controller are challeng- 
ed in the above petition on the ground that the same is patently illegal, as ad- 
mittedly respondent No. 1 was occupying a residential house of her own in 
Aurangabad, within the meaning of s. 15(3) (a) (+) of the said Act. This con- 
tention is valid. The learned District Judge and the Rent Controller could 
not re-write the section by adding the word ‘exclusively’ in s. 15(3) (a) (4) of 
the Act. The intention of the Legislature in making this provision was to con~ 
fer a right on the landlord, who bona fide needed the premises, to evict the 
tenant who was in occupation thereof. It would be unreasonable to hold that 
merely because the landlady shared the house with somebody else as owner, 
though she oceupied the house, she could further take the benefit of the pro- 
visions contained in the Act for evicting a tenant. It is well settled that it is 
not for the Courts to question the wisdom of Legislature and re-write and/or 
add a word where it did not exist. The section is, as it is, not at all ambiguous. 
Its plain meaning is that if the landlord is occupying a house owned by himself 
or jointly by himself and others, it is not open to him to make out a case that 
he was in need of other premises. 

In the result, the petition succeeds. The orders passed by the District Judge 
and the Rent Controller are quashed and the application filed by respondent 
No. 1 for evicting the petitioner is dismissed with costs throughout. 


Petition allowed. 
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Before Mr. Justice S. K. Desai. 
DEORAM ANA PATIL v. SONU PUNA PATIL.* 
Appeal—Maintainability of,—Co-plaintiff obtaining Joint and indivisible decree against 
defendants in trial Court confirmed by lower appellate Court—One of the plaintiffs 
dying before hearing of second appeal filed in High Court by defendants—Defendants 
failing to bring on record deceased plaintiffs heirs before date of hearing of second 
appeal—Whether appeal can be proceeded with against surviving plaintiff. 

The plaintiffs filed a suit against the defendants jointly as co-plaintifis and obtained 
a decree in their favour by the trial Court which was subsequently confirmed by 
the lower appellate Court. The defendants challenged this joint and indivisible 
decree in a second’ appeal to the High Court. Before this appeal reached hearing 
one of the plaintiffs died. Intimation to this effect was conveyed to the defendants’ 
advocate before the date of the hearing of the second appeal but no steps were taken 
by the defendants to bring the deceased plaintiffs heirs on record. On this admitted 
position the High Court held that the appeal had abated as far as the deceased 

. plaintiff was concerned. On the question whether the appeal could be proceeded 
- with against the surviving plaintiff:— ' 

Held, that the appeal cannot be proceeded with only against the surviving plaintiff 
as it might amount to bringing on record two inconsistent decrees in the case and 
must, therefore, be dismissed. i 

State of Punjab v. Nathu Ram,! applied. 

Rameshwar Prasad v. Shambehari Lal,2 Union of India v. Shree Ram, Sri Chand 
v. Jagdish Pershad,4 R. P. Gupta .v. Murli Prasad, Johan Uraon v. Sitaram Sao,6 
Abdul Hamid v. Durga Charan Das? and Ram Sarup v. Munshi, referred to. 


Tue facts are stated in the judgment. 


M.R. Kotwal, for the appellants. 
V.N. Ganpule, for 4.8. Gupte, for the respondents. 


S. K. Desar J. This second appeal reached hearing before me on July 12, 
1972, when it was pointed out that respondent No. 1 to this second appeal, 
Sonu Puna Patil ‘(original plaintiff No. 1 in regular Civil Suit No. 34 of 1960) 
had died on October 10, 1968. It was further stated that although intima- 
tion to this effect had been conveyed to the appellants’ advocate on February 
4, 1972 no steps have been taken by the appellants to bring Sonu’s heirs on 
the record. On this admitted position I held that the ‘appeal had abated as 
far as respondent No. 1 Sonu was concerned. The question which then re- 
mained to be considered was whether the appeal had abated qua respondent 
No. 2 and even if it be held that it had not abated could it be proceeded with 
against respondent No. 2. 


Mr. Ganpule on behalf of respondent No. 2 contended that the appeal could 
not be proceeded with only against respondent No. 2 because, if it was pro- 
ceeded with and allowed, this would result in two inconsistent decrees in the 
same matter remaining on the record. After this contention was stated, Mr. 
Kotwal and Mr. Ganpule asked that the matter may be kept back for a few 
days and on their joint application it was kept till today for further argu- 
ments on this point. 


*Decided, July 14, 1972. Second Appeal 2 [1968] A.LR. S.C. 1901. 
No. 1020 of 1964, against the decision of R. P. 8 [1965] A.I.R. S.C. 1581. 
Salve, Assistant Judge at Dhulia, in Civil 4 lines A.LR. S.C. 1427. 
Appeal No. 188 of 1982, confirming the decree 5 [1972] A.LR. S.C. 1181. 
passed by S. N. Joshi, Civil Judge, Junior 6 [1964] A.LR. Pat. 81. 
Division at Amalner, in Regular Civil Suit 7 [1967] A.LR. Cal. 116. 
No. 84 of 1960. 8 [1963] A.LR. S.C. 533 


1 [1962] A.LR. S.C. 89. 
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In order to appreciate the point it will be necessary to state a few facts. 
Sonu Puna Patil and Kautik Puna Patil filed regular Civil Suit No. 34 of 
1960 against one Reshmabai, widow of Anna alias Ananda Patil. She died 
during the pendency of the suit and after her death her four heirs who are 
the appellants before me were brought on record of the suit as defendants. 
In the suit the plaintiffs sought a declaration that the sale of the suit land 
effected by them on November 15, 1948 in favour of Reshmabai was illegal 
and not binding on the plaintiffs. The plaintiffs also sought to recover pos- 
session of the suit land bearing survey No. 19/2 situated within the limits 
of village Bhatpuri in Taluka Parola. In the plaint as it was originally 
filed the sale-deed was attacked as benamt, sham, bogus and without any con- 
sideration. It was further alleged that there was specific agreement that it 
was not to be acted upon. It was claimed that despite the sale-deed the plain- 
tiffs continued to remain in possession of the suit land but, during their ab- 
sence for about six years prior to the institution of the suit, Reshmabai had 
trespassed thereupon and was thereafter in possession of the suit land as a 
trespasser. Hence the plaintiffs brought the suit for a declaration that the 
sale-deed was not binding on them and for recovering possession of the suit 
land. The suit was filed in 1960. On March 16, 1961 the plaintiffs filed an 
application seeking an amendment of the plaint by adding para. 2A. This 
application was allowed although vehemently opposed on behalf of the defen- 
dants. The amendment was carried out and by the said amendment the plain- 
tiffs contended that ihe sale-deed executed by the two plaintiffs in favour of 
Reshmabai was also hit by the provisions of s. 40 of the Bombay Agricultural 
Debtors’ Relief Act, 1947 as the two plaintiffs were then parties to a pro- 
ceeding under the said Act and as the sale of the suit land was effected with- 
out the previous sanction of the Collector or the Court. 

In their written statement the four defendants (heirs of Reshmabai) denied 
all these contentions of the plaintiffs. It was also contended that the claim 
in suit was barred by limitation. 

Ultimately certain issues were framed by the trial Court. Issues Nos. 2 and 
3 pertained to the further pleas raised by the plaintiffs in the newly added 
para. 2A of the plaint. These two issues were as follows: 


“2. Do plaintifis prove that they were debtors under the Bombay Agricultural 
Debtors’ Relief Act at the time of the suit sale-deed? 

3. If yes, do they further prove that the suit sale-deed is void in view of the 
provisions of the Bombay Agricultural Debtors’ Relief Act?” ` 

The trial Court directed these two issues (Issues Nos. 2 and 3) to be tried 
as preliminary issues and on considering the material placed before it held in 
favour of the plaintiffs on both these issues. Having decided these two issues 
in favour of the plaintiffs, it granted to the plaintiffs by its order dated April 
26, 1962 declaration that the sale-deed (exh. 32) executed by the plaintiffs on 
November 15, 1948 in respect of the suit land in favour of Reshmabai was 
void ab initio and not binding on the plaintiffs. The defendants were further 
ordered and decreed to deliver possession of the suit land to the plaintiffs on 
the plaintiffs depositing a sum of Rs. 1000 to be paid to the defendants. It was 
further observed that if there were standing crops the defendants should be 
permitted to remove the standing crops. As, however, the plaintiffs had suc- 
ceeded on a plea taken at a late stage the parties were directed to bear their 
own costs. 

Being aggrieved by this decision and order the defendants preferred an ap- 
peal to the District Court at Dhulia which was numbered as Civil Appeal No, 
183 of 1962. By his order dated July 10, 1963, the learned Assistant Judge, 
Dhulia dismissed the appeal confirming the judgment and decree of the trial 
Court. However, having regard to the peculiar facts and circumstances of the 
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case he directed the parties to bear their own costs of Civil Appeal No. 183 of 
1962 also. This second appeal has been filed in this Court from the decision 
of the learned Assistant Judge, dismissing the defendants’ appeal to the Dis- 
trict Court. 

The question is whether the defendants can now proceed with this appeal 
it having been held on July 12, 1972 by me that the same has abated as far as 
respondent No. 1 is concerned. Mr. Ganpule submitted that it was not.com- 
petent for this Court to proceed further with this appeal and he relied on a 
number of decisions of the Supreme Court in this connection commencing with 
its judgment in State of Punjab v. Nathu Ram! 

In Nathu Ram’s case the State of Punjab had preferred an appeal to the 
High Court against a joint award made in favour two brothers Labhu Ram 
and Nathu Ram who were the co-respondents to the appeal. During the pen- 
dency of that appeal Labhu Ram died and his heirs were not brought on the 
record. The High Court held that the appeal had abated against Labhu Ram 
and the effect of such abatement was that the appeal against Nathu Ram 
also abated. Accordingly, the High Court dismissed the appeal. The State 
moved the Supreme Court which upheld the decision of the High Court. 
Raghubar Dayal J., speaking for the Supreme Court, laid down the principles 
applicable in the following words (p. 90): 

“The question whether a Court can deal with such matters or not, will depend on 
the facts of each case and therefore no exhaustive statement can be made about the 
circumstances when this is possible or is not possible. It may, however, be stated that 
ordinarily the considerations which weigh with the Court in deciding upon this question 
are whether the appeal between the appellants and the respondents other than the 
deceased can be said to be properly constituted or can be said to have all the necessary 
parties for the decision of the controversy before the Court. The test to determine 
this has been described in diverse forms. Courts will not proceed with an appeal (a) 
when the success of the appeal may lead to the Court’s coming to a decision which 
be in conflict with the decision between the appellant and the deceased respondent and 
therefore which would lead to the Court’s passing a decree which will be contradictory 
to the decree which had become final with respect to the same subject-matter between 
the appellant and the deceased respondent; (b) when the appellant could not have brought 
the action for the necessary relief against those respondents alone who are still before the 
Court, and (c) when the decree against the surviving respondents, if the appeal succeeds, 
be ineffective, that is to say, it could not be successfully executed.” 

These principles were once again considered by the Supreme Court in Ram 
Sarup v. Munsh? where the Court was considering an appeal from a pre- 
emption decree preferred by the vendees. The appellants were five in num- 
ber of whom one died during the pendency of the appeal in the Supreme 
Court. It was held that as the decree was a joint one and since a part of the 
decree had become final, by reason of the abatement, the entire appeal must 
be held to be abated. 

The principles laid down in Nathu Ram’s case were also reiterated in Ramesh- 
war Prasad v. Shambehart Lal. In this case nine persons including one 
Kedar Nath had instituted a suit for ejectment and for recovery of rent against 
two defendants on the allegation that defendant No. 1 was the tenant-in-chief 
who had sub-let the premises to defendant No. 2. The suit for ejectment was 
decreed against both the defendants and for arrears of rent against defendant 
No. 1. On appeal by defendant No. 2 the District Judge set aside the decree 
for ejectment against defendant No. 2 and confirmed the rest of the decree 
against defendant No.1. Being aggrieved by this decision of the District Judge, 
the nine original plaintiffs filed a second appeal in the High Court. Kedar 
Nath was appellant No. 8 in this second appeal and during the pendency of 


1 [1962] A.LR. S.C. 89. 8 [1968] A.LR. S.C. 1901. 
2 1963) ATR. S.C. 553. 
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the same he died. His heirs were not brought on the record within the time 
permitted and, accordingly, the appeal abated as far as Kedar Nath was con- 
cerned. When the appeals of the appellants other than Kedar Nath came up 
for hearing a preliminary objection was taken for the respondent that the 
entire appeal had abated. The Allahabad High Court held, following a Full 
Bench decision also of the Allahabad High Court, that the appeal must be 
dismissed inasmuch as the interest of the surviving appellants and the de- 
ceased appellant was joint and indivisible, and as in the events of the success 
of the appeal there will be two inconsistent and contradictory decrees. Being 
aggrieved by this decision of the High Court, the eight surviving plaintiffs 
moved the Supreme Court. The Supreme Court following its earlier decision 
in Nathu Ram’s case held that Kedar Nath’s appeal had abated and the de- 
cree in favour of the respondents had become final as against his legal repre- 
sentatives. It was observed further that it was against the scheme of the 
Civil Procedure Code to hold that r. 4 of O. XLI empowered the Court to 
pass a decree in favour of the legal representatives of the deceased Kedar Nath 
even though the decree against him had become final. The decisions of the 
various High Courts cited at the Bar have been considered by the Supreme 
Court in Rameshwar Prasad’s case and the correct view expounded in the 
following words: 

“_..the appellate Court has no power to proceed with the appeal and to reverse 
and vary the decree in favour of all the plaintiffs or defendants under O. XLI, R. 3.” 


It may be mentioned as a matter of interest that the Bombay, Caleutta and 
Madras High Courts had taken a different view but the view taken by the other 
High Courts was preferred by the Supreme Court and declared to be correct. 

The point once again came up for consideration before the Supreme Court 
in Unton of India v. Shree Ramt. There the two plaintiffs had sued the Union 
of India for the recovery of Rs. 13,448 as damages. The suit was decreed and 
the defendants were directed to pay to the plaintiffs the sum with interest. 
The Union of India appealed to the Patna High Court and during the pen- 
dency of the appeal one of the plaintiffs Bilas Rai died. After a lapse of 
more than a year the Union of India presented an application for setting 
aside the abatement, for condonation of delay and for bringing the 
heirs of Bilas Rai on record thereafter. This application was resisted 
and was not granted by the High Court. When the appeal came for 
hearing before the High Court, a preliminary objection was taken that the 
appeal had become incompetent and was liable to be dismissed. This objection 
was upheld by the High Court and aggrieved by the dismissal of its appeal 
the Union of India moved the Supreme Court. The Supreme Court held that 
there was a decree in favour of the two plaintiffs which had been appealed 
against, that on the death of one of them it was necessary for the appellant to 
implead his heirs and legal representatives within time. That, it has failed to 
do so with the result that its appeal against the heirs and legal representatives 
of the deceased respondent was held to have abated. The result of such 
abatement, according to the Supreme Court, was that the appeal against the 
other respondents became incompetent. 

In Nathu Ram’s case three tests were indicated. In Sri Chand v. Jagdish 
Pershad, Shah J. (as he then was) speaking for the Supreme Court observed 
that the three tests suggested by Raghubar Dayal J. in Nathu Ram’s case were 
not cumulative tests and even if one of them was satisfied, the Court might, 
having regard to all the circumstances, hold that the appeal has abated in its 
entirety. 

All these authorities have been noted and the three principles once again 
enunciated in a fairly recent decision of the Supreme Court in R.P. Gupta v. 

4 [1965] A.LR. S.C. 1531. 5 [1966] A.LR. S.C. 1427. 
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Murli Prasad, where the principles enunciated in Nathu Ram’s case and the 
further explanation thereof in Srt Chand’s case were quoted with approval 
by the majority judgment. It may be pointed out that even the minority judg- 
ment approves of the principles. Mathew J., who gave the dissenting judgment, 
only differed from the majority in the application of these principles. 

Now let us try and apply these principles to the facts of the present case. 
Sonu and Kautik jointly sued as plaintiffs and in their suit sought a declara- 
tion that the sale deed, which they had executed in 1948 in favour of Reshma- 
bai who was the original defendant to the suit, was void. The two plaintiffs 
also sought to recover possession of the suit land from Reshmabai alleging 
that she had forcibly dispossessed the plaintiffs about six years prior to the 
filing of the suit and was a trespasser thereupon. They succeeded in obtaining 
a declaration and a decree for possession from the trial Court which declara- 
tion and decree have been subsequently confirmed by the lower appellate 
Court. This decree .is joint and indivisible. The short point is whether the 
Court can proceed with the second appeal to-day and reverse this decree which 
would mean a reversal only as far as respondent No. 2 is concerned, since the 
appeal has been declared to have been abated as far as respondent No. 1 is 
concerned. I am afraid this cannot be done inasmuch as doing so would 
amount to violation of the first test laid down in Nathu Ram’s case by the 
Supreme Court, namely the bringing on record two inconsistent decrees. In 
case the second appeal were to be proceeded with and allowed, the declaration 
and order for possession obtained by Sonu will stand and will enure to the 
benefit of his heirs, whereas Kautik who has the same right as Sonu and stood 
in the same position would be held by this Court not to be entitled to the same 
declaration nor to an order for possession. 

Mr. Kotwal appearing for the appellants referred me to Johan Uraon v. 
Sitaram Sao,’ where a Division Bench of the Patna High Court was consider- 
ing a somewhat similar position. Four plaintiffs filed a suit against the de- 
fendants demanding possession of certain land. A decree was granted to the 
plaintiffs by the trial Court from which the defendants preferred an appeal 
which was allowed by the subordinate Judge, Ranchi, who dismissed the suit. 
The plaintiffs thereafter moved the High Court in second appeal. During the 
pendency of the second appeal, one of the plaintiffs died and his heirs were 
not substituted as party appellants. Ultimately the High Court heard and 
disposed of the second appeal. It set aside the decision of the lower appellate 
Court and directed the lower appellate Court, namely the subordinate Judge, 
to reconsider the defendants’ appeal. It was heard by another subordinate 
Judge who came to the conclusion different from his predecessor. He affirmed 
the decree of the trial Court and dismissed the defendants’ appeal. There- 
after the defendants moved the High Court in second appeal. They urged 
that the original decision of the High Court given in the earlier second 
appeal and all subsequent proceedings thereafter should be disregarded inas- 
much as the second appeal has abated in toto after the death of one of the 
plaintiffs-appellants, whose heirs were not brought on record during the period 
allowed by the Code of Civil Procedure. This contention was rejected by the 
Division Bench in para. 7 of the above report and Mr. Kotwal very strongly 
relied on these observations. It is true that the Division Bench of the Patna 
High Court considered the judgment in State of Punjab v. Nathu Ram. But, 
with respect, it may be stated that all the relevant observations in the said 
judgment have not been considered while disposing of this point. 

The same appears to be the position in respect of the judgment of the Calcutta 
High Court also relied on very strongly by Mr. Kotwal. This is Abdul Hamid 
v. Durga Charan Das’ A single Judge of the Calcutta High Court in Abdul 
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Hamid’s case was considering a revision application filed against a decision 
of a lower appellate Court namely, the subordinate Judge, who had held that 
where two of the five appellants died during the pendency of their appeal 
arising out of a suit instituted by them for recovery of Khas possession of a 
certain plot of land, reckoning the sole defendant as a trespasser thereon, and 
if the appeal against these two dead appellants abated, the whole appeal must 
be deemed to have abated. The judgment of the subordinate Judge was rever- 
sed by the single Judge of the Calcutta High Court who held that the surviving 
appellants were entitled to sue the trespasser for the benefit of all the co- 
owners. With respect to the learned Judge, his attention does not appear to 
have been drawn to any of the decisions of the Supreme Court mentioned 
earlier in this judgment. 

I am not considering the question whether Kautik could have maintained 
the action and sought declaration and possession without impleading his co- 
owner Sonu. The position is that the action has been commenced jointly by 
these two brothers as co-plaintiffs and they have obtained a decree in their 
favour which decree has been subsequently confirmed by the lower appellate 
Court and which decree, joint and indivisible, is challenged in this second 
appeal. As far as Sonu is concerned, the decree in his favour both for de- 
claration and possession must now stand since the appeal as far as he is con- 
cerned has been declared to have abated. If that is so, it will not be possible 
for this Court now to modify that decree directly or indirectly. In my view 
the position is so obvious that it does not require further elaboration. Bear- 
ing in mind the nature of the claim in suit and the decree that has been pass- 
ed by the trial Court in favour of both the respondents, which is joint and 
indivisible, it must be held that the appeal cannot be proceeded with only 
against respondent No. 2 and must be dismissed. However, the proper order 
of costs seems to be to direct the parties to bear their own costs of the second 
appeal, There will be an order accordingly. 


Appeal dismissed. 


SUPREME COURT. 


Present: Mr. Justice C. A. Vaidialingam and Mr. Justice A. N. Ray. 


PERCY RUSTOMJI BASTA v. THE STATE OF MAHARASHTRA*. 
Customs Act (52 of 1962), Sec. 108—Indian Evidence Act (I of 1872), Sec. 24—Compulsion 
to speak truth amounting to threat under s. 108, Customs Act, whether hit by s. 24, 
Indian Evidence Act. 


A compulsion to speak the truth as envisaged under s. 108 of the Customs Act, 
1962, even though it may amount to a threat, is not hit by s. 24 of the Indian Evi- 
dence Act, 1872, as it emanates not from a person in authority but from the provi- 
sion of the statute itself, namely s. 108(4) of the Customs Act, 1962. 


THe facts appear in the judgment. 


A. 8. R. Chart, with R. Nagaratnam, and Janendra Lal and B. R. Agarwal, 
of Gagrat & Co., for the appellant. 
H. R. Khanna and B. D. Sharma, for the respondent. 


VADIALINGAM J. This appeal by accused No. 1 on certificate is directed 
against the judgment of the Bombay High Court dated September 26, 1968, in 
Criminal Appeal No. 244 of 1967 confirming his conviction and sentence pass- 
ed against him by the Presidency Magistrate, Mazgaon, Bombay for offences 


*Decided, March 16, 1971. Criminal Appeal No. 267 of 1968, from Bombay. 
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under s. 120B, Indian Penal Code read with s. 135 of the Customs Act, 1962 
(Act 52 of 1962) (hereinafter to be referred as the Act) and also under s. 185 of 
the Customs Act in respect of the articles claimed to have been recovered from 
his possession. 

The short point that arises for consideration in this appeal is whether s. 24 
of the Evidence Act is a bar to the admissibility in evidence of the statement 
exh. T given by the appellant to the Customs Officers on a summons issued 
to him under s. 108 of the Act. 

The appellant along with six others was charged under the sections men- 
tioned above and after being found guilty was sentenced to undergo one 
year’s rigorous imprisonment and to pay a fine of Rs. 2,000 for the charges 
under s. 120B, Indian Penal Code read with s. 185 of the Act. He was also 
sentenced to undergo one year’s rigorous imprisonment and to pay a fine of 
Rs. 2,000 for the charge under s. 135 of the Act. The sentences were directed 
to run concurrently. In default of payment of fine, he was also sentenced 
to undergo further rigorous imprisonment for the period mentioned in the 
Judgment of the Presidency Magistrate. 

The case against the appellant was that he and several: other persons en- 
tered into a conspiracy during the period from June, 1963 to the end of 
December, 1963 to smuggle wrist watches ‘and other luxury goods such as nylon 
textiles, toilet requisites, playing cards, cigarette lighters, saffron ete. from 
Dubai to India through mechanised sailing vessel and land the said imported 
and smuggled goods surreptitiously at any coast near Bombay and then to 
bring the smuggled goods to Bombay by motor vehicles. It was further alleg- 
ed that in pursuance of the said conspiracy such articles were actually. smug- 
gled in the month of December, 1963. The various parts played by the appel- 
lant along with the other accused had been given in the evidence of the pro- 
secution witnesses. P.W. 19, Inspector in the Rummaging Division Town 
Intelligence in the Bombay Customs, on receipt of information in or about 
December 21, 1963 about the smuggling of the goods conducted searches in 
various places and seized several smuggled articles. 

During the pendency of the trial, accused Nos. 3 and 5 died and accused 
No. 2 who was present for sometime later absconded necessitating separation 
of his trial. Some other accused could not be traced at all. Therefore, the 
trial proceeded against the appellant and accused Nos. 4, 6 and 7. It is not 
necessary to refer to the pleas of accused Nos. 4, 6 and 7 as they have been 
acquitted of all the charges by the Presidency Magistrate. The appellant had 
filed a lengthy written statement on October 24, 1966 denying the charges 
levelled against him. He had stated that he was not in any manner concerned 
with any conspiracy. He also denied that any articles had been recovered by 
the Customs Officers from the houses mentioned by them and stated that in 
any event he had nothing to do with any of those articles. He pleaded that 
his brother Cama was inimical towards him and that the latter in connivance 
with the Customs authorities had foisted this criminal case against him mak- 
ing false allegations. The appellant alleged that he had left Bombay for 
Ajmere to pay his respects to the Darga on December 21, 1963 and returned 
to Bombay on January 2, 1964 when he was apprehended by the Customs 
authorities and kept in detention, in the first instance, till January 7, 1964. 
During this period of detention he was continuously harassed and interrogated 
by P.Ws. 5 and 19 and forced to put his signature on January 7, 1964 to a 
statement already got written and prepared by P.W. 5. He was threatened 
that if he did not put his signature on the said statement, his mother and 
another brother will be prosecuted. He further alleged that it was presented 
to him that the statement to which he was being asked to put his signature 
was intended only to be used against accused No. 2 and no part of it was meant 
to be used against him. It may be stated at this stage that the statement 
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recorded from the appellant by P.Ws. 5 and 19, on January 7, 1964 is exh. T. 
The statement refers to various matters concerning his relationship with the 
other accused as well as his connection with several articles which Had been 
seized and which were the subject of the charges. 

We do not think it necessary to refer to exh. T in any great detail nor to the 
various seizures of articles made by the Customs authorities. It is enough to 
state that the conviction of the appellant has been substantially based on the 
confessional statement exh. T after finding independent corroboration furnished 
by other evidence on record in respect of the statements contained in exh. T. 

Objections were taken to the admissibility in evidence of exh. T on the ground 
that it is hit by art. 20(3) and ss. 24 and 25 of the Evidence Act. AN these ob- 
jections were overruled both by the Presidency Magistrate as well as the High 
Court. The findings of the Presidency Magistrate and accepted by the High 
Court are that exh. T is a voluntary statement and it was a true disclosure 
made by the appellant. The allegation of the appellant that he was forced to put 
his signature to exh. T which had already been prepared by P.Ws. 5 and 19 
and that he was induced to put his signature on the representation that it will 
be used only against accused No. 2 and not against the appellant, was rejected. 
The further findings are that exh. T was a voluntary statement made by the 
appellant and that his plea that he was kept under illegal detention from Janu- 
ary 2, 1964 to January 7, 1964 was false. It has also been found that exh. T 
is not hit either by art. 20(3) or by ss. 24 and 25 of the Evidence <Act. 

The only contention that has been raised before us by Mr. A. S. R. Chari, 
learned counsel for the appellant, is, that in view of s. 24 of the Evidence Act, 
exh. T, the statement of the appellant recorded by the Customs authorities 
under the Act, is not admissible in evidence at the trial for the offences in res- 
pect of which the. appellant was charged and tried. His further contention is 
that as the conviction has been based substantially on the statements contained 
in exh. T, the conviction is illegal. The other contentions based on art. 20(3) 
and s. 25 of the Evidence Act which were taken in the High Court have not 
been taken before us. In fact those contentions are no longer available to the 
appellant in view of the decisions of this Court. According to Mr. Chari when 
the statement exh. T was recorded by the Customs officials, the appellant was in 
the position of an accused. It is in evidence that P.W. 5, who recorded the 
statement, warned the appellant that he was bound to state the truth as the officer 
was conducting a judicial proceeding to which the provisions of ss. 193 and 
228, Indian Penal Code apply. This, according to the learned counsel, amounts 
to a threat and as the statement exh. T has been procured on the basis of such 
a threat, it is inadmissible in evidence. ; 

On the other hand, Mr. H. R. Khanna, learned counsel for the State, has re- 
ferred us to the findings recorded by the Presidency Magistrate and accepted 
by the High Court regarding voluntary nature of exh. T. The counsel also 
pointed out that the fact that P.W. 5, who recorded the statement exh. T from 
the appellant, informed him that he was bound to speak the truth as it was 
a judicial proceeditig to which s. 193, Indian Penal Code applies, does not 
amount to any threat in law so as to attract s. 24 of the Evidence Act. 

We will now refer to the circumstances under which exh. T was recorded as 
found by both the Courts. Consequent on information received by the Cus- 
toms authorities, several raids were conducted from December 21, 1963. The 
appellant went to the Customs House at about 8 a.m. on January 7, 1964. By 
about 8-30 a.m. summons-under s. 108 of the Act was served on him. From 
11-30 a.m. onwards to about 8-30 p.m. the process of recording of the statement 
exh. T from the appellant continued excepting for a short break of about 24 
hours for lunch, tea and other requirements. The appellant was arrested 
immediately after his statement exh. T was completed. The seizure of the 
entire contraband goods were completed by about December 25, 1963. Though 
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the attention of the appellant was drawn to sub-s. (4) of s. 108 of the Act, he 
was not informed or warned that his statement was likely to be used in the event 
of any prosecution against him for the said offence. Undoubtedly exh. T con- 
tained various incrimmating facts regarding the complicity of the appellant 
with the offences alleged against him. ‘The inspector ot Customs, P.W. 5, who 
recorded the statement exh. T and P.W. 19, have both admitted that they 
questioned the appellant till the statement exh. T was finally completed at 
8-80 p.m. on January 7, 1964. Both of them have also asserted that they had 
not given any threat or offered any inducement to the appellant before the 
statement exh. T was made. P.W. 5 has deposed that he drew the attention 
of the appellant to the last paragraph of the summons issued under s. 108 of 
the Act. In fact in exh. T the appellant states that he had received summons 
No. 3 of 1964 dated January 7, 1964 issued to him under s. 108 of the Act. 
He has further stated that he had read the summons and that he had further 
understood that giving false evidence ıs an offence punishable under s. 193 
of the Indian Penal Code. P.W. 5 has further deposed that he had explained 
to the appellant the provisions of s. 193, Indian Penal Code and that the -state- 
ment was bemg recorded as if he was in Court and that the appellant was 
bound to speak the truth and that if he made a false statement he would be 
prosecuted. Based upon these answers of P.W. 5, Mr. Chari, urged that it is 
clear that P.W. 5 has administered a threat to the appellant and it was in 
consequence of such a threat that the appellant gave the statement exh. T and 
thereby has placed himself in a grave jeopardy of action being taken against 
him under the Act. 

Before we refer to s. 24 of the Evidence Act, it is desirable to advert to the 
relevant provisions of the Customs Act. Sections 107 and 108 are as follows: 


“S. 107. Power to examine persons.—Any officer of customs empowered in this behalf 
by general or gpecial order of the Collector of Customs may, during the course of any 
enquiry in connection with the smuggling of any goods,— 

(a) require any person to produce or deliver any document or thing relevant to 
the enquiry; 

(b) examine any person acquainted with the facts and circumstances of the case 

S. 108. Power to summon persons to give evidence and produce documents.— 

(1) Any gazetted officer of customs shall have power to summon any person whose 
attendance he considers necessary either.to give evidence or to produce a document 
or any other thing in any inquiry which such officer is making in connection with the 
smuggling of any goods. 

(2) A summons to produce documents or other things may be for the production 
of certain specified documents or things or for the production of all documents or things 
of a certain description in the possession or under the control of the person summoned. 

(3) All persons so summoned shall be bound to attend either in person or by an 
authorised agent, as such officer may direct; and all persons so summoned shall be bound 
to state the truth upon any subject respecting which they are examined or make state- 
ments and produce such documents and other things as may be required: 

Provided that the exemption under. section 132 of the Code of Civil Procedure, 1908, 
shall be applicable to any requisition for attendance under this section. 

(4) Every such inquiry as aforesaid shall be deemed to be a judicial proceeding within 
the meaning of section 193 and section 228 of the Indian Penal Code.” 


Section 122 of the Act deals with confiscation of goods and levy of penalty. 
Section 124 deals with the procedure to be adopted before ordering the con- 
fiscation of any goods or imposing any penalty on any person. Section 135 
deals with prosecution before a criminal Court in the circumstances mention- | 
ed in els. (a) and (b) and that prosecution is without prejudice to any action 
taken under the Act. 

This Court had to consider in R. C. Mehta v. West Bengal! whether an 
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officer of customs under the Sea Customs Act, 1878 was a police officer and 
whether the statements made to him were hit by art. 20(3) of the Constitu- 
tion and inadmissible in evidence under s. 25 of the Evidence Act. A further 
question also arose whether an officer of customs acting under the Act is in 
any event a police officer within the meaning of s. 25 of the Evidence Act 
and hence the confessional statements made to him were inadmissible in evi- 
dence. After a consideration of the scheme of the Sea Customs Act, 1878, 
this Court held that a Customs Officer does not exercise, when enquiring into 
a suspected infringement of the Sea Customs Act, powers of investigation 
which a police officer may in investigating the commission of an offence and 
that he is invested with the power to enquire into infringements of the Act 
primarily for the purpose of adjudicating about forfeiture and penalty. Fur- 
ther it was held that the said officer has no power to investigate an offence 
triable by a Magistrate and that he can only make a complaint in writing 
before a competent Magistrate and hence s. 25 of the Evidence Act has no 
application. It was further held that the steps taken by the Customs Officer 
are for the purpose of holding an enquiry under the Sea Customs Act and 
for adjudging confiscation of goods dutiable or prohibited and imposing penal- 
ties and that the Customs Officer does not at that stage accuse the person 
suspected of infringing the provisions of the Sea Customs Act with the com- 
mission of any offence. Finally, it was held that a person examined under 
g. 171A of the Sea Customs Act does not stand in the character of an accused 
person inasmuch as there is no formal accusation made against him by any 
person at that time and hence any statement made by such a person to a Cus- 
toms Officer is not hit by art. 20(3) of the Constitution. 


The scheme of the Act was also considered in the said decision and some 
points of difference between the Act and the Sea Customs Act, 1878 were 
noted. But notwithstanding the slight difference in the powers exercised by 
a Customs Officer under the Act, it was held that the Customs Officer under 
the Act is not a police officer within the meaning of s. 25 of the Evidence Act. 
It was emphasised that the proceedings taken by him are for the purpose of 
holding an enquiry into suspected cases of smuggling and that the Customs 
Officer is for all purposes an officer of the Revenue. It was laid down that 
as the Customs Officer under the Act is not a police officer, the statement made 
before him by a person, who is arrested or against whom an enquiry is made, 
are not covered by s. 25 of the Evidence Act. It was further laid down that 
until a complaint is filed before a Magistrate, the person against whom an 
enquiry is commenced under the Customs Act does not stand in the character 
of a person accused of an offence under s. 185. The discussion on this aspect 
is wound up by this Court as follows (p. 479): 

“.,.The Customs Officer even under the Act of 1962 continues to remain a revenue 
officer primarily concerned with the detection of smuggling and enforcement and levy of 
proper duties and prevention of entry into India of dutiable goods without payment of 
duty and of goods of which the entry is prohibited. He does not on that account become 
elther a police officer, nor does the information conveyed by him, when the person 
guilty of an infraction of the law is arrested, amount to making of an accusation of an 
offence against the person so guilty of infraction. Even under the Act of 1962 a formal 
accusation can only be deemed to be made when a complaint is made before a Magistrate 
competent to try the person guilty of the infraction under ss. 132, 133, 134 and 135 of the 
Act. Any statement made under ss. 107 and 108 of the Customs Act by a person against 
whom an enquiry is made by a Customs Officer is not statement made by a person accused 
of an offence.” 


From this decision it follows that a Customs Officer conducting an inquiry 
under s. 107 or 108 of the Act is not a police officer and the person against 
whom the inquiry is made is not an accused and the statement made by such 
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a person in that inquiry ‘‘is not a statement made by a person accused of an 
offence.’’ 

The same position has been reiterated in the later case of IHias v. Collector? 

Now coming to s. 24 of the Evidence Act, it runs as follows: 

“Section 24. Confession caused by inducement, threat, or promise, when irrelevant ` 
in criminal proceeding.—A confession made by an accused person is irrelevant in a 
criminal proceeding, if the making of the confession appears to the Court to have been 
caused by any inducement, threat or promise having reference to the charge against the 
accused person, proceeding from a person in authority and sufficient, in the opinion of 
the Court, to give the accused person grounds which would appear to him reasonable 
for supposing that by making it he would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him.” 

To attract the provisions of this section, the following facts have to be 
established : 

(a) that the confession has been made by an accused person to a person in authority; 

(b) that,it must appear to the Court that the confession has been obtained by reason 
of any inducement, threat or promise proceeding from a person in authority; 

(c) that the inducement, threat or promise must have reference to the charge against 
the accused person; and 

(d) the inducement, threat or promise, must, in the opinion of the Court, be such 
that the accused in making the confession believed or supposed that by making it he 
would gain any advantage or avoid any evil of temporal nature in reference to the pro- 
ceedings against him. 

We have already pointed out that when the appellant appeared before the 
Customs Officers on the morning of January 7, 1964, he was served with a 
summons under s. 108 of the Act and that it was after the receipt of the sum- 
mons, the appellant gave the statement exh. T. From the decision in R.C. 
Mehta v. West Bengal, it is clear that when an inquiry is being conducted 
under s. 108 of the Act, and a statement is given by a person against whom the 
inquiry is being held it ‘‘is not a statement made by a person accused of 
an offence and the person who gives the statement does not stand in the 

' character of an accused person.’ Therefore, the first essential fact to be esta- 
blished, to attract s. 24, referred to above, is lacking in this case, as the appel- 
lant was not ‘‘an accused person.’ 

We have already stated that it has been found by both the Courts that the 
statement exh. T is a voluntary statement made by the appellant. Mr. Chari 
attempted to bring the statement exh. T under s. 24 of the Evidence Act 
because of P.W. 5 having informed the appellant that the statement was 
being recorded as if he was a Court and that the appellant was bound to speak 
the truth and that if any false statement is made, he would be prosecuted. 
P.W. 5 has also stated that he‘ explained s. 198, Indian Penal Code, to the ap- 
pellant. According to`the ledrned counsel this conduct of P.W. 5 clearly 
amounts to a threat being administered to the appellant. 

It is not in dispute that P.W. 5, who recorded the confession, is' a person 
in authority within the meaning of s. 24 of the Evidence Act. But the ques- 
tion is whether, when P.W. 5 drew the attention of the appellant to the fact 
that the inquiry is a judicial proceeding to which s. 193, Indian Penal Code 
applies and that the appellant must speak the truth, it can be considered to 
be a threat ‘‘... proceeding from a person in authority’’ under the section. 

We are not inclined to accept the contention of Mr. Chari that in the 
circumstances mentioned above any threat has proceeded from a person in 
authority to the appellant, in consequence of which the statement exh. T was 
given. Section 108 of the Act gives power to a Customs Officer of a gazetted 
rank to summon any person to give evidence in any inquiry in connection 
with the smuggling of any goods. The inquiry made under this section is 
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by virtue of sub-s.- (4) deemed to be a judicial proceeding within the meaning 
of ss. 193 and 228 of the Indian Penal Code. A person summoned under s. 108 
of the Act is bound to appear and state the truth when giving the evidence. 
If he does not answer he would render himself liable to be prosecuted under 
s. 228, Indian Penal Code. If, on the other hand, he answers and gives false: 
evidence, he would be liable to be prosecuted under s. 193, Indian Penal Code 
for giving false evidence in a judicial proceeding. In short, a person sum- 
moned under s. 108 of the Act is told by the statute itself that under threat 
of criminal prosecution he.is bound to speak what he knows and state it 
truthfully. But it must be noted that a compulsion to speak the truth, even 
though it may amount to a threat, emanates in this case not from the officer who 
recorded the statement, but from the provisions of the statute itself. What is 
necessary to constitute a threat under.s. 24 of the Evidence Act is that it must 
emanate from the person in authority. In the case before us there was no 
such threat emanting from P.W. 5, who recorded the statement of P.W. 19, 
who was guiding the proceedings. On the contrary the officers recording the 
statement were only doing their duty in bringing to the notice of the appel- 
lant the provisions of the statute. Even if P.W. 5 had not drawn the atten- 
tion of the appellant to the fact that the inquiry conducted by him is deemed 
to be a judicial proceeding, to which s. 193, Indian Penal Code applies, the 
appellant was bound to speak the truth when summoned under s. 108 of the 
Act with the added risk of being prosecuted, if he gave false evidence. 

. Further, it is to be seen that it not every threat, inducement or promise 
even emanting from the person in authority that is hit by s. 24 of the Evi- 
dence Act. In order to attract the bar, it has to be such an inducement, 
threat or promise, which should lead the accused to suppose that ‘‘by making it 
he would gain any advantage or avoid any evil of temporal nature in reference 
to the proceedings against him’’. In the case before us what is it that the 
appellant has been told? He has been told that the law requires him to tell 
the truth and if he does not tell the truth, he may be prosecuted under s. 198, 
Indian Penal Code for giving false evidence. This, we have held, does not 
coustitute a threat under s. 24 of the Evidence Act. The plea of the appel- 
lant was that he was compelled to make the statement under the threat that 
otherwise his mother and another brother will be prosecuted. He has further 
stated that he was induced to make the statement on the belief that it will be 
used only against accused No. 2 and not against him.‘ These pleas of the 
appellant have been disbelieved by both the trial Court and High Court. There- 
fore, it follows that even assuming that there was an inducement or threat, 
the appellant had no basis for supposing that by making the statement he 
would gain any advantage or avoid any evil with reference to the proceedings 
in respect of which an enquiry was being conducted by the Customs Officers. 
Therefore, even on this ground also s. 24 of the Evidence Act has no applica- 
tion. 

For all the above reasons we hold that by the mere fact that the Customs 
Officer P.W. 5, who recorded the statement exh. T, explained the provisions 
of s. 198, Indian Penal Code and informed the appellant that he was bound 
to tell the truth and that he is liable to be prosecuted if he made a false state- 
ment, there was no threat given to the appellant. We accordingly hold that 
s. 24 of the Evidence Act has no application and the statement exh. T was pro- 
perly admitted in evidence in the trial of the appellant. Both the Courts have 
found that there is also independent evidence to corroborate the truth of the 
statements in exh. T. The question of admissibility of exh. T in evidence 


-having been decided against the appellant, no other point has been argued 
before us. . 


c In the result the appeal fails and is dismissed. Appeal dismissed. 
B.L.R.—46. 
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Present: Mr. Justice J. M. Shelat, Mr. Justice I. D., Dua and Mr. Justice S. C. Roy. 
DARSHAN SINGH RAM KISHAN - 


= 


<o ve 
THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (Act V of 1898), Sec. 196A (2)—Indian Penal Code (Act XLV 
of 1860), Secs. 419, 109, 471, 468—Charge-sheet submitted by police afficer to Magis- 
trate against accused under s. 419 read with ss. 109, 471 and 468 of Penal Code—Magis- 
trate when passing committal order finding charge under s. 120B more appropriate 
and directing that accused be tried under ss. 120B and 467 of Penal Code—Whether 
failure to obtain consent under s. 196A(2) of Criminal Procedure Code vitiates 
committal order. 


A charge-sheet was submitted by the police officer for the purpose of initiation 
of proceedings by the Magistrate against the accused under s. 419 read with ss. 109, 
471 and 468 of the Indian Penal Code, 1860. While drawing up the charges and 
passing his order of committal, the Magistrate considered that though the charge-sheet 
filed before him alleged the commission of offences alleged in the charge-sheet submit- 
‘ted by the police officer, the proper charge on the materials before him warranted a 
charge under s. 120B of the Indian Penal Code for criminal conspiracy the object 
of which was to forge a passport, a non-cognizable offence. He, therefore, directed the 

- accused to stand his trial under ss. 120B and 467 of the Indian Penal Code. It was 

‘ contended by the accused that as no consent as required by s. 196A(2) of the 
Criminal Procedure Code, 1898, was obtained, the Magistrate had no jurisdiction 
to take cognizance of the offence of conspiracy and, therefore, the committal pro- 
ceedings being without jurisdiction had to be quashed. 

Held, that it was at a later stage, i.e. at the time of passing the committal order 
that the Magistrate considered that a charge under s. 120B of the Indian Penal 
Code was the more appropriate charge and not a charge under s. 109 of the 
Indian Penal Code, 

that being'so, the Magistrate took cognizance of the offence of abetment of forgery 
and impersonation and not the offence of criminal conspiracy, and 

that, therefore, consent under s. 196A(2) of the Crimimal Procedure Code was 
not required as a condition precedent and the committal order and the proceedings for 
committal were not vitiated for want of such consent. 

Pramatha Nath Taluqdar v. Saroj Ranjan Sarkar! (observation, made in minority 

judgment of S.K. Das J. ), Biroo Sardar v. Y.C. Arif? and Emperor v. Ramchandra 
Rango,3 referred to. io 


Tax facts appear in the ‘judgment. 


C.L. Kareen, and J.C. Talwar, for the appellant. 
P.K. Chatterjee, and S.P. Nayar, for the respondent, 


Smar J. The appellant and one Bakshi Singh Sunder Singh were accus- 
ed No. 2 and accused No. 1 respectively in the committal proceedings before 
the Presidency Magistrate, 28th Court, Greater Bombay. This appeal, by spe- 
cial leave, is directed against the judgment of the. High- Court of Bombay 
refusing to quash the order of committal passed by the learned Magistrate. 

The facts relevant to this appeal are few and may first be stated. 

On October 31, 1968, one Jivansingh Uttamsingh obtained a British pass- 
port bearing No. 183459 at Nairobi. On the strength of that passport he 
was returning to India with his-family. On his way he died on board the 
ship. According to the prosecution that passport came into the hands of 
the appellant. Bakshi Singh desired to go to the United Kingdom, but had no 

*Decided, September 2, 1971. Criminal 2 [1925] A.LR. Cal. 579. 
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passport. The appellant agreed to arrange his journey and also for that purpose 
to obtain a passport for him. 

The allegation was that the appellant prepared an application for a visa 
in the name of Bakshi Singh. It was further alleged that with a view to 
procure the said visa the photograph of the said deceased Jivansingh was 
removed from the said passport and that of Bakshi Singh substituted. The 
visa having in this fashion been obtained, Bakshi Singh journeyed to the 
United Kingdom having on his way made some intermediate halts. The Bri- 
tish authorities suspected that the passport was a forged document and re- 
patriated Bakshi Singh to India. On his arrival he, was handed over to the 
Special Police, Bombay. 

The Special Police carried out investigation in the course of which they 
recorded statements of certain witnesses including that of Tanna Singh, the 
younger brother of Bakshi Singh. On completion of the investigation, the 

police filed a charge-sheet before the learned Magistrate. That charge-sheet 
is not before us. But counsel for the appellant informed us that Bakshi 
Singh was therein charged under ss. 419 and 471 read with s. 468, and the ap- 
pellant was charged under ss. 419/109, 468 and 471 of the Penal Code. Coun- 
sel also informed us that the Magistrate did not examine any witnesses, during 
the committal proceedings but, on a perusal of the charge-sheet and the docu~ 
ments filed before him under s. 173 of the Code of Criminal Procedure, he 
framed the charges and committed, by his order dated September 138, 1968, 
Bakshi Singh and the appellant for trial before the Sessions Court. By that 
order he directed the said Bakshi Singh to stand his trial under ss. 120B, 
419, 467 and 471 read with s. 467, and the appellant under ss. 120B and 467 
of the Penal Code. The offence of criminal conspiracy charged under s. 120B 
was that the said Bakshi Singh and the appellant had conspired to forge the 
said passport for the use of the said Bakshi Singh. 

In the High Court various contentions were raised on behalf of the ap- 
pellant in support of his application under s. 561A of the Code of Criminal 
Procedure including that under s. 196A(2). That contention was that no 
consent as required by s. 196A(2) having been first obtained, the Magistrate 
had no jurisdiction to take cognizance of the offence of conspiracy, and there- 
fore, the committal order was “without jurisdiction and had to be quashed. In 
this appeal we are concerned only with that contention as the special leave 
granted to the appellant has been limited to that ground alone. 

Sub-section (2) of s. 196A, which is relevant to the present case, provides 
that no Court shall take cognizance of the offence of criminal conspiracy 
punishable under s. 120B of the Penal Code in a case inter alia where the object 
of such conspiracy is to commit any non-cognizable offence. There is no 
doubt that the charge, as framed by the Magistrate and for which he com- 
mitted the appellant and Bakshi Singh to stand their trial before the Sessions 
Court, was for criminal conspiracy, the object of which was to forge the said 
passport, a non-cognizable offence. In respect of that offence, s. 196A(2) 
would undoubtedly apply. What that section prohibits is taking cognizance 
of an offence of criminal conspiracy unless consent to the initiation of pro- 
ceedings against the person charged with it has been first obtained. 

As provided by s. 190 of the Code of Criminal Procedure, a Magistrate 
may take cognizance of an offence either (a) upon receiving a complaint, or 
(b) upon a police report, or (e) upon information received from a person 
other than a police officer or even upon his own information or suspicion that 
such an offence has been committed. As has often been held, taking cogni- 
zance does not involve any formal action or indeed action of any kind but 
occurs as soon as a Magistrate applies his mind to the suspected commission 
of an offence. Cognizance, therefore, takes place at a point when a Magis- 
trate first takes judicial notice of an offence. This is the position whether 
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the Magistrate takes cognizance of an offence on a complaint, or on a police 
report, or upon information of a person other than a police officer. There- 
fore, when a Magistrate takes cognizance of an offence upon a police report, 
prima facie he does so of the offence or offences disclosed in such report. 

It is not in dispute that the charge-sheet submitted by the police officer for 
the purpose of initiation of proceedings by the Magistrate was for offences 
under ss. 419 and 471 read with s,.468 against Bakshi Singh and under 
ss, 419/109, 471 and 468 against the appellant. The charge-sheet admitted- 
ly did not refer to, or charge either of them with, criminal conspiracy under 
s. 120B. Prima facie it is not possible to say that at the stage when the police 
filed the charge-sheet the Magistrate took cognizance of the offence under 
s. 120B, for, that was not the offence alleged in the charge-sheet to have been 
committed by either of the two accused persons. 

True it is that the Magistrate ultimately drew up charges which included 
the offence under s. 120B, the object of which was to forge the passport, an 
offence under s. 467. The Magistrate also did not consider it necessary to 
examine any witnesses and framed the charges on a perusal of the charge-sheet 
submitted to him by the police, the statement of witnesses recorded by the 
police during their investigation and such other documents as were filed un- 
der s. 173 of the Code of Criminal Procedure before him. The materials be- 
fore him, therefore, were the same as were before the police officer who had 
filed the charge-sheet. But while drawing up the charges and passing his 
order of committal, the Magistrate considered that though the charge-sheet 
filed before him alleged the commission of offences under ss. 419/109, 471 and 
468, the proper charge on the materials before him, although they were the 
same as before the police officer, warranted a charge of criminal conspiracy 
for forging a passport. It is quite clear, however, that the cognizance which 
he took was of the offences alleged in the charge-sheet because it was in respect 
of those offences that the police had applied to him to initiate proceedings 
against Bakshi Singh and the appellant and not for the offence under s. 120B. 
It was at a later stage, i.e., at the time of passing the committal order that 
he considered that a charge under s, 120B was the more appropriate charge 
and not a charge under s. 109 of the Penal Code. That being so, it must be 
held--that the Magistrate took cognizance of the offence of abetment of an 
‘offence of forgery and impersonation so far as the appellant was concerned 
and not of the offence of criminal conspiracy, and therefore, s. 196A(2) did 
not apply. 

Counsel in this connection relied on certain observations made in a mino- 
tity judgment of S. K. Das J., in Pramatha Nath Talugdar v. Saroj Ranjan 
Sarkar!. The question involved there was, whether a second complaint could 
be entertained by a Magistrate who or whose predecessor had on the same or 
similar allegations dismissed a previous complaint, and if so, in what circum- 
stances should such a complaint be entertained. Arising out of this question 
& contention’ was raised whether on the complaint, as it was framed, the 
Magistrate had the jurisdiction to take cognizance of the offences alleged in 
the complaint in the absence of a sanction under s. 196A. The second com- 
plaint alleged offences under ss. 467 and 471 read with s. 109 of the Penal 
Code. But in para. 5 thereof, there was an allegation as to criminal cons- 
piracy and it was on the basis of that allegation that s. 196A(2) was sought 
to be involved. It was in this connection that the learned Judge observed 
(p. Slos 

..It would not be proper to decide the question of sanction merely by taking into 
consideration the offences mentioned in the heading or the use of the expression ‘criminal 
conspiracy’ in para. 5, The proper test should be whether the allegations made in the 
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petition of complaint disclosed primarily and essentially an offence or offences for which 
a consent in writing would be necessary to the initiation of the proceedings within the 
meaning of s. 198A (2) of the Code of Criminal Procedure. It is from that point of view 
that the petition of complaint must be examined.” 


The learned Judge ultimately held that though the offence of criminal 
conspiracy was alluded to in para. 5 of the said complaint, the offence ‘‘pri- 
marily and essentially’’ charged was abetment by conspiracy under s. 109 of 
the Penal Code, and therefore, no consent under s. 196A(2) was required. In 
Biroo Sardar v. Y.C. Arife the view also taken was that it is not the sections 
referred to which matter but the offence prima facie disclosed. Following 
that decision, the High Court of Bombay in Emperor v. Ramchandra Rango? 
observed that the question whether sanction is necessary or not depends not 
on the sections referred to in a complaint but the offence prima facie dis- 
closed by the facts alleged in it. 


It is clear from the charge-sheet submitted to the Magistrate that the offence 
of criminal conspiracy was not even referred to. The offence ‘‘primarily and 
essentially” alleged therein was one of abetment of forgery under ss. 468 and 
471 and of false impersonation under s. 419 read with s. 109. Assuming that 
the Magistrate before taking cognizance had perused the statements of wit- 
nesses recorded by the police during investigation, it was conceded by counsel, 
after he himself had gone through them from the record, that none of the 
witnesses had alleged therein either directly or indirectly of the appellant 
having entered into a criminal conspiracy with Bakshi Singh for forging the 
passport. It cannot be disputed that the charge-sheet also prima facie dis- 
closed the offence of abetment. That being so, it is impossible to sustain the 
argument that the Magistrate took cognizance of the offence under s. 120B, 
and therefore, consent under s. 196A(2) was required as a condition prece- 
dent or that the committal order and the proceedings for- committal which he 
took were vitiated for want of such consent. 


The appeal, therefore, fails and is dismissed. 
Appeal dismissed, 


APPELLATE CIVIL. 


Before Mr. Justice Kania. 
DHONDO PANDHARINATH KULKARNI 


v. 
SHRIPATI DAGDU NIMBALKAR.* 

Hyderabad Tenancy and Agricultural Lands Act (Hyd. XXI of 1950), Secs. 98, 99; 89, 90— 
Bombay Tenancy and Agricultural Lands (Vidarbha Region) Act (Bom. XCIX of 
1958), Sec. 120—Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), 
Secs, 84, 72—Whether under s. 98 of the -Hyderabad Tenancy Act the Collector can 
decide question whether person, alleged to be in unauthorised or wrongful possession 

- of land, tenant under Act—Decision of question against such. person whether bars 
him under s. 99(1) of Act from raising contention in civil Court that he is tenant 
of such land. 


The only question which the Collector is ere to decide under s. 98 of the 
Hyderabad Tenancy and Agricultural Lands Act, 1950, is whether a person was in 
unauthorised occupation or wrongful poseession of the land. He is not required to 

- decide the question as to whether that person was a tenant under the Act The 
bar of jurisdiction under s. 99(1) of the Act does not preclude such person from 


2 [1925] A.LR. Cal. 579. *Decided, September 19, 1972. Civil Re- 
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raising a contention in a civil Court that he is a tenant in respect of the land in 
question. . 
Kashiram v. Maharashtra Rev. Trib.,! applied. 

Vithoba v. Dhatryasinharao2 and Madhukar Ganpati Potdar Sonar v. Ram Sambha 
Gadve,? referred to. 


Tux facts appear in the judgment. 


R. G. Bhadekar, for the applicant. 
G. R. Samant, for opponent No. 2. 


Kania J. This is a revisional application challenging the order passed by 
the learned Civil Judge, Junior Division, Osmanabad, in Civil Suit No. 44 of 
1967 framing a new issue. 

The petitioner before me was defendant No. 1 in that suit and respondent 
No. 2 was defendant No. 2 therein. The main party, who would be interested 
in supporting the order of the learned Civil Judge viz. the plaintiff in the suit, 
is respondent No. 1 before me. Although respondent No. 1 has been duly 
served he has not appeared. i 

Civil Suit No. 44 of 1967 was filed by the plaintiff against the petitioner and 
respondents Nos. 2 to 5 being the defendants therein for a perpetual injunc- 
tion restraining the defendants from executing the orders of the tenancy Court 
against the plaintiff and from interfering with the possession of the plaintiff. 
In the plaint it has been alleged by the plaintiff that he is in possession of the 
suit land since 1953 and has become owner thereof by adverse possession. 
Alternatively, the plaintiff has contended that he was a tenant in respect of 
the suit land. In 1959 defendant No. 1 had filed an application against the 
plaintiff under s. 98 of the Hyderabad Tenancy and Agricultural Lands Act, 
1950 (hereinafter referred to as the Hyderabad Tenancy Act) to recover pos- 
session of the suit land from the plaintiff on the ground that the plaintiff was 
unauthorisedly occupying the suit land. The plaintiff claimed to be the tenant 
of the land. The Deputy Collector, Osmanabad, who disposed of the matter, 
passed an order for summary eviction of the plaintiff on the ground that he 
was a trespasser, on March 31, 1964. The plaintiff filed an appeal against 
this order before the Revenue Tribunal at Aurangabad, but the said appeal 
was dismissed in July 1964. The plaintiff thereafter filed a Civil Revision 
Application before this Court but the same was summarily dismissed. He 
thereafter filed this suit. In the suit the contention of the plaintiff is that the 
orders passed against him under s. 98 of the Hyderabad Tenancy Act are ultra 
vires and the authorities had no jurisdiction to decide whether the plaintiff was 
or was ‘not a tenant of the suit Jand. At the hearing several issues were framed. 
“by the learned Civil Judge and: the relevant issues, being issues Nos. 2, 3 and 5, 
are as follows: 

“2, Can the plaintiff challenge the décisions regarding the suit land given in Hti- 
gations between him and defendant No, 1? If yes, 

3. Does he (plaintiff) prove that orders dated 31-3-1964 and 17-7-64 are ultra vires 
and illegal? 

5. Can alternatively plaintiff contend that his possession ig as a tenant in view of 
previous decisions, if they are held binding on plaintiff?” 


The learned Civil Judge came to the conclusion that the Deputy Collector had 
no authority to decide the question of tenancy of the plaintiff and all the deci- 
sions by which the eviction of the plaintiff was ordered were ultra vires and 


1 eae 72 Bom. L.R. 888, F.B., 8.c. [1970] 8 (1969) Civil Revision Application No. 
Mh. L 1656 of 1965, decided by Kantawala J., on 
2 Ta a Bom. L.R. 752, s.c. [1972] January 9, 1969 (Unrep.). 
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not binding on the plaintiff. In view of this conclusion the learned Civil 
Judge framed a new issue being issue No. 5(a) viz. Whether the plaintiff 
proves that he is a tenant of the suit land, and referred that issue to the 
Tenancy Tahsildar for giving his finding thereon. Till the receipt of the 
finding on the said issue, the hearing of the suit was stayed under s. 99A of 
the Hyderabad Tenancy Act and it is this finding which is attacked by Mr. 
Bhadekar, for the petitioner (defendant No. 1) before me. 
Section 98 of the Hyderabad Tenancy Act provides as follows: 
“Any person unauthorisedly occupying or wrongfully in possession of any Jand— 
(a) the transfer of which either by the act of parties or by the operation of law 
is invalid under the provisions of this Act, or 
(b) the management of which has been assumed under the said provisions, or 
(c) to the use and occupation of which he is not entitled under the said provisions; 
may, if the said provisions do not provide for the eviction of such person, be sum~ 
marily evicted, by the Collector.” 


Section 99(7) of the said Act provides that save as provided in the said 
Act, no civil Court shall have jurisdiction to settle, decide or deal with any 
question including a question whether a person is or was at any time in the past 
a tenant or protected tenant and whether any such tenant or protected tenant is 
or should be deemed to be the full owner of the lards which is by or under the 
said Act required to be settled, decided or dealt with by the Tahsildar, Tribu- 
nal or Collector or by the Commissioner or Government. Sub-section (2) of 
s. 99 provides: 

“No order of the Tahsildar, Tribunal or Collector or of the Commissioner or Govern- 
ment made under this Act, shall be questioned in any Civil or Criminal Co 


The main contention of Mr. Bhadekar was that it having been decided by the 
Deputy Collector that the plaintiff was in unauthorised occupation or wrongful 
oceupation of the suit land and as the decision of the Deputy Collector shows 
that he had come to the conclusion that the plaintiff’s claim to be the tenant of 
the suit land was not justified, it was not open to the plaintiff to raise that con- 
tention at all in the civil suit before the learned Civil Judge. According to 
him, the order of the Deputy Collector for summary eviction of the plaintiff 
involved a decision that the plaintiff was not the tenant of the suit land and 
that this decision was given by the competent authority under the Hyderabad 
Tenancy Act. That being so, it was not open to question in the civil Court. 

In support of his contention, Mr. Bhadekar has strongly relied upon the deci- 
sion of a Full Bench of this Court in Kashiram v. Maharashtra Rev. Trib.! That 
decision was under s. 120 of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act, 1958 (hereinafter referred to as ‘‘the Vidarbha Te- 
nancy Act’’). The observations and the discussion in that decision show that 
the provisions of s. 120 of the Vidarbha Tenaney Act have been held to be in 
pari materia with the provisions of s. 84 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948 (hereinafter referred to as the Bombay Tenancy Act). 
It has been held by the Full Bench in that case that in an application under 
s. 120 of the Vidarbha Tenancy Act the Collector has to see whether, in sub- 
stance, the application before him is an application complaining of unautho- 
vised occupation or wrongful possession: of any person in the first place and if 
he comes to the conclusion that such person is unauthorisedly occupying or 
wrongfully in possession he would have jurisdiction under s. 120 even if that 
person raises the plea that he is a tenant. The mere raising of the plea would 
not, as in the case of a civil Court, oust: his jurisdiction. The Collector will 
have to look to the substance of the matter and decide whether it is a dispute 
regarding unauthorised occupation or wrongful dispossession or is in substance 
a dispute regarding tenancy. If the latter, he must refer the matter to the 
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Tahsildar. If the former, he will have jurisdiction to decide it. It will not 
be sufficient to oust the jurisdiction of the Collector for a person to say that he 
is a tenant if, on the face of the material before the Collector, it appears to him 
that the plea of tenancy is one which cannot reasonably be raised or is not bona 
fide or the Collector comes to the express conclusion that it is raised mala fide. 
Now, in the present case, the Deputy Collector in his order dated March 31, 
1964, a copy of which, I am told, has been tendered as exh. 48, considered the 
contention of the plaintiff that he was a tenant of the land in question and has 
rejected that contention. It is true that he has not in express terms stated 
that.the said contention regarding the tenancy was raised mala fide or that it 
was a contention which could not be reasonably raised. But the judgment and 
order of the Deputy Collector shows that he came to the conclusion that it was 
not a contention, which was bona fide and reasonably raised by the plaintiff. 
In view of this, Mr. Bhadekar is probably right in contending that the decision 
of the learned Civil Judge to the effect that the order of the Deputy Collector 
directing eviction of the plaintiff was ultra vires or void is not correct. That, 
however, does not help Mr. Bhadekar much in the present revisional applica- 
tion. 

. What I have really to consider ig, whether, in view of the decision given by 
the Deputy Collector, the plaintiff in the suit was precluded from taking up 
the contention that he was the tenant of the suit land. It is in this connec- 
tion that I propose to consider the provisions of the Hyderabad Tenancy Act 
and the decision of the Full Bench cited by Mr. Bhadekar. In the first place, 
it must be observed that the provisions of s. 84 of the Bombay Tenancy Act, 
which have been treated by the decision in Kashiram’s case as in pari materia 
with the provisions of s. 120 of the Vidarbha Tenancy Act, are in pari materia 
with the provisions of s. 98 of the Hyderabad Tenancy Act. The Full Bench 
in that case has observed that s. 120 of the Vidarbha Tenancy Act creates a 
summary remedy, summary in the sense that the Collector has not to make a 
judicial inquiry but only ‘‘such inquiry as he deems fit’’, This does not mean 
that he need not make any inquiry whatever but that he must inform himself 
as best he can from the records available in his department or material placed 
before him by parties. It is true that the words ‘‘such inquiry as he deems 
fit’’, which find place in s. 120 of the Vidarbha Tenancy Act, do not find 
place in s. 84 of the Bombay Tenancy Act and s. 98 of the Hyderabad Tenancy 
Act. That, however does not make much difference. Moreover, as I have 
already pointed out, the provisions of s. 84 of the Bombay Tenancy Act have 
been treated as in part materia with the provisions of s. 120 of the Vidarbha 
Tenancy Act. It is significant that neither s. 84 of the Bombay Tenancy Act 
nor s. 98 of the Hyderabad Tenancy Act nor any other provision in those Acts 
provides as to what is the procedure to be followed by the Collector in making 
the inquiry under the aforesaid sections. As regards the inquiry by. the 
tenancy authorities under the other provisions, s. 72 of the Bombay Tenancy 
Act provides that the procedure to be followed shall be the one provided by the 
Mamlatdars’ Courts Act, 1906, and there is a similar provision under s. 89 of 
the Hyderabad Tenancy Act. As far as appeals are concerned, s. 90(4) of the 
Hyderabad Tenancy Act provides that in deciding appeals under sub-s. (2) 
thereof the Bombay Revenue Tribunal shall exercise all the powers which a 
Court has and follow the same procedure which a Court follows in deciding ap- 
peals from the deeree or order of an original Court under the Code of Civil 
Procedure, 1908. The fact that no similar provision has bren made under s. 84 
of the Bombay Tenancy Act or s. 98 of the Hyderabad Tenancy Act clearly 
shows that in inquiries under the said sections the Collector has to make such 
inquiry as he thinks fit, and no particular procedure is provided. In the Full 
Bench decision in Kashiram’s case it has, in fact, been observed that the regular 
remedies for disturbance of possession are reserved for disturbance of posses- 
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sion of tenants and landlords, such as, for instance those prescribed in ss. 36 
and 52 of the Vidarbha Tenancy Act and the summary remedy is reserved for 
trespassers. In fact, the observation in that decision to the effect that in the 
event of the Collector coming to the conclusion that a dispute in substance re- 
garding tenancy is raised, he must transfer the matter to the Tahsildar for deci- 
sion of that dispute clearly shows that his decision is not final as between the 
parties on the question of tenancy. In fact, it was pointed out by the Full 
Bench in that decision that it is only incidentally that the Collector, acting in 
an inquiry under s. 84 of the Bombay Tenancy Act and s. 102 of the Vidarbha 
Tenancy Act, decides the question as to whether the person alleged to be a 
trespasser is a tenant. In discussing the decision in Anjalibat alias Akubat 
Ramchandra Yevalekar v. Shankar Bala Pati the Full Bench has observed 
that what was held by the Court in that case was that where the conditions laid 
down by s. 84 of the Bombay Tenancy Act are fulfilled the Collector would have 
the power to decide whether a person was in unauthorised occupation or wrong- 
ful possession even though it involved holding incidentally that he was not a 
tenant. This clearly shows that the decision on the question whether a person 
sought to be evicted was a tenant, is an incidental decision. Under s. 99(J) 
of the Hyderabad Tenancy Act the bar against the jurisdiction of the civil 
Courts is only regarding the questions which by or under that Act are requir- 
ed to be settled, decided or dealt with by the Tahsildar, Tribunal or Collector 
or by the Commissioner or Government. The only question which the Collec- 
tor was required. to decide under s. 98 of the Hyderabad Tenancy Act was 
whether the plaintiff was in unauthorised occupation or wrongful possession 
of the suit land. He was not required under that Act to decide the question 
as to whether the plaintiff was a tenant under that Act. The bar of jurisdic- 
tion would, it appears, not apply in the case before me and the plaintiff should 
not be precluded from raising a contention in the suit that he is a tenant in 
respect of the suit land, as he has in fact done. 

Mr. Bhadekar then relied on the decision in Vithoba v. Dhatryasinharao3 
where it was held that s. 85A of the Bombay Tenancy Act does not contem- 
plate a reference to the tenancy authorities in a case where the issues have 
already been decided by competent authorities under the said Act in earlier 
proceedings between the same parties in respect of the same land. This deci- 
sion, in my view, does not help Mr. Bhadekar at all in view of my conclusion 
that the Collector was not the competent authority to decide the question about 
the plaintiff’s alleged tenancy, although he incidentally decided that question. 

Mr. Bhadekar next relied on the judgment on my learned brother Kantawala 
J. in Madhukar Ganpati Potdar Sonar v. Ram Sambha Gadve* In that case, a 
Civil Revision Application was preferred against an order rejecting the appli- 
cation of the petitioner for reframing an issue as regards the tenancy between 
the parties. In the written statement, the petitioner had adopted very un- 
usual and inconsistent pleas. Kantawala J. observed that initially when the 
issues were framed by the trial Court, an issue regarding the tenancy of the 
petitioner was framed for determination by the tenancy authorities under 
s. 99A of the Hyderabad Tenancy Act. After hearing the parties the trial 
Court deleted the said issue and no proceedings were adopted by the peti- 
tioner against this order in this Court or any other Court. However, a few 
months later, the petitioner made an application in the trial Court that 
an issue regarding ‘his tenancy should be reframed and that application was 
opposed and rejected. ‘As pointed out by my learned brother Kantawala J. 
in that case, the contention of Mr. Bhasme. (as he then was), who appeared 

2 (1959) Special Civil Application No. 3207 A.LR. Bom. 122. : 
of 1958, ided by Mudholkar and Patel, 4 (1969) Civil Revision Application No. 


JJ., on February 10, 1959 (Unrep.). 1656 of 1965, decided by Kantawala J., on 
8 (1971) 78 Bom. L.R. 752, s.c. [1972] January 9, 1969 (Unrep.). 
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for the petitioner, that it was obligatory upon the trial Court to frame an 
issue as regards the petitioner’s right as a tenant in respect of the suit 
land, might perhaps have been accepted. But, on the facts of that case it 
was said that it would not be possible to accept the contention that the Court 
was bound to refer the issue. That decision entirely turned on its own facts 
and was based to a large extent on the conduct of the petitioner before the 
Court. This decision does not help Mr. Bhadekar in his argument. 

It was then submitted by Mr. Bhadekar that the result of referring this 
issue to the tenancy authorities would be that for quite some time and till 
the issue was determined the plaintiff would continue to remain in occupa- 
tion of the suit land, although the Deputy Collector had held that he was in 
unlawful possession of the-same. As I have already observed, there is much 
force in the contention of Mr. Bhadekar that this order of the Deputy Col- 
lector was not void or ultra vires. However, these are considerations rele- 
vant only regarding interim orders. 

In the result, the application fails and the rule is discharged. There will 
be no order as to costs. : 

Rule discharged. 


SUPREME COURT. 


Present: The Hon’ble Mr. S. M. Sikri, Chief Justice, Mr. Justice G. K. Mitter, Mr, Justice 
K. S. Hegde, Mr. Justice A. N. Grover and Mr. Justice P. Jaganmohan Reddy. 


MANOHAR LAL BHOGILAL SHAH 


y v. $ 
THE STATE OF MAHARASHTRA.* 
Sea Customs Act (VIIE of 1878), Secs. 187A, 167(8) & (81)—Foreign Exchange Regulation 
Act (VII of 1947), Sec. 23D—Constitution of India., Art. 14~—Whether s. 187A, Sea 
Customs Act unconstitutional. i : 


Section 187A of the Sea Customs Act, 1878, is not violative of art. 14 of the 
Constitution of India. The power conferred by s. 187A of the Act has to be exer- 
cised for effectuating the object and purpose of the Act keeping in view the entire 
scheme. It cannot, therefore, be said that any unguided discretion or power has 
been conferred of the nature which would come within the inhibition of art. 14 of 
the Constitution. aan ; 

While deciding whether a complaint should be instituted for an offence which 
is covered both by items 8 and 81 of s. 167 of the Act a customs officer must take 
into account the enormity and magnitude of the contravention and the evidence 
which is available. In all cases the customs officers have to act in a reasonable and 
bona fide manner and they cannot just discriminate between similar cases according 
to their whim and fancy. i : 

Niemla Textile Finishing Mills Ltd. v. The 2nd Punjab Industrial Tribunal,! 
applied. i 

"Rayala Corp. v. Dir. Enforcement,2 Gokulchand Morarka v. The King? and Mata- 
jog Dobey v. H. C. Bhari,* referred. to. 


Tue facts are stated in the judgment. 


R. Jethmalani, 8.B. Jaisinghani'and Mrs. K. Hingorani, for the appellant. 
Jagadish Swarup, Solicitor General of India, with H.R. Khanna, B.D. 
Sharma and S.P. Nayar, for the respondent. 


*Decided, April &, 1971. Criminal: Ap- 8 (1848) 50 Bom. L.R. 899, P.C., 8.c. [1948] 
eal No. 44 of 1967, from Bombay. A. I. R. P.C. 82. 

1 [1957] S.C.R. 885. ‘ 4 [1955] 2 S.C.R. 925. 

2 [1970]1S.C.R. 639. f : ` 
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Grover J. This is an appeal by.certificate from a judgment of the Bombay 
High Court upholding the conviction and sentence of the appellant under 
s. 167(81) of the Sea Customs Act, 1878, hereinafter called the ‘Act’ and 
s. 120B of the Indian Penal Code read with the aforesaid section and s. 5 of 
the Import and Export (Control) Act, 1947. The main point for determina- 
tion is whether s. 187A of the Act is unconstitutional on the ground that it is 
violative of art. 14 of the Constitution. The facts to the extent they are 
necessary may be set out. 

The appellant carried on business in the name of M/s. Jaihind Ex-Import 
Corporation as its sole proprietor. He also carried on business as a partner 
in another firm run under the name and style of Alran Optics (India) Cor- 
poration. The offices of the two firms were situate at New Charni Road, Bom- 
bay. According to the case of the prosecution the appellant with the object 
of defrauding the Government of customs duty payable on certain goods 
and with a view to evading prohibition imposed on the import of such goods 
was a party to criminal conspiracy, some of the other parties being M/s. O & K 
Heydegger and M/s. Vinter Optics in West Germany. The conspiracy was 
stated to have been entered into for the purpose of acquiring possession of 
contraband goods such as spectacle frames, welding glasses etc. The import 
of spectacle frames was totally prohibited and the import of welding glasses 
was greatly restricted. It was alleged that in pursuance of the conspiracy the 
appellant imported three consignments by three different ships; the first one 
arrived by s.s. Bialystock and the other two came on September 22, 1960 and 
March 5, 1960 by two other ships s.s. Fraunfels and s.s. Laurenskerk. Out 
of the four cases which arrived in the first consignment two cases contained 
contraband goods. As regards the other two consignments one case in each 
consignment contained goods the import of which was prohibited. The modus 
operandi was highly ingenious and interesting but we need not recapitulate 
the same. 

The defence of the appellant was that it was owing to the mistake of ship- 
pers that the cases containing contraband goods arrived. It may be men- 
tioned that no bill of entry was lodged by the appellant regarding the cases 
which contained contraband goods of the first consignment and the other con- 
signment which were not got cleared. The learned Presidency Magistrate 
found the appellant guilty and sentenced him to six months’ rigorous impri- 
sonment and a fine of Rs. 1,000 for each of the four charges directing the 
substantive sentences to run concurrently. The appellant filed an appeal to 
the High Court and the State preferred a petition fór revision for enhance- 
ment of the sentence. The High Court dismissed both the appeals and the re- 
vision. The High Court further directed that the contraband goods should 
stand confiscated in favour of the Government of India. 

During the pendency of the appeal in this Court a petition was filed on 
behalf of the respondent (Cr. Misc. Petition No. 362/70). It was pray- 
ed therein that a constitutional point as to the vires of s. 187A read with 
s. 167(81) of the Act be allowed to be raised. Thereupon the Division Bench 
made an order that the appeal be placed before a larger bench. The question 
being one of constitutional validity of s. 187A of the Act counsel for the ap- 
pellant has addressed arguments before us with our permission on the afore- 
said point. It has been contended inter alia that the offences of smuggling 
of goods and in particular, the acts with which the appellant has been charged 
could be dealt with by the customs authorities by proceeding under s. 167(8&) 
of the Act as well as in the alternative or in addition by instituting a prose- 
cution in a criminal Court by filing a complaint under s. 187A read with 
8. 167(81) of the Act. The former can result only in the imposition of a fiscal 
-penalty not exceeding three times the value of the goods and confiscation of 
the goods themselves. The latter can result in a sentence of imprisonment 
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upto two years or fine or both. Thus it has been left to the unfettered and 
unguided discretion of the custom authorities to proceed against certain per- 
sons under s. 167(8) and others under s. 167(87) or under both the sections. 
In a large number of cases no criminal prosecutions were filed at all and pro- 
ceedings under s. 167(8) alone were taken which resulted in imposition of 
penalties. This leads to discrimination and has actually resulted in discri- 
mination. 

We may now refer to s. 187A of the Act. It provides that no Court shall 
take cognizance of any offence relating to smuggling of goods punishable un- 
der item 81 of the Schedule to s. 167 except upon complaint in writing made 
by the Chief Customs Officer or any other officer of customs not lower in rank 
than an Assistant Collector of Customs. Items 8 and 81 of s. 167 to the extent 
they are material are as follows: 


Offences, Section of this Act Penalties. 





to which offence 
has reference, 

8. If any goods, the importa- 18 & 19 such goods shall be Liable to 
tion...of which is for the time confiscation; any person concern- 
being prohibited or restricted by ed in any such offence shall be 
or under Chapter IV of this Act, liable to a penalty not exceeding 
be imported into or exported three times the value of the 
from India contrary to such goods, or not exceeding one 
prohibition or restriction, or thousand rupees. 


if any attempt be made so to 
import or export any such goods, 
or.. 


81. If any person knowingly, General such person shall on conviction 


and with intent to defraud the before a Magistrate be liable to 
Government of any duty payable imprisonment for any term not 
thereon, or to evade any pro- exceeding two years, or to fine, 
hibition or restriction for the : or to both. 


time being in force under or by 
virtue of this Act with respect 
thereto acquires possession of, or 
is in any way concerned in 
carrying, removing, depositing, 
harbouring, keeping, or conceal- 
ing or in any manner dealing 
with any: goods which have been 
unlawfully removed from a 
warehouse or...which has not 
been paid or with respect to the 
importation or exportation of 
which any prohibition or res- 
triction is for the time being in — 
force as aforesaid; or... 

Even though item 8 of s. 167 does not employ the word ‘‘knowingly’’ which 
is to be found in item 81 intentional smugglers are bound to be covered by 
both the items. The argument on behalf of the appellant is based on there 
being no guidelines in s. 187A in the matter of filing a complaint for an of- 
fence under item 81. It is suggested that if there is a option to the officers 
mentioned therein to file a complaint or not to file the complaint then there 
will be clear infringement of art. 14. Counsel for the appellant has gone to 
the extent of submitting that the power to give sanction or to make a com- 
plaint without any guidelines would itself be hit by art. 14. 
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Our attention has been invited to Rayala Corp. v. Dir. Enforcement,’ in 
which one of the points canvassed was that s. 238(/)(0) of the Foreign Ex- 
change Regulation Act, 1947 as amended by the Foreign Exchange Regu- 
lation (Amendment) Act, 1957 was violative of art. 14 of the Consti- 
tution inasmuch as it provided for punishment severer than the punish- 
ment or penalty provided for the same acts under s. 28(/)(a) of that Act. 
It was pointed out in the judgment of this Court that two different proceed- 
ings could be taken for contravention of certain provisions of the aforesaid 
Act. Under s. 23(1/)(@) a person was liable to a penalty only and that 
penalty could not exceed three times the value of foreign exchange in respect 
of which contravention had taken place or Rs. 5,000 whichever was more. That 
penalty could be imposed by adjudication made by the Director of Enforce- 
ment in the manner provided in s. 28D of the said Act. The alternative 
punishment provided by s. 23(1)(6) upon conviction by a Court was a sen- 
tence of imprisonment for a term which could extend to two years or with fine 
or with both. The argument that the section laid down no principles for deter- 
mining when a person concerned should be proceeded against under s. 23(1) (a) 
and when under s. 23(/)(b) and that it was left to the arbitrary discretion of 
the Director of Enforcement to decide which proceeding should be taken was 
repelled by relying on the provisions of s. 23D. Under that section the Direc- 
tor of Enforcement was first to hold an inquiry for the purpose of adjudging 
whether there had been contravention under s. 28(J)(a) and if he was satisfied 
that the person had committed a contravention he could impose a penalty pro- 
vided thereby. According to the proviso, however, if at any stage of the en- 
quiry he was of the opinion that having regard to the circumstances of the 
case the penalty would not be adequate he was bound to make a complaint in 
writing to the Court instead of imposing any penalty himself. 

Counsel for the appellant has laid great emphasis on the absence of any 
such provision in the Act as. was to be found in s. 23D of the Foreign Ex- 
change Regulation Act, 1947. But it is significant that under the aforesaid 
enactment the proceedings could be taken in the alternative and the punish- 
ment also could be imposed only in the alternative’ and any person guilty of 
contravention could not be made liable for a penalty provided by s. 28(/) (a) 
as also imposed a sentence of imprisonment under s. 23(/)(b). According 
to the provision of s. 167, items 8 and 81 of the Act there is no choice in the 
matter of imposing penalty or punishment. If a person is found guilty a 
penalty can be imposed under item 8 and he will also be liable to criminal 
prosecution and conviction if his case is covered by item 81 of that section. 

In numerous Acts provisiohs are found according to which no Court can 
take cognizance unless either sanction is granted by the competent authority 
for the prosecution of an accused person or a complaint in writing is made by 
an officer or authority empowered in that behalf. Nothing is indicated or ex- 
pressly stated in most of the provisions as to.the circumstances in which sanc- 
tion should be withheld or granted or a complaint should be instituted or not. 
One of such provisions came up for examination. in Gokulchand Morarka v. 
The King2 Under cl. 23 of the Cotton Cloth and Yarn Control Order, 1943 no 
prosecution for contravention of any of the provisions of the Order could be 
instituted without the previous sanction of the Provincial Government etc. It 
was laid down that in order to comply with the provisions of cl. 23 it must be 
proved that the sanction was given in respect of the facts constituting the 
offence charged. Counsel for the appellant has relied a great deal on the follow- 
ing observations of their Lordships (p. 412): 

“They can refuse sanction on any ground which commends itself to them, for 
example, that on political or economic grounds they regard a prosecution as inexpedient.” 


1 [1970] 1 S.C.R. 639, [1948] A.LR. P.C. 82. 
2 (1048) 50 Bom. L. R. 389, P.C., S.C. . 
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It is argued that if the same wide latitude is given to the customs offitérs 
mentioned in s. 187A they can import even political or economie considerations 
for not filing a complaint although 'a person is liable to criminal prosecution 
for an offence under sg. 167(81). We consider‘ it unnecessary to pronounce, 
with respect, on the correctness or otherwise of the above observations. We 
have no doubt that the authorities concerned are expected to take into account 
the changed conditions obtaining after the enforcement of our Constitution 
which guarantees fundamental rights including art. 14. They are bound to 
examine the facts of a particular case: and then decide whether prosecution 
should be launched or not. 

Even if any policy or guidelines avert to be found they ean certainly be 
discovered from the object, purpose and scheme of the Act. The preamble 
reads: ‘‘ Whereas it is expedient to consolidate and amend the law relating to 
the levy of Sea Customs duties’it is enacted as follows.’’ Chapter IV deals with 
prohibitions and restrictions on importation and exportation and Chapter V 
with levy of and exemption from customs duties. Elaborate provisions have 
been made to ensure that goods do not escape the levy of duty and that the 
prohibitions and restrictions which have been imposed on importation and ex- 
portation are rigidly enforced. Chapter XVI provides for offences and penal- 
ties and s. 167 therein is an omnibus section which contains 81 items dealing 
‘with offences and penalties. Chapter XVII contains procedural provisions 
relating to offences, appeals ete. Section 187A appears in this Chapter. 

The procedural provisions must be read in the light of the object and pur- 
pose of the Act. While deciding whether a complaint should be instituted for 
an offence which is covered both by items 8 and 81 of's. 167 a customs officer 
must take into account the enormity and magnitude of the contravention and 
the evidence which is available. It is possible that in certain cases the evi- 
dence may not be sufficient for taking the matter to-a criminal Court and in 
view of the entire facts a complaint may not be lodged for contravention of 
offence under item 81 but in all cases the customs officers have to act in a rea- 
sonable and bona fide manner and they cannot, just discriminate between simi- 
lar cases according to their whim and fancy. For if that is done it is always 
open to & person against whom complaint has been instituted to challenge their 
exercise of discretion in appropriate proceedings. We are fortified in the view 
that we are taking by the following observations in Matajog Dobey v. H. ©. 
Bhar? where the argument that s. 197 of the Criminal Procedure Code vested 
an absolutely arbitrary power in the Government to grant or withhold sanc- 
tion at their sweet will and pleasure was considered: 

“If the Government gives sanction against one public servant but declines to do so 
against another, then the government servant against whom sanction is given may possibly 
complain of discrimination. But the petitioners who are complainants cannot be heard 
to say so far there is no discrimination as against any complaimant. It has to be borne 
in mind that a discretionary power is not necessarily a discriminatory power and that 
abuse of power is not to be easily assumed where the discretion is vested in the govern- 
ment and not in a minor official”. 


The officer who is authorised to make the complaint under s. 187A of the Act 
is the Chief Customs Officer or any other officer of customs not lower in rank 
than the Assistant Collector of Customs authorised by the Chief Customs Officer. 
These officers cannot be regarded to be minor officials and they hold responsible 
positions in the hierarchy of customs authorities.. In Niemla Textile Finish- 
ing Mills Ltd. v. The 2nd Punjab Industrial Tribunal* the validity of the Indus- 
trial Disputes Act, 1957 including s. 10 was challenged, inter alia, on the ground 
that the appropriate government had unregulated and arbitrary power to dis- 
criminate between different parties and it was open to it to refer the indus- 


& [1055] 2 S.C.R. 925, at p. 982. 4 [1957]S.C.R. 385. 
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trial dispute to a Board for promoting the settlement or a Court of Inquiry or 
the Industrial Tribunal and that there were no guidelines as to which class of 
cases were to be referred to one or the other. It was pointed out by this Court 
that the purpose sought to be achieved by the said Act had been well defined 
in the preamble to it. The provisions sufficiently indicated the purpose and 
scope of the enactment as also the industrial disputes which might arise bet- 
ween the employers and their workmen which had to be referred for settle- 
ment to the various authorities under the Industrial Disputes Act. The 
achievement of one or other objects in view by such reference to the Board of 
Conciliation or Court of Enquiry or Industrial Tribunal must guide and con- 
trol the exercise of the discretion and there was no question of the govern- 
ment being in a position to discriminate between one party and the other. In 
our judgment the ratio of this decision appositely applies to the present case. 
The object and purpose of the Act has already been noticed as also its scheme 
and the relevant provisions. The power conferred by s. 187A has to be exer- 
cised for effectuating the object and purpose of the Act keeping in view the 
entire scheme. It cannot, therefore, be said that any unguided discretion or 
power has been conferred of the nature which would come within the inhibition 
of art. 14. The principal contention of the learned counsel for appellant 
based on art. 14 must fail. 

On the merits counsel for the appellant has brought to our notice the vari- 
ous facts and circumstances relating to the case. We are satistied that the 
High Court rightly upheld the conviction for the offences in question but 
taking into consideration every aspect of the matter we consider that the sen- 
tence of imprisonment already undergone by the appellant together with the 
fine which has been imposed apart from the order relating to the confiscation 
of goods will serve the ends of justice. 

The appeal is consequently allowed only to the extent that sentence of im- 
prisonment for each offence is reduced to one already undergone. In all other 
respects the appeal shall stand dismissed. . The bailbonds of the appellant, who 
was ordered to be released on bail, shall stand discharged. 


Order accordingly. 


Present: Mr. Justice J. M. Shelat and Mr. Justice I. D. Dua. 


CHAPSIBHAI DHANJIBHAI DAND v. PURSHOTTAM.* 


Easements Act (V of 1882), Sec. 15—Transfer of Property Act (IV of 1882), Sec. 108(d) 
Lease providing for interest therein to pass to heirs of lessee when can be con- 
strued as permanent lease—Lessee acquiring title by prescnption to land encroached 
upon—Effect of such acquisition on landlord’s possession of the land—Nature of 
access and use under s. 15, Easements Act—Whether party failing in’pleading owner- 
ship in suit can claim that right as an easement by prescription. 


The mere fact that a lease provides for the interests thereunder to pass on to the 
heirs of the lessee would not always mean that it is a permanent lease. Such a 
provision can be made in two ways resulting in two different consequences. A 
lease may provide a fixed period and then include a provision that in the event 
of the lessee dying before the expiry of such period, his heirs would be entitled 
to have the benefit of the lease for the remainder of the period. In such a case, 
although the lease may provide for the heirs to succeed to the interests in the leased 
land, it would only mean that such heirs succeed to the rights upto the expiry of 
the lease period. If the lease, on the other hand, were for an indefinite period, 
and contains a provision for the rights thereunder being heritable, then, such a lease, 
though ordinarily for the lifetime of the lessee, would be construed as permanent. 

Sivayogeswara Cotton Press, Devangere v. M. Panchaksharappa,! referred to. 


*Decided, April 5, 1971. Civil Appeal No. 1 [1062] 8 S.C.R. 876. 
435 of 1067, from Bombay. 
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Under s. 108(d) of the Transfer of Property Act, 1882, if the accession is by en- 
croachment by the lessee, and the lessee acquires title thereto by prescription, he 
must surrender such accession together with the leased land to the lessor at the 
expiry of the term. The presumption is that the land so encroached upon is added 
to the tenure and forms part thereof for the benefit of the tenant so long as the 
lease continues and afterwards for the benefit of the landlord. 

Section 15 of the Easements Act, 1882, requires that the access and use, on the 
basis of which an easement is claimed, must be as and by way of easement and 
without interruption for a period of 20 years. The enjoyment must be, in other 
words, as of right and not permissive either under a licence or an agreement, 

A party in a suit can plead inconsistent pleas in the alternative such as the 
right of ownership and a right of easement. But, where he has pleaded ownership 
and has failed, he cannot subsequently turn round and claim, that right as an ease- 
ment by prescription. To prove the latter, it is necessary to establish that it was 
exercised on some ane else’s property and not as an incidence of his own ownership 
of that property. For that purpose, his consciousness that he was exercising that 
right on the property treating it as some one else’s property is a necessary ingre- 
dient in proof of the establishment of that right as an easement, 

Rayachand Wanmalidas v. Sheth Maniklal Mansukhbhai,2 referred to. 


Tue facts are stated in the judgment. 


S. T. Desat, with A. G. Ratnaparkhi, for the appeallant. 
Rameshwar Dial, Jaishi Ram Goel and A. D. Mathur, for the respondent. 


SHmLAT J. By a deed of lease, dated May 5, 1906, the predecessor-in-title 
of the respondent let out to the appellant’s father an open portion.of land 
measuring 26 ft.225 ft. out of a larger plot. The lease was for constructing 
buildings and for a period of thirty years certain at the annual rate of Rs. 180. 
The lease contained, inter alia, the following: ; 

“Even after the prescribed time limit, I shall have a right to keep my structure on 
the leased out land, so long as I like, and I shall be paying to you the rent every 
year as stated above. You will have no right to increase the rent and I shall also not 
pay it, myself and my heirs shall use this land in whatever manner we please. After 
the lease period, we shall, if we like, remove our building right from the foundation 
and vacate your land. In case we remove our structure before the stipulated period, 
we shall be liable to pay to you, the rent for all the thirty years, as agreed to above... 
In case I were to gell away the buildings, which I shall be constructing on the above 
land, to anyone else, then, the purchaser shall be bound by all the terms in this lease- 
deed...” 


The trouble between the parties started when the respondent commenced con- 
struction on the rest of the land in fashion so as to be in close vicinity to the 
western boundary of the leased land to house an industry, called Sudha In- 
dustries. 

. The appellant filed the suit in 1958, out of which this appeal arises, urging 
that the said lease was a permanent lease, that buildings had been constructed 
on the leased land partly in 1906, and the rest in 1909 and 1922, that the 
said plot of land was subsequently demarcated into two survey numbers, 94 
and 98, that a strip of land, 4 ft. in width and measuring 650 sq. ft. immediate- 
ly to the west of survey No. 94 and forming part of survey No. 93 was covered 
by the said lease and was in his possession as part of the leased land or was 
acquired by him as accession. Pending the suit the appellant amended the 
plaint asserting that the portion let out under the said deed of lease-was 5850 
sq. ft. in the aggregate, which included the said strip of land, and annexed 
a new plan showing details of the land which according to him was leased 
out under the said deed. . 


2 [1946] Bom. 184, F.B., s.c. 48 Bom. L.R. 25, 
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. Out of the structures put up by the appellant’s father, the central build- 
ing, as shown in the plan produced by the appellant, had windows on the 
ground, first and second floors, all opening on the western side. The eaves of 
that building protrude on that side by about 24 ft. with the result that the 
rain water falls over the said strip of land. According to the plaint, there is 
a drain partly in plot No. 94 and partly over the said strip of land which 
carries the entire waste water from the said building. According to the ap- 
pellant, the said construction made by the respondent shut off light and air 
which he had been enjoying from the aforesaid windows. He had other com- 
plaints also to make and claimed amongst other things a declaration that the 
said strip of land was part of the leased land covered by the said deed, or in 
the alternative, that he had acquired it by way of accession, and prayed for 
a permanent injunction against shutting off light and air through the said 
windows and interference with his rights over the said strip of land either 
as the lessee thereof or as and by way of easements over it. The respondent’s 
answer to the suit briefly was that the appellant was not entitled to the said 
strip of land either as falling under the said lease or as accession. The res- 
pondent also denied that the appellant was entitled to any of the reliefs 
claimed by him, that the said lease was not a permanent lease but was for a 
period of thirty years in the first instance, but being a lease for constructing 
buildings thereon and being transferable, could at best be for the life time 
of the lessee, the appellant’s father. He also averred that part of the land 
comprised in plot No. 98 used to be let out from time to time to persons in- 
cluding the appellant’s father, who had executed a separate rent note, dated 
July 21, 1935, and who had under the said note been in possession thereof 
as a lessee from 1935 to 1941, and that he having been permitted as such a lessee 
the use of the said strip of land to enable him access to the said leased portion 
of survey No. 98, there was no question of his having acquired any easementary 
rights by prescription over the said strip of land. 

The trial Court partially decreed the appellant’s suit, in that it rejected 
the appellant’s claim to the said strip of land, but granted a declaration of 
easement for light and air through the said windows and for carrying waste 
and rain water through the said drain over the said strip of land. Against 
that judgment and decree, the appellant filed an appeal before the District Court. 
The respondent also filed cross-objections. The District Court dismissed the appel- 
lant’s appeal and allowed the cross-objections with the result that the appel- 
lant’s suit was dismissed. A second appeal filed by the appellant in the High 
Court was heard by a single Judge who held that the said lease was a per- 
manent lease, that the appellant had acquired the said strip of land as acces- 
sion to the leased land and as a consequence of those findings granted a man- 
datory injunction directing removal of any construction or projection by the 
respondent over the said strip of land. In view of this finding that the said 
strip of land had always been in the possession of the appellant and earlier 
of his father ever-since 1906 and thus had been acquired as an accession, he 
considered it unnecessary to go into the question of easementary rights claimed 
by the appellant. The principal ground on which the single Judge founded 
his judgment was that the lease was both transferable and heritable, and 
therefore, had to be held as a permanent lease. 

Agerieved by the judgment and decree passed by the learned single Judge, 
the respondent filed a letters patent appeal wherein three principal questions 
were canvassed; (1) whether the said lease was a permanent lease, (2) whe- 
ther the strip of land in dispute was covered by the said lease, or in the alter- 
native, acquired as accession, and (3) in the alternative, whether the appel- 
lant had acquired easementary rights over the said strip of land (a) of light 
and air, (b) of passage and (c) of draining water, both waste and rain, over 
the said strip of land. The Letters Patent Bench answered all the three ques- 
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tions against the appellant holding that the said lease being a lease for build- 
ing purposes and transferable, was a lease for an indefinite period, and there- 
fore, for the lifetime of the lessee, the said Dhanji, that the said strip of land 
‘was neither covered under the said lease, nor acquired as accession through 
adverse possession, and lastly, that except for the drain extending upto 32 ft. 
constructed on the said strip of land, the appellant had not acquired any 
other easementary right over it. As to light and air, the Bench held that the 
appellant failed to establish that the ‘obstruction caused by the respondent’s 
construction was such as to give him an actionable claim against the respondent. 
The result was that except for the said drain, the Bench dismissed the appel- 
lant’s suit. 

Mr. Desai for the appellant raised three contentions in support of the ap- 
peal: (1) that on a proper interpretation of the document of lease, the lease 
was a permanent lease, (2) that there was an accession in respect of the said 
strip of land within the meaning of s. 108 (d) of the Transfer of Property Act, 
1882, and therefore, the said strip of land must be deemed to be comprised in the 
lease, and (3) that the appellant had acquired by prescription rights of ease- 
ment of light and air, of throwing rain water and draining waste water 
through the said drain and of passage over the said strip of land under s. 15 
of the Easements Act, 1882. . 

On the question of interpretation of the document of lease, Mr. Desai sup- 
ported the view taken by the single Judge. The learned single Judge con- 
strued the document to mean (a) that the lease was for building purposes, 
(b) that it was in the first instance for thirty years certain, (c) that the lessee 
was to continue to enjoy all rights as a lessee even after the expiry of thirty 
years, and (d) that the lessor could not increase the rent even after the expiry 
of thirty years. The most important term of the said lease, said the single 
Judge, was ‘‘the one which provides for the leasehold right continuing to- the 
heirs and successors’’. The Letters Patent Bench, however, felt that on a 
proper construction of the document, the lease was for an indefinite period, 
and though transferable, did not provide for any ‘hereditary rights. In sup- 
port of that conclusion the Bench pointed out that the view consistently taken 
by the High Court of Bombay, right from the decision in Vaman Shripad 
v. Maki, was that such a lease is to be construed as one for the lifetime of 
the lessee and not as a permanent lease. The only solitary case where a lease 
for an indefinite period was construed as permanent was that in Bat Sona v. 
Bas Hiragavri but subsequent decisions of that High Court had dissented 
from that decision and had consistently held leases for indefinite periods ag 
leases for the lifetime of the lessee. (See Donkangouda Ramchandragouda 
v. Revanshiddappa Shivalingappa2) In Bavasaheb v. West Patent Presst Bai 
Sona’s case was once again dissented from, the High Court reiterating that a 
lease for an indefinite period is ordinarily to be construed: as one for the life- 
time of the lessee and that a distinction should be made between a transferable 
and a heritable lease. The High Court there observed (1) that if a lease were 
to be for a definite period and before that period was over, the lessee died, the 
leasehold rights during the remainder of the period would enure for the benefit 
of his heirs, unless the document stipulated that in such an event the right of the 
lessee were not to enure for the benefit of his successors, (2) that if the lease 
was for an indefinite period, it would not enure for the benefit of the lessee’s 
heirs. Such a lease would usually be for the lifetime of the lessee himself un- 
less it clearly appeared from the contract that the benefit of the lease was intend- 
ed to accrue to the lessee’s successors. Whether a lease was permanent 
or for the lifetime only of the lessee, even where it was for building 
structures and was transferable, depended upon the terms of the lease and the 


1 (1879) I.L.R. 4-Bom. 424, f 3 ios 45 Bom. L.R. 194. 
2 (1926) 28 Bom. L.R. 552. 4 (1953) 56 Bom. L.R. 61. 
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Court must, therefore; look at the substance of it to ascertain whether the parties 
intended it to be a permanent lease. But the fact that the lease provided that 
the lessee could continue in possession of the property so long as he paid the 
stipulated rent did not mean that the lease was for perpetuity. It would 
usually be regarded as a lease for an indefinite period and as such for the 
lessee’s lifetime. The High Court also pointed out that the fact that tenancy 
rights were transferable, as provided by s. 108(j) of the Transfer of Property 
Act, did not mean that they were also heritable. 

In two of its-decisions, Rungo Lall Lohea v. Wilson’ and Promada Nath Roy 
v. Srigobind Chowdhry® the Calcutta High Court took the view that where the 
putpose of the lease was for constructing buildings, the Court could presume, 
even though the document did not in terms so provide, that the lease was intend- 
ed to be permanent. To the same effect was also the decision in Navalram v. 
Javerial.7 On the other hand, in Baboo Lekhraj Roy v. Kunhya Singh? where 
the lease was for the period of the continuance of the lessors’ mokurruri, the 
Privy Council held that if it could be ascertained what the term was, the rule 
of construction that a grant of an indefinite nature enured for the lifetime of 
the grantee would not apply. But, if the grant was made to a person for an 
indefinite period, it enured, generally speaking, for his lifetime and passed 
no interest to his heirs unless there were words showing an intention to grant 
. & hereditary interest. In Abdulrahim v. Sarafalli,? the Bombay High Court 
adhered to the view consistently taken by it that the lease there was for the 
legsee’s lifetime. The lease there contained terms similar to those before us. 
It was for building a factory and although it provided for twenty-five years 
certain in the first instance it also provided that after the expiry of that 
period the lessor would continue to take the agreed rent so long as the lessee 
remained in possession and further provided for the lessee’s right to remove 
the factory when he decided to hand over the land to the lessor. 

The conflict of opinion amongst these decisions hag since then been resolved 
by the decision in Bavasaheb’s case having been expressly approved by this 
Court in Sivayogeswara Cotton Press, Devangere v. M. Panchaksharappa.™ 
The lease here was for building factories and other structures and was for a 
period of twenty years certain. It, however, provided that the lessee could 
continue to remain in possession so long as he desired and observed the terms of 
the lease which provided for a higher rent for the first ten years after the ex- 
piration of the said twenty years and a still higher rent thereafter. Clause 
(14) of the lease in addition provided that it -was to be binding ‘‘on me, my 
heirs, executors, administrators, successors and assigns, as well as on your 
heirs, executors, administrators, successors and assigns....’’? The question was 
as to the mature of the lease. At page 885 of.the report, the Court remarked 
that cl. (14) was a very important clause ‘‘which though coming as the last 
clause must govern all the stipulations between the parties. Thus the terms 
and conditions of the lease which created the rights and obligations between 
the lessor and the lessee were specifically declared to be binding on the heirs 
and successors-in-interest of the lessor and the lessee. The Court then examin- 
ed various decisions of the different High Courts including Navalram’s case, 
Promada Nath Roy’s case and lastly, Bavasaheb’s case. As to. the last case, 
the Court at page 889 of the report expressed its ‘‘complete agreement’’ with 
the observations of Gajendragadkar J. (as he then was), namely, that the 
nature of the tenancy created by a document must be determined by construing 
the document as a whole, that if the tenancy is for building purposes, prima 
facie it might be arguable that it was intended for the life-time of the lessee or 
e in certain cases be -eyen a a lease, and lastly, that whether it 

1898) LL.R. 26 Cal. 204, 1877) L.R. 4 LA. 288. - 
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was a tenancy for life or a permanent tenancy must ultimately depend upon 
the terms of the contract itself. As can be seen from an earlier passage on that 
very same page, the Court distinguished Bavasaheb’s case on the ground that 
the lease there did not contain a provision similar to cl. (14) in the case be- 
fore it. Besides, the Court sought an additional support for its conclusion 
that the lease was permanent in the provision which stipulated that the rent 
would be Rs. 850 a year for the first twenty years, Rs. 400 for the next ten years 
and Rs. 500 thereafter until the lessee continued to occupy the land, which 
provision indicated that the lease was not intended to be only for the lifetime 
of the lessee. It is clear from the decision that what clearly weighed with the 
Court was the fact that the document’ of lease distinctly indicated that the 
parties intended that the rights under the lease were to be hereditary. The 
question, therefore, is whether the lease under consideration is of the type in 
the case of Sivayogeswara Cotton Press. 

Looking at the document (exh. P-4) as a whole, the lease undoubtedly is for 
building a residential structure. Though it is for thirty years certain, the 
lessee was entitled to remain in possession of the land so long as he paid the 
stipulated rent, which the lessor was not entitled to increase. -But, though the 
lease is for building structure and the period is indefinite, there are at any 
rate no express words indicating that the leasehold rights thereunder were in- 
tended to be heritable. On the other hand, it expressly provides as was the 
case in Abdulrahim for the right of the lessee to remove the structures, mean- 
ing thereby vacating the land, if he so desired. The clause providing for such 
removal is not that the lessee would remove the structures on default in pay- 
ment of rent, but depends on his own volition, a clause indicative of the parties 
not having intended the lease to be permanent For, if it, was intended to be 
permanent, there was no necessity for providing such a right. But the argu- 
ment was that there are words in the document indicative of the lease having 
been intended to be heritable as was the case in Stvayogeswara Cotton Press. 
The mere fact, however, that a lease provides for the interests thereunder to 
pass on to the heirs of the lessee would not always mean that it is a permanent 
lease. Such a provision can be made in two ways resulting in two different 
consequences. A lease may provide a fixed period and then include a provision 
that in the event of the lessee dying before the expiry of such period, his heirs 
would be entitled to have the benefit of the lease for the remainder of the 
period. In such a case, although the lease may provide for the heirs to succeed 
to the interests in the leased land, it would only mean that such heirs succeed 
to the rights upto the expiry of the lease period. If the lease, on the other 
hand, were for an indefinite period, and contains a provision for the rights 
thereunder being heritable, then, such a lease though ordinarily for the life- 
time of the lessee, would be constried as permanent. The question, therefore, 
is to which of these two Classes of leases the present lease belongs. 

After reciting the purpose for which it was made, the term of thirty years 
and the rent, the deed provides: 

“Even after the prescribed time limit, I shall have a right to keep my structure on 
the leased out land, pitas Be a Pee mente, gee ee eee ea 
as stated above.” 


Though the period is thirty years, this part of the document would make the 
lease for an indefinite period which would ordinarily mean & lease for the life- 
time of the lessee. “What follows then, however, gives scope for the argument 
that it is not ‘merely for the lifetime of the lessee: 

iyo Will have no might to incredse the rent and T shall alo: not pay 40 neal wad 
my heirs shall also not-pay it, myself and my heirs shall use. this land in whatever 
manner we please. After the lease period, we shall, if we like, remove our building 
right from the foundation’ and vacate’your land. In case we remove our structure be- 
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fore the stipulated period, we shall be liable to pay to you, the rent for all the thirty 
years, as agreed to above.” 


And further: 

“In case I were to sell away the buildings, which I shall be constructing on the 
above land, to anyone else, then, the purchaser shall be bound by all the terms in this 
lease deed,” 


This part of the document undoubtedly gives the lessee the right to transfer 
by sale the leasehold interest. But, as already stated, a clause enabling the 
leasehold interest to be transferred does not render such interest heritable. 

The effect of these clauses is that the first part of the document ensures that 
the lessor cannot charge rent higher than the agreed rent even if the lessee 
were to remain in possession after the period of thirty years. That part is con- 
sistent with the lease being for an indefinite period, which means for the life- 
time of the lessee. The next part provides for the right to remove the struc- 
tures ‘‘after the lease period’’. The words ‘‘after the lease period’’ mean either 
at the end of the thirty years, or on the death of the lessee, because, it also says 
that if the lessee were to remove the buildings before the expiry of thirty years, 
he would have to pay the rent for the remainder of that period. This part of 
the document does not show the intention that the lease was to be a permanent 
lease. It merely ensures the right to remove the structures if the lessee or 
his heirs so desired on the expiry of the lease period, 4.¢., either at the end of 
thirty years, or after the lifetime of the lessee. The heirs are mentioned here 
to provide for the contingency of the lessee dying before the expiry of thirty 
years and also for the contingency of his living beyond that period and con- 
tinuing to occupy the land. In the event of the first contingency, the lessee’s 
heirs would continue in possession till the expiry of thirty years and then re- 
move the structures if they wished. Im the case of the second contingency, the 
heirs of the lessee would have the right to remove the structures on the death of 
the lessee. In either event the right provided for is the right to remove the 
structures. It is not a provision for the lease being heritable and its being 
consequently a permanent lease. Thus, the lease is for a period certain, i.e., 
thirty years and on the expiry of that period if the lessee still were to continue to 
pay the rent, for his lifetime. In the event of his dying before that period, the 
benefit of the lease would enure to his heirs till the completion of thirty years. 
They would be entitled to remove the structures either at the end of the thirty 
years if the lessee were to die before the expiry of that period or at the end of the 
lessee’s life were to continue to be in possession of the leased property after 
the expiry of thirty years. But the lease did not create hereditary rights so 
that on the death of the lessee his heirs could succeed to them. 

In this connection it is necessary to note that, as translated in English, it 
would appear as if the document uses the pronoun ‘I’, meaning as if the lessee, 
in the earlier part and the pronoun ‘we’ meaning the lessee and his heirs, in 
the latter part. Such a translation, however, is not correct. We ascertained 
from Mr. Ratnaparkhi who after looking at the original Marathi assured us 
that the pronoun used throughout is ami, which means ‘we’, a term often used 
in documents written in regional language for the executant instead of the 
singular ‘T’, 

In our view the lease before us is clearly distinguishable from that im the 
case of Stvayogeswara Cotton Press where the leasehold rights were in clear 
terms made heritable and where the Court held that cl. (14), though placed 
last in the document, governed all its terms. There is no provision in the 
present case comparable with such a clause. The lease was undoubtedly for 
an indefinite period which only means that it was to enure for the lessee’s life- 
time. Reference in it of the heirs of the lessee is only for the limited purposes 
set out earlier and not for making the leasehold interests heritable. We do 
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not find in the document words such as those in Sivayogeswara Cotton Press, 
which would compel us to the conclusion that the lease was intended to be 
permanent. 

That leads us to the second contention of Mr. Desai. Under s. 108(d) of 
the Transfer of Property Act, if any accession is made to the leased property 
during the continuance of a lease, such accession is deemed to be comprised in 
the lease. If the accession is by encroachment by the lessee, and the lessee ac- 
quires title thereto by prescription, he must surrender such accession together 
with the leased land to the lessor at the expiry of the term. The presumption 
is that the land so encroached upon is added to the tenure and forms part 
thereof for the benefit of the tenant so long as the lease continues and after- 
wards for the benefit of the landlord. The plea of the appellant in the plaint 
in regard to an accession was vague and confused. Paragraph 2 of the plaint 
simply stated that the said strip of land was part of plot No. 93, but was used 
by the appellant as a passage. Paragraph 7(a) of the plaint, however, used 
the words “accession to the leasehold rights of the plaintiff in respect of the 
nazul plot No. 94”, but did not say that such accession came about as a result 
of or by means of adverse possession. In para. 8(a), which was inserted in the 
plaint by an amendment in 1959, an alternative plea was made that the said: 
strip of land was part of the land under the lease. The written statement of 
the respondent denied the user of the said strip of land by the appellant and 
also the plea of accession thereof to the leased land. But the ‘appellant’s case 
was only that the building which his father had constructed extended upto the 
end of the western boundary of plot No. 94, with the result that the eaves of 
that building projected over plot No. 93 by about 24 ft., that its windows on 
that side opened on plot No. 93 and a drain was constructed by the side of the 
appellant’s western boundary through which waste water flowed from that 
building. According to the appellant’s case, the said strip of land, which with- 
out doubt forms part of plot No. 93, was used by the appellant as a passage 
for going to a well situate in plot No. 938. Plot No. 93, however, was an open 
plot until recently, except for a small structure on its northern side, so that 
there was no definite or well marked passage which was used by the appellant 
in order to reach the said well. The projection of the eaves or the opening of 
the windows on to the said strip of land were not asserted ds acts of adverse 
possession or encroachment but as easementary rights. “The appellant did not 
claim any right to.the said .well as admittedly the use of the said well for 
drawing water was with the consent of the lessor. ‘Therefore, the use of the 
passage for going to the ‘well would be incidental to the permissive use of the 
said well. As regards the drain, the appellant’s evidence was that it passed 
partially through the said strip of land. Originally a kachha drain, it was 
made pucca upto a distance of 32 ft. in 1932. No width of it, however, was 
shown. Obviously, there can therefore, be no adverse possession over the whole 
of. the.4 ft. wide strip of land. 

The Letters Patent Bench has svinied out: three oireumstances. as emerging 
from the evidence which clearly negative, the case of accession by adverse posses- 
sion: (1) that the original plot was given two numbers, 94 and 98 in 1929, plot 
No. 93 being shown as commencing from the western wall of the appellant’s build- 
ing, (2) that no protest was ever made against such a demarcation by the appel- 
lant or his father, and (8) a clear admission by the appellant in cross-exami- 
nation that according to him the said strip of land was covered by the lease 
net and ‘was not an Acquistion over and above the leased land under that 

ee 

Parties to a suit are, it is true, entitled to make contradictory plea in the 
alternative in their pleadings. But at the stage of the evidence, no serious 
attempt was made by the appellant to establish accession by adverse possession: 
On the contrary, the appellant sought to make out a case of easementary rights 
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by prescription, a case incompatible with the claim of adverse possession where 
a party claims title over the land of another as his own and therefore there 
would be no dominant tenement claiming a right by prescription over a ser- 
vient tenement. In this state of the evidence the Letters Patent Bench, in 
our judgment, was right in rejecting the claim of accession which the learned 
single Judge had erroneously accepted. 

As regards the appellant’s claim to the easementary rights, assuming that 
a lessee can claim such rights over an adjacent property belonging to his lessor, 
s. 15 of the Easements Act requires that the access and use, on the basis of 
which an easement is claimed, must be as and by way of easement and without 
interruption for a period of twenty years. The enjoyment must be, in other 
words, as of right and not permissive either under a licence or an agree- 
ment. In Abdul Rashid v. Braham Saran'! a Full- Bench of the Allahabad 
High Court held, on the principle embodied in s. 12, that the possession of a 
tenant being in law the possession of his landlord, the tenant cannot acquire 
by prescription an easement in favour of his holding except on behalf of his 
landlord. The Full Bench, however, made a distinction between an easemen- 
tary right of way and an easementary right of light and air mentioned in the 
first two paras. of s. 15 and held that though a lessee of land, who is the owner 
of the building on such land, cannot acquire by prescription an easement of 
a right of way or one to flow water over another land of, the lessor, so far as 
the use of light and ait or support for his building is concerned he is the 
owner of the building and may under the first two paras. of s. 15 acquire such 
easement as he would not acquire them for any one except himself under s. 12. 
This decision was followed in Abdulla v. Municipal Corporation, Karachi. 
But in Ambaram Popat v. Budhalal Mahasukhram,3 the High Court of Bom- 
bay differed from the Allahabad High Court holding that the distinction in 
English law arising from the language of ss. 2 and 3 of the Prescription Act, 
1832 between an easement of light and air on the one hand and of easement 
of way on the other, did not hold good under the Easements Act as no such 
distinction is made in ss. 4 and 12 of the Act, that it is under s. 12 that an 
easement is acquired and not under s. 15 which provides for not the persons 
who can acquire easementary rights but the method by which they can be 
acquired, and therefore, the principle laid down in ss. 4 and 12 would apply, 
namely, that if the lessee acquires a right to light and air, he does so on be- 
half of the owner and therefore he cannot acquire it on behalf of the owner 
as against such owner. There is thus clearly a conflict of view between the 
two High Courts. It is, however, not necessary to resolve this conflict in this 
case as the question of easements in the present case can be disposed of in 
another way. 

_ Chapter IV of the Act deals with the disturbance of easements and s. 33 there- 
in provides that the owner of any interest in the dominant heritage or the occu- 
pier of such heritage may institute a suit for the disturbance of the easement 
provided that the disturbance has actually caused substantial damage to the 
plaintiff. Under Explanation II read with Explanation I to the section, where 
the disturbance pertains to the right of free passage of light passing through 
the openings to the house, no damage is substantial unless the interference 
materially diminishes the value of the dominant heritage. Where the distur- 
bance is to the right of the free passage of air, damage is substantial if it inter- 
feres materially with the physical comfort of the plaintiff. In Rayachand 
Wanmalidas v. Sheth Maniklal Mansukhbha,'* it was held that an easement 
by prescription under ss. 12 and 15 of the Act is in fact an assertion of a 
hostile claim of certain rights over another man’s property and, in order to 
il 19801 AU. 588, F.B. 
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acquire the easement, the person who asserts the hostile claim must prove that 
he had the consciousness to exercise that hostile claim on a property which is 
not his own and where no such consciousness is proved he cannot establish a 
prescriptive acquisition of the right. Therefore, if the owner of a dominant 
tenement has, during the period of prescription, exercised rights on the footing 
that he is the owner but which he later on claims as an easement over a ser- 
vient tenement, then, his exercise of those rights is not exercised as an ease- 
ment and he must fail in a claim for an easement. As already stated a party 
to a suit can plead inconsistent pleas in the alternative such as the right of 
ownership and a right of easement. But, where he has pleaded ownership and 
has failed, he cannot subsequently turn around and claim that right as an ease- 
ment by prescription. To prove the latter, it is necessary to establish that it 
was exercised on some one else’s property and not as an incident of his own 
ownership of that property. For that purpose, his consciousness that he was 
exercising that right on the property treating it as someone elge’s property is 
a necessary ingredient in proof of the establishment of that right as an ease- 
ment. 

In his evidence, the appellant did not claim the right of passage or of light 
and air or of draining his waste and rain water over the said strip of land as 
rights over the respondent’s property. On the contrary, he made it clear that 
the said strip of land fell under the document of lease. ‘‘I have a right on 
both the properties under the lease deed itself”, he declared in his 
evidence, and added, ‘‘Whatever rights I have acquired are under the leaso 
deed itself and not afterwards’’. His claim that the strip of land was includ- 
ed in the leased land could not succeed because he had to admit that although 
two different municipal numbers, 94 and 93, were given as early as 1929 to the 
two portions of the land, 94 to the portion under his possession, and 93 to that 
under the possession of the respondent, no complaint was ever made to the 
municipality or any other authority that the strip of land which he claimed to 
be covered under the lease should be included in his plot, namely, No. 94. In 
1940, and again in 1955, when transfer deeds in respect of plot No. 94 were 
- executed by him, the area mentioned therein was described as measuring 5182 
sq. ft., which would not include the strip of land forming part of plot No. 93. 
Having thus failed in his claim that the said strip of land was acquired either 
as accession or as one covered by the lease deed, he could not turn round and 
successfully claim that he had during the requisite period exercised rights over 
it on the footing of an owner of a dominant tenement exercising those rights 
over a servient tenement of another. 


Assuming, however, that the said strip of land was used by him as a passage, 
the evidence clearly showed that it was permissive. There was evidence of a 
permission having been asked for from the respondent’s father by the appel- 
lant for installing a hand-pump over the respondent’s well in plot No. 93. If 
the appellant, and previously his father, were permitted to draw water from 
that well, the use of the well for drawing water and of the strip of land as a 
passage for going to the well was clearly permissive and not as an open hostile 
use over the lessor’s property. The appellant himself admitted that his father 
had taken a portion of plot No. 93 on lease paying separate rent therefor at 
Rs. 45 a year, and had put up thereon a tin-shed which stood there from 1935 
to 1941. It is clear that the strip of land was allowed to be used as a passage 
both to the well and the said tin-shed. He admitted two letters, dated Sep- 
tember 30, 1958 and December 4, 1959, having been written by him to the 
respondent both relating to rent due by him in respect of the said Jand on 
which the said tin-shed stood. On these facts it is impossible to sustain the 
right of passage over the said strip of land as an easementary right by pres- 
cription for a continuous period of twenty years. 
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As to the light and air through the windows on the western side, it is clear 
from Explanations II and III to s. 33 that to constitute an actionable obstruction 
of free passage of light or air to the openings in a house it is not enough that 
the light or air is less than before. There must be a substantial privation of 
light, enough to render the occupation of the house uncomfortable, accord- 
ing to the ordinary notions of mankind. [See Cols v. Home and Colonial 
Stores, Limited.5] 

The plan produced in evidence shows that the central part of the appel- 
Jant’s building has five windows on the ground floor, five in addition to one 
smaller window on the first floor and four on the second floor. All these 
windows are in the rear side of the building and open out on to the said strip 
of land. There can be no doubt and the plan shows clearly that as a con- 
sequence of construction by the respondent, there would be a deprivation, 
partially though it would be, of light and air previously enjoyed by the ap- 
pellant through these windows, especially as they are on the western side. On 
the ground floor, all the five windows are affected. On the first floor, only 
three windows are affected, and that too partially. On the second floor, none 
of the four windows is affected at all. Thus, so far as the ground and first 
floors are concerned, the appcllant would not have the same amount of light 
and air as before. But the evidence shows that there are openings, doors 
and windows, on each of these floors on the front side, i.e., on the eastern 
side. There was some evidence also that the ground floor had so far been 
used as a godown or a store room, though the appellant asserted that he had 
been using it also as a living room. No attempt, however, was made on be- 
half of the appellant to establish that the obstruction caused by the respon. 
dent’s construction had been such as to amount to a substantial privation, so 
as to render occupation of the house by him uncomfortable. In the absence 
of such proof he was rightly nonsuited by the High Court. 

As regards the drain, we say nothing, as part of the appellant’s claim in 
regard to it has been allowed by the High Court and there are no cross- 
objections against it by the respondent. 

In the view that we take, the appellant cannot succeed on any one of the 
three questions raised by his counsel. The appeal, therefore, fails and has to 
be dismissed with costs. 

Appeal dismissed. 


Present: The Hon'ble Mr. S. M. Sikri, Chief Justice, Mr. Justice J. M. Shelat, 
Mr. Justice C. A. Vaidialingam, Mr. Justice A. N. Grover and 
Mr. Justice A. N. Ray. 


K. IL. PHADNIS v. THE STATE OF MAITARASUTRA.* 
Constitution of India. Art. 311—Government servant holding temporary post sent” back 
to his substantive post having Hen on latter—Whether order for such reversion 
amounts to reduction in rank by way of punishment—Order of reduction whether 
amounts to punishment. 


A Government servant holding a temporary post and having lien on his substan- 
tive post may be sent back to the substantive post in ordinary routine administra- 
tion or because of exigencies of service. A person holding a temporary post may 
draw a salary higher than that of his substantive post and when he is reverted 
to his parent department the loss of salary cannot be said to have any penal con- 
sequence. Therefore, though the Government has right to revert a Government 
servant from the temporary post to a substantive post, the matter has to be viewed 
as one of substance and all relevant factors are to be considered in ascertaining 
whether the order is a genuine one or “accident of service” in which a person gent 


15 [1904] A.C. 179. 
*Decided, March 19, 1971. Civil Appeal 
B.L.B.—48, 
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from the substantive post to a temporary post has to go back to the parent post 
without an aspersion against lis character or integrity or whether the order 
amounts to a reduction in rank by way of punishment. Reversion by itself will 
not be a stigma and an order of reversion simpliciter will mot amount to a re- 
duction in rank or a punishment. On the other hand, if there is evidence that the 
order of reversion is not “a pure accident of service” but an order in the nature 
of punishment, art. 311 of the Constitution of India will be attracted. 

Parshotam Lal Dhingra v. The Union of India,! Sukhbans Singh v. State of 
Punjab, and Appar Apar Singh v. The State of Punjab,3 referred to. 


Tre facts appear in the judgment. 


R. K. Garg, S. C. Agarwala, and D. P. Singh, of Ramamurthi and Co. 
and V.J. Francis and R.K. Jain, for the appellant. 
Y.S. Desai, with 8S.P. Nayar, for the respondent. 


Ray J. This is an appeal by special leave from the judgment dated June 
30, 1966 and July 4 and 5,°1966 of the High Court at Bombay reversing the 
judgment of the learned single Judge dated October 29, 1968. 


The only question in this appeal is whether the order of the Government 
of Bombay dated May 8, 1962 ‘‘repatriating’’ the appellant from the tempo- 
rary post of Controller of Food Grains Department, Bombay, to his parent 
Department of Excise and Prohibition amounted to a reduction in rank in 
violation of the provisions contained in art. 311 of the Constitution. 

The appellant joined service as Sub-Inspector of Excise in the Excise and 
Prohibition Department of the Government of Bombay in the year 1938. He 
was thereafter selected for transfer to the Bombay City Police Department. 
In 1942 he was sent on ‘‘deputation’’ to the Civil Supplies Department as an 
Inspector. He continued to work in that department upto the month of 
February, 1955. By February, 1955 he had by various promotions become 
Rationing Officer which was a gazetted post and he was then drawing a salary 
of Rs. 530 p.m. in the grade of Rs. 350-20-550. In 1955 there was decontrol 
of foodgrains. The post was abolished. The appellant was reverted to the 
Excise Department. In ‘course of time he was promoted to the post of Dis- 
trict Inspector in the Excise Department in the grade of salary of Rs. 220-10- 
800. In 1957, the Government of Bombay again introduced the system of 
distribution of foodgrains on the basis of household cards. The appellant in 
view of his record of service in the Civil Supplies Department was asked to 
go on ‘‘deputation’’ in the Agriculture and Forests Department as a Sub- 
Inspector under the Controller of Foodgrains Distribution, Bombay. In 1960, 
the appellant was appointed to a temporary post of Controller of Foodgrains 
Distribution, Bombay, in the grade of Rs. 475-25-600-50-750. In 1961, the 
appellant was drawing a salary of Rs. 500 p.m. as a Controller of Foodgrains 
Distribution. 

The appellant married his daughter in the month of December, 1961. The 
appellant’s daughter a qualified doctor, was then working as a Resident Me- 
dical Officer in the Bombay Municipal Corporation. The appellant was ask- 
ed by the Director of Civil Supplies in the months of January to March, 1962 
partly in writing and partly orally first whether he had forced his peons to 
do menial work at the marriage of his daughter, secondly, if he had taken cash 
and gifts from Fair Price Shop-owners; and, thirdly, whether he had forced 
the staff to contribute in cash for the marriage of his daughter. The appel- 
lant denied these allegations. Thereafter, the Secretary to the Government 
of Maharashtra, Agriculture and Forests Department, told the appellant in 


1 [1958] S.C.R. 828. 3 (1870) Civil Appeal No. 25 of- 1967, 
2 [1963] 1 S.C.R. 416. decided on December 8, 1970 (Supreme Court). 
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the month of April, 1962 that there were complaints against him and that 
“there could be no smoke without fire,’’ and the appellant would be “re- 
patriated’’ to the Prohibition and Excise Department. The Minister of Civil 
Supplies in the month of April, 1962 visited the appellant’s office and said 
that there were complaints against him. The appellant requested a thorough 
enquiry in connection with such complaints. Subsequent to the visit of the 
Minister, an Inspector of Police of the Anti-corruption Branch took possession 
of several files of various fair price shop-keepers for scrutiny. 

Thereafter, the Government of Bombay by a resolution dated May 8, 1962 
directed that the appellant who was ‘‘on deputation from the Excise and 
Prohibition Department should be repatriated to his parent department with 
immediate effect.” The appellant was asked to hand over charge and the 
appellant was posted by the Director of Excise and Prohibition in the Office 
of Officiating Inspector im lis Department. 

In the month of July, 1962 the appellant came to know that the Anti- 
corruption Branch of the Police submitted a report to the Government and 
the appellant was found to be exonerated from all charges. The appellant 
made a representation to the Government bringing the said fact to the notiec 
of the relevant authorities and requested for appointment to the post of Con- 
troller of Foodgrains. The Government did not send any reply to the appel- 
lant’s representation. i 

The appellant contended that the resolution was in the nature of punish- 
ment by way of reduction in rank in violation of the provisions contained, in 
art. 311 of the Constitution and made an application under art. 226 of the 
Constitution impeaching the order of reversion as an action of punishment 
taken on false reports without waiting for the investigation by the police 
to be complete. 

The learned single Judge of the Bombay High Court held that the order 
of May 8, 1962 was an act of punishment and reduction in rank. The Divi- 
sion Bench of the Bombay High Court reversed that judgment and held that 
the appellant had no legal right to the post in the Department of Agriculture 
and Forests and, therefore, his reversion was not a punishment. 

This Court in Parshotam Lal Dhingra v. The Union of India! laid down 
three propositions; first, art. 311 makes no distinction between permanent 
and temporary members of the services or between persons holding permanent 
or temporary posts and affords protection to both classes of servants; secondly, 
if a Government servant has no right to the particular rank his reduction 
from an officiating higher rank to his substantive lower rank will not by itself 
be a punishment; and thirdly, the mere fact that the servant has no title to 
the post or the rank and the Government has by contract, express or implied 
or under the rules governing the conditions of his service, the right to reduce 
him to a lower post does not mean that the order of reduction of a servant 
to a lower post or rank cannot in any circumstance be a punishment. 

In determining whether the reduction is or is not by way of punishment 
it has to be found out if the order entails or provides for the forfeiture of his 
pay or allowances or the loss of his seniority in his substantive rank or the 
stoppage or postponement of his future chances of promotion, or that in truth 
and reality the Government has passed the order as and by way of penalty. 

In applying these principles Dhsngra’s case (supra) laid down two tests 
first, whether the servant had right to the post or the rank, or, secondly, 
whether he has been visited with evil consequences of the kind mentioned in 
that decision. 

This Court in Sukhbans Singh v. State of Punjab? in dealing with the ques- 
tion as to whether a probationer has any right io hold the post said that it 
would not be correct to say that a probationer has a right to the higher post 
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in which he is officiating or a right to be confirmed, but a probationer could 
not be punished for misconduct without complying with the requirements of 
art. 811. The appellant in that case was recruited as Tahsildar in 1986. He 
was thereafter selected by the Punjab Public Service Commission and ap- 
pointed as an Extra Assistant Commissioner on probation in 1945. On May 
20, 1952 he was reverted to his substantive post of Tahsildar. He asked for 
the grounds of reversion. He was denied the same. This Court held on the 
facts that the Government wanted to punish him for what it thought was 
misconduct and therefore reverted him. Thus, reversion by way of punish- 
ment without complying with the provisions of art. 311 cannot be sustained. 


In the recent unreported decision in Appar Apar Singh v. The State of 
Punjab? the question for consideration was whether an order reverting the 
appellant in that case from a post in Class I service in which he was officiat- 
ing to his substantive post in Class II amounted to reduction in rank. The 
appellant was employed in the Punjab Education Service Class II. He was 
promoted to Class I on an officiating post as Principal of the Government 
College, Muktsar. He had trouble with the members of the staff. The appel- 
lant as Principal of the College in reading the annual report made certain 
aspersions against some members of the teaching staff. Thereafter, an en- 
quiry was made pursuant to the demand of some of the parents of the students. 
Two Deputy Directors made an enquiry. At that enquiry the appellant was 
neither given copies of statements recorded nor was he allowed to cross-examine 
the witnesses. The State contended that it was a preliminary confidential 
enquiry into the affairs of the College and that the appellant had no right 
to continue in Class I appointment where he was only officiating. The High 
Court held that the order of reversion was not by way of punishment but 
only because the person reverted was not found suitable to hold the post and 
an enquiry was only to find out the state of affairs of the normal functioning 
of the College. This Court held that the enquiry by the Deputy Directors 
was to investigate allegations against the Principal and the Deputy Director 
recommended exemplary punishment. Therefore the order amounted to re- 
duction in rank and as no enquiry regarding disciplinary proceedings was 
held, the order was in violation of the provisions of art. 311. 


The most pre-eminent features which accentuate the order of reversion to 
be in the nature of punishment in the present case are these. The appel- 
lant was faced with certain charges of receiving money and gifts at the time 
of the marriage of his daughter. The appellant denied the allegations. The 
Secretary to the Government virtually threatened to repatriate the appellant 
to his parent department. The Minister visited the office of the appellant. 
The Police conducted an enquiry. The appellant himself had asked for an 
enquiry. At the time of the passing of the order of reversion the appellant 
not only protested but also asked the Government to wait for the completion 
of the investigation. The Government did not accede to that request. Sub- 
sequently the investigation indicated that'the appellant was totally free from 
blame or taint. 


The entire service record of the appellant showed that the appellant was 
chosen to go on “deputation”? twice, once in 1942 and again in 1957. From 
1942 to 1955 he was in the Food Department and he was promoted from time 
to time. Between 1942 and 1955 the appellant rose from the post of Permit 
Officer to that of Rationing Officer at the salary of Rs. 580 p.m. In 1955 the 
post was abolished. The appellant was reverted to his parent department. 
In his parent department the appellant was also promoted to the post of In- 
spector and thereafter District Inspector in the grade of Rs. 220-10-300. In 
1957, the appellant was again sent on ‘‘deputation’’ to the Food Department. 


8 (1970) Civil Appeal No. 25 of 1967, decided on December 8, 1970 (Supreme Court), 
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The appellant was chosen for his experience. Again, he received a promotion 
and increment in salary. 

It is true that the post which the appellant held was a temporary one, but 
the post continued for several years. The indications were that the post 
was practically of a quasi-permanent character. The appellant was revert- 
ed neither because the temporary post was abolished nor because he was found 
unsuitable to continue. The parent department of the appellant did not want 
him back. 

The order of reversion simpliciter will not amount to a reduction in rank 
or a punishment. A Government servant holding a temporary post and hav- 
ing lien on bis substantive post may be sent back to the substantive post in 
ordinary routino administration or because of exigencies of service. A per- 
son holding a temporary post may draw a salary higher than that of his sub- 
stantive post and when he is reverted to his parent department the loss of 
Salary cannot be said to have any penal consequence. Therefore though the 
Government has right to revert a Government servant from the temporary 
post to a substantive post, the matter has to be viewed as one of substance 
and all relevant factors are to be considered in ascertaining whether the order 
is a genuine one of ‘‘accident of service’? in which a person sent from the 
substantive post to a temporary post has to go back to the parent post with- 
out an aspersion against his character or integrity or whether the order amounts 
to a reduction in rank by way of punishment. Reversion by itself will not 
be a stigma. On the other hand, if there is evidence that the order of rever- 
sion is not ‘‘a pure accident of service” but an order in the nature of punish- 
ment, art. 311 will be attracted. 

-In the present case, the facts and circumstances to which reference has 
already been made brings out in bold relief that the order of reversion was 
in the nature of punishment. The order was not in compliance with the 
provisions of the Constitution. 

For these reasons, we are of opinion that the learned single Judge was 
correct in his judgment. The appeal is allowed. The Bench decision of the 
Bombay High Court is set aside and the judgment of the learned single 
Judge is restored. The appellant will be entitled to costs in this Court. 


Appeal allowed. 


Present: Mr. Justice J. M. Shelat and Mr. Justice C. A. Vaidialingam. 


UNION OF INDIA v. TARACHAND GUPTA & BROS.* 

Imports (Control) Order, 1955. Clause 3—Imports and Exports (Control) Act (XVIII 
of 1947), Sec. 3—Imports Trade Control Policy (July-December 1956), Schedule I, 
Part IV, s. 11, Entries 294, 295—Sea Customs Act (VIII of 1878), Secs. 167(8), 188— 
Importer under licence importing under Entry 295 parts and accessories of motor 
cycles and motor scooters other than tyres and tubes—Whether such parts and 
accessories when put together would make them, motor cycles and scooters in knock- 
ed down condition amount to breach of Entry 295—-Words “a decision or order passed 
by an officer of Customs under this Act” used in s. 188, Sea Customs Act, meaning 
of—Exclusion of Civil Court vis-a-vis finality of orders of Tribunal. 


The mere fact that goods imported under Entry 295 of s. 11 of Part IV of Sche- 
dule I of the Import Trade Control Policy for the period July-December 1956, were 
so complete (except for rubber tyres and tubes) that when puf together would maka 
them motor cycles and scooters in a knocked down condition, would not amount to 
a breach of the import licence or of Entry 295. 

When the Collector examines goods imported under a licence in respect of goods 
covered by Entry 295 what he has to ascertain is whether the goods are parts and 
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accessories, and not whether the goods, though parts and accessories, are so com- 
prehensive that if put together would constitute motor cycles and scooters in a 
knocked down condition, 

The words “a decision or order passed by an officer of Customs under this Act” 
used in s. 188 of the Sea Customs Act, 1878, mean a real and nota purported 
determination. A determination, which takes into consideration factors which the 
officer has no right to take into account, is no determination. 

Exclusion of the civil Courts is not to be readily inferred. Such exclusion, how- 
ever, is inferred where the statute gives finality to the order of the tribunal on 
which it confers jurisdiction and provides for adequate remedy to do what the 
Courts would normally do in such a proceeding before it, Even where a statute 
gives finality, such a provision does not exclude cases where the provisions of the 
particular statute have not been complied with or the tribunal has not acted in 
conformity with the fundamental principles of judicial procedure. The word “juris- 
diction” has both a narrow and a wider meaning. In the sense of the former, it 
means the authority to embark upon an enquiry; in the senge of the latter it is 
used in several aspects, one such aspect being that the decision of the tribunal is 
in non-compliance with the provisions of the Act. Accordingly, a determination 
by a tribunal of a question other than the one which the statute directs it to 
decide would be a decision not under the provisions of the Act, and therefore in 
excess of its jurisdiction. 

D. P. Anand v. M/s. T. M. Thakore & Co.) Girdharilal Bansidhar v. Union of 
India 2 Firm and Illuri Subbayya Chetty & Sons v. The State of Andhra Pradesh, 
Dhulabhai v. Madhya Pratlesh,4 Panthulu v. A. P. State,5 Anisminic v. Foreign 
Compensation EteS and R. v. Fulham, Ete., Rent Tribunal,! referred to. 


Tue facts appear at 73 Bombay Law Reporter 558. 


Dr. V.A. ayid Mohammad, with S.P. Nayar, for the appellant. 
S. J. Sorabjee, and J. R. Gagrat and B. R. Agarwala of Gagrat and Co., for 
the respondents. 


Samar J. This appeal, by certificate, arises from the respondents’ suit in 
respect of fines and penalties recovered from them by the Collector of Cus- 
toms, Bombay, for the alleged contravention of s. 3 of the Imports and Exports 
(Control) Act, 1947 and s. 167(8) of the Sea Customs Act, 1878. 

The respondents held an import licence dated July 10, 1956 permitting them 
to import parts and accessories of motor cycles and scooters as per appen- 
dix XXVI of the Import Policy Book for July-December, 1956. Under the 
said licence, the respondents imported certain goods which arrived in two 
consignments, each containing seventeen cases, by two different ships. Accord- 
ing to the respondents, the goods so imported by them were motor cycle parts 
which their licence authorised them to import. The Customs authorities, on 
the contrary, held, on examination of the goods, that they constituted fifty-one 
sets of ‘‘Rixe Mopeds complete in a knocked down condition.” The Deputy 
Collector of Customs thereupon held an enquiry in pursuance of two show cause 
notices issued by him. 

The result of the enquiry was an order under which the Deputy Collector 
directed confiscation of the said goods with an option to the respondents to 
pay certain sums in lieu of confiscation and also personal penalties. That 
order was passed on the basis that the goods imported were not parts and 
accessories of motor cycles and scooters permissible under entry 295 of the 


1 (1960) O.C.J. Appeal No. 4 of 1959, 4 [1968]3 S.C.R. 663. 

decided by Mudholkar and Shah JJ., on 8 [1970] 2S.C.R. 714. 

August 17, 1960 (Unrep.). 6 [1960] 1 All E.R. 208. 
3 [1064] 7 S.C.R. 63. 7 [1933] 2 Al E.R. 4. 
8 [1064] 1S.C.R. 752. 
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Schedule to the Import Control Order but were motor cyecles/scooters in com- 
pletely knocked down condition, prohibited under remark II against entry 
294, a licence in respect of goods covered by it would authorise import of 
motor cycles and scooters. The order of the Deputy Collector dated Novem- 
ber 19, 1957 reads as under: 

“On examination of the goods and scrutiny of the documents relating to the Bills 

of Entry stated above, it was ascertained that M/s. Tarachand Gupta & Bros, had 
imported 51 sets of “Rixe” Mopeds complete (except tyres, tubes and saddles) in a 
knocked down condition. The total number of consignments covered by the aforesaid 
two Bills of Entry were sufficient to give exactly 51 sets complete Rixe ‘Mopeds’ (ex- 
cept for tyres, tubes and saddles which would in any case have required a separate 
licence). The packing was also such as to show that-those were nothing but “Mopeds” 
in a dis-assembled condition, since each of the cases containg components relating to 
these. Moreover, it was found that major components such as the frames, completely 
fitted with electrical wires and control cables and grips, had been imported in equal 
numbers. All these went to show that the goods were not imported as spare parts but 
as complete vehicles in a knocked down condition. The goods were, therefore, con- 
sidered to be correctly classifiable under item 75(2) of the I.C.T. corresponding to 
S. No. 294/IV of the I.T O. Schedule. The licence under which clearance was sought, 
could not, therefore, be accepted.” 
The Deputy Collector rejected the respondents’ contention that the two con- 
signments which arrived in two different ships at different dates should be 
viewed separately, that the machines were incomplete as they were without 
tyres, tubes and saddles, and therefore, they could not be said to constitute 
motor cycles in knocked down condition. He held, on the other hand, that 
though the goods were not in completely knocked down condition it made no 
difference as the tyres, tubes and saddles were easily obtainable in India and 
their absence did not prevent the machines being otherwise complete. He also 
found that there was a trade practice under which traders were supplying 
motor cycles without tyres, tubes and saddles unless the purchaser specially 
asked for these parts. According to him, the goods could not be regarded 
as spare parts but were ‘‘Mopeds in disassembled condition.’’ 


In the suit filed by the respondents in the High Court against the said or- 
der, the trial Judge held, on the authority of the Secretary of State v. Mask & 
Co.! that an order of a statutory tribunal, such as the Collector of Customs 
under the Sea Customs Act, which the statute makes final, subject, of course, 
to an appeal provided under it, can be set aside in a suit before a civil Court 
on two grounds only, namely, where the provisions of the Act have not been 
complied with, or where the tribunal has failed to act in conformity with the 
fundamental rules of judicial procedure. He rejected the respondents’ con- 
tention that the case fell within the first ground and held that however erron- 
eous the Collector’s decision might be, since it was within his jurisdiction to 
decide whether the goods fell under one entry or the other, a civil Court had 
no jurisdiction to grant relief He also held that the order could not be said 
to be without or in excess of jurisdiction and was, therefore, not a nullity. 
The order consequently required to be set aside if the respondents were to have 
any relicf, and therefore, art. 14 of the Limitation Act, 1908 applied. On that 
basis he held the respondents’ suit to be time barred and dismissed it. 


We may, at this stage, mention that in a similar matter involving import 
of spare parts and accessories under a licence relating to entry 295, the Col- 
lector’s order, on the basis that the goods fcll under entry 294, as the spare 
parts in question could, if all the different indents were taken together, con- 
stituted auto cycles in completely knocked down condition, was held to be 
bad as ‘‘the Collector’s approach to the matter was wholly wrong” by a 
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Division Bench of the same High Court in D. P. Anand v. M/s. T. M. Thakore 
& Co? According to that judgment, the jurisdiction of the Collector was to 
ascertain whether the goods, such as they were, were properly imported under 
the licence relating to goods under entry 295, i.e., whether they were spare 
parts and accessories, and not to go further and find out whether they would, 
when put together, constitute auto cycles in completely knocked down condi- 
tion as envisaged by entry 294, and therefore, the order was amenable to in- 
terference by the High Court. The trial Judge held, on the authority of 
this judgment that on merits the Collector of Customs was in error in holding 
the respondents guilty of importing goods not covered by the licence held by 
them and that the Collector would have been bound by that judgment had it 
been delivered before he passed the impugned order. He, however, was of the 
view that whereas the High Court in D. P. Anand’s case interfered with the 
order in the writ jurisdiction, a suit could not lie as the impugned order was 
within the jurisdiction of the Collector and the mere fact that he applied a 
wrong entry did not invest the civil Court with the jurisdiction to entertain 
a suit and set aside such an order. 

The letters patent Bench of the High Court, following the judgment in 
Anand’s case, agreed with the trial Judge that on merits the Collector was 
in error. Following that judgment, the Bench also held that the Collector’s 
jurisdiction was limited to ascertain whether or not the. goods imported by 
the respondents were spare parts and accessories covered by entry 295 in res- 
pect of which they undoubtedly held the licence, and therefore, he could not 
have lumped together the two consignments which, though imported under 
one licence, arrived separately and were received on different dates and could 
not have come to the conclusion that the plaintiffs (4. e. the respondents herein) 
had imported fifty-one ‘‘Rixe’’ Moped in a completely knocked down condition. 
The Bench also held that upon the principle laid down in Anand’s case it was 
not for the Collector to ascertain whether the goods, if assembled together, 
would constitute fifty-one ‘‘Rixe’’ Mopeds in C.K.D. condition. The respon- 
dents were entitled to import the said goods, and therefore, s. 167(8) of the 
Sea Customs Act did not apply and the respondents consequently could not have 
been held guilty of breach either of that section or s. 3 of the Imports and Ex- 
ports (Control) Act. The Bench also held that the decision of this Court in Gir- 
dharilal Bansidhar v. Union of India did not overrule but only distinguished 
the judgment in Anand’s case, and therefore, the binding force of that decision 
remained unshaken. Regarding the jurisdiction of civil Courts, the Division 
Bench held that where the question is Simply whether one or the other entry ap- 
plies and the tribunal, to which jurisdiction is entrusted in that behalf, decides 
it erroneously, even then its order, made final by the statute conferring such 
jurisdiction, cannot be made the subject matter of a suit. On the other hand, 
where its jurisdiction is confined to see whether the importation is under a 
particular entry or not, but while deciding such a question, the tribunal takes 
into account extraneous considerations, such as an entry which has no bearing 
upon the question, the case would fall outside the ambit of the powers of the 
statutory authority. The question, in other words, would then be, whether the 
tribunal has exceeded its jurisdiction and therefore acted in non-compliance 
with the provision of the statute under which it has to decide the question. The 
Division Bench deprecated the attempt on the part of the Collector in consider- 
ing the two consignments together and making out a case that the two, when 
put together, would make it possible to regard the goods as ‘‘Rixe’’ Mopeds 
in C.K.D. condition. Such an attempt. the Bench observed, was ‘‘a new 
classification conjured up by the authorities to rope in the imports as being 
illegal which according to the terms of the licence and entry No. 295 would be 


.2 (1960) O.C.J. Appeal No. 4 of 1959, August 17, 1960 (Unrep.). 
decided by Mudholkar and Shah JJ., on 8 [1904] 7(S.C.R. 62. 
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clearly legal”. Lastly, the Division Bench disagreed with the trial Judge 
who had held that the article in the Limitation Act applicable was art. 14 
on the ground that once it was accepted that the order was in excess of juris- 
diction it was a nullity, and therefore, there was no question of its having to 
be set aside. Following A.V. Subba Rao v. State* it held that the suit fell 
under art. 62, and therefore, was within time. 


Counsel for the Union of India challenged the correctness of the judgment 
of the Division Bench and urged that the Sea Customs Act had clearly vested 
in the Collector the authority to decide whether the goods in question fell 
within entry 295 or not and for which the respondents had been granted the 
licence. His decision, subject, of course, to an appeal and revision provided 
under the Act, being final, could not be challenged in a suit save under the 
well recognized exceptions that his decision was not in compliance with the 
provisions of the Act, or that he had failed to follow the fundamental princi- 
ples of judicial procedure. The present case, according to him, ‘was one 
of ,importing ‘‘Rixe’? Mopeds in C.K.D. condition, not permissible either 
under entry 295 or entry 294, and therefore, was a case where the importer, 
misusing his licence, had attempted to do indirectly what he could not do direct- 
ly. There was, according to him, no question of the Collector acting in ex- 
cess of his jurisdiction or in non-compliance with the provisions of the Act, 
and therefore, the trial Judge was right in holding that no suit lay against 
hig action. 


Before we proceed to consider these contentions it is expedient first to look 
at the provisions of the relevant law. Under s. 3 of the Imports and Ex- 
ports (Control) Act, 1947, the Central Government by an order can provide 
for prohibiting, restricting or otherwise controlling inter alia the import of 
goods of any specified description and all goods to which any such order ap- 
plies are deemed to be goods of which the import has been prohibited by the 
Sea Customs Act, 1878 and all the provisions of that Act are to have effect 
accordingly. The Imports (Control) Order, 1955, passed under the power 
reserved under the Act, by cl. (8) thereof, provides that no person shall im- 
port any goods of the description specified in Sch. I thereto except under and 
in accordance with a licence granted by the Central Government or by an 
officer specified in Sch. II. Sub-clause (2) of cl. (3) provides that if it is 
found that the goods imported under a licence do not conform to the deserip- 
tion given in such a licence under which they aré claimed to have been im- 
ported, then without prejudice to any action that may be taken against the 
licensee under the Sea Customs Act in respect of such importation, the licence 
may be treated as having been utilised for importing the said goods. 


Entries 294 and 295 of s. II of Part IV of Sch. I of the Import Trade Con- 
trol Policy for the period July-December 1956 are in this connection the re- 
levant entries. Entry 294 deals with import of motor-cycles and scooters. 
Remark (ii) in its column No. 6 lays down that ‘‘Licences granted under this 
item will not be valid for the import of motor cycles/scooters in a completely 
knocked down condition”. Remark (iii), however, provides that applications 
from approved manufacturers for import of motor cycles/scooters in C.K.D. 
condition will be considered ad hoc by the Chief Controller, Imports, in con- 
sultation with Development Wing. Entry 295 deals with ‘‘Articles (other 
than rubber tyres and tubes) adapted for use as parts and accessories of 
motor cycles and motor scooters, except such articles as are adapted for use 
as parts and accessories of motor cars’’. Entry 41 in Part V-deals with im- 
port of rubber tyres and tubes and other manufactures of rubber not other 
wise specified. 


4 [1065] 2 S.C.R. 577. 
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Section 167 (8) of the Sea Customs Act provides that goods shall be liable to 
confiscation if the goods, the importation of which is for the time being pro- 
hibited or restricted by or under Ch. IV, are imported contrary to such pro- 
hibition or restriction and any person concerned in any such importation shall 
be liable to penalty prescribed therein. Section 188 of the Act makes an 
order, passed in appeal against the Collector’s order, final subject only to the 
power of revision under s. 191. 

The position then is, under entry 294 above-cited import under the requi- 
site licence of motor cycles and scooters was permitted. However, a licence 
permitting import of motor cycles and scooters could not be used for import 
of motor cycles and scooters in C.K.D. condition. Even then, the prohibition 
was not absolute because approved manufacturers could apply and get licences 
to import motor cycles and scooters in C.K.D. condition albeit on an ad hoc 
basis. It is thus clear that entry 294 deals with the import of motor cycles 
and scooters and the import, though only by approved manufacturers, of 
motor cycles and scooters in C.K.D. condition. The entry is complete in it- 
self so far as import of motor cycles and scooters complete and assembled and 
also in C.K.D. condition is concerned. The words ‘‘completely knocked down 
condition’’ in the entry are not used in any technical sense, and therefore, must 
be given their ordinary dictionary meaning, i.e., ‘‘made or constructed so as 
to be capable of being knocked down or taken apart, as for transportation; in 
parts ready to be assembled.’’ (see Webster’s New International Dictionary, 
vol. IT, p. 1871 and also Words and Phrases, Permanent Edition, vol. 23, p. 560). 

Under entry 295, except for rubber tyres and tubes for whose import a sepa- 
rate licence could be obtained under entry 41 of Part V, there are no limita- 
tions as to the number or kind of parts or accessories which can be imported 
under a licence obtained in respect of the goods covered thereunder. Prima 
facie, an importer could import all the parts and accessories of motor cycles and 
scooters and it would not be a ground to say that he has committed breach of 
entry 295 or the licence in respect of the goods described therein, that the parts 
and accessories imported, if assembled, would make motor cycles and scooters 
in C.K.D. condition. There are no remarks against entry 295, as there are 
against entry 294, that a licence in respect of goods covered by entry 295 would 
not be valid for import of spares and accessories which, if assembled, would 
make motor cycles and scootres in C.K.D. condition. Apart from that, the 
goods in question did not admittedly contain tyres, tubes and saddles, so that 
it was impossible to say that they constituted motor cycles and scooters in 
C.K.D. condition. The first two could not be imported and were in fact not 
imported because that could not be done under the licence in respect of goods 
covered by entry 295 which expressly prohibited their import and a separate 
licence under entry 41 of Part V would be necessary. The third, namely, 
saddles were not amongst the goods imported. No doubt, there was, firstly, a 
finding by the Collector that a trade practice prevailed under which motor 
eyeles and scooters without tyres, tubes and saddles could be sold. Secondly, 
the tyres and tubes could be had in the market here and so also saddles, so 
that if an importer desired, he could have sold these goods as motor cycles and 
scooters in C.K.D. condition. The argument was that since there was a restric- 
tion in entry 294 against imports of motor cycles and scooters in C.K.D. condi- 
tion, the importers could not be allowed to do indirectly what he could not do 
directly. 

The argument apparently looks attractive. But the question is what have the 
respondents done indirectly what they could not have done directly. In the 
absence of any restrictions in entry 295, namely, that a licence in respect of 
goods covered by entry 295 would not be valid for import of parts and acces- 
sories which, when taken together, would make them motor cycles and scooters 
in C.K.D. condition, the respondents could import under their licence all kinds 
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and types of parts and accessories. Therefore, the mere fact, that the goods 
imported by them were so complete that when put together would make them 
motor cycles and scooters in C.K.D. condition, would not amount to a breach 
of the licence or of entry 295. Were that to be so; the position would be ano- 
malous as aptly deseribed by the High Court. Suppose that an importer were 
to import equal number of various parts from different countries under different 
indents and at different times, and the goods were to reach here in different 
consignments and on different dates instead of two consignments from the 
same country as in the present case. If the contention urged before us were 
to be correct, the Collector can treat them together and say that they would 
constitute motor cycles and scooters in C.K.D. condition. Such an approach 
would mean that there is in entry 295 a limitation against importation of all 
parts and accessories of motor cycles and scooters. Under that contention, 
even if the importer had sold away the first consignment or part of it, it 
would still be possible for the Collector to say that had the importer desired 
it was possible for him to assemble all the parts and make motor cycles and 
scooters in C.K.D. condition. Surely, such a meaning has not to be given to 
entry 295 unless there is in it or in the licence a condition that a licencee is not 
to import parts in such a fashion that his consignments, different though they 
may be, when put together would make motor eycles and scooters in C.K.D. 
condition. Such a condition was advisedly not placed in entry 295 but was 
put in entry 294 only. The reason was that import of both motor cycles 
and scooters as also parts and accessories thereof was permitted, of the first 
under entry 294 and of the other under entry 295.- A trader having a licence 
in respect of goods covered by entry 294 could import assembled motor cycles 
and scooters, but not those vehicles in C.K.D. condition, unless he was a 
manufacturer and had obtained a separate licence therefor from the Control- 
ler of Imports who, as aforesaid, was authorised to issue such a licence on an 
ad hoc basis. Thus the restriction not to import motor cycles and scooters in 
C.K.D. condition was against an importer holding a licence in respect of 
goods covered by entry 294 under which he could import complete motor 
cycles and scooters and not against an importer who had a licence to import 
parts and acessories under entry 295. 

If Dr. Syed Mohamed’s contention were to be right we would have to im- 
port remark (ii) against entry 294 into entry 295, a thing which obviously is 
not permissible while construing these entries. Further, ‘such a condition, if 
one were to be implied in entry 295, would not fit in, as it is a restriction 
against import of motor cyeles and scooters in C.K.D. condition and not their 
parts and accessories. There is, therefore, no question of a licensee under 
entry 295 doing indirectly what he was not allowed to do directly. What he 
was not allowed to do directly was importing motor cycles and scooters in 
C.K D. condition under a licence under which be could import complete motor 
cycles and scooters only. That restriction, as already observed, applied to a 
licensee in respect of goods described in entry 294 and not a licensee in res- 
pect of goods covered by entry 295. 

The result is that when the Collector examines goods imported under a 
licence in respect of goods covered by entry 295 what he has to ascertain is 
whether the goods are parts and aceessories, and not whether the goods, though 
parts and accessories, are so comprehensive that if put together would consti- 
tute motor cycles and scooters in C.K.D. condition. Were he to adopt such 
an approach he would be acting contrary to and beyond entry 295 under which 
he had to find out whether the goods imported were of the description in that 
entry. Such an approach would, in other words, be in non-compliance of entry 
295. 

The question then is whether such a reading of the two entries is in any 
way contrary to the decision of this Court. In Girdharilal Bansidhar the 
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principle laid down was that the High Court in its writ jurisdiction does not 
rit in appeal over the correctness of the decision of the authorities under the 
Sea Customs Act on appreciation of entries in the Hand Book or in the Indian 
Tarif Act. In that case, the appellant, who had a licence to import iron and 
steel bolts, nuts ete., imported nuts and bolts which were the components of 
“Jackson Type Single bolt oval plate bolts fasteners’’, which were described in 
the bill of entry as ‘‘Stove Bolts and Nuts’’. The Customs found that these 
were in reality the actual components of Jackson Type Single bolt oval plate 
bolts fasteners, import whereof was totally prohibited. The Collector, while 
arriving at his decision, took into account also the fact that washers, the third 
component of the prohibited article, were imported by a firm owned by the 
appellant’s relations. On these facts, this Court held (1) that importing 
components of a prohibited article was importing the prohibited article, (2) 
that the evidence that washers imported by the relations of the appellant was 
considered by the Collector as evidence to confirm his conclusion that the nuts 
and bolts imported by him were in reality the components of the prohibited 
article, and (8) that where the decision of the statutory authority is whether 
an item falls under one or the other entry, the High Court could not interfere 
with that decision on the ground that it is erroneous. That is because when 
a statute confers power on an authority to decide a particular question, its 
decision, even if it is erroneous, is still within its jurisdiction. 

What needs to be observed in that decision is that the Collector’s decision 
was, under which of the two competing entries the imported items fell, that is, 
whether the goods were bolts and nuts or were components of the prohibited 
article. And the Court there laid down the well established principle that the 
High Court, under art. 226, could not interfere with the decision of the authority 
upon whom jurisdiction to decide the question, whether the goods fell under 
one or the other entry, was conferred on the ground that it was erroneous. 
Further, the nuts and bolts imported by the appellant could only be used as 
components of the prohibited article. In other words, the import was of parts 
of the prohibited article and therefore of the prohibited article. It was, there- 
fore, that the Court held (1) that the Customs’ decision was not incorrect, and 
(2) that the importer could not be allowed to do indirectly what he could not 
do directly. 

It will be noticed that the Bombay decision in D. P. Anand’s case was not 
dissented from but only distinguished, and therefore, the High Court in the 
present case was justified in following it. It is true, however, that counsel 
for the appellant there relied on that decision in support of his proposition 
that a ban on a completed article cannot be read as a ban on the importation 
of its constituents, which, when assembled. would result in the prohibited arti- 
cle, and this Court pointed out in answer that in D. P. Anand’s case, the im- | 
ported components could not have, when assembled, made up the completed 
article because of the lack of certain essential parts which admittedly were not 
available in India and could not be imported. The real distinction, however, 
between the two cases was that the decision of the Collector in D. P. Anand’s 
case was not, as was the decision in Girdharilal’s case, under which of the two 
competing entries the imported goods fell but that the imported goods in ques- 
tion, if assembled together, would not be the goods covered by the entry, and 
therefore, not the goods in respect of which the licence was granted. Further, 
the articles in question, even when assembled together, were not prohibited 
articles as in Girdharial’s case. Girdharilal’s case is clearly distinguishable 
because it is not as if motor cycles and scooters are prohibited articles as was 
the case there. The restriction is not against licensces importing motor cycles 
and scooters under entry 294 and parts and accessories under entry 295 but 
against the licensees under entry 294 importing motor cycles and scooters in 
C.K.D. condition. The question in the instant case was not under which of 
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the two entries, 294 or 295, the goods fell, but whether the goods were parts 
and accessories covered by entry 295. 


In Firm and Iuri Subbayya Chetiy & Sons v. The State of Andhra Pradesh,’ 
the suit filed by the appellants was for recovery of a sum paid by way of pur- 
chase tax under the Madras General Sales Tax Act, 1939. The cause of action 
was that the amount had been illegally recovered. Relying on s. 18A of the 
Act, this Court held that the expression ‘‘any assessment made under this 
Act” in that section was wide enough to cover all assessments made by tho 
appropriate authorities under the Act and even if an assessment was incorrect, 
so long as it was within the jurisdiction of the authorities, it was not non-com- 
pliance of the statute, and therefore, was not covered by the principle laid 
down in the case of Mask & Co. The Court observed: 

“There is no justification for the assumption that if a decision has been made by 
a taxing authority under the provisions of a taxing statute, its validity can be chal- 
lenged by a suit on the ground that it is incorrect on merits and as such it can be 
claimed that the provisions of the said statute have not been complied with.” 


This principle was repeated in Dhulabhai v. Madhya Pradesh® where it was 
held that where a statute gives finality to the orders of the special tribunal the 
civil Court’s jurisdiction must be held to be excluded if there is adequate re- 
medy to do what the civil Courts would normally do in a suit, 7.6. to correct 
an assessment which is erroneous. The Court also pointed out that in the 
Firm and Iluri Subbayya Chetty & Sons’ ease, it had been said that Mask 
G& Co.’s case was an authority for the proposition that non-compliance with 
the provisions of the statute would render the entire proceedings before the 
authority illegal and without jurisdiction. 

The case of Panthulu v. A.P. State? illustrates as to when an authority can be 
said to have acted in non-compliance with the provisions of the statute under 
which it derives its authority. Section 3(2) of the Madras Estates Land (Re- 
duction of Rent) Act, XXX of 1947, authorised the State Government to fix 
the rates of rent in respect of each class of ryoti land in each village in the 
State after considering the recommendations of the special officer and the re- 
marks of the Board of Revenue. Section 8(7) provided that no order passed 
under s. 3(2) could be challenged in a civil Court. The suit filed by the appel- 
lants disputed the legality of the notification reducing the rates of land in 
respect of the dry delta ryoti lands in a village on the ground that the class of 
land had been determined to be delta ryoti lands on the basis only of the settle- 
ment register which did not contain any entry with respect to the village in 
question, that the settlement register could not be treated as conclusive and 
that proper factual enquiry was necessary. The High Court held that the suit 
was not maintainable by reason of s. 8(J). Dua J., speaking for the Bench, 
held that under s. 2 the special officer had to determine the average rate of 
cash rent per acre for each class of ryoti land such as wet, dry or garden. ‘This 
could only be dorne on relevant material. The special officer, however, had 
based his determination on a report of his assistant, who had considered the 
entry in the settlement register of another village. That meant that the special 
officer had made his determination on irrelevant evidence, é.¢., on the register 
which did not contain any data with respect to the land in the village in ques- 
tion. On these facts he held that the determination by the special officer was 
based on no evidence with the result that it was in violation of the fundamen- 
tal principles of judicial procedure. A fortiori, the order of the Government 
made under s. 3(2) on the basis of the recommendations of the special officer 
was not in conformity with the provisions of the Act and was, therefore, out- 
side the purview of s. 3(2) and consequently s. 8(/) was inapplicable. Thus, 


5 fie) 2 S.C.R. 752. 7 [1970] 2S.C.R. 714. 
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s. 8(/) was held not to apply because the Government’s determination could 
not be said to be one under s. 3(2). 


The words ‘‘a decision or order passed by an officer of Customs under this 
Act’’ used in s. 188 of the Sea Customs Act must mean a real and not a pur- 
ported determination. A determination, which takes into consideration fac- 
tors which the officer has no right to take into account, is no determination. 
This is also the view taken by Courts in England. In such cases the provi- 
sion excluding jurisdiction of civil Courts cannot operate so as to exclude an 
inquiry by them. In Antsnuntc v. Foreign Compensation Hic’ Lord Reid 
stated as follows (pp. 213, 214): 


“Tt has sometimes been said that it is only where a tribunal acts without juris- 
diction that its decision is a nulhty. But in such cases the word ‘jurisdiction’ has 
been used. in a very wide sense, and I have come to the conclusion that it is better 
not to use the term except in the narrow and original sense of the tribunal being en- 
titled to enter on the enquiry in question, But there are many cases where, although 
the tribunal had jurisdiction to enter on the enquiry, it has done or failed to do some- 
thing in the course of the enquiry which is of such a nature that its decision is a 
nullity. It may have given its decision in bad faith. It may have made a decision 
which it had no power to make. It may have failed in the course of the enquiry to | 
comply with the requirements of natural justice. It may in perfect good faith have 
misconstrued the provisions giving it power to act so that it failed to deal with the 
question remitted to it and decided*some question which was not remitted to it, It 
may have refused to take into account something which it was required to take into 
account. Or it may have based its decision on some matter which, under the pro- 
visions setting it up, it had no right to take into account. I do not intend this list to 
be exhaustive. But if it decides a question remitted to it for decision without com- 
mitting any of these errors it is as much entitled to decide that question wrongly as 
it is to decide it rightly.” 


To the same effect are also the observations of Lord Pearce at page 233. R. v. 
Fulham, Etc., Rent Tribunal? is yet another decision of a tribunal properly 
embarking on an enquiry, that is, within its jurisdiction, but at the end of it 
making an order in excess of its jurisdiction which was held to be a nullity 
though it was an order of the kind which it was entitled to make in a proper 
case. 


The principle thus is that exclusion of the jurisdiction of the civil Courts 
is not to be readily inferred. Such exclusion, however, is inferred where the 
statute gives finality to the order of the tribunal on which it confers jurisdic- 
tion and provides for adequate remedy to do what the Courts would normally 
do in such a proceeding before it. Even where a statute gives finality, such a 
provision does not exclude eases where the provisions of the particular statute 
have not been complied with or the tribunal has not acted in conformity with 
the fundamental principles of judicial procedure. The word ‘‘jurisdiction”’ 
has both a narrow and a wider meaning. In the sense of the former, it means 
the authority to embark upon an enquiry; in the sense of the latter ‘it is used 
in several aspects, one.of such aspects being that the decision of the tribunal 
is in non-compliance with the provisions of the Act. Accordingly, a determi- 
nation by a tribunal of a question other than the one which the statute directs 
it to decide would be a decision not under the provisions of the Act, and there- 
fore, in excess of its jurisdiction. 

The respondents’ licence admittedly authorised them to import goods cover- 
ed by entry 295. They could, therefore, legitimately import, on the strength 
of that licence, all and several kinds of parts and accessories of motor cycles 
and scooters. The only question, therefore, before the Collector was whether 
the respondents’ licence covered the goods imported by them, t.e., whether the 


8 [1969] 1 AU E.R. 208. 9 [1953] 2 Al E.R. 4. 
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goods were parts and accessories. If they were, the imports were legitimate 
and no question of their being not covered by the licence or the respondents 
having committed breach of s. 3 of the Imports and Exports (Control) Act or 
s. 167(8) of the Sea Customs Act could possibly arise. What the Collector, 
however, did was that he put the two consignments together and held that 
they made up 51 ‘Rixe’ Mopeds in C.K.D. condition and were, for that reason, 
not the articles covered by entry 295 but articles prohibited under remark (ii) 
of entry 294. But entry 294 deals with motor cycles and scooters complete 
and assembled. Remark (1u) against that entry prohibits an importer who 
held a licence to import motor cycles and scooters from importing motor cycles 
and scooters in C.K .D. condition. Remark (ii) containing that prohibition 
had nothing to do with entry 295 which did not contain any limitations or re- 
strictions whatsoever against imports of parts and accessories. 

That being so, if an importer has imported parts and accessories, his import 
would be of the articles covered by entry 295. The Collector could not say, 
if they were so covered by entry 295, that, when lumped together, they would 
constitute other articles, namely, motor cycles and scooters in C.K.D. con- 
dition. Such a process, if adopted by the Collector, would mean that he was 
inserting in entry 295 a restriction which was not there. That obviously he 
had no power to do. Such a restriction would mean that though under a 
licence in respect of goods covered by entry 295 an importer could import 
parts and accessories of all kinds and types, he shall not import all of them 
but only some, so that when put together they would not make them motor 
cycles and scooters in C.K.D. condition. In the present case even that was 
not so because he would have to buy tyres, tubes and saddles to convert them 
into motor cycles and scooters into C.K.D. condition. That would be tanta- 
mount to the Collector making a new entry in place of entry 295 which must 
mean non-compliance of that entry and acting in excess of jurisdiction during 
the course of his enquiry even though he had embarked upon the enquiry with 
jurisdiction. In our view that was precisely what the Collector did. This is, 
therefore, not one of those cases where between two competing entries the 
statutory authority applied one or the other, though in error, and where a 
civil Court cannot interfere. 

In this view, the order was in non-compliance of the provisions of the statute, 
and therefore, was covered by the exceptions laid down in Mask & Co.’s case. 
It was not an order in respect of which the Collector was invested with juris- 
diction. That being so, the provision excluding the jurisdiction of the civil 
Courts was not applicable. Indeed, the order was a nullity and art. 14 of the 
Limitation Act of 1908 could not be applied to hold the suit time-barred. Even 
if art. 14 applied, it would not be time-barred, if, as the High Court pointed 
out, the date of the appellate order was taken into consideration. 

The judgment of the Division Bench of the High Court, therefore, must be 
upheld. Consequently, the appeal fails and is dismissed with costs. 


Appeal disnvissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Vimadalal, 


MESSRS. GANESHILAL RAMKUMAR v. JHANGIRAM LILARAM.® 
Civil Procedure Code (Act V of 1908), O. XXX, rr. 3, 5; O. V, r. 21A—Summons in suit 
against firm addressed in its name and sent by registered post with acknowled- 
ment due—Envelope addressed in firm name—Notice under O. XXX, r. 5 not accom- 
panying summons—Postal acknowledgment signed by person not partner of firm— 
Whether service of summons effected in accordance with law. i 
Under O. XXX, rr. 3 and 5 and O, V, r. 2LA of the Civil Procedure Code, 1908, 
in the case of a suit filed against a firm in its firm name, (1) the summons must 
be addressed to the firm in the name of the firm in which it is sued under O. XXX, 
r. 1 of the Code; (2) the summons must be sent by registered post, prepaid for 
acknowledgment; (3) the summons should be accompanied by a notice in writing 
addressed to a particular person informing him whether he is served as a partner, 
or as a person in control or management of the business, or in both characters, If, 
however, service is effected on a partmer, he may be served with the writ of sum- 
mons with or without notice, for if served without notice, he would be deemed 
to have been served as a partner; and (4) the summons and notice must be en- 
closed in an envelope addressed to the particular person who is sought to be served, 
either as a partner, or a person in the control or management of the business of 
the firm, or in both capacities. 
Harjibandas v. Bhagwandas,! agreed with. 


Tur facts appear in the judgment. 


P. L. Nain, for the appellants. 
K. Dalpatrai, for the respondent. 


VIMADALAL J. This is an appeal from an order of Principal Judge Rege of 
the Bombay City Civil Court (as he then was) dated February 28, 1972 dis- 
missing defendant No. 1’s Motion for setting aside an ex parte decree for 
Rs. 19,545.57, with interest, passed by him on April 6, 1971. The basic fact 
that must be borne in mind for the purpose of this appeal is that the present 
suit had been filed against defendant No. 1 firm in its firm name in accor- 
dance with O. XXX r. 1 of the Code of Civil Procedure. In support of the 
application to set aside the ex parte decree, Manoharlal Khandelwal, a partner 
of defendant No. 1 firm filed an affidavit in the lower Court in which the case 
that was made out, was that he did not know at all of the pendency of the suit 
against him till November 5, 1971 after which, on taking search of the record 
of the said suit, he found that the writ of summons had been forwarded for 
service through post and the acknowledgement in respect thereof had been 
signed by one Ghanshyamdas on December 18, 1970. Defendant No. 1’s caso 
on the said application was that there was no man bearing that name in the 
employ of defendant No. 1 firm and that the writ of summons had therefore 
not been served on that firm and it could not defend the suit in the lower 
Court. In the affidavit in reply filed by the plaintiff’s manager, it was stated 
that the said Manoharlal Khandelwal who was the senior partner of defendant 
No. 1 firm had a nephew named Ghanshyamdas who, though he may not have 
been an employee of the said firm, was at the material time managing the 
business of defendant No. 1 firm. It was further pointed out in the said affi- 
davit that the said Manoharlal had also another relative named Ghanshyam- 
das who used to carry on business at Caleutta but used to sit at the shop of 

tDecided, April 24, 1973. A. O. No. 327 of S.C. Suit No. 8880 of 1970. 


1972, against the order passed by D. M. Rege, 1 [1922] A.LR. Cal. 890, 
Principal Judge, Bombay City Civil Court, in 
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defendant No. 1 at Kanpur (with which the Court is concerned in the pre- 
sent case) whenever he visited Kanpur. The plaintiff has also filed another 
affidavit in reply which was -of one Nakhatmal Uttamchand who appears 
to have been a broker acting for the plaintiff and who has stated in 
the said affidavit that, on almost all his visits to defendant No. 1’s 
shop, he used to see and meet Ghanshyamdas, the nephew of the said Manohar- 
lal attending to the business at the shop. The said Manoharlal has filed an 
affidavit in rejoinder on the Motion in which he has denied that any person 
named Ghanshyamdas was managing the business of defendant No. 1 firm, and 
has denied that his nephew Ghansyamdas was looking after and managing 
the business of defendant No. 1 firm at any time. What is significant, how- 
ever, is that in the said affidavit in rejoinder, there is no denial of the fact 
that his nephew Ghansbyamdas had received the summons when it arrived at 
the shop by post, or that he had signed the postal acknowledgement in res- 
pect of the same, and indeed, the most important fact is that the best person 
to have made that statement viz., the said Ghanshyamdas himself, has not fil- 
ed any affidavit in support of defendant No. 1’s case on the Motion. It is 
also significant that there is no denial of the fact that Manoharlal’s nephew 
Ghanshyamdas was in defendant No. 1’s shop on that particular day viz., 
December 18, 1970. There is also no denial of the fact that the said Manoharlal 
had two relatives named Ghanshyamdas. The question as to whether Manohar- 
lal’s nephew Ghanshyamdas was in management of the business of defendant 
No. 1 firm and had received the summons, and signed a postal acknowledge- 
ment in respect thereof on December 18, 1970 was the only point argued before 
the learned Principal Judge at the hearing of the Motion in the lower Court, 
and in my opinion, the affidavits discussed by me above show that as far as that 
point is concerned, defendants No. 1 have failed to make out the ease on which 
they relied in support of the application in the lower Court. Those affidavits 
do show that Manoharlal had a nephew named Ghanshyamdas who used 
to attend to the business of the shop and had attended it on December 18, 1970, 
and received the summons and signed the postal acknowledgement in respect 
thereof. The application to set aside an ex parte decree was, therefore, rightly 
rejected by the learned Principal Judge. 


In the course of the hearing of the appeal before me a new point was, how- 
ever, sought to be urged by Mr. Nain who appeared on behalf of defendant 
No. 1 firm, and that was that, even accepting all the facts set out by the plain- 
tiff, there is in law no proper service in compliance with O. XXX rr. 3 and 5 
of the Code of Civil Procedure which, if the service is by registered post, must 
be read with O. V r. 21A of that Code. Though that point was not urged in 
the lower Court, I have allowed Mr. Nain to urge the same before me, because 
it is a pure point of law on which he desired to make submissions which were 
based on the assumption that the plaintiff’s own facts were true. The first 
proposition of Mr. Nain was that if the rule in regard to service by registered 
post which is to be found in O. V. r. 21A of the Civil Procedure Code is to be 
applied to a case where the suit is brought against the firm in its firm name, 
it should be so applied as to comply with the provisions of O. XXX rr. 3 and 5 
of the same Code. In support of that proposition, Mr. Nain relied on the deci- 
sion of a single Judge of the Calcutta High Court in the case of Harjibandas v. 
Bhagwandas.' In the said case, an application was made to set aside an ex 
parte decree passed in a suit against a firm in its firm name. The summons 
was sent by registered post and a letter was also sent by registered post to the 
defendant firm which, however, was not addressed to any particular person 
alleged to be a partner or to have control of the business. It was held by 
Rankin J. that the service was not ‘‘strictly correct’ and he, therefore, set 


1 [1928] A.LR. Cal. 390. 
B.LR.—49, 
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aside the ex parte decree. In doing so, the learned Judge observed (at p. 391) 
in regard to the Rule permitting service by registered post, 

“,,.It does seem to. me that if that rule is going to be applied to a case where the 

suit is brought against a partnership firm in its firm name, it is necessary that it should 
be so applied as to comply, at all events, with the substance of Order XXX, rule 3— 
that is to say, in such a case the registered letter should be addressed to some particular 
person alleged to be a partner or to have control, and it should be served by registered 
post upon such a person”, 
I agree with the view taken by Rankin J. in the said case as, in my opinion, 
the special provisions in regard to service of summons on a firm against which 
a suit is filed in the firm name which are contained in O. XXX of the Code of 
Civil Procedure must prevail over the general provisions of the Code of Civil 
Procedure in regard to service by registered post or, at any rate, the latter 
must be read so as to harmonise with those special provisions. 

Order XXX r. 3 of the Civil Procedure Code provides that where persons 
are sued as partners in the name of their firm, the summons shall be served 
either, (a) upon any one or more of the partners, or (b) at the principal place 
of business of the firm upon any person having, at the time of service, control 
or management of the business at that place. Order XXX r. 5 then proceeds 
to lay down that where a summons is served in the manner provided by r. 
3 of that Order, the person on whom it is served must be informed by a notice 
in writing ‘‘given at the time of service’’, whether he is served as a partner, 
or as a person having the control or management of the business of the firm, 
or in both characters and, in default of such notice, the person served shall be 
deemed to be served as a partner. Order V r. 21A provides that the Court 
may, in addition to or in substitution of any other mode of service, cause the 
summons to be served by registered post, and that an acknowledgement pur- 
porting to be signed by the defendant ‘‘shall be deemed by the court issuing 
the summons to be prima facie proof of service’. A combined reading of 
these three provisions of the Civil Procedure Code shows that, in the case of 
suit filed against firm in its firm name, (1) the summons must be addressed to 
the firm in the firm name in which it is sued under O, XXX r. 1 of the Civil 
Procedure Code; (2) the summons must be sent by registered post, prepaid 
for acknowledgement; (3) the summons should be accompanied by a notice in 
writing addressed to a particular person informing him whether he is served 
as a partner, or as a person in control or management of the business, or in 
both characters. This is apparent from the fact that such a notice is required 
by O. XXX r. 5 to be given ‘‘at the time of such service’. If service is effect- 
ed on a partner, he may be served with the writ of summons with or without 
notice, for if served without notice, he is deemed to have been served as a part- 
ner by reason of the provisions of 0. XXX r. 5. If, however, & person in con- 
trol of the business is sought to be served, the requisite notice under O. XXX 
r. 5 headed in the title of the suit, must accompany the writ of summons. 
(vide Notes under Order 81 Rule 3(8) of the Rules of the Supreme Court 
in England in the Supreme Court Practice, 1970, Vol. I, p. 1163) ; and (4) the 
summons and the notice must be enclosed in an envelope addressed to the 
particular person who is sought to be served, either as a partner, or as a person 
in the control or mavagement of the business of the firm, or in both capacities, 
for, otherwise, it would be impossible to predicate who would receive it and 
sign the postal acknowledgement which, under O. V r. 21A is to be deemed to 
be prima facie proof of service. Moreover, from the language of cls. (a) and 
(b) of r. 8 of O. XXX which require service ‘‘upon’’ one of the partners, or 
“apon’’ a person in the control or management of the business, it is clear that 
the service contemplated by the said Rule cannot be involuntary. 

I have called for the record of the case and examined it, and it shows that 
the summons in the present case was addressed to defendant No. 1 firm im its 
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firm name. A reference to the affidavit of service however shows that the 
envelope was also addressed to the firm in the firm name, and was not addres- 
sed to the said Ghanshyamdas so as to comply with O. XXX r. 3 of the Civil 
Procedure Code. Moreover, it is an admitted position that no notice of the 
nature required by O. XXX r. 5 of the Civil Procedure Code accompanied that 
summons, The said Ghanshyamdas, who signed the postal acknowledgement, 
was admittedly not a partner of the firm. If service is effected on the person 
in control of the business and no notice is served as provided by O. XXX r. 5, 
the service is not effective (vide Notes under Order 81 R. 3(3) of the Rules 
of the Supreme Court in England in The Supreme Court Practice, 1970, Vol. 
J, p. 1163). I must, therefore, hold that service of the summons has not been 
effected on defendant No. 1 firm in the present case in accordance with law 
and the ex parte decree passed by the learned Principal Judge on April 6, 1971 
must be set aside. 

Order IX r. 13 of the Civil Procedure Code, however, empowers the Court 
to put the defendant who succeeds in an application to set aside an ex parte 
decree upon terms, and I think this is a proper case in which that power should 
be exercised by me, since defendants No. 1 are succeeding in this appeal on a 
technical plea though I have not the least doubt that, having regard to the fact 
that the summons was served upon the said Ghanshyamdas who was a nephew 
of Manoharlal, defendants No. 1 firm must have known of the pendency of the 
suit. I, therefore, pass the following order: 


On the Ist defendant firm depositing in the trial Court a sum of Rs. 10,000/- on 
or before the 25th of June 1973, this appeal will stand allowed and the ex parte decree 
passed by the learned Principal Judge on the 6th of April 1971 will be set aside. In 
the event, however, of the Ist defendant firm failing to make the said deposit within 
the time fixed by me, this appeal will stand dismissed and the order of dismissal of 
the Notice of Motion passed by the learned Principal Judge on the 28th of February 
1972 will stand confirmed. In either case, the appellants must pay the respondent’s costs 
of the appeal in this court, as well as of the Motion in the lower court. 


Appeal allowed. 


Before Mr. Justice Vimadalal. 
GANPATI GOPAL PATIL v. SHANKAR RAMA PATIL.* 


Appeal—Abatement of,—Appeal by plaintiffs in suit for partition claiming share of their 
branch of joint Hindu family property—One of the plaintiffs dying pending appeal 
—Whether appeal abates in respect of surviving plaintiffs—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 4. 


A suit for partition was filed by the plaintiffs claiming a half share of their 
branch in joint Hindu family property against the defendante who belonged to 
another branch of the family. The suit was dismissed and‘ the plaintiffs appealed. 
During the pendency of the appeal one of the plaintiffs died but his representa- 
tives were not brought on record of the appeal. On the question whether the 
appeal had abated:— 

Held, that applying the tests laid down by the Supreme Court in State of Punjab 
v. Nathu Ram,! the surviving plaintiffs could continue the appeal and would 
effectively represent their branch, and further 

that even if the appeal had abated as far as the deceased plaintif was con- 
cerned, following the decision in Chintaman v. Gangabai2 the Court could hear 
the appeal and deal with the suit under O. XLI, r. 4 of the Civil Procedure Code, 
1908. 

Sri Chand v. Jagdish Pershad} and R. P. Gupta v. Murli Prasad,‘ referred to. 

*Decided, April 6, 1978. Civil Revision L.R. 90. 
Application No. 728 of 1971. 3 horal A.LR. S.C. 1427. 


1 [1962] A.LR. S.C. 89. 4 [1972] A.LR. S.C. 1181. 
3 Hoos 1. R. 27 Bom. 284, 8.c. 5 Bom. 
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N.D. Hombalkar, for the petitioners. 
K.J. Abhyankar, for respondents Nos. 1 and 3. 


VIMADALAL J. This Civil Revision Application raises an interesting point 
of law as to whether an appeal in a suit for partition of joint Hindu family 
property abates by reason of the death of one of the appellants, pending the 
appeal. The genealogical tree of the family is to be found in the order of the 
learned Assistant Judge under revision, and the position as it emerges from it 
is that the three plaintiffs who are the sons of Rama would, between them, be 
entitled to a half-share and the first three defendants who are the sons of Gopal 
would, between themselves, be entitled to the remaining half share in the joint 
family property. It may be mentioned that defendants Nos. 4 to 17 were 
joined as formal parties, as being co-sharers in some of the suit properties. 
The three plaintiffs filed this suit as a suit for partition of the properties of the 
joint Hindu family claiming that, on such partition, they were entitled to a 
half share therein. The trial Court dismissed the suit on April 20, 1967, hold- 
ing that there had already been a partition between the plaintiffs and defen- 
dants Nos. 1, 2 and 3 in the year 1947. The plaintiffs filed an appeal from that 
decision, being Civil Appeal No. 201 of 1967, in the District Court at Kolhapur 
on June 4, 1967. It appears that within a few days thereafter, i.e. on June 
18, 1967 the second plaintiff Dinkar died and his legal representatives were 
not brought on the record of the appeal. After certain infructuous proceed- 
ings to withdraw the appeal and the suit with liberty to file a fresh suit to 
which it is unnecessary to refer for the purpose of the present revision appli- 
cation, the present petitioners (defendants Nos. 1, 2 and 3) filed an applica- 
tion on September 17, 1971 in the said appeal praying that, in view of the fact 
that legal representatives of the said Dimkar had not been brought on the 
record in time, the whole appeal had abated, and that the issue of abatement 
of the whole appeal should be tried as a preliminary issue therein. The As- 
sistant Judge, Kolhapur, by his order dated September 20, 1971 held that the 
appeal had not abated in its entirety or even partially as, in his opinion, plain- 
tiffs Nos. 1 and 3 in whom the right to sue survived were competent to repre- 
sent the interest of the said Dinkar and to prosecute the appeal. It is from 
that order of the learned Assistant Judge that defendants Nos. 1, 2 and 3 
have applied to this Court in Revision. 

In the leading case of State of Punjab v. Nathu Ram! the Supreme Court 
Court has laid down (para. 6) three tests for the purpose of determining the 
question whether an appeal between the appellants and the respondents, 
other than the deceased respondent, could be said to be properly constituted 
or to have all necessary parties before the Court. Those tests were, (a) 
whether the success of the appeal might lead to conflicting decisions; 
(b) whether the appellant could not have brought an action for the necessary 
relief against the surviving respondents alone: and (c) whether the decree 
against the surviving respondents would be ineffective and incapable of exe- 
cution in the event of the appeal succeeding. In two later decisions in the 
cases of Sri Chand v. Jagdish Persha@ and’ R.P. Gupta v. Murli Prasad 
it has been clarified that the tests laid down in Nathu Ram’s case cited above 
are not cumulative tests, and if any one of them is satisfied, the Court may, 
having regard to all the circumstances, hold that the appeal had abated in its 
entirety. 

To a suit for partition of the properties of a joint Hindu family, it is not 
necessary to make all members of each branch of the joint family parties, 


1 [1962] A.LR. S.C. 89. 8 [1972] A.LR. S.C. 1181, para. 16. 
2 [1966] A.LR. S.C. 1427, para. 7. 
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but it is sufficient if the heads of all branches are impleaded in the suit 
(vide Mulla’s Hindu Law, 18th Edu., p. 386). In the present suit, the de- 
ceased Dinkar was, therefore, not a necessary party and Shankar as the head 
of Rama’s branch ‘could have filed this suit as a partition suit. In this con- 
nection, it is important to bear in mind that in the suit, as framed, the plain- 
tiffs have not claimed partition, inter se, but have only claimed partition of 
the half share of their branch in the joint family property. Bearing in mind 
the nature of this suit, it would follow that the appeal filed in the District 
Court in the present case can be continued by plaintiffs Nos. 1 and 3, who are 
appellants Nos. 1 and 8 in that appeal, and they would effectively represent 
Rama’s branch in that appeal. It could not be said that plaintiffs Nos. 1 and 3 
could not have brought this suit as a suit for partition of the joint family pro- 
perties, nor could it be said that the deceased Dinkar would be a necessary party 
to such a suit, that being the second of the three tests laid down by the Supreme 
Court in Nathu Ram’s case. The success of the appeal cannot lead to any con- 
flicting decisions, or to a decree which would be ineffective or incapable of exe- 
cution, those being the remaining two tests laid down in that case. 


I am fortified in this view by an old decision of a Division Bench of this 
Court in the case of Chintaman v. Gangabat* in which the same conclusion 
was arrived at on the basis of s. 544 of the Code of Civil Procedure, 1882, 
which corresponded to O.XLI r. 4 of the present Code of Civil Procedure, 
1908. Order XLI r. 4 provides that where there are more plaintiffs or de- 
fendants than one, and the decree appealed from proceeds on any ground 
common to all the plaintiffs or to all the defendants, any one of the plaintiffs 
or defendants can appeal from the whole decree and, thereupon, the appellate 
Court can reverse or vary the decree in favour of all the plaintiffs or de- 
fendants, as the case may be. The facts in Chintaman’s case were similar to 
the facts of the present case. In that case, the suit was a suit for partition 
in which the trial Court had passed a decree in favour of the plaintiffs, and 
two of the defendants who had denied the plaintiff’s right and claimed the 
property as their own, filed a joint appeal. Pending the appeal, one of them 
died and her representatives were not brought on the record. The surviving 
appellant, however, proceeded with the appeal and the lower appellate Court 
reversed the decree passed by the trial Court and dismissed the plaintiffs’ suit. 
The plaintiffs filed a second appeal to the High Court and contended that the 
lower appellate Court ought not to have heard the appeal inasmuch as it had 
abated, or that at all events, the Court had no power to reverse the lower 
Court’s decree so far as it related to the deceased appellant. The High Court 
held that, since the two defendants had appealed on grounds common to both 
of them, ‘the lower Court had the power to hear the appeal and to deal with 
the whole suit under the provisions of s. 544 of the Civil Procedure Code. 
1882. The view taken by the Division Bench in Chintaman’s case is binding 
upon me and I respectfully agree with the same. Applying the law as laid 
down in the said case to the present case, it must be held that, even if the 
appeal has abated as far as the deceased Dinkar was concerned, the lower ap- 
pellate Court had the right under O.XLI r. 4 of the Code of Civil Procedure 
to reverse or vary the decree in favour of all the appellants, if it was so 
minded. The order sought to be revised can, therefore, be sustained on the 
basis of O.XLI r. 4 also. 


In the result, this Revision Petition fails and must be dismissed, and the 
Rule discharged, with costs. 


soo Rule discharged. 
4 (1903) LL.R, 27 Bom. 284, s.c. 5 Bom. L.R. 90. 
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Before Mr. Justice Vimadalal. 
THE SHOLAPUR MUNICIPAL CORPORATION 


v. 
UMAKANT SHANKARRAO BHAGWAT.* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Schedule, Chapter 
VII, rr. 8, 20; Sec. 406—Whether r. 8(3) mandatory—Assessee not complying with 
notice under r. 8(1) whether precluded from filing appeal under s. 406 challenging 
assessment made by Commissioner. 


Sub-rule (3) of Rule 8 in Chapter VII of the Schedule to the Bombay Provincial 
Municipal Corporations Act, 1949, is a mandatory provision. Therefore, if an assessee 
does not comply with the notice served upon him under Rule 8(1), he is precluded 
from challenging the assessment made by the Commissioner by filing an appeal 
under s. 406 of the Act. : 

No question as to whether a statutory provision is mandatory or directory can 
arise when the Legislature has expressly specified thé consequence of non-compliance. 
Modern Builder v. Hukmatrai,1 referred to. 

Sant Prasad Singh v. Dasu Sinha, followed. 


Tue facts appear in the judgment. 


B.N. Naik, for the appellants. 
U.R. Lalst, for the respondent. 


VIMADALAL J. This is an application made by the Sholapur Municipal Cor- 
poration to revise the order made by the Assistant Judge at Sholapur on March 
6, 1967 in Civil Appeal No. 371 of 1966 confirming, with slight modification, 
the fixation of the annual letting valué by the learned Joint Civil Judge, Senior 
Division, Sholapur, by his order dated July 26, 1966. The learned Joint Civil 
Judge, Sholapur, heard the matter in appeal under s. 406 of the Bombay 
Provincial Municipal Corporations Act, 1949, from the order of the Municipal 
Commissioner fixing the annual letting value of the said premises for assess- 
ment year 1964-65 at Rs. 1,00,330. That appeal was allowed by the learned 
Joint Civil Judge, Senior Division at Sholapur and the letting value for the 
said assessment year was reduced to Rs. 42,580. On further appeal from that 
order, the learned Assistant Judge modified that figure by substituting for the 
figure of Rs. 42,580, the figure of Rs. 44,850.70. 


The present opponent is the owner of the building in question which is 
situate in Sholapur. The said building originally consisted of a ground floor 
and a mezzenine floor in respect of which, for the year 1964-65, the rateable 
value had been fixed at Rs. 15,550. The opponent carried on some additional 
construction and three more floors were added on that building, which were 
designed for housing a cinema theatre, that construction being completed on 
August 18, 1964. On September 17, 1964, an agreement for lease for a period 
of 7 years (exh. 46) was executed between the opponent and a firm entitled 
Bhagwat Theatres in which the partners were the opponent himself, his two 
brothers and his father. The rent of the said three newly-constructed floors 
which were agreed to be let as aforesaid was fixed by the said agreement for 
lease at Rs. 1,750 per month, one of the terms of lease being, that the lessees 
were to incur the necessary cost for the fittings and fixtures that would be 
required for using the said premises as a theatre. In due course, a lease 
(exh. 36) was executed and registered on March 26, 1965 consequent on that 
agreement for lease. 

*Decided, April 25, 1973. Civil Revision 1 (1966) 69 Bom. L.R. 287. 


Application No. 1058 of 1967 (with Civil 2 [1964] A.LR. Pat. 26. 
Revision Application No. 1059 of 1967). 
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On October 28, 1964, the present opponent was served with a notice under 
Rule 8(1) of the Rules contained in the schedule to the Bombay Provincial 
Municipal Corporations Act, 1949 which, under s. 453 thereof, are to be deem- 
ed to be part of the Act itself. The said notice, which was signed by the Tax 
Superintendent under powers delegated to him by the Commissioner, called 
upon the present opponent to furnish,’ within the time specified therein, cer- 
tain information which was required by the Commissioner to enable him to 
determine the rateable value of the said building. It is common ground that 
the present opponent did not comply with that notice and did not furnish the 
required information in response to the same, though it is his case that some 
of that information was subsequently furnished by him orally to some officers 
of the corporation when they came on the site for inspection. On March 12, 
1965 the Assessor and Collector revised the rateable value of the said build- 
ing and fixed it, for the assessment year 1964-65, at Rs. 1,00,380, as already 
stated above. By a notice dated March 13, 1965 issued under Rules 15(2) 
and 20(2) of the said Rules, the present opponent was informed of the revised 
rateable value fixed by the Assessor and Collector and was informed that any 
complaint against the same should be filed within the prescribed time. On 
March 29, 1965 the present opponent filed his complaint and he was given a 
hearing in respect of that complaint on March 31, 1965, after which the rate- 
able value as fixed on March 12, 1965 was confirmed. A supplementary bill 
for the assessment year 1964-65 was, in due course, affixed to the premises. 
It is from that order that the proceedings above referred to ensued. It is 
unnecessary for me to set them out again. 

It would be convenient to refer to the relevant statutory provisions at this 
stage. Under s. 406 of the Bombay Provincial Municipal Corporations Act, 
1949, appeals against rateable value fixed under the said Act were to be heard 
and determined by the ‘‘Judge’’, which expression is defined in s. 2(29) of 
the Act as meaning (except for Poona City) the Civil Judge (Senior Division) 
having jurisdiction in the City in question. Section 453 of the said Act enacts 
that the rules contained in the Schedule thereto, as amended from time to time, 
‘‘shall be deemed to be part of this Act”. Rules 7 to 20 contained in the said 
Schedule must next be briefly referred to. Rule 7 lays down how the rate- 
able value is to be determined. Rule 8 which is very material for the pur- 
poses of the present petition is in the following terms: 

“8. (1) To enable him to determine the value of any building or land and the per- 
son primarily liable for the payment of any property tax leviable in respect thereof, 
the Commissioner may require the owner or occupier of guch building or land, or of 
any portion thereof, to furnish him, within such reasonable period as the Commissioner 
prescribes in this behalf, with information or with a written return signed by such owner 
or occupier:— 

(a) as to the name and place of abode of the owner or occupier, or of both the 
owner and occupier of such building or land; 

(b) as to the dimensions of such building or land, or of any portion thereof and 
the rent, if any, obtained for such building or land, or any portion thereof; and 

(e) as to the actual cost or other specified details connected with the determina- 
tion of the value of such building or land. 

(2) Every owner or occupier on whom any such requisition is made shall be bound 
to comply with the same and to give true information or to make a true return to the 
best of his knowledge or belief. 

(3) Whoever omits to comply with any such requisition or fails to give true infor- 
mation or to make a true return to the best of his knowledge or belief shall, in addi- 
tion to any penalty to which he may be liable, be precluded from objecting to any 
asgessment made by the Commissioner in respect of such building or land of which he 
is the owner or occupier. 

(4) The Commissioner may also, for the purpose aforesaid, make an inspection of 
any such building or land.” 
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Rule 9 requires the Commissioner to maintain an assessment book containing, 
inter alia, entries in respect of the rateable value of buildings and lands. 
Rule 10 empowers the Commissioner to maintain, if necessary, a separate 
assessment book for each ward. Rule 11 empowers the Commissioner to make 
separate assessments in respect of each flat or holding. Rule 12 lays down the 
procedure to be followed when the name of the person primarily liable for 
the payment of property taxes cannot be ascertained. Rule 13 provides for 
public notices to be given of the place where the assessment book can be in- 
spected, after the entries required by Rule 9 have been completed; and Rule 
14 entitles every owner or occupier to take inspection of the same. Under 
Rule 15, the Commissioner is required to give a notice inviting complaints 
against the rateable value as entered in the assessment book, and Rule 16 lays 
down the procedure for the filing of such complaints. Rule 17 provides for 
a notice of hearing being given to the complainants and Rule 18 lays down 
what is to be done at the hearing of the complaint. Rule 19 provides for 
authentication of assessment books after complaints have been disposed of. Rule 
20, which is the specifie rule with which the Court is concerned in the present 
case, provides for amendment of the assessment book by the Commissioner at any 
time during the official year, inter alta, by increasing or reducing the amount 
of rateable value and of the assessment based thereupon. Sub-rule(2) of Rule 
20 provides that the procedure to be followed for that purpose has to be, ‘‘as 
far as may be,’’ the procedure as laid down in Rules 15(2), 16, 17 and 18. 
These areall the relevant statutory provisions to which I need refer in the 
present case. 

Mr. Naik who appeared for the petitioner Corporation has formulated the 
two points which he urged in the course of the hearing before me, and they 
were as follows:—-(1) The opponent was precluded from filing an appeal to 
the Court under s. 406 of the Act by reason of the provisions of Rule 8(3) 
in view of his non-compliance with the notice served upon him under Rule 8(1) 
and (2); and (2) the fixation of the rateable value was erroneous, particularly 
in regard to the deduction granted for fixtures and fittings. I will now pro- 
ceed to deal with each of these contentions of Mr. Naik. 

As far as the first contention of Mr. Naik is concerned, Mr. Lalit who ap- 
peared for the agsessee contended that Rule 8 must be construed as being mere- 
ly directory, and not as being mandatory, in view of the scheme of the Rules 
read as a whole to which I have already referred. It is true that even when a 
rule is obligatory, it may be directory or mandatory, and there are a large 
number of cases on that point to which, in the view which I take, it is unneces- 
sary to refer. In all such cases, the question was, what is the intention to be 
attributed to the Legislature. This is clear from the statement in Maxwell on 
the Interpretation of Statutes, 12th Edn., page 314 where, in the very first para- 
graph, this position is made clear. In the case of Modern Builder v. Hukmat- 
rai! a Division Bench of this Court has also said that the real question is 
whether the Legislature ‘‘intended’’ that non-compliance with the rule should 
result in the nullification of the subsequent proceedings (at page 239). The 
question as to what the Legislature intended can, however, only arise in cases in 
which the Legislature has not expressly declared the consequences of non-com- 
pliance with the provisions in question. This is apparent from the way in which 
the question has been formulated in Maxwell on the Interpretation of Statutes 
(at page 314) where it is stated that the first question is, ‘“when a statute re- 
quires that something shall be done, or done in a particular manner or form, 
without expressly declaring what shall be the consequence of non-compliance,”’ 
is the requirement to be regarded as mandatory or directory. No such ques- 
tion can possibly arise and indeed, when the Legislature has expressly specified 
the consequence of non-compliance, no caSe has been cited before me in which 


1 (1966) 69 Bom. L.R. 287. 


1978.) SHOLAPUR MUNICIPAL CORP. 0. UMAKANT (4.0.J.)}—Vimadalal J. 769 


a statutory provision has been held to be directory notwithstanding that Legis- 
lature has specified the consequence of non-compliance, for to hold it to be 
so must nullify the consequence expressly specified by the Legislature. This 
view which I have taken on first principles derives direct support from the 
observations of a Division Bench of the Patna Iligh Court in the case of Sant 
Prasad Singh v. Dasu Sinha, in which, in relation to a provision in the Re- 
presentation of the’ People Act, 1951 providing that an election petition which 
does not comply with the provisions of s. 81 of that Act must be dismissed, 
the High Court observed as follows (p. 28): 


“.,.It is thus clear that where a specific penalty has been provided for in a Statute 
for non-compliance with the particular provision in the Act itself, no discretion is left 
to the Court to determine whether such a provision is directory or mandatory. Learn- 
ed Counsel for the appellant has urged, however, that the Supreme Court has taken ‘a 
different view of the matter. In my opinion, the principle of interpretation governing a 
case where a mandatory provision is incorporated in the Act, accompanied by the con- 
gequences of non-compliance in the self-same Act, leaves no room for interpretation as 
to whether the mandatory provision can also be directory and this proposition is settled 
beyond reasonable doubt. If it were not so, there would be no sense in the Legislature 
laying down the consequence of non-compliance.” 


The passage just quoted by me expresses precisely my own views in the matter. 

Turning next to Rule 8, the consequence of non-compliance is clearly speci- 
fied in sub-rule (3) thereof as being that the assessee who does not comply with 
the notice served upon him under Rule 8(1) is “precluded from objecting to 
any assessment made by the Commissioner’’. It is impossible to construe sub- 
rule (3) in any manner other than as a mandatory provision without render- 
ing it altogether nugatory. To put it in another way, it is just not possible 
to give sub-rule (3) of Rule 8 any lesser force than the force of a mandatory 
provision. The only question that arises is, at what stage should the bar of 
Rule 8(3) come into effect? The words quoted by me from sub-rule (3) show 
that the bar laid down therein comes into operation only after the assessment 
is made by the Commissioner, since it speaks of the assessee being precluded 
from challenging the ‘‘assessment.’’ The procedure for objecting to the 
assessment, when made, is by means of an appeal as provided for under s. 406 
of the Act. I, therefore, hold that what the assessee is precluded from doing is 
that he cannot file an appeal from the assessment made by the Commissioner 
which he could have otherwise filed by reason of the provisions of s. 406 of the 
Act. Sub-Rule (8) of Rule 8 does not bar the assessee from taking part in the 
assessment proceedings for which the procedure is laid down in Rules 9 to 20. 
So construed, sub-rule (3) of Rule 8 falls into a proper scheme and does not 
create any conflict which could be said to be intrinsic in those rules. Actually, 
the rule applicable in the present case is Rule 20, in so far as the question is.one 
of amending the assessment book in the course of the official year by reason of 
the addition of three floors to his building by the assessee, but sub-rule (2) of 
Rule 20 makes the procedure in Rules 15(2), 16, 17 and 18 applicable mutatis 
mutandis to cases of amendment of the assessment book also. Once the scheme 
of the Rules is considered in that manner. no question of waiver by reason of 
the Commissioner having issued notices under Rules‘13, 15(2) or 20(2) can pos- 
sibly arise. f 

Mr. Lalit addressed to me in an unduly protracted argument for several hours 
with the result that I had to ask him to erystallise in the form of propositions, 
which he then formulated. They were as follows:—(1) The assessee is not 
precluded by 8(3), because at the time of the-notice under Rule 8(1), no 
entry in respect of the new construction had been made in the assessment book; 
(2) Rule 15 should prevail over Rule 8 in case of conflict, because the former 
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confers a right on the tax payer to be heard which Rule 8 cannot take away; 
(8) Rule 8 which has been framed under s. 453 cannot take away the right of 
appeal conferred by s. 406; (4) Rule 8 is not mandatory because, (a) the conse- 
quences would be prejudicial to the assessee; (b) it lays down alternative me- 
thods for collecting information with regard to circumstances which would affect 
the rateable value; (c) it would lead to the absurd result that even slightly 
incorrect. information would prejudice the assessee; and (d) the purpose of Rule 
8 is merely to collect data; (5) Even if Rule 8(3) operates, the assessee can 
show that the assessment is not in accordance with law; (6) The Municipal 
authorities have waived Rule 8(3) in the present case by. (a) stating orally 
that it was not necessary to fill in the form, (b) giving notices under Rules 15 
and 20; (c) the Assistant Commissioner stating in his order made on March 31, 
1965 that the assessee was entitled to be heard because a notice under Rules 15 
and 20 had been served upon him; and (7) the consequence under Rule 8(3) 
applies only if the notice is given by the Commissioner, and not if it is given 
by the Tax Superintendent, as in the present case. 


I shall now -proceed to deal with each of these propositions propounded by 
Mr. Lalit. As far as the first proposition is concerned, I asked Mr. Lalit to 
state in what conceivable case, according to him, Rule 8(3) could come into 
operation. He thereupon stated that Rule 8(3) could come into operation only 
in cases in which the notice under Rule 8(1) had been issued at or after the 
stage of the hearing provided for in Rule 18 of the Rules, because the right of 
appeal conferred by s. 406 would otherwise be useless. Mr. Lalit’s argument 
was that, if before the stage of the hearing under Rule 18, the bar of Rule 8(3) 
comes into play and an appeal by the assessee under s. 406 is precluded, thera 
would be no check on the taxing authority making a proper assessment since 
he would know that it was incapable of being challenged in appeal under s. 406. 
There is no substance whatsoever in this contention of Mr. Lalit, for the 
simple reason that the argument urged by Mr. Lalit would apply equally to 
a case in which a notice under Rule 8(1) bas been served on the assessee at 
the stage of the hearing, or at any stage thereafter. Even in such cases, the 
taxing authority would know that his decision, whatever it be, would not be 
open to challenge in appeal by reason of the assessee’s non-compliance with 
that notice. Moreover, there is no warrant for limiting the plain language of 
Rule 8 in the manner suggested by Mr. Lalit. As Mr. Lalit has himself 
pointed out, the object of Rule 8 is to enable the Commissioner to collect data 
and, in my opinion, the proper and the logical stage for giving that notice 
would, therefore, be the stage prior to the actual hearing of the complaint by 
the Commissioner. This contention of Mr. Lalit must, therefore, be rejected. 
As far as the second contention of Mr. Lalit is concerned, as already pointed 
out above, the construction which I have placed upon Rule 8(3) creates no 
conflict whatsoever between Rule 8 and Rule 15, since there is no bar to the 
assessee filing a complaint and being heard in respect of that complaint. As 
far as the third contention of Mr. Lalit is concerned, it is based on an entire 
misconception, in so far as Rule. 8 does not completely abrogate the right of 
appeal conferred by s. 406, but only precludes. an appeal im the particular 
case of the assessee not complying with the notice under Rule 8(1). There is 
no inequity in the Legislature creating such a bar for a recalcitrant assessee 
who fails to furnish the information necessary for the fixation of rateable 
value to the Commissioner as such information may very well be only within 
his own special knowledge, and it is, therefore, in the fitness of things that he 
should be put under such a disability. Moreover, Rule 8 is not in any man- 
ner subordinate to s. 406 in view of the fact that s. 453 enacts that it is to be 
deemed to be a part of the Act itself. As far as the fourth proposition of 
Mr. Lalit is concerned, as already stated by me earlier in this judgment, the 
question as to whether Rule 8 is mandatory or directory does not arise in a 
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case in which the consequence of non-compliance is expressly provided for, 
as in sub-rule (3) thereof in the present case. As far as the fifth proposition 
of Mr. Lalit is concerned, where sub-rule (3) of Rule 8 applies, the assessee 
cannot even be permitted to show that the assessment is not in accordance with 
law in view of the fact that the plain language of sub-rule (3) of rule 8 pre- 
eludes him altogether from objecting to the assessment, which must mean 
that he is precluded from objecting to the same on any ground. As far as the 
sixth proposition of Mr. Lalit is concerned, having regard to the construction 
which I have placed upon Rule 8(3), no question of the Municipal authorities 
having waived compliance with Rule 8(1) arises since the assessee is free to 
file a complaint against the assessment in proceedings under Rule 15 of the 
said Rules even though he may not have complied with the notice 
under Rule 8(1). Moreover as pointed out by the Division Bench of 
this Court in the ease of Modern Builder v. Hukmatraa (at p. 242) to which 
I have already referred in another context, whilst it is true that even a man- 
datory provision ean be waived, there are two well recognised limitations to 
the application of the principle of waiver, the first of them being that a party 
cannot waive a statutory requirement which has been inserted by the Legis- 
lature in the public interest as distinguished from the interest of the parties 
to an action and secondly that the parties cannot by waiver invest a tri- 
bunal with jurisdiction which it does not have. In my opinion, both these 
limitations apply to the present case, in so far as the provision in Rule 8(3) 
is one which is clearly inserted in the public interest so that the Commissioner 
may be able to fix the rateable value by getting the necessary information and, 
what is more, waiver cannot invest the civil Court with the jurisdiction to 
hear an appeal by the assessee under s. 406 which he is precluded from filing 
by reason of sub-rule (3) of Rule 8. Moreover, even factually, there is no 
basis for invoking the doctrine of waiver in the present case, in so far as it 
is sought to be based on an oral statement made to the assessee by an officer 
of the Corporation that he need not reply to the notice under Rule 8(1) served 
upon him, a contention which, in the absence of anything more, cannot be 
accepted. Mr. Lalit sought to contend that there are concurrent findings of 
fact by both the lower Courts that the assessee was asked not to fill in the 
form or to send a reply to the notice under Rule 8(1) served upon him, but 
I am unable to find any such concurrent findings of fact in the passages point- 
ed out to me by Mr. Lalit. The plea of waiver urged by Mr. Lalit must, there- 
fore, be rejected. As far as the seventh proposition of Mr. Lalit is concerned, 
the question as to whether the Tax Superintendent has been duly authorised 
to issue the notice under Rule 8(1) has admittedly not. been raised in either 
of the Courts below and under those circumstances, he cannot be permitted 
to raise it at the stage of revision for the simple reason that if it had been 
raised at the earlier stage, the Municipal Corporation would have been in a 
position to prove the delegation of authority to issue notice under Rule 8(1) 
by the Commissioner under s. 69 of the Act. The original of the Commis- 
sioner’s order of delegation of that authority to the Tax Superintendent dated 
July 24, 1964 was produced before me. but in the view which I have taken 
above that the assessee is not entitled to raise this plea for the first time in 
revision, I need not go into the same. AJl the contentions of Mr. Lalit, there- 
fore, stand rejected. I hold that the onponent-assessee was precluded from 
filing an appeal in the Court of the Civil Judge, Sholapur, and under those 
circumstances, under s. 413 of the Act the fixation of the rateable value by 
the Commissioner has become final. 


In the view which I have taken above. namely, that the assessee was not en- 
titled to maintain the appeal which he filed in the Court of Civil Judge, Shola- 
pur, it is not necessary for me to consider the second point raised by Mr. Naik 
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in regard to the merits of the fixation of rateable value. Moreover, such a 
contention, being purely factual, cannot be raised in revision. It is true _ 
that in determining the rateable value the Court cannot proceed on the basis 
of any rent higher than the standard rent. As laid down by the Division 
Bench of this Court in the case of Filmistan v. AMaumnicipal Commr.3 for the 
purposes of determining the annual letting value of the property regard must 
be had to the standard rent of that property under the Rent Control Act and 
the Court must consider what would be the standard rent of the property. 
That has not been done in the present case in so far as, whilst both the Courts 
have not accepted the actual rent as furnishing the proper basis for the pur- 
pose of fixation of rateable value, they have not arrived at any decision as to 
what was the standard rent of the premises in question. What is more, apart 
from the survey reports, there does not seem to be adequate material on re- 
cord for the lower Courts to have proceeded on the basis of a 5 per cent. return 
on the capital of the asseasee in respect of the said building. If, therefore, I 
am wrong in the view which I have taken in regard to bar of Rule 8(3), I 
would, after setting aside the orders of the lower Courts, remand the matter 
back for disposal according to law. No question of remanding the case back 
to the lower Courts, however, arises in view of the fact that I have held the 
appeal filed in the Court of the Civil Judge, Sholapur, to be not maintainable 
by reason of provisions of Rule 8(8). This revision application, therefore, 
succeeds and the Rule is made absolute. The orders passed by both the lower 
Courts are set aside and I hold that the fixation of rateable value by the Com- 
missioner has become final by virtue of provisions of s. 413 of the Act. The 
opponent must pay the petitioners’ costs of this revision application. 

Rule made absolute. 


Before Mr. Justice Vimadalal. 


BHUJANGRAO GANPATI v. SHESHRAO RAJARAM.* 
Specific Relief Act (47 of 1963), Sec. 28—Self-operative final decree providing for dis- 
missal of suit if payment under it not made in time fired—Whether extension of time 
for payment can be granted under s. 28, 


The provisions of s. 28 of the Specific Relief Act, 1968, are not applicable to a self- 
operative final decree which provides in express terms that if payment is not 
made within the time fixed under it, the suit would stand dismissed. 

Babulal Vithoba v, Jagannath,! distinguished. 

Sahadu Tathu Patil v. Nayansukh Bherulal Marwadi, and Mahanth Ram Das v. 

Ganga Das, followed. 


THE facts appear in the judgment. 


D. Y. Lovekar, for the petitioner. 
M. P. Kanade, for the respondent. 


.VIMADALAL J. This is an application to revise an order passed by the learn- 
ed District Judge, Parbhani, reversing the order:of Mr. S.Y. Gambhir, Civil 
Judge. (J.D.), Sailu, dated August 30, 1969, refusing to grant extension of 
time under a decree for specifie performance on the ground that the Court 
had no power to do so. It is not necessary for the purpose of this application 
to state the facts prior to the decree. Suffice it to say that, on March 30, 1968, 
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a conditional decree for specific performance was passed in favout of the pre- 
gent respondent which was in the following terms: 

“Defendant shall execute a sale deed in respect of the swt land in ai of the 
plaintiff. The plaintiff shall deposit in court the costs for the execution and the regis- 
tration of the sale deed within one month from this date. In case the plaintiff fails to 
deposit the costs as. aforesaid, the suit shall stand dismissed. On his depositing the 
costs in court, defendant shall execute the sale deed and get it registered. In case of 
failure of the defendant so to do, plaintiff should be entitled to get the sale deed exe- 
cuted and registered in execution of the decree through court.” 


It is an admitted position that the plaintiff (present respondent) failed to 
make the deposit in respect of the costs of execution and registration of the 
sale-deed within the time fixed by the said decree, and on September 6, 1968 
he filed an application praying for condonation of the delay in depositing the 
said costs within the time fixed by the decree, on the ground that after the 
date of the decree he had been ill and there was no other person available to 
him to make the deposit on his behalf. It may be mentioned that, on the same 
day, the plaintiff also filed an execution application requesting the Court to 
direct the defendant to execute the necessary sale-deed in terms of the decree. 
Both the applications were opposed by the defendant (present petitioner) who 
contended that, in view of non-compliance with the terms of the decree, the 
suit automatically stood dismissed at the end of one month from the date of 
that decree and the Court had no jurisdiction to condone the delay, or to ex- 
tend time, as applied for. The learned trial Judge upheld that contention of 
the defendant and rejected the application for extension of time. As a neces- 
sary corollary, he also dismissed the execution application. On appeal to the 
District Court, the learned District Judge, relying on the decision of a single 
Judge of this Court in the case of Babulal Vithoba v. Jagannath! held that in 
view of the provisions of s. 28(Z) of the Specific Relief Act, 1968, the decree 
was not a final decree and the Court had jurisdiction to grant extension of 
time. He, therefore, remitted the proceedings back to the trial Court for the 
disposal of that application on merits. It is against that order that the ori- 
ginal defendant has approached this Court in revision. 

Under s. 28 of the Specific Relief Act, 1963, at the time of passing a decrec 
for specific performance of a contract for the sale of immovable property, the 
Court has undoubtedly the power to direct payment by the purchaser of the 
price or other sam by a fixed date. The said section, however, proceeds to 
lay down that, in such a case, if the purchaser fails to pay the amount within 
the time fixed by the decree for specific performance, the vendor could apply 
in the same suit to have the contract rescinded and, on such application, the 
Court may order rescission of that contract and proceed to give consequen- 
tial directions for the restoration of any benefit received thereunder. 

In the case of Babulal Vithoba v. Jagannath, cited by me earlier, which was 
relied upon by the lower appellate Court, the facts were, no doubt identical 
with the facts of the present case. Relying upon the language of s. 28(/) my 
brother Bhole held (p. 837) that the terms of the said section itself clearly con- 
template that the Court had the power to grant extension of time. He 
also referred to certain other decisions in which “the same view had been taken. 
I agree with the view taken by my brother Bhole in the said case that in a 
conditional decree for specific performance of the nature contemplated by 
s. 28(/) of the Specific Relief Act, 1963, the Court would have the power to 
grant extension of the time for the payment fixed under that decree. In my 
opinion, however, the decree in the present case is not a decree under s. 28(J) 
of the Specifice Relief Act, 1963, in so far as it is a self-operative final decree 
which provides in express terms that if the payment is not made within the 
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time fixed, the suit is to stand dismissed. In the case of such a decree, it is 
impossible to apply the provisions of s. 28 of the Specifice Relief Act, 1963, 
which, for instance, provide for a subsequent application for the rescission of 
the contract itself, and for certain consequential orders. It is true tbat in 
Babulal Vithoba’s case which was decided by my brother Bhole also, the decree 
was in the same form as in the present case but, I am afraid, there can be no 
question of my being bound by authority in the matter of the proper con- 
struction of the decree before me. In any event, if I am to be bound by 
authority in such a matter, there is an unreported decision of a Division Bench 
of this Court by which I would be bound in which also the decree was in preci- 
sely the same form as in the present case, in so far as it provided that the plain- 
tiffs in the said case were to deposit in the trial Court within one month of the 
receipt of the papers of the appeal a certain sum, and further provided that in 
case the plaintiffs failed to make that deposit within the time prescribed the said 
suit was to stand dismissed with costs. A Division Bench of this Court consist- 
ing of S.T. Desai and Datar JJ., held in Sahadu Tathu Patil v. Nayansukh 
Bherulal Marwad¢? that the failure on the part of the plaintiffs to carry out the 
terms of the decree had automatically resulted in the disposal of the suit and the 
Court had become functus officio and had no power to grant an extension of the 
time fixed by the decree. It is true that in a subequent case the Supreme Court has 
in the case of Mahanth Ram Das v. Ganga Das taken the view that s. 148 of 
the Code of Civil Procedure empowers the Court to deal with events that might 
arise subsequent to an order, for the purpose of enlarging time for payment 
even though it had been peremptorily fixed, but in that connection the Sup- 
reme Court observed as follows (p. 883): 

“,..Such procedural orders, though peremptory (conditional decrees apart) are, in 
essence, in terrorem, so that dilatory litigants might put themselves in order and avoid 
delay. They do not, however, completely estop a Court from taking note of events and 
circumstances which happen within the time fixed.” 


It is, therefore, quite clear that whilst laying down, in effect, that s. 148 must 
be liberally construed, the Supreme Court has excluded from its ambit con- 
ditional decrees like the one in the present case. The unreported decision of 
S. T. Desai and Datar JJ., referred to by me above, is perfectly in conson- 
ance with the view taken by the Supreme Court in Mahanth Ram Das’s case 
just cited by me and is, therefore, still good law. In that view of the matter, 
this Revision Application succeeds and the Rule must be made absolute with 
costs. The order passed by the learned District Judge is set aside and that 
of the Civil Judge restored, and the application for extension of time made 
by the plaintiff (exh. 4) stands rejected and dismissed. 


Rule made absolute. 
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ORIGINAL CIVIL, 


Before Mr. Justice Mukhi. 
P. NARAYANA PILLAI v. T.V. RANGARAJAN.* 


Constitution of India. Art, 226—Writ petition—Delay in moving the Court—When can 
it be excused. 


- If the petitioner seeks a remedy under art. 226 of the Constitution of India from 
the High Court, then he must somehow move the Court and obtain such order as 
he may be entitled to do and not allow time to elapse whereby the rights of the 
respondents may be affected. It does not matter whether the petition has been 
formally lodged in Court or not. 

The High Court while exercising its writ jurisdiction is not bound, even though 
there may be some illegality or irregularity in the impugned order, to give relief 
to the petitioner if his conduct is such that by his negligence he has deprived himself 
of the remedy which he might otherwise have availed of. 

V. N. Bhambure v. S. V. Lonkar,! distinguished. 
Tilokchand Motichand v. H. B. Munshi? referred to. 





TuE facts are stated in the judgment. 


P. R. Baldota, for the petitioner. 
R.L. Dalal, for the respondents. 


Murr. J. It is a matter of regret that this petition has to be Same 
in limine on the ground of delay. 

The facts are somewhat peculiar in the sense that the petition was filed as 
early as August 26, 1971, and the order impugned is dated August 4, 1971, 
so that it could never be said that the petition was filed after any delay. But 
it is to be noticed that in this particular case the subsequent events demons- 
trate gross delay on the part of the petitioner. 

Some of the relevant dates may be noticed. The petition was lodged on 
August 26, 1971. An ex parte application for admission of Writ petition 
was made by the petitioner on the August 28, 1971, when the matter was 
placed before Chandrachud J. and the petition was adjourned obviously on 
the request of the petitioner to enable the petitioner to consider an amendment 
of the petition. I am told that the only amendment contemplated was as to 
whether the Union of India or the then Chairman of the Atomie Energy Com- 
mission were to be impleaded as parties. 

Two days thereafter, that is to say, on August 30, 1971, the matter again 
was ais for amendment and admission when the following order was 
passed: 

“Leave to amend the petition in terms of the draft handed in and marked “X”, Peti- 
tion stood over till 13th September 1971 for admission.” 


However, on September 11, 1971, i.e. two days before the date fixed, the 
petition was again mentioned and on that day the Court passed an order as 
follows :— 

“Petition to stand adjourned to 20th September 1971 from 13th September 1971 as 
Mr. Menon for the petitioner is indisposed.” 


It is significant that nothing appears to have been done thereafter by the 
petitioner or his advocate and it is not known whether the petition came 
up for admission on September 20, 1971 or never appeared on Board. What 
is, however, undisputed is that the amendment for which leave had been grant- 
ed on August 80, 1971 was never carried out. 

*Dectded, July 23, 1973. O.C.J. Miscel- 476 of 1963, decided by Kantawala J., on June 


laneous Petition No. 548 of 1971. 18, 1965 ( (Care). 
1 (1965) 0.C.J. Miscellaneous Petition No. 3 [1970] A.LR. S.C. 898. 
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For 21 whole months the petition lay in its . docket in the Court and no 
action was taken by the petitioner to move the Court for acceptance of the 
petition. After this long period of 21 months the matter was again mentioned 
on July 4, 1973 when an application was made to the Court by the petitioner 
for econdonation of delay to carry out the amendment of the petition which 
had been permitted by the Court on August 30, 1971. 

It is to be noticed that the amendment had already been allowed and it was 
only the carrying out of the amendment in respect of which condonation was 
sought. On the application of the advocate for the petitioner the delay to 
carry out the amendment was condoned. It appears that the amendment was 
then carried out by making the Union of India a party respondent. 

On July 16, 1973, when the matter came up before me, I ordered notice for 
admission to be issued returnable on July 238, 1973. 

A somewhat interesting and, in my opinion, an important question which 
now arises is whether the delay after lodging of the petition can be excluded 
from consideration by the Court for the purpose of admission of the petition. 

There is no affidavit or any satisfactory explanation forthcoming from the 
petitioner to show to the Court that this delay between September 1971 and 
July 1973 was unavoidable or that there were good reasons for which the Court 
may exercise its discretion of condoning the delay. 

Mr. Baldota, who appears for the petitioner, has drawn my attention to a 
judgment of Kantawala J. (as he then was) in V.N. Bhambure v. S.V. Lonkari! 
where, according to Mr. Baldota, a similar question arose and the Court did 
not accept the contention that the petitioner there wag guilty of undue delay 
< in presenting his petition. 

Now, the facts of that case show that the impugned order of termination was 
passed on the September- 30, 1963, but the petition was admitted on November 
25, 1964. The petition was lodged in the office of the Prothnotary & Senior 
Master on December 28, 1963. It would also appear that Mody J. who issued 
the rule in that petition had directed notice to be given to the respondents and 
thereby had given an opportunity to the respondents to show cause why it 
should not be accepted and the observation is made by Kantawala J. that ‘‘the 
delay in fact was condoned by Mody J. while admitting this petition and it 
will not be open to the respondents to take up the same plea before me.” 

It is not clear from the judgment of Kantawala J. as to what was the date 
on which the Court ordered notice for admission to issue, and there is this 
further difference that although Mody J. had admitted the petition without 
any reservation as to delay, the ground of delay was being taken again at the 
hearing of the petition before Kantawala J. and this was held not open to the 
respondents. 

Kantawala J. has also made the following observations, which require to be 
set .out:. ; i ‘ 

“Mere delay in getting the petition accepted or admitted after it is lodged cannot 
be regarded as fatal or detrimental to the rights of the petitioner to move this Court 
under ‘Article 226 of the Constitution. Further in view of the fact that this petition 
can be disposed of on the statements made in the affidavits, I am not prepared to dis- 
miss it merely on the ground of delay...” 


It is obvious that when his Lordship was referring to the question of delay in 
getting the petition accepted or admitted, after it is lodged, the reference is 
to the lapse of time over which the petitioner may have no control. It will 
be obviously harsh in such circumstances to visit the consequences of such a 
delay on the petitioner. In the instant case the petitioner appears to have 
calmly abandoned or at any rate put into cold storage his remedy under art. 
996 of the Constitution of India. There is no explanation from the petitioner 

1 (1965) O.C.J. Miscellaneous Petition No, 18, 1966 (Unrep.). 

476 of 1968, decided by Kantawala J. on June. 
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as to what prevented him from getting the petition brought before the Court 
and an appropriate rule or order issued. 

In these circumstances, it cannot be said that the petitioner is not guilty of 
gross delay in pursuing the remedy that was open to him in the first place. 

Now this is not to suggest that in appropriate cases the Court cannot on good 
and sufficient cause being shown condone the delay (if any) after the petition 
has been lodged. Serious illness or other incapacity may prevent a petitioner 
from moving the Court. There are scores of possible causes which may pre- 
vent a petitioner from moving the Court after the petition has been lodged 
a in each case the Court would have to consider the facts which caused the 

elay. 

The following observations of the Supreme Court in Tilokchand Motichand 
v. H. B. Munsh# lend support to the view which I am taking that when the 
question of delay is being considered by the Court, then it would not necessari- 
ly be the delay before the filing or lodging of the writ petition but in the peti- 
tioner moving the Court in furtherance of his right to seek the remedy. This 
is what the Supreme Court said (p. 902): 

“If then there is no period prescribed what is the standard for this Court to follow? 
I should say that utmost expedition is the sine qua non for such claims. The party 
aggrieved must move the Court at the earliest possible time and explain satisfactorily 
all semblance of delay...Where there is appearance of avoidable delay and this delay 
affects the merits of the claim, this Court will consider it and in a proper case hold 
the party disentitled to invoke the extraordinary jurisdiction.” 


In my view, it does not matter whether the petition has been formally 
lodged in the Court or not. If the petitioner seeks a remedy under the extra- 
ordinary jurisdiction of this High Court, then he must somehow move the Court 
and obtain such order as he may be entitled to do and not allow time to elapse 
whereby the rights of the respondents may be affected. 

In fairness to the petitioner, I may state that it is possible to argue that the 
impugned order dated August 4, 1971 is assailable on the ground that’ the 
amount of pay or allowances for a period of one month in lieu of the period 
of notice was not tendered to the petitioner and that on this ground the order 
of termination of the petitioner’s services may be shown to be bad. Mr. Dalal, 
who appears for the respondents to show cause against the notice for admis- 
sion, however, states, on instructions from his clients, that as a matter of fact 
the amount of pay and allowances was tendered to the petitioner on the same 
day, but he declined to accept the same. AJ this the Court would have had 
to consider. 

But it is also settled law that the High Court while exercising its writ juris- 
diction is not bound, even though there may be some illegality or irregularity 
in the impugned order, to give relief to the petitioner if his conduct is such 
that by his negligence he had deprived himself of the remedy which he might 
otherwise have availed of. It is to be noticed that if the petition were now to 
be admitted and the petitioner were to succeed in obtaining reinstatement then 
the respondent would be called upon to bear the burden of delay by having 
to pay the petitioner back wages for 21 additional months. 

In the case before me the petitioner has not only shown no diligence but, at 
the time of moving the Court for acceptance of the petition, has not chosen 
to explain by affidavit or otherwise what prevented him from doing so. He 
has remained silent and must bear the consequences of his silence and inac- 
tion. 

The petition is rejected. There will be no order as to costs. 


Petition rejected. 
2 [1970] A.LR. S.C. 898. 


B.L.R—80, 
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ORIGINAL APPELLATE. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulzapurkar. 
SHANTI PRASAD JAIN v. UNION OF INDIA.* 


Companies Act (I of 1956), Secs. 397, 398, 402, 255, 9, 404(2), 36, 408—Extent of Courts 
power under as. 398, 402—Whether Court in passing orders under ss. 398 & 402 can re- 
frame or insert new article contrary to s. 255 in articles of association of company— 
Which is the appropriate agency to start action on company’s behalf in dispute within 
company—Whether concluded complete agreement can be predicated between parties 
in pending proceedings where broad heads of agreement but not important matters 
agreed upon—Compromise between parties to proceeding under ss. 397 & 398 when 
Court can accept and record it—Whether propriety or validity of Court’s order can be 
challenged in appeal by party who had submitted to orders of Court, 


While acting under s. 398 read with s. 402 of the Companies Act, 1956, the Court 
has ample jurisdiction and very wide powers to pass such orders and give such 
directions as it thinks fit to achieve the object and there would be no limitation 
or restriction on such power, that the same should be exercised subject to s. 255 or 
other provisions of the Act dealing with normal corporate management or that such 
orders and directions should be in consonance with such provisions of the Act. The 
only limitation on the exercise of such powers is that a nexus must exist between 
the order that may be passed thereunder and the object sought to be achieved by 
these sections. i 

Hindustan Times Ltd. v. Their Workmen,! Dalmia Cement Ltd, New Delhi v. 
Their Workmen2 and Richardson & Cruddas Ltd. v. Haridas Mundhra, referred to. 

Sections 397, 398 and 402 of the Companies Act, 1956, by their very nature and 
contents indicate that they are intended to operate as express provision to the 
contrary and are covered by the phrase “save as otherwise expressly provided in 
the Act” in s. 9 of the Act. Therefore, the Court while passing orders under g. 398 
read with s. 402 can reframe or insert a new article in the Articles of Association of a 
company notwithstanding that such article contravenes the provisions of s. 255 af 
the Act, Such article will not be hit by s. 9(b) of the Act. 

The expression “shall in all respects, have the same effect” in s. 404(2) of the 
Companies Act, 1956, is to be read in the light of s. 36 of the Act which ‘provides 
for the effect of the Memorandum and Articles of Association of a company i.e. 
that the altered article introduced by the Court’s order will have the same binding 
effect ag contemplated by s. 36. 

Where a compromise or settlement is shown to have been arrived at between the 
parties to a proceeding, under ss. 397 and 398 of the Companies Act, 1956, the Court 
has to consider whether the said settlement was in the interests of the Company 
as well as in public interest and if it is not so, the Court is not bound to accept 
and record the same. 

Syed Md. Ali v. Sundaramoorthy,4 referred to. 

The normal rule is that in an action arising out of a dispute within the Company 
the appropriate agency to start an action on the Company’s behalf is the board of 
directors, though as an exceptional measure if the directors cannot and will not 
start proceedings in the Company’s name, the power to do so reverts to the general 
meeting. But the manner in which the general meeting can retain the ultimate 
control is only through its power to amend the articles of association of the company 
and remove the directors and to substitute others more to its taste, and until the 
general meeting takes one or the other step, the directors can, if they are so 
advised, disregard the wishes and instructions of the members in all matters not 
specifically reserved to a general meeting. 

Pender v. Lushington referred to. 


“Decided, March 12/138, 1973. O.C.J. oar) A.LR. 8.C. 1882. 
Appeals Nos, 146 of 1969 (in Company Ap- DE 
plication No. 78 of 1969), 147, 149, 150, 151, 
153, 154 and 158% of 1969 (in Company Petition 
No. 114 of 1967). 
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Where certain broad heads arising in pending proceedings before a Court were 
agreed upon by the parties to the proceedings but other important matters which 
also arose in the proceedings were not covered and were not agreed upon between 
the parties, it was held that there was no concluded complete agreement or settle-: 
ment between the parties. : 

Shankarlal v. New Mofussil Co. Ltd6, distinguished. 

The propriety and/or validity of an order passed by the Court cannot be challenged 
in appeal at the instance of a party who had submitted to the orders of the Court 
unless the impugned order was without jurisdiction altogether. 

Sayad Zain v. Kalabhai Lallubhai? and Venkateswarlu v, Narasi Reddy,8 
referred to. 


Appeals Nos. 146/69, 149/69 and 151/69. 

J. C. Bhatt, with R. J. Bhatt, instructed by Mawi Ranchoddas & Co., for the 
appellant. 

P. P. Khambatia, with R. L. Dalal, instructed by V. B. Shastri & Co., for 
respondent No. 1. 

M.N. Phadke, with A.H. Mehta, and S.D. Parekh, instructed by Chimanlal 
Shah & Co., for respondent No. 2. 

Appeal No. 147/69. 


R.P. Bhatt, with A.M. Shah, instructed by Kanga & Co., for the appellant. 

P. P Khambatta, with R. L. Dalal, instructed by F. B. Shastri & Co., for 
respondent No. 1. 

M.N. Phadke, with A.H. Mehta, and 8. D. Parekh, instructed by Chimanlal: 
Shah & Co., for respondent No. 2. 


Appeal No. 150/69. 
C. K. Shah, with K. 'M. Mehta, instructed by Nandlal Kothari & Sabir, 
for the appellant, 
P. P. Khambatta, with R. L. Dalal, instructed by V. B. Shastri & Co., for 
respondent No. 1. 


A. H. Mehta, with S. D. Parekh, instructed by Chimanlal Shah & Co., for 
respondent No. 2. 


Appeal No. 153/69. 


G. A. Thakkar, with A. M. Shah, instructed by Kanga 4 Co., for the 
appellants. 

P.P. Khambatia, with R. L. Dalal, instructed by V.B. Shastri & Co. for 
respondent No. 1. 

M.N. Phadke, with A.H. Mehta and 8.D. Phadke, instructed "by Chimanlal 
Shah & Co., for respondent No. 2. 


Appeal No. 154/69. 

A.K. Sen, with G.A. Thakkar, and A.M. Shah, instructed by Kanga & Co., 
for the appellants. 

P. P. Khambatta with R. L. Dalal, instructed by V. B. Shastri & Co., for 
respondent No. 1. 

M. N. Phadke, with A. H. Mehta, and S. D. Parekh, instructed by the newly 
constituted Board of Directors instructed by Chimanlal Shah & Co., for the 
Company—with the leave of the Court. 

Appeal No. 155/69. 

R.P. Bhatt, with A.M. Shah, instructed by Motichand & Devidas, for the 

appellant. 


6 (101m s8 48 Bom. L.R. 456, P.C., 8.c, [1946] Bom. 752. 


AIR 8 [1961] A.LR. AP. 71, F.B. 
7 ison) ¢ Born: L.R. 866, s.c. LL.R. 28 
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P. P. Khambatia, with R. L. Dalal, instructed by V. B. Shastri & Co., for 
respondent No. 1. 

M.N. Phadke, with A.H. Mehta, and S.D. Parekh, instructed by Chimanlal 
Shah & Co., for respondent No. 2. 


Tue facts appear in the judgment. 


TULZAPURKAR J. All these Appeals except Appeal No. 146 of 1969 arise 
out of the judgment and order passed by Nain J. on August 28, 1969 where- 
by he reconstituted the Board of Directors of the Bennett Coleman & Co. Ltd, 
and granted cerain reliefs in Company Petition No. 114 of 1967 filed by the 
Union of India (original petitioners) under s. 398 read with s. 401 of the 
Companies Act (I of 1956). Appeal No. 146 of 1969, though a connected 
matter, arises out of an order dated September 6, 1969 passed by Nain J. 
dismissing the Judge’s Summons dated September 1, 1969 taken out by Shri 
Shanti Prasad Jain (respondent No. 2 in Company Petition No. 114 of 1967) 
for recording a compromise or settlement said to have been arrived at during 
the pendency of Company Petition No. 114 of 1967 and passing orders in 
accordance therewith. : 

The facts leading to the filing of the Company Petition No. 114 of 1967 
by the Union of India (the petitioners) against Bennett Coleman & Co. Ltd. 
(respondent No. 1) and others under s. 398 read with s. 401 of the Companies 
Act, 1956 may be stated: The Bennett Coleman & Co. Ltd. (hereinafter refer- 
red to as ‘the Company’) with its registered office in Bombay was incorporated 
on November 29, 1913, under the provisions of the Indian Companies Act, 
1882. The Company has been principally engaged in the business of publish- 
ing The Times of India group of newspapers, Journals, Magazines and other 
publications. According to the petitioners (the Union of India), prior to 
1955 one Ramkrishna Dalmia was the Chairman of the Company. He and his 
group were controlling the share-holding of the Company and in the year 
1955 the controlling interest in the share-holding of the Company passed on to 
Shanti Prasad Jain (the son-in-law of Ramkrishna Dalmia and original res- 
pondent No. 2) and his group and he became the Chairman of the Company. 
According to the petitioners further, in or about July 1957 respondent No. 2 
issued instructions to one J.C. Jain, the then General Manager, P.K. Roy, the 
then Business Manager, and P L. Shah, the Secretary of the Company that the 
things and affairs of the Company should be so arranged that he should receive 
unaccounted monies from the Company as he was receiving from some of his 
other concerns that were controlled by him, that the purchases of the Company 
be falsely inflated, both as to quantity and the price and the differences between 
the actual value and the book value should be paid to him and that the sales 
of the newsprint waste, plant and machinery and miscellaneous items and the 
sale price should be not accounted for at all or be accounted partly in the books 
of the Company and the unaccounted money should be passed on to him and 
that pursuant to the aforesaid instructions such illegal transactions were 
put through from August 1957 to April 1963 and unaccounted money was 
passed on by the subordinate staff to the superior staff and by the latter 
to respondent No. 2 and during the above period the sums aggregating to 
Re. 17,18,625.30 were paid by the staff to respondent No. 2 as unaccounted 
money and were misappropriated by him. It appears that in the beginning 
of the year 1963 the aforesaid manner in which the business and affairs of the 
Company were being conducted reached the ears of the Central Government, 
who on the material collected by it formed the requisite opinion that there were 
circumstances to suggest that the business of the Company was being conduct- 
ed with intent to defraud its creditors, members and other persons and that the 
persons concerned in the management of its affairs had in connection there- 
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with been guilty of fraud, misfeasance or other misconduct towards the Com- 
pany and therefore in exercise of its power under s. 237 of the Companies Act 
the Central Government by its Order dated April 11, 1963 appointed Shri 
S. Prakash Chopra as the Inspector to investigate the affairs of the Company 
for the period January 1, 1955 to April 11, 1963 and should the Inspector so 
consider it necessary, also for the period prior to January 1, 1955 and to re- 
port thereon to it in the manner mentioned in the Order. It further appears 
that the management adopted obstructive attitude during the course of in- 
vestigation undertaken by Shri Chopra with a view to delay, hinder and de- 
feat the proper investigation into the Company’s affairs and the management 
even refused and withheld from the Inspector and prevented the disclosure 
of all important and relevant documents necessary for the proper investiga- 
tion and the Inspector also noticed that the officers and the employees of the 
Company had been intimidated and coerced into giving evidence favourable to 
the management and to destroy and tamper with the relevant documents and 
evidence. It may also be stated that between September and November 1963 
some representations made by the senior officers of the Company were received 
by late Mr. Jawaharlal Nehru, the then Prime Minister of India, complaining 
about serious irregularities and illegalities that had been and were being com- 
mitted in the management and conduct of the Company and in particular 
complaining about the instructions that had been issued by Shanti Prasad Jain 
(respondent No. 2) and P. K. Roy (the then General Manager and original 
respondent No. 5) directing destruction as far as possible of all important 
reeords of the Company containing details of the transactions then being in- 
vestigated by the Inspector and further directing that untruthful, misleading 
or evasory answers be given to the Inspector so that the investigation might 
be obstructed and frustrated. From the said representations it also became 
clear that pursuant to those instructions a portion of the record had been des- 
troyed and there was danger of further record being destroyed. During the 
course of investigation carried out by the Inspector a number of senior em- 
ployees of the Company gave statements on oath to him and also produced 
documents which went to establish that the affairs of the Company had been 
and were being conducted for fraudulent or illegal purposes and unlawful acts 
had been committed and in spite of obstructive attitude adopted by the manage- 
ment the Inspector submitted a set of three interim reports to the Central 
Government. During the course of that investigation several other alleged 
acta of falsification of accounts, conversion of preference shares into equity 
shares and other acts of malversation and misfeasance (which were later on 
detailed in paras. 16 to 27 of the Petition) came to the notice of the Inspector. 

The Inspector recommended various steps that could be taken including 
action under ss. 388B, 397 and 398 of the Companies Act for suitable redress. 
On September 17, 1964 applications under s. 388B and s. 388C of the Com- 
panies Act were filed by the Union of India before the Companies Tribunal 
seeking removal of Shanti Prasad Jain, Gian Chand Jain, Alok Prasad (new- 
phew and son of Shanti Prasad Jain) and P. K. Roy being the Chairman, two 
directors and General Manager of the Company respectively (respondents 
Nos. 2 to 5 respectively) from the respective positions held by them in the 
Company. But according to the petitioners, on coming to know of these pro- 
ceedings against, them, respondents Nos. 2 and 4 with the help of ante-dated 
and therefore, forged documents resigned from the Board of Directors of the 
Company and even the resignation of respondent No. 3 dated September 8, 
1968 was not free from doubt nor above board and respondent No. 2 and res- 
pondent No. 4 arranged for appointment of new directors of their own choice 
who were closely associated with them and who they believed would be under 
their influence, namely Smt. Rama Jain, Raj Narayan Bagla, Narendra Kumar, 
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Dr. L.M. Singhvi and Mauli Chand Sharma (respondents Nos. 6 to 10 respec- 
tively) and this was done with oblique motive of stifling the proceedings 
under s. 388B and s. 388C of the Act and to prevent the proper enquiry into 
the conduct of the affairs of the Company and the determination of their fit- 
ness to hold the positions which they held in the Company and also to con- 
tinue and maintain the illegal, mala fide and wrongful control, power and in- 
fluence of the said S.P. Jain and A.P.Jain and the exercise of functions by 
the said P.K. Roy in the Company; similarly, on or about September 25, 1964 
the new Board of Directors appointed one Shri P.R. Krishnamoorthy as 
Deputy Secretary of the Company, one Shri Nemchand Jain as Deputy Chief 
Accounts Officer and Shri R.P. Agarwal as an Internal Auditor of the Com- 
pany, all of whom were appointed by having their services on loan from other 
Sahu Jain concerns controlled by Shri S.P. Jain and, according to the peti- 
tioners, by these appointments the wrongful control and management of the 
Company by the previous Directors (particularly S.P. Jain and A.P. Jain) 
was intended to be continued and confirmed. 


In the circumstances aforesaid the Union of India seriously apprehended 
that the apparent change in the control and management of the Company, 
both by alteration in the Board of Directors and addition of the said Krishna- 
moorthy, Jain and Agarwal to the staff of the Company, was likely to continue 
and augment the mismanagement of the Company and that the affairs of the 
Company would also be conducted in a manner prejudicial not merely to the 
interest of the Company but also to public interest, inasmuch as, such manage- 
ment or rather mismanagement would not ensure that all the Company’s profits 
would be brought into account so that the publie revenues justly payable by 
the Company may be paid. With a view to bringing to an end the aforesaid 
mismanagement and preventing mismanagement in future which was likely to 
cause prejudice to public interest as well as to the interest of the Company, on 
or about September 30, 1964 the Union of India filed a Petition, being Company 
Petition No. 9 of 1964, before the Companies Tribunal under s. 398 read with 
s. 401 of the Companies Act seeking the following reliefs: (a) Removal of the 
newly appointed Directors (respondents Nos. 6 to 10) from the Board of the 
Company; (b) Injunction restraining respondents No. 2, 3 and 4 (the directors 
who had resigned) and respondents Nos. 6 to 10 (the new directors) from inter- 
fering and intermeddling in the affairs of the Company, its conduct and 
management; (c) Removal of respondent No. 5 (P.K. Roy the General Mana- 
ger) from the employment of the Company and injunction restraining him 
from acting or functioning in any capacity under the Company and from inter- 
fering or intermeddling in its affairs; (d) Appointment of a Special Officer to 
manage and conduct-the affairs of the Company upon such terms and condi- 
tions and with such powers and functions and for such period as the Tribunal 
may consider proper; (e) Interim injunctions in terms of (b) and (e) and in- 
terim appointment of Special Officer in terms of (d); and (f) such other 
orders as in the premises may seem just and proper. It may be stated that 
there was no express prayer that if in the course of proceeding it appeared to 
thè Tribunal that any of the respondents had misapplied or retained or be- 
come liable or accountable for any money or property of the Company or had 
been guilty of any misfeasance or breach of trust in relation to the Company, 
the Tribunal should examine into the conduct of such person and compel him 
to repay or restore the money or property or to contribute such sum to the 
assets of the Company by way of compensation as the Tribunal thought fit and 
this was so ‘because no averment was made in the Petition that the Union of 
India was either a member of the Company or its creditor but the Petition had 
been filed by. virtue of s. 401 of the Companies Act. 
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During the pendency of the above Petition, either before the Companies 
Tribunal or after its transfer to this Court upon abolition of the former, seve- 
ral other proceedings came to be instituted or commenced to which it will be 
convenient to refer to at this stage. By its letter dated January 21, 1967 the 
Company gave an intimation to the Company Law Board under s. 635B of 
the Companies Act of its intention to dispense with the service of five of their 
employees, namely P.K. Roy General Manager, P.L. Shah Secretary and 
Chief Accountant, K.C. Raman Production Manager, Parameshwaran Assis- 
tant Manager and T.P. George Store Superintendent on the ground that they 
had either been the principals, abetters or accomplices of the persons, who 
constituted the Board of Directors at the time of the alleged mismanagement. 
The Company Law Board by its reply dated February 13, 1967 placed on re- 
cord its objection to the action proposed to be taken against these employees 
by the Company. Against such objection raised by the Company Law Board 
the Company filed an appeal before the Companies Tribunal being Appeal 
No. 72 of 1967 which appeal on being transferred to this Court was heard 
and disposed of by Mr. Justice Nain along with the main petition. It may 
also be stated that the criminal proceedings (being Cr. Case No. 485/P/69) 
were also instituted against respondent No. 2 and others on July 4, 1969 
and those proceedings were pending when the main petition was disposed of 
by the trial Court. Similarly, a Civil Suit being Suit No. 605 of 1967 was also 
filed by the Company against respondent No. 2 and others for recovering a 
money claim from them arising out of mismanagement. Similarly, proceedings 
under the Income-tax Act and other Taxation Laws were commenced and they 
were also- pending against respondent No. 2. 


In the Company Petition filed under s. 398 read with s. 401 of the Compa- 
nies Act several interlocutory applications were made by the parties on either 
side and the orders passed thereon by the Tribunal became the subject-matter 
of appeals by respondent No. 2 and one appeal on the point whether the Peti- 
tion was properly verified or not went right up to the Supreme Court with the 
result that the hearing of the petition was considerably delayed and got pro- 
tracted. After further and better particulars were furnished on behalf of the 
petitioners, affidavits in reply were filed by respondents Nos 1 to 6 and 8 to 
10 resisting the Petition on various grounds. Respondent No. 7 (Raj Nara- 
yan Bagla) did not file any affidavit in reply nor did he appear at any stage 
of the hearing and though respondent No. 3 filed his affidavit in reply and 
remained present during the hearing before the Tribunal, he remained absent 
throughout during the time the hearing took place before the learned Judge. 
The hearing before the Companies Tribunal went on continuously for about 
50 days till June 5, 1967 when the Tribunal was abolished; thereafter the 
Petition was transferred to this Court and numbered as Company Petition 
No. 114 of 1967 and even before Mr. Justice Nain the hearing which com- 
menced on March 20, 1969 lasted till August 28, 1969. It may be stated that 
during all this period while the hearing of the petition was in progress several 
efforts were made by respondent No. 2 to settle the whole matter and ter- 
minate the proceedings but without any success. In all, evidence running 
into 1358 pages came to be recorded; 652 pages by the Companies Tribunal 
and about 706 pages by the learned Judge and even after recording such 
lengthy evidence only the first witness was still in the box when the final 
judgment and order was delivered by Mr. Justice Nain on August 28, 1969 in 
the following circumstances: While the first witness Mr. George was still 
in the witness box and hearing and final disposal of the petition was likely to 
take quite a few months, on August 14, 1969 respondent No. 2 stated to the 
learned Judge that if the money claim could not be entertained in this peti- 
tion filed under s. 398 of the Companies Act and if the Court’s order would 
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not amount to any admission on his part or any finding against him in respect 
of any of the allegations contained in the petition, he would not object to an 
order being passed by the Hon’ble Court for reconstitution of the Board for 
the future management of the Company’s affairs on the footing that the order 
would sufficiently protect him and make it clear that there was no admission 
on his part in respect of any of the allegations in the petition and that there 
would also be no finding against him and that no prejudice would be caused 
to him by such order in other pending proceedings. Since the efforts to settle 
the whole matter were in progress then, he also stated that if a compromise 
or settlement was reached with the Union of India, he would abide by the 
same and seek orders in terms of such compromise or settlement. After some 
discussion, all the other respondents who were appearing, except respondent 
No. 1 Company, also made more or less similar statements to the Court. Res- 
pondent No. 4 through his counsel pointed out that he had become a director 
in April 1968 and that the investigation undertaken by the Inspector was for 
a period prior to April 1963 and stated that he would not object to an order 
being passed by the Hon’ble Court for the future management of the Com- 
pany’s affairs on the footing that the order would sufficiently protect him and 
make it clear that there was no admission on his part in respect of any of the 
allegations in the petition and that there would also be no finding against him 
and no prejudice would be caused to him by the said order in any pending pro- 
ceedings. Respondent No. 5 through his counsel stated that he would submit to 
the orders of the Court. Respondent No. 6 through her counsel intimated to 
the Court that she had wanted to resign on grounds of health and if 
the Court was disposing of the petition as mentioned above, she would resign 
as a director of the Company and that she would not object to an order being 
passed for the future management of the Company’s affairs on the footing 
that the order would sufficiently protect her and make it clear that there was 
no admission on her part in respect of any of the allegations in the petition 
and there would be no finding against her and that no prejudice would be 
eaused to her by such an order. Respondents Nos. 8, 9 and 10 through their 
counsel stated that they were denying all the allegations in the petition made 
against them and were maintaining that there was no material for the allega- 
tions made against them and no ground for their removal but subject to that 
they were willing to submit to the orders of the Court for the reconstitution 
of the Board of Directors of respondent No. 1 Company; counsel on behalf of 
respondent No. 1 Company stated that he wanted time for obtaining neces- 
sary instructions from the Board which was going to meet at New Delhi on, 
August 19 and 20, 1969 and he applied for a short adjournment of the matter 
till August 21, 1969. On the respondents so stating to the Court, counsel on 
behalf of the petitioners also stated that the petitioners would have no objec- 
tion to the Court passing such orders as it thought fit without going into the 
allegations contained in the petition and arriving at a finding on the issues 
framed by the Companies Tribunal. He also stated that he would submit to 
the orders of the Court subject to protection being given to the concerned 
employees of the Company. In other words, all the parties to the proceedings, 
who were appearing before the Court except respondent No. 1 Company who 
took time to obtain necessary instructions, made it clear to the Court that 
subject to the reservations that were made by each one of them as indicated 
above,: the Court should dispose of the petition by passing such orders as it 
thought fit on the assumption that the allegations made by the petitioners 
against the respondents, that at the material time the affairs of the Company 
were being conducted in a manner prejudicial to public interest and to the 
interest of the Company and that a material change in the Board of Direc- 
tors had taken place as a result of which it was likely that the affairs of the 
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Company would be conducted in a manner prejudicial to the publie interest 
and to the interest of the Company, were correct and that the conditions pres- 
eribed by s. 398 of the Companies Act giving jurisdiction to the Court to make 
appropriate orders under s, 402 had arisen and existed. The short adjourn- 
ment sought by counsel for respondent No. 1 Company was granted and the 
matter was adjourned to August 21, 1969. When the petition came up for 
hearing before the learned Judge on August 21, 1969 counsel on behalf of 
respondent No. 1 Company stated that he had not received any instructions 
but that the necessary papers containing the Board’s Resolution passed at the 
meeting held at New Delhi were on their way and he applied for time and 
accordingly the matter was adjourned till 2.45 p.m. on that day. At 2.45 p. m. 
on August 21, 1969 counsel on behalf of respondent No. 1 Company placed 
before the Court the relevant Resolution of the Board of Directors and in view 
thereof submitted that it was not possible for respondent No. 1 Company to 
submit to the orders of the Court. However, counsel on behalf of respondent 
No. 2 informed the Court that a settlement had been reached with the Central 
Government on August 20, 1969 in regard to the orders to be passed about the 
future management of the Company and applied for time for making neces- 
sary application in that behalf. Counsel for the petitioners opposed the ap- 
plication on the ground that he had not received any instructions from the 
Government regarding the alleged settlement. The learned Judge, however, 
granted time till August 25, 1969 to enable respondent No. 2 to make appli- 
cation. On behalf of respondant No. 2 it was further stated that if at the 
time of hearing of his application the Government denied the settlement he 
would not press the application. On August 25, 1969 counsel on behalf of 
the petitioners stated to the learned Judge that no settlement with the Govern- 
ment had been arrived at but the matter merely rested in certain Government 
proposals having been conveyed to the other side and that the said proposals 
provided for reconstituting the Board consisting of four Government directors 
and three share-holders’ directors excluding respondents Nos. 2, 4 and 6 and 
that such Board should be for a period of not less than three years and that there 
should be full protection to the employees. However, at the instance of res- 
pondent No. 2 leave was granted to him to take out Judge’s Summons for re- 
cording the compromise or settlement which according to him had been arrived 
at on August 20, 1969 and the hearing of the said Summons was fixed on 
August 28, 1969. Respondent No. 2 took out the requisite Judge’s summons 
(being Company Application No. 77 of 1969) supported by his affidavit 
dated August 28, 1969 for recording the aforesaid alleged compromise with 
the Government and the same was duly served upon all the concerned parties 
and it came up for hearing and for recording evidence before the Court on 
August 28, 1969. On that day at about 11 A.M. counsel for respondent 
No. 2 stated to the Court that there was a final agreement concluded with the 
Government and that the matter be adjourned for ten days in order to enable 
him to place the compromise before the Court. But counsel for the petition- 
ers denied that there was any agreement as alleged and stated that an affidavit 
to that effect was on its way but he also stated ‘that there were certain counter 
proposals which were under consideration of the Government and in the cir- 
cumstances he would not object to the adjournment being granted as applied 
for by respondent No. 2. The learned Judge, however, refused the applica- 
tion for adjournment. Since counsel for the petitioners emphatically denied 
that there was any agreement with the Government, counsel on behalf of 
respondent No. 2 did not press his application (Company Appin. No. 77 of 
1969) and the learned Judge dismissed the same. On this occasion counsel 
for respondent No. 1 Company stated to the Court that there was no agree- 
ment between the Company and the Government and that the Board of Direc- 
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tors of the Company was holding a meeting which was in session and the neces- 
sary instruction were awaited by him any moment. The matter was therefore 
adjourned till 1 P. M. in the first instance and thereafter till 2.45 P.M. When 
the petition was taken up for hearing at 2.45 P.M. counsel for respondent 
No. 1 Company informed the Court that the Board had passed certain resolu- 
tions, copies whereof were submitted by him to the Court; by the said Reso- 
lution respondent No. 1 Company submitted to the orders of the Court with- 
out prejudice to the Company’s appeal in regard to the employees and the 
Civil Suit filed by it against respondent No. 2 and other employees. 

On this oceasion i.e. on August 28, 1969 at 2.45 P.M. according to the learn- 
ed Judge, respondent No. 2 went further and stated that he would not only 
submit to the orders of the Court without any objection but would consent to 
such orders being passed whatever be the nature of the orders. We may men- 
tion that counsel for S.P. Jain (original respondent No. 2) disputed before us 
in these appeals that any such statement was made by him or by his client to 
the learned Judge, but he stated that on behalf of his client he had on August 
14, 1969 made a statement that his client would submit to the orders of the 
Court subject to reservations indicated earlier. Further, according to respon- 
dent No. 2, on this occasion counsel for the petitioners stated to the Court that 
he had received instructions from the Government that a settlement had been 
arrived at in the matter and requested for an adjournment in order to place the 
same before the Court and he also stated what the broad features of the settle- 
ment were but the Court did not grant the request for an adjournment and pro- 
ceeded to deliver the judgment. We may mention that counsel for the peti- 
tioners in these appeals before us disputed that any such statement was made 
` by him to the Court on this occasion or that he applied for an adjournment as 
alleged. But according to him, after counsel for respondent No. 1 Company 
stated to the Court that the Company was submitting to the orders of the Court 
subject to reservations indicated above, the learned Judge proceeded to deliver 
his judgment. 

In view of the aforesaid statements that were made by all the parties before 
him (by the petitioners and respondents Nos. 2, 4, 5, 6, 8, 9 and 10 on August 
14, 1969 and by respondent No. 1 Company on August 28, 1969 at about 
2.45 P.M.) the learned Judge felt that no useful purpose would be served by 
prolonging the enquiry any further and in the circumstances the best thing 
would be to pass such orders as he thought fit on the assumption that the alle- 
gations made by the petitioners against the respondents in the petition were 
correct and that the conditions prescribed under s. 398 of the Companies Act 
giving him jurisdiction to pass appropriate order under s. 402 had arisen and 
existed. He also felt that passing appropriate orders on such assumption 
would cause no prejudice to the respondents, inasmuch as, there was going to 
be no admission on the part of any of the respondents in respect of the allega- 
tions contained in the petition and no finding was being recorded by him on 
any of the issues framed in the case and no prejudice would be caused to such 
of the respondents against whom other proceedings had been instituted in the 
matter of those proceedings. However, with regard to the nature of the orders 
which he proposed to pass, he sought the assistance of counsel appearing for 
the parties by inviting them to make their submissions and on hearing all the 
submissions that were made by counsel for the respective parties he passed the 
following orders: (1) directed that a reconstituted Board of Directors for 
the Company should consi8t of eleven persons, out of whom three should be share- 
holders’ directors, three be nominated by the Central Government and the re- 
maining five be appointed by the Court and that such reconstituted Board of 
Directors should operate for a period of seven years from the date of the order. 
As regards the personnel of the first reconstituted Board, after considering the 
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suggestions that were made to him he directed that in such first reconstituted 
Board the three share-holders’ directors should be respondents Nos. 8, 9 and 10, 
that the three nominees of the Central Government should be Dr. R.K. Hazari, 
Mr. S.M. Kumarmangalam and Mr. H.M. Trivedi while, the five directors to be 
appointed by the Court should be Mr. K.T. Desai, Mr. S.N. Dahanukar, Mr. 
Kaikhashru Sohrab Engineer, Mr. Gajanan Vishnu Desai and Prof. G.D. Parekh 
(the last one was appointed on September 1, 1969) and he further directed that 
Mr. K.T. Desai should be the Chairman of the Company; (2) He further direct- 
ed that the three directors as representing the share-holders should retire in ac- 
cordance with the Articles of Association of the Company at each ordinary Gene- 
ral Meeting but should be eligible for re-election and that a vacancy amongst 
such directors may until the next ordinary General Meeting be filled in by 
eo-option by the remaining share-holders’ directors. He further directed that : 
a vacancy among the directors appointed by the Central Government shall be 
filled up by the Central Government while a. vacancy among the directors ap- 
pointed by the Court shall be filled up by the Court. This was done 
with a view to give a preponderating and effective majority to the 
directors appointed by the Court and the Government over the share- 
holders’ directors; (8) He felt that in order to give effect to his afore- 
said orders, certain Articles viz. Articles 87, 93(f), 93(g), 95 and 101 of the 
Articles of Association of the Company required certain modifications and 
Articles 92, 98(c), 94, 96, 97 and 104 required abrogation as specified in the 
Schedule annexed to his Order and he, therefore, directed carrying out the 
necessary modification and abrogation in the Articles. He further ordered 
that the Articles of Association of the Company shall stand modified in the 
manner indicated in the Schedule and that the Company shall not have the 
power to alter the Articles as modified by his order without the leave of the 
Court and any such alteration made without the leave of the Court shall to 
that extent be null and void. He, however, preserved the Court’s power to 
further amend or rescind any of the Articles including the modifications made 
by his order as and when occasion may arise after due notice to the Central 
Government and other persons concerned; (4) In view of the fact that serious 
allegations of malversation, misfeasance and embezzlement of the funds of the 
Company were made against the past directors and Mrs. Rama Jain, he direct- 
ed that these persons should be disqualified for becoming the directors of the 
Company again and therefore he issued an injunction restraining respondents 
Nos. 1 to 4 from interfering with or intermeddling in the affairs of, the Com- 
pany and its conduct and management; (5) He further ordered that the ser- 
vices of P. K. Roy do stand terminated on the passing of the order and fur- 
ther issued an injunction restraining P. K. Roy from interfering with or inter- 
meddling in the affairs of the Company and its conduct and management. 
He further ordered that this order in regard to P. K. Roy shall not give rise 
to any claim whatever against the Company by him for damages or compensa- 
tion for loss of office or in any other respect either in pursuance of the agree- 
ment or otherwise; and (6) He ordered that the cost of the petitioners of the 
proceedings should be borne and paid by respondent No. 2 and that respondent 
No. 1 Company shall bear and pay its own cost as well as the cost of respon- 
dents Nos. 8, 9 and 10, and that there shall be no order as to cost with regard 
to respondents Nos. 3 to 6. 


After the petition was thus disposed of by judgment and order dated August 
28, 1969 but before the judgment was signed by the learned Judge, respondent 
No. 2 took out a Judge’s sammons dated September 1, 1969 (being Company 
Appin. No. 78 of 1969) for recording the settlement or compromise that had been 
arrived at between the petitioners on the one hand and M/s. Bennett Coleman 
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& Co. represented by its share-holders and the share-holders of the Bennett 
Coleman & Co. in regard to the management and regulation of the conduct of 
the affairs of the Company in future, more particularly set out in exh. ‘1’ 
to the affidavit of respondent No. 2 dated September 1, 1969 declared in sup- 
port of the application and for passing orders in accordance with the said 
settlement or compromise. The case of respondent No. 2 was that the settle- 
ment or compromise which he wanted the Court to record was one which had 
been arrived at late in the evening of August 27, 1969 between the Union of 
India on the one hand and the Company represented by its share-holders on 
the other. The said summons was served on all the parties concerned and 
was heard by the learned Judge on September 6, 1969. It may be stated that 
no affidavit by way of reply was filed by the Union of India or any of the 
other parties to the said summons but the said application was resisted by the 
Union of India on several grounds. The learned Judge refused to record the 
alleged settlement or compromise and dismissed the Judge’s summons by his 
Order dated September 6, 1969. 


Feeling aggrieved by the judgment and order dated August 28, 1969 all the 
original respondents, except respondents Nos. 7 and 9, have preferred appeals 
to this Court. Appeal No. 154 of 1969 preferred by respondent No. 1 Com- 
pany at the instance of the share-holders and Appeal No. 153 of 1969 preferred 
by respondents Nos. 8 and 10 in their capacity as directors of the Company 
are mainly directed against the order directing reconstitution of the Board of . 
Directors for the Company in the manner done for a period of seven years, 
Appeal Nos. 149/69, 155/69, 151/69 and 147/69 have been preferred by original 
respondents Nos. 2, 3, 4 and 6 principally challenging the order of injunction 
barring them from becoming directors of the Company at any time in future. 
Appeal No. 150/69 has been preferred by respondent No. 5, principally against 
the order directing his dismissal from the employment of the Company and 
injunction restraining him from interfering or intermeddling with the affairs 
and conduct of the Company. Appeal No. 146/69 has been preferred by res- 
pondent No. 2 against the order of the learned Judge dated September 6, 1969 
whereby he dismissed his application for recording the compromise and pass- 
ing orders in accordance therewith. 


In logical sequence it would be proper to deal with Appeal No. 146 of 1969 
preferred by respondent No. 2 against the order passed by the learned Judge 
on September 6, 1969 dismissing his application for recording compromise or 
settlement, inasmuch as, if that appeal were to succeed in the sense that the 
compromise or settlement which had been put forward by respondent No. 2 
were to be accepted by the Court and orders were to be passed in accordance 
therewith, then the judgment and order passed by the learned Judge on 
August 28, 1969 will have to be set aside and there will be no occasion to deal 
with the other appeals on merits. We shall, therefore, deal with that appeal 
first and thereafter we will deal with the two main appeals which have been 
preferred by respondent No. 2 (Appeal No. 154/69) and respondent Nos. 8 and 
10 (being Appeal No. 153/69) since these are against the principal order 
passed by the learned Judge directing reconstitution of the Board of Directors 
for the Company in the manner done by him for a period of seven years and 
thereafter we propose to deal with other individual appeals which have been pre- 
ferred by the other respondents, which are principally directed against indi- 
vidual orders passed by the learned Judge against each one of them. While 
referring to the parties in these appeals instead of referring to them as ap- 
pellants and respondents, we shall prefer to refer to them by their nomencla- 


tures in the original proceedings. 
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Appeal No. 146 of 1969: 

This appeal has been directed against the order passed by the learned Judge 
on September 9, 1969 whereby he refused to record the alleged compromise or 
settlement that was said to have been arrived at between the Union of India 
on the one hand and the Company represented by its share-holders on the other 
late in the evening of August 27, 1969 and he dismissed the Judge’s summons 
taken out by respondent No. 2 in that behalf with costs. While narrating the 
events which led to delivering of the judgment and order on the part of the 
learned Judge on August 28, 1969 we have already indicated several events 
that took place from August 21, 1969 onwards. As regards the settlement or 
compromise of the matter we may mention that initially respondent No. 2 for 
the first time suggested to the Court on August 21, 1969 that the settlement 
had. been reached with the Central Government on August 20, 1969 in regard 
to orders to be passed for the future management of the Company and he ap- 
plied for adjournment to make the necessary application to have that compro- 
mise recorded. The learned Judge granted him an adjournment to make the 
necessary application and respondent No. 2 did take out the Judge’s summons 
for recording that compromise which was said to have been arrived at on 
August 20, 1969. But at the hearing of the said summons on August 28, 1969 
since counsel for the Union of India had emphatically denied that there was 
any such settlement, respondent No. 2 did not press his application in accor- 
dance with the undertaking which he had given to the Court on an earlier 
occasion. That summons was, therefore, dismissed by the learned Judge on 
that day at about 11 A.M. According to respondent No. 2, at 2.45 P.M. it 
was counsel for the petitioners who stated to the Court that a settlement had 
been reached in the matter and requested for an adjournment in order to 
place the same before the Court and that counsel for the petitioners then indi- 
cated to the Court what the broad features of the settlement were. But the 
Court refused to grant an adjournment sought by counsel for the petitioners. 
We have already stated above, this part of respondent No. 2’s case was seri- 
ously disputed before us by counsel for the petitioners in these appeals. 
Mr. Khambatta for the petitioners (Union of India) categorically stated to 
us that he had not made any such statement to the Court on August 28, 1969 
and it was only after counsel for respondent No. 1 Company had submitted 
to the orders of the Court subject to certain reservations made by him that 
the learned Judge proceeded to deliver his judgment and passed the necessary 
orders disposing of the main petition. It is really unnecessary for us to go 
into this controversy for it is an,admitted fact that respondent No. 2 took out 
the Judge’s summons (Company Appln. No. 78 of 1969) for recording the 
compromise that was said to have been arrived at between the Union of India 
on the one hand and the Company represented by its share-holders and the 
share-holders of the Company on the other, before the learned Judge had 
signed the judgment which he was perfectly entitled to do. What we have to 
see is whether that application made by respondent No. 2 for recording the 
said compromise was wrongly rejected by the learned Judge and whether he 
wrongly refused to record the said compromise or settlement that had been 
arrived at between the parties. As stated earlier, the main judgment and the 
necessary orders were passed by the learned Judge on August 28, 1969 in 
Company Petition No. 114 of 1967 but before the judgment was signed by 
the learned Judge, on the matter being placed before him for speaking to the 
Minutes, the learned Judge made some-corrections in the orders which he had 
made on August 28, 1969. Similarly, before the learned Judge signed the 
judgment, respondent No. 2 took out his Judge’s summons on September 1, 
1969 which was made returnable on September 6, 1969. According to res- 
pondent No. 2 the settlement or compromise that was arrived at between the 
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Union of India on the one hand and the Company represented by its share- 
holders and the share-holders of the Company on the other was entirely dif- 
ferent from the one which he had put forward on August 28, 1969 and that 
this compromise or settlement had been arrived at between the parties men- 
tioned above late in the evening of August 27, 1969 and in regard to all that 
transpired in that meeting which took place in the evening of August 27, 
1969 respondent No. 2 had addressed a letter on August 28, 1969 to the Go- 
vernment of India, Department of Company Affairs, Delhi in which he get 
out the broad terms of the settlement that had been arrived at between the 
parties. It appears that at that meeting the earlier proposal for settlement 
submitted by respondent No. 2 on May 26, 1969 was discussed and certain 
fresh amendments were suggested as a result of which broad outlines came to 
be agreed upon between the parties. As could be seen from the letter dated 
August 28, 1969 which was addressed by respondent No. 2 it was 
agreed that the Board of Directors should consist of nine persons, five persons 
(whose names were agreed between the parties) to be nominated by the Go- 
vernment and four persons (whose names were agreed between the parties) to be 
nominated by the share-holders and that Ashok Kumar Jain, the son of res- 
pondent No. 2 who was one of the persons said to have been nominated by the 
share-holders, should be the Chairman of the Board of Directors. It was also 
agreed that the above members of the Board would hold office till the annual 
share-holders meeting in 1972 for passing of accounts for the year 1971 would 
be held. It was also agreed that any casual vacancies on the Board arising 
between the date of the orders of the Court and the Annual General Meeting 
in 1972 would be filed up by nomination by mutual agreement. As regards 
the matter of protection sought to be given by the Government to the employees 
who had assisted the Government in the investigations, the appeal of the 
Company against the objection of the Company Law Board under s. 635B on. 
the proposal of the Company to dismiss the employees and the connected ques- 
tion of payment of retirement benefits to Shri Parmeshwaran were agreed to 
be kept apart from the settlement and the parties were kept free to make their 
submissions to the Court for appropriate orders. The letter dated August 28, 
1969 regarding the aforesaid compromise or settlement was annexed by res- 
pondent No.,2 to his affidavit in support of the summons dated September 1, 
1969 as exh. 1. It may be stated that when the summons was actually taken 
out there was no confirmatory letter or writing proceeding from the Govern- 
ment of India on which respondent No. 2 could place any reliance. But be- 
fore the summons was actually heard on September 6, 1969 a letter dated 
September 3, 1969 signed by R. Prasad, the Secretary to the Government of 
India and the Chairman of the Company Law Board was received by res- 
pondent No. 2 in which R. Prasad had indicated the measure of agreement that 
had been arrived at between the parties on the points that were discussed at 
the meeting held on August 28, 1969. At the hearing of the Judge’s sum- 
mons for recording compromise reliance was placed upon both these letters; 
one dated August 28, 1969 addressed by respondent No. 2 to the Secretary 
to the Government of India, Department of Company Affairs and the other by 
way reply dated September 3, 1969 received by him from R. Prasad, Secre- 
tary to the Government of India and as Chairman of the Company Law Board 
and according to respondent No. 2, these two documents clearly established 
that there was a concluded settlement or compromise arrived at between the 
parties and in view of the said settlement that had been arrived at between the 
parties the present proceedings under s. 398 read with s. 401 of the Companies. 
Act were to be terminated. It was this compromise or settlement that was 
sought to be got recorded by respondent No. 2 by the Judge’s summons dated 
September 1, 1969. As stated earlier, no affidavit in reply was filed either on 
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behalf of the Union of India or on behalf of any other parties to the summons 
but the application was resisted by the Union of India on several grounds. The 
learned Judge after hearing the submissions that were put forward on behalf 
of the parties appearing before him was of the view that there was no com- 
promise or settlement arrived at between the parties either in fact or in law as 
suggested by respondent No. 2 and he therefore dismissed the application with 
costs. In his judgment which he delivered on September 6, 1969 he recorded as 
many as five reasons why he felt that the application was liable to be dismissed. 
In the first place, he held that in fact the two letters on which reliance was 
placed by respondent No, 2 did not constitute a concluded complete agreement 
on all the points or matters in issue arising in the proceedings before him and 
as such the alleged compromise could not be recorded. He also took the view 
that in law the share-holders could not represent the Company and enter into 
any such settlement or compromise but that the Company could do so only 
through its directors and the settlement, if the same had been arrived at, was 
not binding on the Company and on this ground alone the application could 
be rejected. He also took the view that the share-holders were not the parties 
to the proceedings (Company Petition No. 114/67) and therefore any agree- 
ment between the Union of India and a non-party could not be the subject- 
matter for recording a compromise under O. XXIII, r. 3 of the Code of Civil 
Procedure. Fourthly, he took the view that the alleged settlement that had been 
put forward had been arrived at on August 27, 1969 and on August 28, 1969 
respondent No. 2 had submitted to the Court’s orders obviously with full know- 
ledge of the earlier alleged settlement and therefore his conduct in submitting 
to the orders of the Court should prevail over the alleged settlement; at any 
rate, he felt that there could be no question of recording a compromise after the 
matter had been disposed of by him by judgment dated August 28, 1969. 
Lastly, he took the view that even if the settlement could be said to have been 
arrived at between the parties, the Court was not bound to record the same 
in the proceedings under s. 398 read with s. 401 of the Companies Act, inas- 
much as it was for the Court to see whether the said compromise was in public 
‘interest or not and he clearly opined that the settlement put forward by res- 
pondent No. 2 was not in public interest. On these grounds the learned Judge 
dismissed the Judge’s summons taken out by respondent No. 2 by his order 
dated September 6, 1969. We may mention at this stage that to the aforesaid 
grounds, Mr. Khambatta appearing for the Union of India sought to add two 
more grounds on the basis of which he urged that this Court sitting in appeal 
should not entertain the so-called settlement put forward by respondent No. 2. 
Mr. Khambatta contended that the so-called compromise or settlement was not 
in legal form as required by art. 292 of the Constitution and therefore it was 
not a legal and valid compromise which could be recorded by the Court. He 
secondly contended that if the subsequent conduct of the share-holders was 
seen, it would appear clear that even the share-holders did not appear to have 
accepted this position that there was any such settlement arrived at between 
the Union of India on the one hand and the Company on the other. He, there- 
fore, urged that this Court in appeal should not record the so-called compromise 
or settlement that has been put forward by respondent No. 2. 

In support of his appeal Mr. J.C. Bhatt counsel for respondent No. 2 chal- 
lenged the various grounds on which the learned Judge had rejected the appli- 
cation for recording the compromise. He also contended that the two addi- 
tional grounds on which Mr. Khambatta tried to resist the recording of the 
compromise should not be allowed to be raised in this appeal, inasmuch as, his 
client would be at a disadvantage to meet those points for want of sufficient 
material having been brought on record. He pointed out that though the first 
additional ground urged by Mr. Khambatta was a legal submission,. since it 
was not raised in the trial Court proper material in the form of relevant legal 
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authority and the relevant notifications conferring authority on Shri R. Prasad 
to enter into such compromise which could have been pointed out was not 
pointed out to the lower Court. We may mention however that on this legal 
submission Mr. Bhatt tried to show to us by relying upon certain sections of 
the Act and certain notifications that Shri Prasad might have had the autho- 
rity to enter into such compromise. On the factual ground urged by Mr. 
Khambatta he strenuously urged that it was a question dealing with the facts 
and since the same was not raised in the trial Court, the same should not be 
allowed to be raised here in this appeal, for, if the same had been raised he 
would have brought sufficient material on record to show what was the real 
attitude of the share-holders qua the settlement. Since we felt that there was 
considerable force in what Mr. Bhatt has urged, we did not permit Mr. Kham- 
batta to raise the additional grounds to sustain the learned Judge’s order. Re- 
garding the grounds on which the learned Judge had rejected the application 
for recording the compromise, he urged that the finding of the learned Judge 
that the compromise had not been established in fact or in law was erroneous, 
inasmuch as, according to him, the two letters on which reliance was placed by 
respondent No. 2 (letters dated August 28, 1969 and September 3, 1969) con- 
clusively and clearly established a concluded contract in fact and that since 
the matter dealt with by the compromise was capable of being dealt with by 
the share-holders alone for the Company, it was the share-holders’ consent 
which was material and that such consent of the share-holders had been obtain- 
ed because during the negotiations that took place late in the evening of August 
27, 1969 the share-holders were represented by Shri R. K. Jain and there was 
no material on record to show that he had not so represented the share-holders 
during the said negotiations. He also contended that the learned Judge was 
wrong in coming to the conclusion that the compromise that had been arrived 
at between the Union of India on the one hand and the Company represented 
by its share-holders could not be the subject-matter for recording the same 
under O. XXIII, r. 3 of the Code of Civil Procedure. He further urged that 
the learned Judge was in error in taking the view that no compromise could 
be recorded after the matter had been disposed of and in that behalf he pointed 
out that on August 28, 1969 the application for adjournment for the purpose 
of enabling his client to take out a summons for recording the compromise had 
been wrongly rejected by the learned Judge and in any case the application to 
record the compromise had been made by his client before the judgment had 
been signed by the learned Judge and in these circumstances the learned Judge 
was under an obligation or duty bound to record the compromise if in point of 
fact it was so arrived at between the parties concerned. As regards the com- 
promise being not in the public interest, Mr. Bhatt contended that the grounds 
on which the learned Judge felt that the compromise was not in public interest 
were not valid and that in any case proper weight ought to-have been given 
to the fact that a party like the Union of India who was also supposed to safe- 
guard the publie interest while arriving at any compromise had with open 
eyes entered into the same with the Company represented by its share-holders 
and no material was brought on record to show as to whether and if so what 
aspects of the matter having a bearing on the public interest were omitted 
by the Union of India from consideration while granting its consent to the 
settlement. He, therefore, urged that it was a far cry to suggest that the com- 
promise that was arrived at between the parties was not in the public interest 
or was against the public interest. He, therefore, contended that the learned 
Judge was in error in rejecting his client’s application for recording the com- 
promise and the learned Judge ought to have recorded the compromise and 
passed orders in accordance therewith. 

- In our view, this appeal is capable of being disposed of on two points and it 
is unnecessary for us to go into the other rival contentions that were urged 
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before us by counsel for respondent No. 2 and by counsel for the Union of 
India in support of each one’s submissions and the two points which need be 
considered by us are whether a concluded complete agreement was actually 
arrived at between the parties as suggested by respondent No. 2 in point of 
fact and secondly whether even if it were assumed for the purpose of argument 
that such concluded agreement was arrived at between the parties, whether 
the same was in public interest so that the Court ought to have recorded, it as 
contended for by respondent No. 2. 


We have already stated above that the ease of respondent No. 2 has been 
that this settlement was arrived at between the Union of India on the one hand 
and the Company represented by its share-holders on the other late in the 
evening of August 27, 1969 and the terms thereof have been broadly set out by 
respondent No. 2 in his letter dated August 28, 1969 addressed by him to the 
Secretary, Government of India, Department of Company Affairs, New Delhi 
and his confirmatory letter dated September 3, 1969 which was received by 
respondent No. 2 from Shri R. Prasad, Secretary to the Government of India 
and the Chairman of the Company Law Board. According to Mr. Bhatt, 
these two letters read together establish a concluded agreement or settlement 
between the parties and as such the same ought to have been recorded by the 
learned Judge. We have already indicated above that at the meeting held 
on August 27, 1969 an earlier proposal contained in the Memo dated May 26, 
1969 (copy of which has been annexed as exh. 2 to the affidavit in reply to the 
Judge’s summons) was discussed and certain amendments were suggested as 
a result of which some agreement on broad outlines was arrived at between 
the parties. In substance, the agreement was that the Board of Directors 
should consist of nine persons, the five persons (whose names were agreed bet~ 
ween the parties) were to be nominated by the Government and the four persons 
(whose names were agreed between the parties) were to be nominated by the 
share-holders and that Shri Ashok Kumar Jain was to be the Chairman of the 
Board of Directors and according to respondent: No. 2 further, this, Board 
was to hold office till the annual general meeting of the share-holders was held 
in 1972 for passing of accounts for the year 1971 and any casual vacanies on 
the Board arising between the date of the orders of the Court and the Annual 
General Meeting in 1972 were to be filled in by mutual agreement. Since 
strong reliance was placed by Mr. Bhatt on the reply dated September 8, 1969 
it would be desirable to set out the relevant portion of that letter, written by 
Shri R. Prasad to respondent No. 2. After acknowledging the receipt of res- 
pondent No. 2’s letter dated August 28, 1969 which was said to have been re- 
ma by him on September 1, 1969, Shri R. Prasad proceeded to state as 
follows: 

(2) “I am directed to state that while the earlier proposals for a possible settlement 
of the matter were under consideration, at a meeting held late in the evening of 27th 
August, 1969, the following specific points were discussed: A 

(i) The names of five directors to be suggested on behalf of the Government and 
four directors to be suggested on behalf of the shareholders, 

Cii) The period of the reconstituted Board. ; 

(iii) The question of protection of the employees who had assisted the Govern- 
ment in the investigations. 

Agreement was reached on points (i) and (ii), and in regard to point (ain, it was 
agreed that the parties shall be free to make their own submissions to the Court. The 
salient features of this agreement were intimated to the Court in the oral submission 
made by the Counsel of the Union of India on the afternoon of the 28th August, 1969. 

(3) The question of chairmanship of the reconstituted Board of Directors was not 
specifically discussed at this meeting, though in the earlier ropes, Shri Ashok Kumar 
Jain was envisaged as the Chairman. 

B.LR—S1. 
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(4) With the above observations, I am directed to say that your letter under re- 
ference correctly states the outlines of the agreement arrived at between the Union of 
India and your side in the meeting on 27th August 1969.” 


According to Mr. Bhatt, the two letters—the first one dated August 28, 1969 
which proceeded from respondent No. 2 to the Secretary to the Government of 
India and the other one dated September 3, 1969 which proceeded from the 
Séctetary to the Government of India to respondent No. 2—go to establish that 
a concluded agreement or settlement was entered into ‘between the parties. 
He pointed out.that items (i) and (ii) mentioned in para. 2 of the letter dated 
September 3, 1969 were: said to be the items on which agreement had been 
reached between the parties and in regard to -item (iii) it was agreed that the 
parties should be free to make their own submissions to the Court. Strong 
reliance was placed by him on the last paragraph of this letter where Shri 
R. Prasad stated that subject to the observations made earlier respondent 
No. .2’s letter under reference (meaning letter dated August 28, 1969) correct- 
ly stated the outlines of the agreement arrived at between the parties on 
August 27, 1969. According to Mr. Bhatt, this confirmatory letter dated 
September 8, 1969 clearly goes to show that the settlement had been arrived at 
between the parties on all important aspects of the matter and in fact Shri 
Prasad had recorded that whatever had been stated by respondent No. 2 in 
his letter dated August 28, 1969 had been stated correctly of the outlines of 
the agreement that had been arrived at between the parties. He pointed out 
that so far as three past directors, namely Shanti Prasad Jain, Gian Chand 
dain and Alok Prakash Jain were concerned, they had already given an un- 
dertaking in the application filed under s. 388B and s. 388C of the Companies 
Act that they were not seeking any directorship of the Company or intermed- 
dling with' the affairs of the Company till those proceedings were disposed of, 
In’other words, these past directors were out of picture so far as future man- 
agement of the Company was concerned during the pendency of the petition 
filed under: ss. 888B-and-888C of the Companies Act and on the question as to 
how. the Board should be reconstituted, the agreement clearly indicated that 
there should be five directors on behalf of the Central Government and 
four directors on behalf of the share-holders and that even as to the period of 
the reconstituted Board that it should be roughly for a period of three 
years was also agreed upon. According to Mr. Bhatt, therefore, these two 
letters go to establish that there. was a concluded and almost complete agree- 
ment ‘between the parties, and if any other details were required to be agreed 
upon, those could-have been dealt with and decided upon later and non-agree- 
ment on these minor details did not negative the settlement that had been 
arrived at on broad outlines between the parties and in support of his con- 
tention he relied upon the decision of the Privy Council in the case of Shan- 
karlal v. New Mofusstl Co. Ltid.,! where in connection with an agreement of 
sale their Lordships. have observed as follows (p. 459): 

“...On the contrary, their Lordships consider that there was ample evidence to 
prove that both parties intended to make, and believed that they had made, a binding 
oral agreement. Their desire and intention to put that agreement into formal shape 
does not affect: its validity. 

It was contended by counsel for the respondent that the agreement was necessarily 
incomplete because it had been left to the solicitors to settle some of its terms and because 
(as counsel rightly submitted) a solicitor has no implied authority to make a contract on 
his client's behalf, Their Lordships are of opinion, however, that no question as to a 
solicitor’s implied authority arises in this case. In their Lordships’ view, it is a fair in- 
ference from the evidence that Sir Shapurji authorized Mr. Manekshaw to put before the 
plaintiff for his acceptance the ‘usual’ terms. In the circumstances which have already 
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been explained, this seems to their Lordships to have been a very natural and business- 
like course for Sir Shapurji to take, and necessarily resulted, when the appellant ac- 
cepted the terms, in the formation of a binding contract.” 


In other words, according to Mr. Bhatt, when the broad outlines of the mat- 
ter had been agreed upon by the parties non-agreement on certain minor 
details would not prevent the agreement being complete and concluded one and 
the Court ought to have recorded it. He, therefore, urged that the learned Judge 
was in error in coming to the conclusion that in fact no concluded agreement 
or settlement had been arrived at between the parties. In our view, it is not 
possible to accept any of the submissions made by Mr. Bhatt in support of his 
contentions for the reasons which we sball presently indicate. 


In the first place, even in his letter dated September 3, 1969 Shri Prasad 
has clearly observed that ‘‘while the earlier proposals for a possible settlement 
of the matter were under consideration, at a meeting held late in the evening 
of August 27, 1969, the following specific points were discussed’’ and he has 
further gone on to add that out of three points detailed there the agreement 
was reached on points (i) and (ii). This observation makes the position 
quite clear that there were several aspects which were required to be consi- 
dered while entertaining the earlier proposals for a possible settlement of the 
matter and out of several aspects agreement had been reached on aspects de- 
tailed in items (i) and (ii) in para. 2 of that letter. It is clearly implied that 
the other aspects or the other points on which agreement had not been reached 
had remained still to be discussed and negotiations with regard to those aspects 
were required to be carried on further between the parties. In other words, 
it is clear that except the two aspects of the matter, viz. that the newly re- 
constituted Board of Directors for respondent No. 1 Company should consist of 
nine persons, five out of whom should be Government nominees and four 
out of whom should be the share-holders’ nominees and that the period of such 
reconstituted Board should be for three years, no other aspects pertaining to the 
proposal for over all settlement of the matter had been agreed upon. Secondly, 
the third paragraph of the letter dated September 3, 1969 also clearly indicates 
that there was no agreement or settlement between the parties as to who should 
be the Chairman of the reconstituted Board, though it has been observed by 
Shri Prasad that in the earlier proposal it was envisaged that Shri Ashok 
Kumar Jain should be the Chairman. This is far from saying that there was 
an agreement between the parties as to who should be the Chairman of the 
reconstituted Board. At the most it means that from the side of respondent 
No. 2 it had been suggested that Shri Ashok Kumar Jain should be the Chair- 
man of the reconstituted Board. But on that aspect from the side of the 
Union of India there was no consent to that proposal. Thirdly, all that the last 
paragraph of the letter dated September 3, 1969 on which strong reliance was 
placed by Mr. Bhatt shows is that Shri Prasad accepted the position that res- 
pondent No. 2 in his letter dated August 28, 1969 had correctly stated ‘‘the 
outlines of the agreement’’ between the parties. An agreement between the 
parties on broad outlines certainly cannot take place of a concluded 
complete agreement touching or covering all the aspects involved in the mat- 
ter. In other words, it is clear to us that these two letters on which reliance 
was placed by Mr. Bhatt had not exhansted all the matters that arose in the 
petition or all the reliefs that were sought for by the petitioners in the peti- 
tion. For instance, there were reliefs asked against the past directors, the 
General Manager and the new directors and what was to happen to these par- 
ties against whom specific reliefs were asked for has nowhere been made clear 
in the settlement put forward by respondent No. 2. For instance, a specific 
relief was asked for against P.K. Roy the General Manager that he should be 
dismissed from the service of the Company and injunction should be issued 
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against him restraining him from interfering and intermeddling with the 
affairs and conduct of the Company in future. Similarly, there were new 
directors who were already working on the Board as representing the share- 
holders and what should happen to them has also not been made clear in the 
compromise or settlement. Anomalous position arising in this context could 
be illustrated thus: In the proposed reconstituted Board there were going to 
be four persons representing the share-holders and the names of these four 
persons had also been indicated by respondent No. 2 in his letter dated August 
28, 1969, namely Ashok Kumar Jain of Caleutta, Narendra Kumar of Calcutta, 
Mouli Chandra Sharan of New Delhi and J.P. Saxena of Bombay. As it 
happens these had not included two of the existing share-holders’ represen- 
tatives on Board viz. Dr. L.M. Singhvi and Mrs. Rama Jain, the former having 
been nominated by the Court during the interim period and the latter having 
been co-opted on the Board as a new director after three past directors 
had resigned. The names of these two had not figuréd in the list of four 
directors whose names have been mentioned in the letter dated August 28, 
1969 as being the persons who were to be the share-holders’ representatives on 
the Board. Now what should happen to these two persons whether they will 
resign or how their tenure will be brought to an end, has nowhere been made 
clear in the proposed settlement. In other words, their rights were not settled and 
were not decided upon when the alleged concluded and complete settlement was 
said to have been arrived at. Having regard to the above aspects which we have 
indicated above, it seems to us clear that all that was really done at the meet- 
ing held on August 27, 1969 was that certain broad heads arising in the pend- 
ing proceedings were agreed upon but other important matters which also arose 
in the proceedings which were pending before the Court were not covered and 
had not been agreed upon between the parties and in the absence of agreement 
on those important aspects it would be difficult to hold that there was a con- 
cluded complete agreement or settlement between the parties as suggested by 
respondent No, 2. i 

The observations of the Privy Council on which Mr. Bhatt has relied (in the 
ease of Shankarlal v. New Mofussl Co. Lid.) are, in our view, clearly in- 
applicable to the facts of the present case. That was a case dealing with an 
agreement to sell the property where the evidence showed that the parties had 
made a binding oral agreement between them and only the ‘‘usual terms” 
which are incorporated in such agreements were left to be incorporated in the 
formal agreement that was to be drawn up by the solicitors of the parties. In 
such a case all important terms having been agreed upon between the parties, 
the Court took the view that the agreement was not incomplete because it had 
been left to the solicitors to draft and settle some of its usual terms which are 
incorporated in such an agreement. In the case before us, the proceeding 
under s. 398 read with s. 401 of the Companies Act containing serious allega- 
tions of malversation, mismanagement, misconduct and embezzlement of the 
funds of the Company against the directors was pending before the Court 
and drastic reliefs were sought against the individual directors and the Gene- 
ral Manager of the Company and the Court had to consider the question as to 
what steps should be taken to bring to an end the prior mismanagement and 
prevent future mismanagement which would have caused prejudice not merely 
to the interests of the Company but to public interest as well and even a prayer 
was included for appointment of Special Officer for future management of the 
Company. In such a case, unless a settlement or compromise on all important 
aspects of the matter covering all the issues raised in the proceeding was arri- 
ved at, it would be difficult to say that a concluded and complete agreement 
was arrived at between the parties by reason of what is contained in the two 
letters dated August 28, 1969 and September 3, 1969. In our view, therefore, 
the learned Judge was right in coming to the conclusion that in fact there was 
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no concluded and complete agreement between the parties covering all the 
aspects and issues which arose in the proceedings before him which could be 
recorded as desired by respondent No. 2. 


The other aspect of the matter is whether assuming that a concluded agree- 
ment could be said to have been arrived at between the parties on the strength 
of the two letters on which reliance was placed by respondent No. 2, the Court 
was bound to record the case, for, it is clear that unless the settlement put 
forward by respondent No. 2 could be regarded by the learned trial Judge as 
being in publie interest—which was one aspect which he was bound to consi- 
der—the settlement or compromise could never have been recorded by him. 
On this aspect of the matter Mr. Bhatt contended before us that here was an 
agreement to which the Union of India was a party and according to Mr. Bhatt, 
the Union of India, would not have consented to such settlement or compro- 
mise unless it also regarded’ the same as being’ in public interest. He urged 
that the Union of India merely denied that any such settlement or compro- 
mise had been arrived at between the parties as suggested by respondent No. 2 
before the learned Judge but no materials were placed by the Union of India 
before the learned Judge indicating any reasons as to why the agreement, 
which it had concluded with the share-holders of the Company, was not in 
public interest. At any rate, the Union of India should have fairly stated 
before the Court as to what particular aspects of the matter had remained to 
be considered or were missed by them while agreeing to such agreement or 
settlement, which aspects in their revised opinion rendered the settlement or 
compromise against the public interest and, in the absence of any such mate- 
rial having placed before the Court, it was -not open to the Union of India 
to urge before us that the settlement or compromise was not in public interest. 
He further went on to contend that only two grounds were given by the learn- 
ed’ Judge as to why he did not regard the compromise or settlement to be in 
public interest. -In the first place, according to him, the learned Judge has 
observed that the settlement or compromise -whereunder the reconstituted 
Board was to consist of nine persons, the five of whom were to be nominated by 
the Government and the remaining four of whom were to be nominated by 
the share-holders, would merely. give a precarious majority of one and such 
majority when the directors nominated by the Government were acceptable to 
respondent No. 2 would be not in public interest and there was a serious danger 
and a probability of respondent No. 2 regaining control .of the Company and 
continuing to do what is sought to be prevented, the insinuation being that res- 
pondent No. 2 would be in a position to influence them in the future management 
of the affairs of the Company. Secondly, according to him, the learned Judge 
has observed that the reconstituted Board as per his directions -would-have the 
effect of giving a preponderating and effective majority to the independent 
directors and that this was necessary because the share capital of the Company 
was closely held by respondent No. 2 and his group including companies in 
which he had a controlling interest. According to Mr. Bhatt, there was no 
material on record warranting the insinuation contained in.the first part of the 
observations of the learned Judge and secondly it was erroneous to suppose that 
because the reconstituted Board as per compromise would give a precarious 
majority of one it would be dangerous for the proper management and conduct 
of the affairs of the Company, for, according to Mr. Bhatt, even if decisions 
had been taken by such Board in the absence of one or two nominated directors 
of the Government, such decisions could always be changed later on which the 
full Board could meet and, therefore, the daneer apprehended by the learned 
Judge was unwarranted. He, therefore, urged that the settlement should not 
have been regarded as being not in publie interest ‘and in fact the same ought 
to have been recorded. : 
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In the first place, we would like to observe that there would be a clear dis- 
tinction between the compromise that is sought to be made in the proceeding 
under ss, 397 and 398 of the Companies Act and the compromise effected in 
ordinary litigation like suits between private parties. By the very provisions 
contained in s. 397 and s. 398 of the Companies Act, the Court before taking 
any action thereunder is required not merely to. take into account what would 
be in the interest of Company concerned but also what would be in the public 
interest—which aspect is not present when the Court is to consider whether the 
compromise ‘between the private parties in ordinary litigation should be re- 
corded or ‘not and, therefore, it is not as if that when a compromise or settle- 
ment is sought to be put forward i in the proceeding under s. 397 and s. 398, the 
Court on merely being satisfied that such a settlement or compromise has in fact 
been effected or arrived at, it is bound to record the same and pass orders in 
terms thereof. Even if a compromise or settlement is shown to have been 
arrived at between the parties to the proceeding, the Court has still to ‘consider 
as to whether the said settlement is in public interest or not and if it is not in 
public interest, the Court is not bound to accept the same and is not bound to 
record the same. In this context it would be useful to refer to a decision of 
the Madras High Court in the case of Syed Md. Ali v. Ben daranioreiys 
The first head-note whichis a relevant one runs as follows: 


a “Proceedings under Ss. $9]. ciual 806 Gb Gis. E Act ate aot kawaii RA 
private parties which could be compromised in any manner they choose. The interests 
of the company are paramount. Under S. 406, there is jurisdiction in Court to assess 
damages against delinquent directors, In such circumstances the Court should give an 
opportunity to the dissentient share-holders to become parties to the petition or should 
dispose of the matter after due notice to them, 

' Both under Ss. 397 and 398 the interesta of the company are of paramount impor- 
tance and the proceedings should not be conceived as a mere dispute between individuals. 
Any compromise suggested should be acceptable to the Court whose powers are set out 
in S. 402. A compromise which has not been agreed to, by the share-holder, one of 
those represented in the petition, cannot be used to stifle the enquiry of the petition 
ee ee ee ee ee ee ee eee eee 
terests of the company as a whole.” 


These observations, it must be noted, were made by ie Madres High Court in 
1958. when the amendments pertaining-to consideration of public interest were 
not incorporated in s. 897 and s. 398 of the Companies Act. We may mention 
that it was by Act 53 of 1963 that the words pertaining to consideration of 
publie interest were inserted in ss. 379 and 398 of the Companies Act. This 
would show that even when s. 397 and s. 398 ag they stood originally, the Court 
had to consider the question as to whether the compromise was in the interest 
of Company or not and such compromise could not be treated as an ordinary 
compromise. which is effected by private parties in private litigation but the 
Company’s interests were paramount. After the amendments that were made 
by Act 53 of 1963 the Court has not merely to consider the interests of the Com- 
pany but also whether the suggested compromise is in the public interest-or not. 
Tt-is, therefore, clear that it is not as if any compromise or settlement that may 
be put forward in the proceedings under ss. 397 and 398 that the Court must 
record the same if it is shown to the Court that such a compromise was in fact 
arrived at but the Court has to consider not merely: the interests of the Company 
which are undoubtedly paramount but also public interest and it is after looking 
into these-matters that the Court has to decide whether it should proceed to -re- 
cord the compromise or not. Now, in our view,.there are at least four or-five 
aspects.of the matter which had bearing on the public interest which the Court 
could take into account and the learned Judge had rightly taken into account 
while coming to the conclusion that the compromise or settlement put Toerarg by 
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respondent No. 2 was not in public interest. It is true that the Union of India 
would ordinarily take into account aspects of public interest before entering into 
any final arrangement or settlement of this kind but as we have held’ that the 
Union of India had not concluded any final settlement or compromise in the 
matter and, therefore, there was no question of the Union of India either 
placing or not placing before the Court the aspects of the matter which had a 
bearing on the question of publie interest, but assuming that the Union of 
India had concluded a final settlement or compromise without having regard: 
to aspects of public interest, it was still open and it was the learned Judge’s 
duty to consider whether the settlement or compromise put forward by res- 
pondent No. 2 was in public interest or not. In the first place, it cannot ‘be 
disputed that under the settlement or compromise put forward by respondent 
No. 2 the reconstituted Board was to consist of nine persons, five of whom 
were to be nominated by the Central Government and the remaining four were 
to be nominated by the share-holders and, in fact, according to respondent 
No. 2, the names of all these nine persons had been suggested and so far as the 
parties were concerned, they had been agreed upon. Now apart from the in- 
sinuation which is contained in the observation of the learned Judge that the 
fact that respondent No. 2 had accepted the names of the Central Government 
showed that he might be able to influence them in the management of, the 
affairs of the Company, the fact remains that in the proposed compromise or 
settlement there would be a precarious majority of one, for, as against five 
nominated directors of the Central Government, the share-holders’ representa- 
tives were going to be four and, in our view, the learned Judge was right in 
taking the view that the precarious majority of one in this fashion in an 
arrangement where the reconstituted Board was to function for a period of 
three years according to the settlement was not in public interest. If the main 
idea behind reconstituting the Board for the future management of the Com- 
pany was that the past mismanagement should be completely stopped and in 
future there should be no scope for further mismanagement, it was clear that 
in a Company where the share-holding was closely held by respondent No. 2 
and his group of companies, it was desirable that the share-holders’ represen- 
tatives on the Board should never get any control over the affairs of the Com. 
pany or a decisive voice in the Company affairs and if they were to have a 
precarious majority of one it was bound to lead to a difficult situation or danger- 
ous situation and the likelihood of the share-holders’ directors getting a voice 
in the management of the Company in a decisive manner could not be over- 
looked. It was suggested by Mr. Bhatt that this danger apprehended by the 
learned Judge would really be no danger at all in the future management of 
the affairs of the Company which was director-managed Company and the 
decision of the Board taken at a meeting where a couple of Government nomi- 
nated directors would remain absent could always be changed by the directors 
at the next succeeding meeting. It is not possible to accept this submission 
of Mr. Bhatt for the simple reason that even if it were conceded that some 
decisions taken by the Board at an earlier meeting could be changed at the 
subsequent meeting it would really cast shadow on the management of the 
Company and it is difficult to accept the proposition that every decision where 
the share-holders had had a decisive voice would be allowed to be changed at 
the subsequently held meeting by the Board of Directors. The anomaly which 
might arise could also be illustrated thus: At the meeting of such Board of 
Directors where a couple of directors nominated by the Government have re- 
mained absent, a decision making appointments of personnel in the Company 
might be taken and if the appointees were to assume charge and get into the 
saddle, it would be difficult to reverse that decision of the appointments in 
the subsequent meeting or meetings attended by all the Government nominated 
directors; changing previous decisions on certain matters would lead to chaos. 
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It is, therefore, not possible to accept Mr. Bhatt’s contention that the appre- 
hended danger resulting from precarious majority of one is not a real danger. 
Irrespective of the insinuation, therefore, the learned Judge was, in our view, 
right in taking the view that the precarious majority of one which was bound 
to be there in the reconstituted Board suggested by the compromise would have 
defeated the object with which the Board was to be reconstituted. The second 
aspect’ which has a bearing on the public interest is that the learned Judge felt 
that the reconstituted Board as per compromise put forward by respondent 
No. 2 would not give a preponderating and effective majority to the indepen- 
dent directors, which was absolutely necessary for the proper functioning of 
the Board in the future management of the Company and this object was 
sought to be achieved by the learned Judge by reconstituting the Board of 
elevén persons out of whom three persons would be ‘the representatives of the 
share-holders,’ three wotild be the nominees of the Government and five would 
be-independent persons who would be appointed by the Court and’in such a 
Board a preponderating and effective majority would be given to the directors 
appointed by the Court over thé share-holders’ directors. The directors’ ap- 
pointed by the Court would also Have majority over the Government directors 
and the share-holders’ directors taken together. The settlement or compro- 
mise-put forward by respondent No. 2 envisaged five directors who were to be 
nominated by the Government and four’ directors were to be nominated by’ the 
share-holders and even this composition could be regarded as not being in pub- 
lic interest when dealing with a Company which is engaged in the business of 
publishing ‘The Times of India’ group of newspapers, magazines and other 
journals and periodicals where even: the voite of the Government nominated 
directors may not be regarded as desirable and some independent directors 
nominated by the Court who would not be under the influence of the then 
ruling party would be more desirable. : In this context it would not be out 
of place.to refer to certain views that were expressed by the share-holders of 
the Company at a meeting held on August 27, 1969 in the context of the ques- 
tion.as to who could be the -personnel of-the reconstituted Board. The view 
was expressed thus: os eS 

, . “The members are of the unanimous opinion that it will not be in the interests of 
the Company to have on its Board; Government Directors’as that would result in vir- 
tually handing over -control of the largely circulated newspapers which the Company 
owns, to the Government which: will be against the: principle: of freedom of the press 
which is so dearly cherished a freedom as enshrined in the Constitution.” : 


Looked at from this angle thé compromise or settlement put forward by res- 
pondent No. 2 which envisaged the reconstituted Board having five nominees of 
the Government and four nominees of the sharée-holders could not be regarded as 
being in public interest, The third aspect of the matter which also has a 
bearing on the question of public interest pertains to the period during which 
the reconstituted Board was to operate. According to the settlement put for- 
ward by respondent No. 2, ‘the reconstituted Board consisting of five persons 
nominated by the Government and four persons nominated by the share-holders 
was toughly to operate for a period of three years or to be exact till the Annual 
General Meeting for the year 1972 was held for passing accounts for the year 
1971. The period of three years contemplated under the settlement could not be 
regarded as reasonable having regard to the admitted fact that during the 
pendency of the petition criminal proceedings had been commenced in which 
evidence of some of ‘the employees of the Company was intended to be led and 
having regard to the fact that some proceedings under the Taxation Laws 
were also’pending against respondent No. 2. Mr. Khambatta appearing for the 
Union of India submitted that till these proceedings were over something was 
required to be done to ensure that the witnesses, who were to give evidence, 
particularly in’ ériminal proceedings, actually gave evidence in those proceed- 
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ings and till then they were not victimised and he, therefore, submitted that 
if the learned Judge took the view that three years period as mentioned in the 
settlement proposed by respondent No. 2 was not reasonable, it could not be 
said the proposal was wrongly regarded as not being in public interest. In 
our view, having regard to the fact that criminal proceedings were pending 
against respondent No. 2 and others in which some of the employees of the 
Company were to give evidence and having regard to the fact that Taxation 
proceedings were pending against respondent No. 2, all of which proceedings 
were likely to get protracted for quite some time, the period of three years dur- 
ing which the Board was to operate under the settlement proposed by respondent 
No. 2 will have to be regarded as unreasonable and not being in public interest. 
The learned Judge by his judgment and order dated August 28, 1969 had, 
therefore, prescribed a period of seven years during which the reconstituted 
Board as done by him was to operate—a period which in our view was rightly 
regarded as reasonable by him having regard to the pendency of the criminal 
proceedings and Taxation proceedings. 

Having regard to the aforesaid discussion of all the aspects which have a 
bearing on the question of public interest, we are clearly of the view that the 
settlement or compromise which was put forward by respondent No. 2 as con- . 
tained in the two letters, one dated August 28, 1969 and the other dated Sep- 
tember 3, 1969, cannot be regarded as being in public interest and if that 
were so, the learned Judge was right in refusing to record the said compromise 
or settlement, assuming one in fact had been concluded or established by the 
two letters. The learned Judge has categorically. observed in his impugned 
order to the following effect: 

“Had such a compromise been arrived at and the fact and the validity of it were 
not in dispute, I would have rejected the compromise on the ground that it was not 
in public interest.” 


We are in complete agreement with this observation made by the learned Judge 
and we feel that he rightly refused to record the compromise that was put 
forward by respondent No. 2. ; 

In this view of the matter, we are-of the view that the two grounds on which 
the learned Judge refused to record the compromise were valid grounds on 
which he was entitled to dismiss the Judge’s summons taken out by respon- 
dent No. 2. In the result, the appeal filed by respondent No. 2 against the 
order dated September 6, 1969 will have to be dismissed. It is, therefore, dis- 
missed with costs. Two counsel certified. 

Respondents Nos. 1 and 2 will be at liberty to withdraw the sums of Rs. 500 
deposited for each by the appellant for their costs in the appeal. 

Appeals Nos. 154/69 and 153/69 : 

These appeals have been preferred by respondent No. 1 Company represent- 
ed by its share-holders and by original respondents Nos. 8 and 10 in their capa- 
city as directors of the Company, principally challenging the judgment and 
order passed by Nain J. on August 28, 1969 whereby the learned Judge direct- 
ed reconstitution of the Board of Directors for the Company in the manner 
done for a period of seven years. Both the legality as well as propriety of the 
order directing reconstitution of the said Board have been challenged on cer- 
tain grounds. In Appeal No. 154 of 1969 Mr. Khambatta appearing for the 
Union of India raised a two-fold preliminary objection to the maintainability 
of the appeal. According to him, this appeal by respondent No. 1 Company 
is incompetent, inasmuch as, the Company had submitted to the orders of the 
Court without any objection, subject to certain reservations that were made 
by it while submitting to the orders of the Court. Secondly, he contended that 
this appeal which has been preferred in the name of the Company cannot be 
filed through the share-holders, especially when there was no allegation that 
any wrong was done to the Company. So far as appeal No. 153 of 1969 is 
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concerned, both Mr. Khambatta and Mr. Phadke appearing for the Union of 
India and respondent No. 1 Company respectively raised a preliminary objec- 
tion to the maintainability of that appeal on the ground that respondents Nos. 8 
and 10 who had preferred the appeal were not the share-holders but only the 
directors against whom no order had been made by the learned Judge and who 
in fact had been continued on the reconstituted Board as Directors of the Com- 
pany for a period of seven years and they had submitted to the orders of the 
Court subject to certain reservations that were made by them. Before dealing 
with these appeals on merits therefore, it would be convenient to deal with the 
preliminary objections that were raised by Mr. Khambatta and Mr. Phadke to 
the maintainability of these appeals. 


- In amplification of the preliminary points that were raised by them, in Appeal 
No. 154 of 1969 Mr. Khambatta pointed out to us the relevant contents of the 
letter dated August 16, 1969 addressed by M/s. Chimanlal Shah & Co., attorneys, 
who were acting as attorneys for the Company in the proceedings, to the Chair- 
man of respondent No. 1 Company and he relied upon the statement that was 
made by counsel who appeared for respondent No. 1 Company on August 28, 
_ 1969 before the learned Judge. According to him, the proceedings in the main 
petition were getting protracted and the parties before the learned Judge were 
desirous of putting an end to those proceedings in proper manner so as to avoid 
leading of considerable evidence and waste of their time. On August 14, 1969 
almost all the respondents who were appearing before the learned Judge except 
respondent Company No. 1 had made certain statements to the Court such as 
that they would be submitting to the orders of the Court subject however to 
certain reservations made by each. After such statements were made, M/s. 
Chimanlal Shah-& Co. addressed a letter dated August 16, 1969 to the Chair- 
man of the Company by which the attorneys gave information as to what had 
transpired in the Court and in particular the attorneys had stated that during 
the course of hearing of the petition, some days ago, a suggestion was made 
that if all the parties submitted to the order of the Court, the Court would 
make an appropriate order for reconstitution of the Board of Directors of the 
Company for future management. By this letter the attorneys also clarified 
as to what was meant by ‘submitting to the order of the Court’ and it was 
stated by them that submitting to the order of the Court meant that the Court 
would make such order as it thought fit in the circumstances of the case and 
no party would have any right of appeal against such order. After pointing 
out further what statements were made by the other respondents to the Court 
and after pointing out what submissions had been made by counsel for the 
Union of India before the Court the attorneys sought instructions from res- 
pondent No. 1 Company as to what should be done in the matter. Mr. Kham- 
batta then referred us to the minutes of proceedings of the adjourned Bx- 
traordinary General Meeting of the Share-holders which was held at Oalcutta 
on August 26, 1969 where the aforesaid’ letter of M/s. Chimanlal Shah & Co., 
attorneys, dated August 16, 1969 was placed before them and considered by 
them. It appears that this meeting was adjourned to enable the members to 
consider the whole matter fully and the said meeting was adjourned to August 
27, 1969. At this meeting the members passed certain resolutions which were 
moved by the Chairman. By the first resolution the shareholders indicated 
that they were of the unanimous view that all possible efforts should be made 
to bring to an end the proceedings under s. 398 of the Companies Act which 
were pending before the Court and that counsel on their behalf should sub- 
mit before the Court to consider the terms of settlement already agreed by 
the members with the Government (meaning the settlement said to have been 
arrived at on August 20, 1969). By the second resolution the share-holders te- 
solved: that the Company’s counsel should submit on behalf of the members 
of the Company that a Board be constituted by the High Court to manage 
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the affairs of the Company consisting of three representatives of the share- 
holders excepting those against whom there were allegations of mismanage- 
ment in-.the petition and four’ independent directors, the Chairman being 
one of the representatives of the share-holders and with no nominee of the 
Government on the Board. It was also decided at this meeting that it should 
be submitted before the Court that the term of the reconstituted Board should 
be as short as possible and the same should not be for more than two years and 
in any case not more than three years, considering the fact that the Company 
had been under the management other than that of the share-holders for well 
over five years, Mr. Khambatta further pointed out that these resolutions 
which were passed by the members of the Company were then considered by 
the Board of Directors at their meeting held on August 28, 1969 at 10.00 
A.M. where after considering the proceedings of the adjourned Extraordinary 
General Meeting of the share-holders held on August 26, 1969 and August 27, . 
1969 expressing the views of the share-holders in respect of matters pending 
before the High: Court, the Board of Directors passed two resolutions; by the 
first resolution the Board resolved that the Company should submit to the 
orders of the Court in Petition No. 114 of 1967 and that counsel for the Com- 
pany should be requested to convey to the Court the wishes expressed by the 
share-holders at their meeting held.on August 27, 1969 and by further resolution 
the Board. resolved that it should be made clear to the Court that any order 
passed by it in the petition-should not prejudice in any manner the appeal 
filed, by the Company under.s. 635B against the Company Law Board’s ob- 
jection in. regard to the five officers of the Company and the High 
Court Suit filed by the Company against respondent No. 2 and other employees, 
being Suit No. 605 of 1967. Mr. Khambatta further pointed out that it was 
pursuant to these resolutions that were passed by the Board of Directors at 
its meeting held on August 28, 1969 connsel on behalf of respondent No. 1 Com- 
pany on August 28, 1969 stated to the Court that respondent No. 1 Company 
would submit to the orders of the Court, without prejudice to the Company:’s 
Appeal in regard to the employees and Civil Suit filed by it against respondent 
No. 2 and certain other employees and it was after such submission was made on 
behalf of respondent No. 1 Company that the learned Judge proceeded to de- 
liver his judgment and passed necessary orders disposing of the petition. In 
other words, according to Mr. Khambatta, since respondent No. 1 Company 
had submitted to the orders of the Court subject to certain reservations made 
in the matter of Company’s Appeal in regard to the employees and Civil Suit 
filed by -it against respondent No. 2 and certain other employees, 
it was not open to respondent No. 1 Company to prefer this appeal to this 
Court. In support of his contention Mr. Khambatta relied upon two deci- 
sions—one reported in Sayad Zain v. Kalabhai Lallubhai# and the other in 
Venkateswarlu. v. Narasi Reddy* In the former case (Sayad Zain v. Kala- 
bhai, Lallubhas) the. parties to a suit referred the matter in dispute to Sub- 
ordinate Judge, before whom the suit was pending, for a settlement of the dis- 
pute between the parties. The Subordinate Judge passed a decree accordingly 
and when one of the parties, viz. the defendant preferred an appeal, the Court 
held that the judgment of the Subordinate Judge was in the nature of an arbi- 
trator’s award against which an- appeal could not be entertained and that the 
fact that the Subordinate Judge gave his award in the form of a decree would 
not make it a decree from which a regular appeal could lie. At page 368 
the. oust observed as follows: 

. Here the parties agreed that they would abide (Manya karave) by the decision 
of the Subordinate Judge. The fact ‘that the express provisions of Chapter XXXVII 
of the Civil Procedure Code were knowingly disregarded shows that a prosesdings 


‘8 (1899) 1 Bom, L.R. 866, 8.0. LL.R. ..4 [1961] A.LR. “AP. 71, E.B. 
28 Bom, 752, 
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were extra cursum curiae, and thus the judgment of the Subordinate Judge was in 
the nature of an arbitrator’s award, against which an appeal cannot be entertained if 
the competency of the Appellate Court is objected to by the party holding the judgment.” 


In the other decision of the Andhra Pradesh High Court (Venkateswarlu v. 
Narasi Reddy) the test as to whether a party had lost his right of appeal has 
been stated thus (p. 75): 


“Therefore the only test- for determining whether the right is lost to the party 
appealing should not be the agreement, express or implied, not to appeal. Where such 
an agreement exists the right is of course lost. On the other hand the enquiry in order 
to be complete should further ascertain whether the party adversely affected had ac- 
quiesced in the procedure that has put the court entirely out of its course and should 
such an acquiescence be proved the ground for the right to appeal being lost would be 
established. 

Nor could the party adversely affected complain of any injustice; for having con- 
sented to the procefure he should abide by the inevitable consequences of such enquiry. 
Therefore the correct test for judging whether the right to appéal be lost is to ascertain 
what procedure the original court had followed because of the agreement. Should be- 
cause of the agreement the procedure for reaching the decision be fundamentally differ- 
ent to that usually followed by Courts, the right of appeal would be lost.” 


Mr. Khambatta contended that the tests laid down in both these decisions 
were applicable to the facts of the present case. Inthe first place. he conten- 
ded that by an implied agreement it should be held that respondent No. 1 
Company had waived its right of appeal because it was after being pointed out 
to the Company by their attorneys that submitting to the order of the Court 
would mean that the Company would have no right of appeal that the Com- 
pany at its meeting of the Board of Directors decided to submit to the order 
of the Court. He further contended that in any event in this case having 
regard to the course of conduct adopted by the parties, particularly by all the 
respondents who were appearing, the Court was obliged to follow a procedure 
which was fundamentally different from that which would have generally been 
followed by it. By submitting to the orders of the Court after making certain 
reservations to the effect that any order that may be passed by the Court 
should not amount to any admission in respéct of any allegations in the peti- 
tion on the part of the respondents and that the same should not amount to 
any finding against them the respondents induced the Court to decide the 
matter on the assumption that the allegations contained in the petition against 
all the respondents were true. Thereby the respondents enabled the Court 
to pass appropriate orders under s. 402 of the Companies Act on the footing 
that the conditions of s. 398 of the Companies Act which conferred jurisdic- 
tion upon the Court had arisen or had existed. In fact the respondents did 
not desire that the Court should record the entire evidence or should adjudi- 
cate and give its findings on the issues involved in the case and by their con- 
duct the parties prevented the Court from taking on record the entire evidence 
that would have been otherwise led by the petitioners and further prevented 
the Court from recording any finding on any of the issues involved in the 
case. In other words, the parties, particularly respondent No. 1 Company 
obliged the Court to deviate from the normal procedure which would have been 
otherwise followed and the decision that was given was obviously extra cursum 
curiae. If that be so, according to Mr. Khambatta, the respondents had lost 
their right of appeal. In fact, we may indicate here that even on merits the 
precise grounds on which the main decision and order were sought to be chal- 
lenged were that there was no material before the Court which indicated that 
the’ Company’s share-holdings were closely held by respondent No. 2 or that 
the past directors had been guilty of mismanagement, misfeasance and other 
offences which were said-to have been committed by them but it was by reason 
of the aforesaid conduct that the original respondents prevented. the Court 
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from taking on record whatever evidence the petitioners wanted to lead. In 
our view, there is considerable force in Mr. Khambatta’s contention that in 
the present case having regard to the course of conduct which was adopted 
by all the respondents in submitting to the orders of Court, though subject to 
certain reservations to which we have already referred earlier, the respondents 
and particularly respondent No. 1 Company had lost their right of appeal. 


Mr. Sen appearing for respondent No. 1 Company represented by its share- 
holders contended that on a fair construction of the statement which was 
made on behalf of respondent No. 1 Company to the Court on August 28, 1969 
it should be held that by that statement respondent No. 1 Company had 
offered to the Court that any order passed by the Court would be accepted but 
the offer was a limited one, namely that grounds conferring jurisdiction on 
Court to make appropriate order under s. 402 should be taken to have existed 
but that did not enable the Court to pass any improper order or a wrong order 
in law and if the order passed by the Court was either improper or wrong, it 
‘was always appealable. It is difficult to accept this submission of Mr. Sen 
for the simple reason that the statement made on behalf of respondent No. 1 
Company to the Court on August 28, 1969 is abundantly clear and that state- 
ment was to the effect that in view of resolution passed by the Board of Direc- 
tors of the Company the Company submitted to the orders of the Court, of 
course without prejudice to the Company’s appeal in regard to the employees 
and the Civil Suit filed by it against respondent No. 2 and several other em- 
Ployees. No reservation whatsoever was made as to the nature of the order 
which the Court was invited to pass when respondent No. 1 Company submit- 
ted to the orders of the Court. Besides this statement was made after being 
warned that such course would leave no right of appeal to the Company. 
Moreover, having regard to the manner in which all the parties including res- 
pondent No. 1 Company had submitted to the orders of the Court and invited 
the Court to pass such appropriate order as it thought fit, it seems to us clear 
that the parties including respondent No. 1 Company induced the Court to 
make its decision estra cursum curiae and as such respondent No. 1 Company 
must be taken to have lost its right of appeal to challenge the impugned order 
on merits. Neither the propriety nor the validity of the order can be chal- 
lenged by any party except if the illegality goes to the root of the Court’s 
jurisdiction to make the order. In other words, if respondent No. 1 Company 
is in a position to satisfy us that the impugned directions or orders are without 
jurisdiction altogether, then, of course, the same will have to be set aside but 
subject to this exception the propriety and/or validity of the impugned orders 
cannot be allowed to be challenged in appeal at the instance of any party 
including respondent No. 1 Company who had submitted to the orders of the 
Court. The contention of Mr. Khambatta against the maintainability of the 
appeal on merits on the above ground will have to be upheld. 


The other ground on which the maintainability of the appeal by respondent 
No. 1 Company was attacked pertains to the capacity of the share-holders to 
act on behalf of the Company while preferring the appeal against the impug- 
ned judgment and order. In this behalf Mr. Khambatta has urged that nor- 
mally any appeal which is to be filed on behalf of a limited Company will have 
to be filed through its directors and not the share-holders and in this behalf he 
invited our attention to the provisions of s. 291 of the Companies Act and Arti- 
cles 114 and 115 of the Articles of Association of the Company and particu- 
larly to Article 115(5) which deals with express powers of the Board of Direc- 
tors. Article 115(5) runs as follows: 

“Express Powers of the Board. 115. Without prejudice to the general powers con- 
ferred by the last preceding Article and so as not in any way to limit or restrict those 
powers, and without prejudice to the other powers conferred by these presents, it is 
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hereby expressly declared that the Directors shall have the following powers, that is to 
say power:— 

ote * 

(5) To institute, conduct, defend, compound or abandon any legal proceedings by. 
or against the Company or its officers or otherwise concerning the affairs of the com- 
pany, and also to compound and allow time for payment or satisfaction of any debts 
due, and of any claim or demands by or against the Company, and to refer any differ- 
ences to arbitration, and observe and perform any awards made thereon.” , 


Relying on these provisions Mr. Khambatta contended that if at all any appeal 
was to be preferred challenging the judgment and order dated August. 28, 
1969 the same could have been filed by respondent No. 1 Company only, through 
its directors; but having regard to the resolution passed by the Board on 
August 28, 1969 and having regard to the statement made by counsel on be- 
half of the Company acting through the Board on that day the Board has 
rightly not preferred any appeal but the appeal has been preferred by the 
share-holders in the name of the Company and he urged that such an appeal 
was incompetent. On the other hand, Mr. Sen relied upon the following pas- 
sage occuring in Gower’s Principles of Modern Company Law, Third 
edn., at p. 583 where the statement of law to the following effect is to be found: 

“Normally, therefore, the company itself is the proper plaintiff, and the only pro- 
per plaintiff, in an action arising out of a dispute within the company. And the appro- 
priate agency to start an action on the company’s behalf is the board of directors, to 
whom. this power is delegated as an incident of managing the company. However, it is 
well established that if the directors cannot or will not start proceedings in the com- 
pany’s name (and if they themselves are the defendants they obviously will not) the 
power to do so reverts to the general meeting. Hence, the practice has grown up of 
allowing anyone connected with the company to start proceedings in the company’s name 
subject to the risk that the defendants will challenge his right to do so, In that event, 
the court will stay proceedings until a general meeting has been called to decide whe- 
ther or not the company shall sue. If the decision is in favour of continuing, all is 
well. If, however, the decision is against action the proceedings will be dismissed, and 
the rash individual and his solicitors on the record will be liable for the costs.” 


The aforesaid passage is based ` upon the decisions ‘in the case of Pender v. 

Lushington.5 He also relied upon the passages to the similar effect occurring 
in Buckley on the Companies Act, 18th edn. pp. 169, 170, particularly’ paras. 

5 and 6. He, therefore, urged that i in the instant case since the directors were 
parties to the Board’s resolution passed by them on August 28, 1969 whereby 
they had submitted to the order of the Court, it was not expected that the 
Company would file an appeal through its directors and, therefore, the power 
to prefer an appeal should be taken to have reverted to the general meeting 
and in that behalf he pointed out that at its meeting held on October 16, .1969 
the reconstituted Board of the Company by a majority decision ‘of the directors 
other than the directors representing’ the share-holders refused to prefer an’ 
appeal against the judgment and’ order dated August 28, 1969 and this refusal 
was there in spite of requisition in that behalf contained in the resdlution 
passed. unanimously by the share-holders'of the Company at the general meet-! 
ing held on October 3, 1969 and he further pointed out that this‘ refusal was’ 
against 'the interest of the share-holders of the Company and therefore in these 
circumstances the appeal preferred by the Company through its share-holders 
should be held to be competent. We may, however, point out that’ on page 
583 of Gower’s Treatise at the foot of the passage based on Pender v. Lus- 
hington case, the learned author has made the following foot-note: i 

“Attention has already been drawn to the difficulty of reconciling this ‘rule (mean- 
ing rule enunciated in the ‘passage quotéd above) withthe strict doctrine of the separas 
tion, of powers as bewteen the board and the general meeting.” 


5 (1877) L-R. 6 Ch. D. 70. 
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and reference is made to pages 136 and 137 of the book where the following 
passage Gocnrs under the caption “‘The directors as primary organs of the 
company’’ 

Sethe sesak aF this: diala aaas dnc bes Gawker Wiese ee hays: Soloed doch 
mere agents of the company. Both they and the members in general meeting are pri- 
mary organs of the company between whom the company’s powers are divided. The 
general meeting retains ultimate control, but only through its powers to amend the arti- 
cles (so as to take away, for the future, certain powers from the directors) and to re- 
move the directors and to substitute others more to its taste. Until it takes one or 
other of these steps the directors can, if they are so advised, disregard the wishes and 
instructions of the members in all matters not specifically reserved (either by the Act 
or the articles) to a general meeting. And, as we shall see in a later chapter, the 
practical difficulties in the way of effectively exercising even this measure of supervi- 
sion are very great owing to the directors’ control over the proxy-voting machinery. 
The old idea that the general meeting alone is the company’s primary organ and the 
directors merely the company’s agents or servants, at all times subservient to the gene- 
ral meeting, seems no longer to be the law as it is certainly not the fact.” 


From the above discussion it will thus appear clear that the normal rule iy 
that in an action arising out of a dispute within the Company the appropriate 
agency to start an action on the company’s behalf is the Board of -Directors, 
though as an exceptional measure it has been ruled that if the directors can- 
not and will not start proceedings in the company’s name, the power to do so 
reverts to the general meeting. But the manner in which the general meeting 
can retain the ultimate control is only through its power to amend the Arti- 
cles and remove the directors and to substitute others more to its taste, and 
until the general meeting takes one or the other step, the directors can, if 
they are so advised, disregard the wishes and instructions of the members in 
all matters not specifically reserved to a general meeting. With this position 
having been clarified, we will have to revert to what has been in the instant 
case, It is true, as has been pointed out by Mr. Sen, that after the judgment 
and orders were passed by the learned Judge on August 28, 1969, the Board 
of Directors of respondent No. 1 Company at its meeting held on October 16, 
1969 in disregard of the wishes of the share-holders communicated to it through 
its unanimous resolution passed at their meeting held on October 3, 1969 re- 
fused to prefer an appeal. But the question is whether a mere refusal on the 
part of the directors to prefer an appeal and mere unanimous resolution passed 
by the share-holders to prefer an appeal against the impugned judgment and’ 
order is enough to come to the conclusion that an appeal in law can be pre- 
ferred by the Company through its share-holders. Before the matter was dis- 
posed of by the learned Judge on August 28, 1969, on that very day at about 
10.00 A.M. the Board of Directors in their meeting resolved that respondent 
No. 1 Company should submit to the orders of the Court, subject to certain 
reservations being made in regard to the Company’s appeal in regard to its 
employees and the Civil Suit preferred by the Company against respondent 
No. 2 and other employees and it may be stated that this resolution was unani- 
mously passed by all the directors who were present including the directors 
who represented the share-holders on the Board. This happened prior to the 
disposal of the petition by judgment and order by the learned Judge in Court 
and after the judgment and orders were passed by the learned Judge the 
Board of Directors, as pointed out by Mr. Sen, passed a resolution refusing to 
prefer an appeal notwithstanding the share-holders’ desire being communi- 
cated to it at its meeting held on’ October 16, 1969. In this situation we feel’ 
that unless the resolution passed by the Board of Directors: on August 28, 1969 
as also the resolution passed by the Board of Directors on October 16, 1969 
were set aside by proper steps being taken in that behalf, it would not be 
open to the Company to prefer an appeal through ‘its share-holders. The rè- 
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solutions of the Board of Directors must in the first instance be got rid of by 
taking proper proceedings by the share-holders in that behalf and unless that 
step is taken it would not be open to the share-holders to prefer an appeal to 
this Court against the impugned judgment and order. Obviously, it would 
not be open to them to challenge those resolutions by way of present appeal 
itself which they have thought fit to file. It may be stated that even in the 
Memo of Appeal they have not sought to challenge those resolutions as being 
not binding on them or as being against the interest of respondent No. 1 Com- 
pany. In this view of the matter, we feel that the requisite steps to challenge 
and set aside the relevant resolutions not having been taken the present appeal 
preferred by the Company through its share-holders would be incompetent 
and in our view, the appeal must be held to be incompetent on both prelimi- 
nary points urged by Mr. Khambatta before us. 


Turning to the maintainability of Appeal No. 153 of 1969 which has been 
preferred by original respondents Nos. 8 and 10, in our view, the objection is 
clearly well-founded. It is not disputed that original respondents Nos. 8 
and 10 have never been the share-holders of the Company at any time and 
they have been merely the directors of the Company and the appeal has been 
preferred by them obviously in their capacity as directors of respondent No. 1 
Company and also because they were the parties eonomsnee to the original 
proceedings. In their case the position is abundantly clear that they were the 
parties to the Board’s resolution passed at its meeting held on August 28, 
1969 at 10.00 A.M. to the effect that the Company should submit to the orders 
of the Court subject to reservations being made in regard to the Company’s 
appeal qua the employees and the suit filed by the Company against respon- 
dent No. 2 and other employees and it must be mentioned that this particular 
resolution was unanimously passed by all the directors who were present at 
the meeting including respondents Nos. 8 and 10. In other words, respondents 
Nos. 8 and 10 had voted for such resolution, namely that respondent No. 1 Com- 
pany should submit to the orders of the Court subject to the reservations 
made. Having been parties to such a resolution it would not be open to these 
respondents to prefer an appeal on behalf of respondent No. 1 Company. Mr. 
Thakkar appearing for the original respondents Nos. 8 and 10 contended be- 
fore us that as eonominee parties to the proceeding the statement that was 
made to the Court on their behalf was that they denied all the allegations in 
the petition made against them and maintained that there was no material for 
the allegations against them and there was no prayer for their removal but 
they further stated that they were willing to submit to the orders of the Court 
for the reconstitution of the Board of Directors of respondent No. 1 Company. 
He urged that by making such statement to the Court they should not be taken 
to have waived their right of appeal and they could point out to the appellate 
Court that the impugned judgment and orders were improper or wrong in 
law. In our view, as we have already indicated in the earlier part of our 
judgment, unless the impugned orders are shown to be utterly without juris- 
diction and beyond the powers of the Court, it would not be open to these ori- 
ginal respondents to prefer an appeal on merits of the impugned order in 
view of the statement that was made on their behalf to the Court subject to 
whatever reservations that were made while making that statement. In our 
view, therefore, neither in their capacity as directors of respondent No. 1 
Company nor as conominee parties to the original proceedings the original 
respondents Nos. 8 and 10 are entitled to prefer this appeal on merits to this 
Court. The preliminary objection against the maintainability of this appeal 
must, therefore, be upheld. ‘ 

However, we do not propose to dispose of these appeals by merely upholding 
the preliminary objections to their maintainability. We will proceed to deal 
with these appeals on merits on the assumption that these appeals are com- 
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petent and on that basis we will proceed to deal with the contentions that were 
urged on behalf of respondent No. 1 Company represented by its share-holders 
in Appeal No. 154 of 1969 and on behalf or original respondents Nos. 8 and 
10 in Appeal No, 153 of 1969. 


On merits, the impugned judgment and orders passed by the learned Judge on 
August 28, 1969 were challenged both in regard to their legality and propriety. 


On the question of legality it was contended that the reconstituted Board 
for a period of seven years in the manner done by the learned Judge was viola- 
tive of ss. 255 and 408 of the Companies Act. It was pointed out that out of the 
eleven directors of the reconstituted Board only the three directors who are to 
represent the share-holders have been directed to retire in accordance with the 
Articles of the Company at each ordinary general meeting and that they 
should be eligible for re-election, but so far as the remaining directors are 
concerned, namely three directors who are to be nominees of the Central Govern- 
ment, and five to be appointed by the Court, they have not been subjected to 
retirement by rotation and it was further pointed out that instead the learned 
Judge has directed that a vacancy among these directors should be filled up 
by the Central Government or the Court as the case may be. The reconsti- 
tution of the Board in the aforesaid manner, it was urged, was in contraven- 
tion of the provisions of s. 255 of the Companies Act whereunder it has been 
provided that at every annual general meeting, not less than two-thirds of the 
total number of directors of a public company, be persons whose period of 
office is liable to determination by retirement of directors by rotation. In 
other words, according to the directions given by the learned Judge more than 
2/8rd of the total number of directors on the reconstituted Board were im- 
mune from being made to retire by rotation and this was contrary to the pro- 
visions of s. 255. It was also contended that the period during which the 
reconstituted Board was to operate has been fixed at seven years, which, in other 
words, means that the Company and its share-holders have been deprived of 
their right to have full corporate management over its affairs and dealings for 
such long period of seven years, that is to say, the share-holders’ right to have 
the affairs and dealings of the Company managed through elected directors to 
the extent of 2/8rd of the total number has been drastically curtailed. It was fur- 
ther pointed out that in order to give effect to his order the learned Judge had 
amended the original Article 95 of the Articles of Association of respondent 
No. 1 Company and according to the modified Article 95 it has been provided 
that at each Ordinary General Meeting the directors elected by the share- 
holders shall retire from office and there is no provision made for retirement 
by rotation in regard to remaining directors. It was contended that the Court 
was not entitled to frame a new Article 95 in the manner done which was con- 
trary to s. 255 of the Companies Act and that as. 398 and 402 under which the 
petition has been disposed of do not confer any authority on the Court to 
frame such an Article contrary to s. 255 of the Companies Act. Mr. Sen con- 
tended that though under cls. (a) and (g) of s. 402 any order passed by the 
Court in a proceéding instituted under s. 398 could provide for the regulation 
of the conduct of the Company’s affairs in future and could also provide for 
any other matter for which in the opinion of the Court it is just and equitable 
that provision should be made, the section did not confer any authority or 
power upon the Court to frame an Article which would be contrary to s. 255. 
In other words, according to him, any order making provision for the regula- 
tion of the conduct of the Company’s affairs in future and making provision 
for any other matter which in the opinion of the Court it would be just and 
equitable to make, the Court’s orders and any provision made thereunder must 
be in consonance with the other provisions of the Act. The Board as re- 
constituted by the learned Judge was also challenged on the ground that it 
contravened the provisions of s. 408 of the Companies Act and in this behalf 
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it was pointed out that the said section while conferring power on the Central 
Government to prevent oppression or mismanagement had conferred power on 
that Government to appoint not more than two persons to hold office as direc- 
tors of a particular publie company whereas in the instant case the Central 
Government. had been permitted by the learned Judge to nominate three no- 
minees of their own to hold office as directors on the reconstituted Board. He, 
therefore, urged that the reconstituted Board which included three members 
of the Central Government was contrary to s. 408 of the Companies Act. 


In support of his aforesaid contentions Mr. Sen invited our attention to 
two or three aspects which according to him have a bearing on the contentions 
raised by him. In the first place, he pointed out that under s. 9(b) it has been 
provided that any provision contained in the memorandum, articles, agreement 
or resolution of a company shall, to the extent to which it is repugnant to the 
provisions of the Act, become or be void as the case may be; in other words, 
the provisions of the Act have an overriding effect and would prevail over any 
thing repugnant contained in the Memorandum or Articles or agreement or 
resolution of a Company. Relying on this provision he contended that since 
the amended Article 95 introduced as a result of the learned Judge’s order 
was contrary to the provisions of s. 255 of the Companies Act, it would be hit 
by s. 9(b) of the Act and this indicated that the Court would have no power 
or authority to frame such an article which would be inconsistent with the 
provisions of the Act. Secondly, he pointed out that whenever it was intend- 
ed that any provision of the Act should be overridden by anything contained 
in the Memorandum or Articles of a company appropriate language had been 
used in several sections of the Act and in that behalf he invited our attention 
to the provisions like ss. 181, 197A and 265 of the Act, all of which sections 
commence with a non-obstante clause. He particularly relied upon s. 265 
under which an option has been given to the Company to adopt the principle 
of proportional representation for the appointment of directors and the rele- 
vant provision is to this effect that notwithstanding anything contained in the 
Act, the articles of a company may provide for the appointment of not less 
than two-thirds of the total number of the directors of a public company, ac- 
cording to the principle of proportional representation, whether by the single 
transferable vote or by a system of cumulative voting or otherwise, the appoint- 
ments being made once in every three years and interim casual vacancies being 
filled in accordance with the provisions, mutatis mutandss, of s. 262. He point- 
ed out that neither s. 398 nor s. 402 of the Companies Act under which the im- 
pugned orders were passed contained any such non-obstante clause and accord- 
ing to him, the absence of nop-obstante clause in these sections clearly shows 
that the Court could not by any order passed thereunder make a provision or 
modify any Article or insert a new Article which would be contrary to s. 255 
of the Act. Thirdly, he strongly relied upon s. 404 of the Companies Act 
which deals with the effect of alteration of memorandum or articles of a com- 
pany by Court’s order under s. 397 or 398. Under sub-cl. (J) of s. 404 it 
has been provided that where an order under s. 397 or 398 makes any altera- 
tion in the memorandum or articles of a company, then, notwithstanding any 
other provision of the Act, the company shall not have power, except to the 
extent, if any, permitted in the order, to make, without the leave of the Court, 
any alteration whatsoever which is inconsistent with the order, either in the 
memorandum or in the articles. This provision clearly shows that any altera- 
tion in the memorandum or articles made by the Court while acting under 
s. 897 or 898 read with s. 402 becomes effective and operative and that such 
alteration cannot, notwithstanding any power conferred on the Company by 
the Act, be further altered, modified or annulled except with the leave of the 
Court; sub-s. (2) provides that the alterations made by the Court’s order 
shall, in all respects, have the same effect as if they had been duly made by the 
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Company in accordance with the provisions of this Act, and the said provisions 
shall apply accordingly to the memorandum or articles as so altered. Relying 
on the words ‘‘the alterations .... shall in all respects, have the same effect” 
occurring in sub-s. (2) he urged that the altered articles would have ‘‘the same 
effect’? meaning thereby that they should not be contrary to any of the pro- 
visions of the Act. Further, Mr. Sen placed reliance upon two cases decided 
by the Supreme Court under the Delhi Shops and Establishments Act, reported 
in Hindustan Times Ltd. v. Their Workmen® and Dalmia Cement Lid., New Delhi 
v. Their Workmen’ in support of his contention. He thus urged that since the 
orders and directions reconstituting the Board in the aforesaid manner were 
violative of the provisions of s. 255 and s. 408 of the Act, the same were illegal 
and deserved to be set aside. 

In our view, the submissions made by Mr. Sen on the point of legality or other- 
wise of the impugned orders will have to be appreciated in the context of the 
principal question as to what are the powers of the Court when it is acting in 
proceedings instituted under ss. 397, 398 read with s. 402 of the Companies Act. 
The questions whether a Board of Directors of the type indicated in the impugn- 
ed order could be reconstituted by the Court or not and whether the 
Court had power to frame an article inconsistent with the provisions 
of s. 255 of the Act or not must in the ultimate analysis depend upon 
the true ambit of the powers of the Court under s. 397 or 398 read 
with s. 402, for, if these sections confer upon the Court jurisdiction and 
powers of the widest amplitude to pass appropriate orders which the circum- 
stances of the case may require, it would be difficult to accept Mr. Sen’s submis- 
sions that the impugned orders and directions are liable to be set aside on the 
basis that the reconstituted Board or modified Article 95 was not in consonance 
with s. 255 of the Act. To correctly appreciate the ambit of the Court’s juris- 
diction and the amplitude of the Court’s powers under ss. 397, 398 read with : 
s. 402 of the Companies Act 1956, it will be necessary to consider the entire 
scheme of the Act pertaining to corporate management of companies. At the 
outset, it may be stated that all these concerned provisions occur in Part VI of 
the Act which deals with the Management and Administration of Companies. It 
may further be pointed out that in this part there are eight chapters. Chap- 
ter I contains general provisions with regard to corporate management and ad- 
ministration of the companies such as registered office, registers of members and 
debenture holders, annual returns, meetings and proceedings, accounts, audit, 
investigation etc.; chapter II, which includes s. 255, deals with directors, their 
qualification, disqualification and remuneration, meetings of the Board, Board’s 
powers, procedure where directors are interested, ete; chapter III deals with 
Managing Agents, their appointment, remuneration, restrictions on their powers 
ete.; chapter IV deals with Secretaries and Treasurers; chapter IV-A deals with 
powers of Central Government to remove managerial personnel from office on the 
recommendation of the Tribunal; chapter V deals with arbitration, compromises, 
arrangements and reconstructions; chapter VI, which includes ss. 397 to 409, 
deals with prevention of oppression and mismanagement; chapter VII deals with 
constitution and powers of Advisory Committee and chapter VIII contains mis- 
cellaneous provisions. It will thus be seen that s. 255-on which substantially the 
entire argument of Mr. Sen is based is to be found in Chapter II which deals 
with Directors and the constitution of the Board, through which agency the 
corporate management of the affairs of a company is usually undertaken, while 
Chapter VI, which contains material provisions from ss. 397 to 409, deals with 
matters pertaining to prevention of oppression and mismanagement arising 
out of corporate management. In other words, it is very clear that Chapter 
II which includes s. 255 deals with corporate management of a company 
through directors in normal circumstances, while Chapter VI deals with emer- 
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gent situations or extraordinary circumstances where the normal corporate 
management has failed and has run into oppression or mismanagement and 
steps are required to be taken to prevent oppression and/or mismanagement in 
the conduct of the affairs of a company. It is in view of this scheme which is 
very apparent on a fair reading of the arrangement of chapters and the sec- 
tions contained in each chapter which are all grouped under Part VI of the 
Act that the question will have to be answered as to whether the powers of 
Court under Chapter VI (which includes ss. 897, 398 and 402) should be read 
as subject to the provisions contained in the other Chapters which deal with 
normal corporate management of a company and in our view, in the context of 
this scheme having regard to the object that is sought to be achieved by ss. 397, 
398 read with s. 402, the powers of the Court thereunder cannot be so read. 
Further an analysis of the sections contained in Chapter VI of Part VI of the 
Act will also indicate that the powers of the Court under s. 397 or 398 read 
with s. 402 cannot be read as being subject to the other provisions contained 
in sections dealing with usual corporate management of a company in normal 
cireumstances. As stated earlier, Chapter VI deals with the prevention of 
oppression and mismanagement and the provisions therein have been divided 
under two heads—under head A powers have been conferred upon the Court 
to deal with cases of oppression and mismanagement in a company falling 
under s. 397 and s. 398 of the Act while under head B similar powers have 
been given to the Central Government to deal with cases of oppression and 
mismanagement in a company but it will be clear that some limitations have 
been placed on Government’s powers while there are no limitations or restric- 
tions on Court’s powers to pass orders that may be required for bringing to 
an end the oppression or mismanagement complained of and to prevent further 
‘oppression or mismanagement in future or to see that the affairs of the com- 
pany are not being conducted in a manner prejudicial to public interest. In 
other words, whenever the Legislature wanted to do so it has made a distinc- 
tion between powers conferred on the Government (vide s. 408) and powers 
conferred on the Court (vide s. 402) while dealing with similar emergent 
situations or extraordinary circumstances arising in the management of a com- 
pany and in the case of the Government it has placed restrictions or limita- 
tions on Government’s powers but no restrictions or limitations of any thing 
have been prescribed on the Court’s powers; if the Legislature had desired 
that the Court’s powers while acting under s. 397 or 398 read with s. 402 
should be exercised subject to or in consonance with the other provisions of 
the Act it would have said so. Moreover, the topics or subjects dealt with by 
ss, 397 and 398 are such that it becomes impossible to read any such restric- 
tion or limitation on the powers of the Court acting under s. 402. Under 
gs. 397 read with s. 402 power has been conferred on the Court ‘‘to make such 
orders as it thinks fit” if it comes to the conclusion that the affairs of a com- 
pany are being conducted in a manner prejudicial to public interest or in a 
manner oppressive to any member or members and that to wind up the com- 
pany would unfairly prejudice such member or members but that otherwise 
the facts would justify the making of a winding up order on the ground that 
it was just and equitable that the company should be wound up “with a view 
to bringing to an end the matters complained of”. Similarly, under s. 398 
read with s. 402 power has been conferred upon the Court “to make such 
orders as tt thinks fit” if it comes to the conclusion that the affairs of the com- 
pany are being conducted in a manner prejudicial to public interest or in a 
manner prejudicial to the interests of the company or that a material change 
has taken place in the management or control of the company by reason of 
which it is likely that the affairs of the company will be conducted in a man- 
ner prejudicial to publie interest or in a manner prejudicial to the interests 
of the company ‘‘with a view to bringing to an end or preventing the matters 
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complained of or apprehended’. Both the wide nature of the power con- 
ferred on the Court and the object or objects sought to be achieved by the 
exercise of such power are clearly indicated in ss. 397 and 398. Without pre- 
judice to the generality of the powers conferred on the Court under these sec- 
tions s. 402 proceeds to indicate what type of orders the Court could pass 
and cls. (a) to (g) are clearly illustrative and not exhaustive of the type of 
such orders. Clauses (a) . and (g) indicate the widest amplitude of the 
Court’s power; under cl. (a) the Court’s order may provide for the regula- 
tion of the conduct of the company’s affairs in future and under el. (g) the 
Court’s order may provide for any other matter for which in the opinion of 
the Court it is just and equitable that provision should be made. An exa- 
mination of the aforesaid sections clearly brings out two aspects, first the 
the very wide nature of the power conferred on the Court and secondly the object 
that is sought to be achieved by the exercise of such power with the result 
that the only limitation that could be impliedly read on the exercise of the 
power would be that nexus must exist between the order that may be passed 
thereunder and the object sought to be achieved by these sections and beyond 
this limitation which arises by necessary implication it is difficult to read any 
other restriction or limitation on the exercise of the Court’s power. We are, 
therefore, unable to accept Mr. Sen’s contention that the Court’s powers under 
s. 398 read with s. 402 should be read as subject to the other provisions of the 
Act dealing with normal corporate management or that the Court’s orders and 
directions issued thereunder must be in consonance with the other provisions 
of the Act. 

There is another aspect of ss. 397, 398 and 402 which also shows that no 
such limitation as is sought to be suggested by Mr. Sen can be read on the 
Court’s power while acting under these sections. Section 397 clearly suggests 
that the Court must come to the conclusion that the company’s affairs are be- 
ing conducted in a manner prejudicial to public interest or in a manner op- 
pressive to any member or members of the company and that to wind up the 
company would unfairly prejudice such member or members, but that other- 
wise the facts would justify the making of a winding up order on the ground 
that it was just and equitable that the company should be wound up before 
any order could be passed by it. In other words, instead of destroying the 
corporate existence of a company the Court has been enabled to continue its 
corporate existence by passing such orders as it thinks fit in order to achieve the 
objective of removing the oppression to any member or members of a company 
or to prevent the company’s affairs from being conducted in a manner prejudi- 
cial to public interest. Similarly, sub-s. (2) of s. 898 clearly provides that where 
the Court is of the opinion that the affairs of the company are being conducted 
in a manner suggested in sub-s. (1), then, the Court may with a view to bringing 
to an end or preventing the matters complained of or apprehended, make such 
order as it thinks fit. In other words, ss. 397 and 398 are intended to avoid 
winding up of the company if possible and keep it going while at the same 
time relieving the minority share-holders from acts of oppression and mis- 
management or preventing its affairs being conducted in a manner prejudicial 
to public interest and if that be the objective the Court must have power to 
interfere with the normal corporate management of the company. If under 
8. 398 read with s. 402 the Court is required by its order to provide for the 
regulation of the conduct of the company’s affairs in future because of oppres- 
sion or mismanagement that has occurred during the course of normal corpo- 
rate management, the Court must have the power to supplant the entire cor- 
porate management or rather corporate mismanagement by resorting to non- 
corporate management which may take the form of appointing an administra- 
tor or a special officer or a committee of advisors etc. who could be in charge 
of the affairs of the company. If the Court were to have no such power the 
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very object of the section would be defeated. We must observe in fairness 
to Mr. Sen that it was not disputed by him that powers of the Court under 
s. 398 read with s. 402 of the Companies Act were wide enough to enable the 
Court to appoint an administrator or a special officer or a committee of advi- 
sors for the future management of the company and thereby supplant com- 
pletely the corporate management through Board of Directors and it was 
conceded that it should be so for the simple reason that if as a result of cor- 
porate management that has been allowed to run for a certain period oppres- 
sion or mismanagement has resulted, the Court should have power to substitute 
the entire corporate management by some form of non-corporate management 
and while doing so the Court cannot obviously have any regard or be subject 
to the other provisions dealing with the corporate form of management. But 
what was urged by Mr. Sen was that if while acting under s. 398 read with 
s. 402 the Court thought fit to have recourse to a mode of corporate type of 
management, for example, if the Court felt proper to have a Board of Direc- 
tors for future management, then such corporate mode of management to be 
provided by the Court should conform to other provisions of the Act dealing 
with corporate management. It is not possible to accept this contention of 
Mr. Sen for two reasons. In the first place, if the Court’s power under these 
sections is wide enough to have the corporate management supplanted wholly 
or completely, it is difficult to understand why the Court should not have power 
to make a partial inroad or encroachment and have a truncated form of cor- 
porate management if the exigencies of the case required it, and any truncated 
form of corporate management can never conform to all the provisions deal- 
ing with corporate management. Secondly, it will all depend upon the facts 
and circumstances of each case as to how, in what manner and to what extent 
the Court should allow the voice of the share-holders’ directors on the Board 
of Directors to prevail over that of the other directors and we do not think 
that the Court’s powers in that behalf could in any manner be curbed. In 
our view, therefore, the position is clear that while acting under s. 398 read 
with s. 402 of the Companies Act the Court has ample jurisdiction and very 
wide powers to pass such orders and give such directions as it thinks fit to 
achieve the object and there would be no limitation or restriction on such 
power that the same should be exercised subject to the other provisions of the 
Act dealing with normal corporate management or that such orders and direc- 
tions should be in consonance with such provisions of the Act. 


Considerable emphasis was laid by Mr. Sen on the fact that there was ab- 
sence of a non-obstante clause in any of the relevant sections viz. ss. 397, 398 
and 402. His contention was that whenever the Legislature intended that 
any of the provisions of the Act should be overriden the Legislature has clear- 
ly expressed its intention by using appropriate language, namely by user of 
a non-obstante clause and since there was no non-obstante clause in s. 397 or 
s. 398 read with s. 402 of the Act, the Court’s power thereunder could not 
override the other provisions of the Act but would be subject to such pro- 
visions. In the first place, like a deeming provision which is sometimes made 
‘with a view to make explicit what is obvious a non-obstante clause is also used 
at times ex abundanti cautela to make explicit what is obvious and therefore 
the absence of that clause would not necessarily lead to an inference suggested 
by Mr. Sen. Secondly, normally such non-obstante clause becomes necessary 
when the enacted provision or enacted clause is necessarily going to conflict 
with the other provisions of the Act and if there would be no such conflict, 
then there would be no necessity to use a non-obstante clause and we shall 
indicate presently that there is no necessary conflict between the provisions 
of s. 397 and s. 398 read with s. 402 and the provisions of s. 255 of the Act 
and, therefore, the non-obstante clause must not have been used while enact- 
ing the relevant sections. By the very nature the provisions contained in 
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ss. 397 and 398 read with s. 402 have been enacted to meet emergent situations 
and extraordinary circumstances while s. 255 contains provisions which would 
operate when the normal corporate management of a company is being run. 
Normally the two sets of circumstancés in which the two sets of provisions 
would operate would be mutually exclusive. Therefore, there is no question 
of a conflict necessarily arising between these two provisions and this, in our 
view, sufficiently explains the absence of a non-obstante clause in ss. 397, 398 
and 402 of the Act. It is true that while conferring powers on the Central 
Government to prevent oppression or mismanagement under s. 408 a non- 
obstante clause has been used.. But indisputably there is substantial differ- 
ence between the powers conferred upon the Court under s. 897 or 398 read 
with s. 402 and the powers conferred upon the Central Government under 
s. 408, inasmuch as, on the powers of the Court no restrictions or limitations 
of any kind have been put while restrictions and limitations have been placed 
on the Government’s power to grant relief, in cases of oppression and mis- 
management. Even the manner in which, the extent to which and the period 
for which relief could be granted by the Government has been indicated and 
on account of this the provisions of s. 408 would necessarily come in conflict with 
the other provisions of the Act dealing with corporate management including 
s. 255 and, therefore, a non-obstante clause was used at the commencement of 
s. 408. We are, therefore, inclined to take the view that the absence of a non-obs- 
tante clause in ss. 397, 398 and 402 does not lead to an inference suggested by 
Mr. Sen. Moreover, we have already indicated that there is neither a non-obs- 
tante clause contained in any of these sections nor is there language to indicate 
that the Court’s powers under these sections are to be exercised subject to any 
of the other provisions of the Act. In such a situation the ambit of the Court’s 
powers must be determined by the scheme of Part VI in which all the concer- 
ned sections appear, the language employed in these relevant sections and the 
objects sought to be achieved by them and in this context it would be useful 
to refer to the rule of construction enunciated in Maxwell on The Interpreta- 
tion of Statutes, 12th edn. p. 45 to which our attention was invited by Mr. 
Phadke. The relevant rule of construction has been stated thus: 

“Tf the choice is between two interpretations, the narrower of which would fail 
to achieve the manifest purpose of the legislation, we should avoid a construction which 
would reduce the legislation to futility and should rather accept the bolder construction 
based on the view that Parliament would legislate only for the purpose of bringing about 
an effective result,’ ” 


The above passage is based on the judgment of Viscount Simon L.C. in the 
case of Nokes v. Doncaster Amalgamated Collieries, Ld.,3 and, in our view, 
the rule could be applied to the instant case. Having regard to the admitted 
position that there is neither a non-obstante clause contained in any of these 
relevant sections nor is there anything to indicate that the Court’s powers un- 
der these sections are to be exercised subject to any of the other provisions of 
the Act, there is a choice available to the Court and having regard to the 
manifest purpose of the legislation, it will be difficult to accept the contention 
of Mr. Sen that the narrower construction of these sections leading to curtail- 
ment of powers conferred upon the Court should be adopted simply because 
the provisions do not contain any non-obstante clause; instead we are inclined 
to adopt a broader construction, inasmuch as, such construction would have 
the effect of achieving the desired result. 

It was next contended by Mr. Sen that Article 95 as reframed by the learn- 
ed Judge being in contravention of s. 255 would be void under s. 9(b) of the 
Act and this indicated that the Court’s powers under s. 398 read with s. 402 
should be read as subject to the other provisions of the Act. According to 
him, under s. 9(6) of the Act any provision contained in the memorandum, 
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articles, agreement or resolution of a company, to the extent to which it is 
repugnant to the provisions of the Act, is declared to be void and relying upon 
this provision it was urged by Mr. Sen that the Court’s power to frame a new 
Article 95 and substitute the same in place of the old one, since it contravened 
the provisions of s. 255, would be hit by s. 9(b) and as such it should be held 
that the Court had no power to introduce any such article. In our view, there 
are two aspects of s. 9(b) which have a bearing on this contention; first s. 9 
commences with a saving clause, viz. “Save as otherwise expressly provided in 
the Act” and secondly under cl. (b) thereof any provision contained in the 
memorandum, articles ete. is declared to be void to the extent to which it is 
repugnant to the provisions of this Act. In our view, essentially it is a ques- 
tion of true and proper construction of the Court’s powers under s. 397 or 
398 read with s. 402 and having regard to the scheme of Part VI which in- 
cludes all the sections dealing with management and administration of com- 
panies, the language employed in the relevant ss. 397, 398 and 402 and the 
object that is sought to be achieved by these sections if once it is held that on 
a true construction the Court has widest possible jurisdiction and ample powers 
to pass such orders ‘as it thinks fit to bring about the desired result in the 
management of the affairs of a company and that the exercise of such powers 
is not subject to the other provisions of the Act, there would be no question of the 
Court not being able to reframe or insert a new article which be in conflict with 
some provisions of the Act. We are inclined to take the view that'ss. 397, 398 
and 402 by their very nature, and contents indicate that they are intended to 
operate as express provision to the contrary and would be covered by the 
phrase ‘Save as otherwise expressly provided in the Act’. In any case as 
discussed earlier, the two sets of situations in which the provisions of s. 255 
and provisions of s..397 or 398 read with s. 402 would respectively operate are 
entirely different and mutually exclusive and as such there will be no repug- 
nancy between any article that may be reframed or inserted by the Court 
while passing orders under s. 398 read with s. 402 and other provisions of the 
Act including s. 255 which deal with normal corporate management of a Com- 
pany. The contention that the reframing or insertion of a new article like 
Article 95 as done in this case will be hit by s. 9(b) cannot be accepted. 

The only other aspect which was pressed by Mr. Sen was the one emerging 
from sub-s. (2) of s. 404. Sub-section (2) of s. 404 provides that the altera- 
tions made by the Court’s order in the memorandum or articles of company 
shall, in all respects, have the same effect as if they had been duly made by 
the company in accordance with the provisions of the Act. Great emphasis 
was laid by Mr. Sen upon the expression ‘‘shall, in all respects, have the same 
effect” occurring in sub-s. (2) and according to Mr. Sen, this expression clearly 
suggested that the altered article should not be repugnant to any of the pro- 
visions of the Act for otherwise such an article would be hit by the provisions 
of s. 9(b) of the Act. In our view, the contention is without any substance. 
The expression ‘‘shall, in all respects, have the same effect’’ is to be read in 
the light of s. 36 of the Act which provides for effect of memorandum and 
articles. Section 36 provides that subject to the provisions of the Act, the 
memorandum and articles, shall, when registered, bind the company and the 
members thereof to the same extent as if they respectively had been signed by 
the company and by each member, and contained covenants on its and his part 
to observe all the provisions of the memorandum and of the articles. All 
that sub-s. (2) of s. 404 therefore provides is that the altered article that may 
be introduced by reason of Court’s order will have the same binding effect 
as contemplated by s. 36 of the Act. In other words, the altered article will 
bind the company and the members thereof to the same extent as if it 
had been signed by the company and by each member and that it contained 
covenants on its and his part to observe all the provisions thereof. Besides, 
‘we have already rejected the contention that reframing or insertion of a new 
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article by the Court acting under s. 398 read with s, 402 will be hit by s. 9(2) 
of the Act. 

Having regard to the above discussion, we are clearly of the view that the 
Court had jurisdiction to reconstitute the Board in the manner done in this case 
and such Board is not violative of s. 255 of the Companies Act and we are 
also of the further view that the learned Judge had ample powers to alter 
the original Article 95 of respondent No. 1 Company in the manner done by 
him while acting under s. 398 read with s. 402 of the Act. 

Turning to the contention that the reconstituted Board in the manner done 
by the learned Judge was violative of s. 408 of the Companies Act, it is 
obvious that the contention is ill-conceived. In our view, s. 408, the contra- 
vention of which is complained of, is not applicable to the facts of the case, 
becanse in the instant case it is not the Central Government that has nomi- 
nated its nominees as directors of respondent No. 1 Company and hence no 
question of exceeding the limit of two directors as mentioned in the section 
can arise. The restrictions contemplated in the section are applicable when 
the Central Government exercises the power conferred on it thereunder where- 
as in the instant case powers have been exercised by the Court under s. 398 
read with s. 402 of the Act and as such it is difficult to accept the contention that 
the exercise of such power is contrary to the provisions of s. 408 of the Act. In 
point of fact all that had happened was that the learned Judge invited sug- 
gestions from counsel appearing for the Union of India to suggest names of 
three persons as nominees of the Central Government whom he wanted to 
appoint on the reconstituted Board and after the names were mentioned to 
him he appointed those persons as Government nominees on the reconstitut- 
ed Board. The decision to reconstitute the Board with three direc- 
tors being the representatives of the share-holders, three directors being the 
representatives of the Central Government and five directors being appointed 
by the Court was taken by the learned Judge himself and after taking this 
decision he invited suggestions as to who should be the representatives of the 
respective parties and it is this manner that the learned Judge came to appoint 
the three nominces of the Central Government on the reconstituted Board of 
respondent No. 1 Company. The contention, therefore, that the reconstituted 
board is violative of s. 408 is without any substance. 

We may now briefly refer to the two decisions of the Supreme Court on which 
Mr. Sen relied. The first decision was the case of Hindustan Times Lid. v. 
Their Workmen, and the other was the case of Dalmia Cement Lid. New Delhi 
v. Their Workmen. In both the cases the Court was concerned with the provi- 
sions of s. 22 of Delhi Shops and Establishments Act which fixed the maximum 
of sick leave or casual leave with wages to a period of 12 days and further de- 
clared that such leave shall not be accumulated and in both the Courts held that 
the relief in the matter of sick leave that had been granted by the Industrial 
Court to certain workers was in contravention of s. 22 of that Act and hence 
was illegal and required to be set aside. In the former case admittedly a 
large number of workmen covered by the reference were governed by the 
provisions as regards leave of the Delhi Shops and Establishments Act and the 
Industrial Tribunal had fixed the period of sick leave at 15 days and had 
permitted accumulation, which was contrary to express provision of s. 22 
of the said Act and the Court took the view that it was clear that as regards 
those workmen to whom the Delhi Shops and Hstablishments Act, 1954 applied 
the Tribunal had acted illegally in fixing the period of sick leave at 15 days 
and permitting accumulation and on that ground the Court set aside that 
direction in the award and instead directed that the Company should allow 
to the workmen to whom the Delhi Shops and Establishments Act applied, 
sickness or casual leave of a total of 12 days with full pay and allowances and 
that such leave shall not be accumulated. In the other case the clerical staff 
in a certain establishment used to get 12 days sick leave and 12 days casual 
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leave while the subordinate staff was getting only 12 days sick and casual 
leave in a year and in that situation the Tribunal accepted the workmen’s 
contention that the discrimination was unjustified and directed that the work- 
men should also get sick and casual leave as enjoyed by the clerical staff. The 
Court held that the Tribunal could not disregard the peremptory direction of the 
Legislature to fix a maximum of 12 days total leave for sickness or casual leave, 
and that the fact that clerks were allowed sick and casual leave more than 
maximum mentioned in s. 22 did not entitle the Tribunal to disregard those 
provisions. The Tribunal having thus acted illegally in directing the grant 
of sick and casual leave more than the maximum fixed by s. 22 the said direc- 
tion was set aside by the Court. Obviously the Industrial Tribunal could not 
give directions which were contrary to the express provision of s. 22 of the 
Delhi Shops and Establishments Act. In our view, these decisions would not 
be applicable to the facts of this case where the question is what is the amplitude 
of the powers of the Court on a true interpretation of ss. 397, 398 and 402 of 
the Companies Act when the Court is called upon to- meet emergent situations 
or extraordinary circumstances in the management of the affairs of a company 
where the normal corporate management has failed. 

In the context of the above question Mr. Phadke invited our attention to 
three decisions having a bearing on the Court’s powers under s. 402 of the Act, 
namely R.E.S. Corpn. Lid. v. Nageshwara Rao’ Shanti Prasad v. Kalinga 
Tubes Ltd. and Richardson & Cruddas Lid. v. Haridas Mundhra. In the 
first two cases the question had arisen about the nature and scope of Court’s 
power under s. 397 read with s. 402 (equivalent to s. 153C of the old Act) 
while in the last case a question had arisen about the Court’s power under s. 398 
read with s. 402. It will suffice if we refer to the last decision of the Calcutta 
High Court. In that case the question was whether the Court had power to 
appoint Advisory Board to assist the Special Officer who had been appointed 
by an earlier order under s. 402 in a proceeding instituted under s. 398 of the 
Companies Act and while dealing with the nature and scope of the powers con- 
ferred upon Court under s. 402, Justice Mukherji in para. 4 of his judgment 
has observed as follows (p. 696): 

“Now the powers of the Court under S. 402 of the Companies Act are wide. In fact, 
the Court may make any order for the regulation of the conduct of the Company’s affairs 
upon such termg and conditions as may, in the opinion of the Court, be just and equit- 
able in all the circumstances of the case. Constitution of an Advisory Board by orders 
of Court in a proper case of Company management is therefore in my view within the 
competence of the Court under S. 402 of the Companies Act, 1956.” 

Further in para. 5 the learned Judge has observed as follows (p. 696) : 

“Since the appointment of the Special Officer attempts are being made by him to 
put the Company ’s administration on a sound basis. The Corporation now makes the 
application to have a Board of Advisors to assist the Special Officer of this Court in 
regulating and managing the Company’s affairs and its business. The pattern of Court’s 
powers of managing under S. 402 has to be worked out. The section is an innovation 
in Company administration by the Court.” 

We are in agreement with Justice Mukharji’s view that s. 402 is an innovation 
in company administration by the Court and the pattern of the Court’s powers 
of managing thereunder has to be worked out but there is no doubt having 
regard to the scheme of Part VI in which all the sections pertaining to manage- 
ment and administration of company’s affairs occur, the language employed in 
ss. 397, 398 and 402 and the object sought to be achieved by these sections, the 
Court’s powers to regulate the conduct of the company’s affairs in future, must 
of necessity be of the widest amplitude and on a true construction of s. 398 
read with s. 402, we are clearly of the view that no limitation of the type sug- 
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gested by Mr. Sen on the Court’s power could be placed and the same are not 
subject to s. 255 or the other provisions of the Act dealing with normal corpo- 
rate management. The Court had ample powers to reconstitute the Board in 
the manner done and to reframe Article 95 in the manner done and neither the 
reconstituted Board nor the reframed Article 95 are violative of s. 255 or 408 
of the Act. The orders passed and directions given by the learned Judge can- 
not be said to be either illegal or without jurisdiction. The contention with 
regard to legality of the impugned orders and directions, therefore, must fail. 


During the course of his argument Mr. Sen submitted that the Court could 
have achieved its objective by reconstituting the Board of Company No. 1 in 
accordance with s. 255 rather than by contravening the same and in that behalf 
he pointed out that 1/8rd of the total number of directors who are immune 
from retirement by rotation could have been appointed by the Court and out 
of the remaining 2/3 rds who are liable to retire by rotation half the number 
drawn from publie life or profession could have been elected by the share- 
holders but subject to approval or confirmation by the Court and the other 
half to be elected by share-holders without the approval of the Court and if 
this had been done, there would have been no question of either altering the 
existing Article 95 as done by the learned Judge or reconstituting the Board 
in contravention of the provisions of s. 255. On a proper reading of s. 255, 
in our view, the aforesaid submission of Mr. Sen cannot be accepted as it would 
be clear that the reconstitution of the Board as suggested would also contra- 
vene the provisions of s. 255. In the first place, under sub-s. (2) of s. 255 it 
has been provided that the remaining directors, meaning the directors who do 
not retire by rotation, have also to be appointed by the company in general 
meeting, subject, of course, to any regulations in the articles of the company 
in that behalf and as such if these were to be nominated by the Court it would 
amount to interference with share-holders’ right to have corporate management 
through directors appointed by them; secondly even under sub-s. (J) not less 
than 2/8rds of the total number of directors who are liable to retire by rotation, 
have also to be appointed by the company in general meeting, and if half of 
such 2/8rds directors were to be appointed subject to approval of the Court, it 
would amount to placing restriction on the corporate right of the share-holders 
conferred upon them and as such a contravention of s. 255 of the Act. It is 
thus clear that if the learned Judge thought that giving a preponderating and 
effective majority to directors other than the directors representing the share- 
holders was necessary in the facts and circumstances of the case the same could 
not be done without encroaching upon the corporate right of the share-holders 
to manage the company’s affairs and as stated above, this is within the compe- 
tence of the Court acting under s. 398 read with s. 402. 


On the question of propriety of the impugned orders, it was urged by 
Mr. Sen that after removing the past directors, namely respondents Nos. 2, 3 
and 4 and even Mrs. Rama Jain who was regarded as closely associated with 
S. P. Jain, the Court ought not to have reconstituted the Board in the manner 
done but should have accepted the suggestion made on behalf of the share~ 
holders of the company that the reconstituted Board should consist of nine per- 
sons, the five persons of whom could be nominated by Government and the 
four persons could be elected by the share-holders. His contention was that 
the reconstituted Board in effect resulted in drastic curtailment of the share- 
holders’ right to have a corporate management in accordance with s. 255 of the 
Companies Act, that is to say, a drastic curtailment of their right to have the 
company managed by the elected directors. He also urged that such drastic 
curtailment of the share-holders’ right is to last for a period of seven years and 
such drastic curtailment was not warranted. He also complained that all this 
was done without hearing the share-holders and therefore the impugned order 
should be set aside. Similar contentions were urged by Mr. Thakkar on be- 
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half of original respondents Nos. 8 and 9 in their appeal. So far as the pro- 
priety of the impugned orders is concerned, it must be borne in mind that after 
all the section under which the Court acted confers discretion upon the Court 
to pass such orders as it thinks fit and it was in exercise of judicial discretion 
conferred upon the Court that the learned Judge reconstituted the Board in 
the manner done by him and further directed that such reconstituted Board 
should operate for a period of 7 years. Now, nothing has been pointed out 
which will indicate that the discretion has been exercised by the learned Judge 
on any wrong principle or on considerations which were not warranted. If, 
therefore, the discretion was judicially and properly exercised, it would be 
difficult to interfere with the discretion so exercised by him and on this ground 
alone the propriety of order is not liable to be questioned. Apart from this, 
it cannot be forgotten that after all serious allegations of malversation, mis- 
feasance and embezzelment of funds and several acts of mismanagement were 
made against the past directors and the family members of Shanti Prasad Jain. 
It is true that the learned Judge has proceeded on the assumption that those 
allegations were to be regarded as true because that was the attitude adopted 
by all the respondents at the time when the final orders were passed by him. 
But if regard be had to the serious allegations made it will be difficult to hold 
that the learned Judge was wrong if he felt that none of the members of Jain 
family who were connected with the prior mismanagement or who in the opinion 
of the learned Judge were likely to influence the future management of the com- 
pany should not be associated with the management of the company in future. 
The Board as reconstituted by him will have to be regarded as proper Board in 
the circumstances of the case. It is not as if the share-holders’ voice has been 
completely eliminated from future management and the learned Judge has while 
reconstituting the board appointed three persons who would be the representa- 
tives of the share-holders on the Board of the Directors and their voice would be 
heard in the future management of the company, but all that the learned Judge 
was interested in seeing was that a preponderating and effective majority was 
available to the other directors, that is, the directors other than the share-holders’ 
directors so far as future management of the company was concerned and as 
such the Board as reconstituted will have to be upheld as being in the interest 
of the company and public interest. So far as the period of seven years during 
which the share-holders’ right has been curtailed is concerned, we have already 
adverted to the facts that criminal proceedings were pending against respon- 
dent No. 2 and his co-accused and also taxation proceedings under the Income- 
tax Act and other Taxation Laws were pending and if the learned Judge felt 
that these proceedings will take quite some time before the management could 
be handed over back to the share-holders’ directors and that in the meanwhile 
evidence of employees of the Company should be ensured, then even the period 
of seven years cannot be regarded as any unreasonable period. In our view, 
therefore, on merits the propriety of the order is not capable of being challenged 
or interfered with by this Court in appeal. So far as original respondents 
Nos. 8 and 10 (being the appellants in Appeal No. 153 of 1969) are concern- 
ed, the position is still very clear. As eo nominee parties to the original pro- 
ceedings no adverse order has been passed against them, on the contrary they 
have been retained on the reconstituted Board and as such they can have no 
grievance. So far as the share-holders’ right to manage the company in accor- 
dance with s. 255 is concerned, we have already indicated that they had sub- 
mitted to the orders of Court as regards future 'management of the company 
was concerned and future management would include aspects like reconstitu- 
tion of the Board, its personnel, duration, manner in which members of the 
Board should retire by rotation ete. On all these aspects respondents Nos. 8 
and 10 could be said to have submitted to the orders of the Court. Moreover, 
we have already indicated above that they were the parties to and had actual- 
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ly voted in favour of the resolution passed by the Board at its meeting held on 
August 28, 1969 at 10 A.M. to the effect that respondent No. 1 Company should 
submit to the orders of the Court. In this view of the matter, we feel that 
Appeals Nos. 154/69 and 153/69 deserve to be dismissed with costs. We accor- 
dingly pass the following order. 

Appeal No. 154/69 is hereby dismissed with costs. Two counsel certified, 
Costs of the appeal of Union of India will be paid by the share-holders of the 
Company. 

The cost of the Company represented by the Board of Directors who were 
allowed to intervene should come out of the assets of the Company. 

Attorneys for respondents No. 1 in appeal (Union of India) to withdraw 
the sum of Rs. 500 deposited by the appellants towards the costs. 

Appeal No. 153/69 is hereby dismissed with costs. Costs of respondents 
Nos. 1 and 2 in appeal (Union of India and Bennett Coleman Co. Ltd.) should 
be paid by the appellants (original respondents Nos. 8 and 10). 

Attorneys for respondents Nos. 1 and 2 in appeal to withdraw the sums de- 
posited by the appellants towards costs. 


Appeal No, 149/69: 


In this appeal preferred by original respondent No. 2 he has principally 
challenged the order of injunction barring him from becoming a director of 
respondent No. 1 Company at any time in future and from interfering with or 
intermeddling in the affairs and conduct of the company. Before dealing with 
the appeal on merits we may indicate that even with regard to this appeal a 
point had been raised with regrad to its maintainability and for the reasons 
which we have indicated in the earlier part of our judgment, we are of the 
view that this appeal would be incompetent in view of the fact that the original 
respondent No. 2 had submitted to the orders of the Court, but the discussion 
on the contentions raised on merits is being done on the assumption that the 
appeal lies. Mr. J. C. Bhatt, who appeared for original respondent No. 2 
(the appellant before us), contended that the injunction issued against his 
client that he should not become a director of the Company at any time in 
future was unwarranted by the facts and circumstances of the case. Mr. Bhatt 
pointed out that respondent No. 2 had given an undertaking in the proceedings 
instituted by the Union of India under s. 388B to the effect that during the 
pendency of those proceedings he will not stand for election as director of the 
Company. He further pointed out that since the proceedings under s. 388B 
which commenced on September 17, 1964 are still pending and it will take 
some time before these are finally disposed of, the undertaking given by res- 
pondent No. 2 will remain in operation till the said proceedings come to an 
end and in view of this undertaking it was not necessary that respondent No. 2 
should have been debarred from becoming a director of respondent No. 1 Com- 
pany for all times in future. Mr. Bhatt also invited our attention to the pro- 
visions of ss. 888B and 203 of the Companies Act. He pointed out that 
under sub-s. (3) of s. 388B after accepting the decision of the High Court 
under Chapter IV-A the Central Government while passing orders under 
sub-s. (3) has been empowered to remove a person from office and prevent him 
from taking any part in the conduct and management of the affairs of a com- 
pany for a period of not more than five years from the date of his removal. 
Similarly, he pointed out that under s. 203 even where a person was convicted 
of any offence in connection with the promotion, formation or management of 
a company, the Court had been empowered to make an order that such person 
shall not, without the leave of the Court, be a director of, or in any way, 
whether directly or indirectly, be concerned or take part in the promotion, 
formation or management of a company, for such period not exceeding five 
years as may be specified in the order. Mr. Bhatt urged that the provisions 
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of s. 388B and s. 203 clearly show the mind of the Legislature that even where 
the case of a person fell under either of those provisions he was to be debarred 
from becoming a director of a company and further debarred, from taking 
part in the management of the company or its affairs for a period not exceed- 
ing five years and having regard to these provisions he contended that the 
punishment meted out to respondent No. 2 that he shall not become a direc- 
tor of the Company at any time in future should be regarded as very harsh 
and the facts and circumstances of the case did not warrant such punishment 
being meted out to him. 


It is true that respondent No. 2 has given an undertaking mentioned above 
in the proceedings instituted under s. 388B of the Companies Act and it is 
also true that the said proceedings are still pending. But one cannot be too 
sure when those proceedings would come to an end and therefore it will not be 
possible to take the view that because of the said undertaking the learned 
Judge’s order debarring him from becoming a director of respondent No. 1 
Company at any time in future was wrong or should not be sustained. After 
all, the learned Judge had before him serious allegations about malversation, 
mismanagement, misfeasance and embezzlement of funds etc. made against 
respondent No. 2. It was further alleged that he had received unaccounted 
money to the tune of over Rs. 17 lacs and odd and he had misappropriated the 
same. Having regard to this huge misappropriation alleged against him,— 
and respondent No. 2 persuaded the learned Judge to proceed on the assump- 
tion that those allegations were true—it cannot be said that the learned Judge 
was wrong in taking the view that he should be debarred from becoming a 
director of respondent No. 1 Company at any time in future. So far as the 
provisions of s. 388B and s. 203 are concerned, it seems to us that those pro- 
visions deal with different situations arising under different circumstances 
and in the instant case, the Court was concerned with the proceedings under 
s. 398 read with s. 402 and in those proceedings it was up to the learned Judge 
to decide for what period this respondent should be debarred from becoming 
a director and from interfering or indermeddling with the affairs and conduct 
of respondent No. 1 Company and the discretion having been exercised judi- 
cially on proper materials, it will not be possible for us to interfere with that 
order passed by the learned Judge. 


Mr. Bhatt next contended that some of the observations made by the learned 
Judge in his judgment amount to suggesting that respondent No. 2 had admit- 
ted some of the allegations made against him and some observations amount to 
some sort of findings having been recorded on some issues against respondent 
No. 2. We do not agree with this contention, for, while proceeding to dispose 
of the petition by judgment the learned Judge has, consistent with the reserva- 
tions made by respondent No. 2 while submitting to the orders of the Court, 
merely proceeded on the basis that the allegations made in the petition against 
the respondents should be assumed to be true. Besides, the learned Judge has 
also clearly observed that the making of this order does not involve any admis- 
sion by any of the respondents of the allegations made against them in the 
petition nor his giving a finding on any of the issues framed in the case. 


In the result, the appeal fails and is dismissed with costs. Liberty to the 
attorneys for respondents Nos. 1 and 2 in the appeal (Union of India and res- 
pondent No. 1 Company) to withdraw the sums of Rs. 500 each deposited by 
the appellant towards such costs. 

[The judgments in the remaining Appeals are not material to our report.] 


Appeals dismissed. 
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Before Mr. Justice Nain. 
WAMAN SHIVRAM MAHADIK v. M.W. DESAI.* 


Bombay Municipal Corporation (Second Amendment) Act (Mah. IV of 1973), Sec. 2 


—Bombay Municipal Corporation Act (II of 1888), Secs. 16, 474, 36, 92(a)—Consti- 
tution of India. Arts. 20(1), 13(2), 14—Whether s. 2 of the Amendment Act violates 
art. 20(1) of Constitution—Retrospective effect given to s. 2 whether creates an 
ex post facto offence—Point of time at which Councillor of Municipality incurs dis- 
qualification under s. 16(1)(fa) of Act of 1888—“Any lease including any leave or 
licence”, meaning of expression in s. 16(1)(fa)—Whether s. 16(1)(fa) violative of 
arts. 14 and 14(1)(f) & (g)—Interpretation of statutes—Literal interpretation of 
general and not precise words in a statute whether permissible. 


Section 2 of the Bombay Municipal Corporation (Second Amendment) Act, 1972, 
is not invalid on the ground that it violates art. 20(1) of the Constitution of India. 

The retrospective effect given to s. 2 of the Act by the deeming provision or the 
legal fiction created thereby is confined only to the fleld of the purpose for which 
the said provision was created, viz. the creation of a disqualification. It cannot be 
extended to creating an ex post facto offence. 

Shiv Bahadur Singh v. The State of V. P.,| M/s. W.R.E.D. Co. Ltd. v. State of 
Madras,2 Bengal Immunity Co. v. State of Bthar,3 Commr. of Inc.-tax v. Bat Vina,4 
Milakhraj v. Jagdish Chandra,5 M. P. Transport Co, v. State of M. P.6 Kanaiyalal 
Chandulal v. Indumati,? Hathising Mfg. Co. v. Union of India’ and Narottomdas v. 
State of Madh. Pra, referred to. 

The word “ acquires” in s. 474 of the Bombay Municipal Corporation Act relates 
only to acquisitions after January 12, 1973 on which date the Bombay Municipal 
Corporation (Second Amendment) Act, 1972 came into force, 

Under s. 16(1)(fa) of the Bombay Municipal Corporation Act if a person acquired 
a share or interest in a lease even prior to April 1, 1968 he still “has” the share or 
interest after April 1, 1968 unless by surrender, forfeiture, transfer or otherwise he 
has ceased to have such share or interest. Whensoever acquired, if the Councillor 
“has” the share or interest after April 1, 1968 he is disqualified. Such share or 
interest may have been acquired before or after April 1, 1968. The material point 
is whether after April 1, 1968 and after having been elected a Councillor he has 
such interest or not. If he has such interest after April 1, 1968, even if he ceases 
to have such interest, he still incurs the disqualification and ceases to be a Councillor. 

Section 16(1)(fa) of the Bombay Municipal Corporation Act is not violative of 
art. 14 and art. 19(1), clauses (f) and (g) of the Constitution of India. 

The expression “any lease including any leave or licence” in s. 16(1) (fa) of the 
Bombay Municipal Corporation Act, means a lease, permissive use or licence of a 
possessory type for a reasonable duration and not such as to be a casual Jeave or 
licence. 

All words if they be general and not precise are to be restricted to the fitness of 
the matter. A too Hteral construction may carry the operation of the Act far 
beyond the object with which it was enacted. An intention to produce an unreason- 
able result is not to be imputed to a statute if there is some other construction 
available. Therefore, where to apply words literally would defeat the obvious in- 
tention of the legislation and produce a wholly unreasonable result it should be 
avoided and a more reasonable interpretation should be chosen. 

Seaford Court Estates Ld, v. Asher!0 and Dattatraya v. S. V. Bhave,11 referred to. 


K.K. Singhvi with C.J. Sawant, for the petitioner. 
R.J. Joshi with M.N. Kothari, for respondents No. 1 and 2. 


*Dectded, February 13, 1973. O.C,J. Miscel- 6 [1968] A.LR. M.P. 339. 


laneous Petition No. 62 of 1973. 7 (1958) 60 Bom. L. R. 929, S.C., s.c. 
1 [1958] A.LR. S.C. 894. [1958] A.LR. S.C. 444. 
2 [1962] A.LR. S.C. 1758. 8 [1960] A.I.R. S.C. 928. 
3 [1955] A.LR. S.C. 661. 9 [1964] A.LR. S.C. 1667. 
& {19681 58 LT.R. 100. 10 [1949] 2 K.B. 481. 
5 [1057] A.LR. Raj. 293. 11 (1957) 60 Bom, L.R. 210, 
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M. V. Paranjpe with R. W. Adik, 8. D. Parekh, S. B. Sukhtankar and R.J. 
Bhatt, for intervenor. 
M R. Parpia, on behalf of the Advocate-General. 


Naw J. This is a petition filed by one Waman Shivram Mahadik a sitting 
Councillor of the Municipal Corporation of Greater Bombay (hereinafter re- 
ferred to as ‘‘the Municipal Corporation”). He prays that an appropriate 
writ, order or direction be issued by this Court striking down s. 2 of the 
Bombay Municipal Corporation (Second Amendment) Act, 1972 being Maha- 
rashtra Act IV of 1973 (hereinafter for the sake of brevity referred to as 
“the Amendment Act”) as invalid and ultra vires the Constitution of India. 
Respondent No. 1 is the Municipal Commissioner. Respondent No. 2 is the 
Municipal Corporation. As the vires of a provision in a State Act was being 
impugned, I had issued notice to the Advocate General of Maharashtra under 
the provisions of O. XX VIIA, Civil Procedure Code. Thereafter the State of 
Maharashtra applied to be joined as party respondents and by my order 
dated February 5, 1973 they were ordered to be added as and are now respon- 
dents No. 3. 

It appears that the Municipal Corporation is not only the owner of large 
areas of unbuilt land in Greater Bombay, but is also a landlord in respect of 
a large number of constructed tenements. It owns about 56 colonies contain- 
ing approximately 40,000 hutments and about 2316 buildings containing about 
37,000 tenements. It has also let out over 6000 plots of land. According to 
the petitioner the Municipal Corporation owns a much larger number of hut- 
ments, tenements and plots. But it will be sufficient for the purpose of this 
petition to state that the Municipal Corporation is a landlord in the City of 
Bombay in a large way. 

The Municipal Corporation is constituted under the Bombay Municipal 
Corporation Act, III of 1888 (hereinafter referred to as ‘‘the Municipal Act’’) 
which has been amended from time to time. Section 3 (c) defines a ‘‘Coun- 
cillor’’ as a person who is duly elected as a member of the Corporation under 
the Municipal Act. Under s. 14 a person who is enrolled as a voter is qualified 
to be elected as a Councillor. Section 19(/)(6) provides that the Mahara- 
shtra Legislative Assembly roll for the time being in force in respect of Great- 
er Bombay shall be the roll of voters for the purpose of municipal elections 
in Greater Bombay. Section 17 ‘provides that on incurring a disqualification 
under s. 16 a Councillor shall cease to be a Councillor. 

Section 16 of the Municipal Act prescribes the disqualifications for being a 
Councillor. Prior to January 12, 1973 the material part of s. 16 read as 
follows: 

“16. (1) A person shall be disqualified for being elected and for being a councillor 
if such person— 


(f) has directly or indirectly, by himself or his partner, any share or interest in 
any contract or employment with, by or on behalf of, the corporation; or i 


(2) But a person shall not be so disqualified or be deemed to have any share or 
interest in such a contract or employment by reason only of his receiving fees for attend- 
ance at meetings of the Bombay Electric Supply and Transport Committee or of his 
having any share or interest in— 

(g) any lease, sale or purchase of land or any agreement for the same; or...” 

It would appear from the above section that a person was disqualified from 
being elected and also for continuing as a Councillor if such person 
(sub-s. (7) cl. (f) )had directly or indirectly by himself or by his partner any 
share or interest in any contract or employment with, by or on behalf of the cor- 
poration. Sub-section (2) (9) of s. 16, however, removed the disqualification of 
a person who had such share or interest in any lease, or purchase of land or 
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any agreement for the same. Section 3 (r) defines “land” so as to include 
land which is built upon. In the result, a person could be elected and could 
continue as a Councillor notwithstanding the fact that he had a share or in- 
terest in a lease, sale or purchase of land or any agreement for the same from 
the Municipal Corporation. In August 1972 the Minister for Urban Develop- 
ment introduced Bill No. LIV of 1972 in the Maharashtra Assembly for 
amending the Municipal Act. In respect of s. 16 of the Municipal Act, the 
Bill provided that in s. 16 (2)(g) after the words ‘‘for the same’’ the words 
‘where such share or interest is not acquired by him by virtue or by reason 
of his being a Councillor’? were sought to be added retrospectively from 
January 1, 1971. The obvious purpose of the amendment was to disqualify 
a person from being elected or continuing as a Councillor if he had taken 
undue advantage by virtue of his office and had obtained a lease or sale of 
land or had entered into an agreement for such purposes. The Bill was how- 
ever not passed by the Maharashtra Assembly in the same terms in which it 
was introduced. It was materially altered. The Amendment Act was assent- 
ed to by the Governor on January 5, 1973 and was published in the Maha- 
rashtra Government Gazette on January 12, 1973 when it came into force. 
Section 2 of the Amendment Act which is the impugned provision reads as 
under : 

“2. In seciton 16 of the Bombay Municipal Corporation Act (hereinafter referred to 
as ‘the principal Act’),— 

(a) in sub-section (1), after clause (f), the following clause shall be deemed to have 
been inserted on the 1st day of April 1968, namely:— 

‘(fa) having been elected a-Councillor, during his term of office as a Councillor, has 
directly or indirectly, by himself or his partner, any share or interest in any lease includ- 
ing any leave or licence (but excluding any official residence provided by the Cor- 
poration), sale or purchase of land or any agreement for the same, by or on behalf 
of, the Corporation; or’; 

(b) in sub-section (2), clause (g) shall be deemed to have been deleted on the Ist 
day of April 1968”. 


It will be noticed that the scope of the Amendment Act is much wider than 
the scope of the Bill that was introduced in the Legislature. The Amendment 
Act is made retrospective from April 1, 1968. In sub-s. (2) of s. 16 of the 
Municipal Act, cl. (g) has been retrospectively deleted. The result is that 
having any share or interest in a contract of lease or sale or purchase of land 
or in any agreement for the same at any time after April 1, 1968 is also made 
a disqualification. Not only that but the words ‘‘including any leave or 
licence’? have been added. Thus, disqualification is created not only in res- 
pect of leases but ostensibly the definition of a lease is sought to be expanded. 
There is considerable controversy about the interpretation of the added words 
with which I shall deal later. — 

The petitioner became an employee of the Municipal Corporation in 1949. 
As such employee he became a tenant of the Municipal Corporation in respect 
of a single room bearing No. 2, in block No. 8 in New Municipal Tenements at 
Mahajan Path, Sewri in 1949. The present standard rent of the said room 
is Rs. 27.75 per mensem. The petitioner resigned his job in the Municipal Cor- 
poration in 1968 and was elected as a Councillor of the Municipal Corporation 
at the general election held in that year with effect from April 1, 1968 for a 
term of five years. He is a sitting Councillor and his term of office expires on 
March 31, 1973. The fresh municipal elections are fixed for March 9, 1978, 
and persons elected as Councillors thereat will take office from April 1, 1978. 
The Amendment Bill was introduced in the Legislative Assembly in August 
1972. After that in October 1972 the petitioner surrendered his tenancy 
to the Municipal Corporation and the Corporation granted tenancy of the 
game room to the petitioner’s wife Mrs. Laxmi Waman Mahadik. 

B-L.R.—53. 
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On January 12, 1971 the Improvement Committee of the Municipal Corpo- 
ration passed Resolution No. 455 sanctioning a scheme for forming a Co-ope- 
rative Housing Society for employees, ex-employees and Councillors. Under 
the said scheme, the Municipal Corporation agreed to give construction loan 
to such Co-operative Society. Pursuant to the said Resolution, Usha Bahar 
Co-operative Housing Society was formed which has taken land on lease from 
the Municipal Corporation at Mahajan Path, Sewri, Greater Bombay. The 
said Co-operative Housing Society has taken possession of the land and has 
started construction of residential flats thereon. The agreement is to grant 
lease of land for sixty years. The petitioner is a member of Usha Bahar Co- 
operative Housing Society. 

There are about 4000 hutments on municipal land at Bhoiwada, Bombay. 
The said area is known as 2nd October Colony. In 1970 the petitioner’s 
wife Mrs. Laxmi Waman Mahadik bought two sheds bearing Nos. 57 and 58 
in the said Colony, put up a flour mill in the sheds and on January 22, 1973 
sold the said sheds along with the flour mill to her father. 

It would, therefore, appear that the petitioner has interest in the tenancy 
in room No. 2 of block No. 8 at Mahajan Path, Sewri, Bombay, indirectly 
through his wife. “It is not necessary for me to decide in this petition whether 
the petitioner’s membership of Usha Bahar Co-operative Housing Society 
would constitute a share or interest in a lease granted by the Municipal Cor- 
poration to the said Society within the meaning of cl. (fa) introduced in 
s. 16(7) of the Municipal Act by the Amendment Act. It is also not neces- 
sary for me to decide whether the interest of the petitioner’s wife in the two 
sheds in the 2nd October Colony up to January 22, 1973 or her father’s interest 
thereafter would be an indirect share or interest of the petitioner ‘in a lease 
or license from the Municipal Corporation within the meaning of the said el. 
(fa). .On September 18, 1972 the petitioner himself wrote to the Municipal 
Commissioner disclosing the above facts and after getting the reply dated 
October 31, 1972 and after the Amendment Act came into force the petitioner 
has filed the present petition impugning the validity of the said Amendment 
Act. 

I might here mention that there are 140 Councillors of the Municipal Cor- 
poration. Out of them eight are tenants of the Municipal Corporation, twenty 
are licensees, eleven own flats in Co-operative Societies which have entered on 
land and constructed buildings thereon under agreements to grant lease. There is 
no material before me to show whether in all or any of these cases leases have 
been granted. One N.L. Pujari claiming to be a rate-payer and voter of the 
Municipal Corporation has filed petition No. 55 of 1973 against V.M. Par- 
vatkar for a writ of quo warranto on the allegation that Parvatkar is dis- 
qualified by s. 2 of the Amendment Act which is the impugned provision from 
being a Municipal Councillor. One B.J. Worlikar similarly claiming to be 
a rate-payer and voter has filed eighteen writ petitions bearing Miscellaneous 
Petitions No. 65 of 1978 to 84 of 1978 against eighteen Municipal Councillors for 
writs of quo warranto on similar grounds. In all these petitions the Councillors 
concerned are challenging the validity of s. 2 of the Amendment Act on the 
ground that the said provision is ultra vires certain provisions of the Consti- 
tution of India. The decision as to the validity of the said provision in this 
petition will, therefore, affect the decision of the other nineteen petitions refer- 
red to-by me above. In all the nineteen petitions against Councillors the same 
counsel appear for N.L. Pujari and B.J. Worlikar who have appeared in this 
petition and argued against the petitioner as Intervenors. Similarly, same 
counsel appear for Mahadik and the remaining nineteen Councillors whose conti- 
nuance as Councillors of the Corporation is challenged. Same counsel appear 
for the Municipal Corporation and similarly same counsel appear for the 
Advocate General in all the matters. All these matters are on my board 
today. : 
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The first contention taken by Mr. K.K. Singhvi on behalf of the petitioner 
is that s. 2 of the Amendment Act is ultra vires art. 20(J) of the Constitution 
of India. He states that up to January 12, 1978 it was permissible for a 
Municipal Councillor under s. 16 of the Municipal Act to have a share or 
interest directly or indirectly in any lease of municipal land and having such 
share or interest did not disqualify him from being elected or continuing as 
a Councillor. Section 2(b) of the Amendment Act repeals cl. (g) of sub-s. (2) 
of s. 16 of the Municipal Act retrospectively from April 1, 1968. Clause (a) 
of s. 2 of the Amendment Act makes the having of a share or interest in such 
lease at any time after April 1, 1968 retrospectively a disqualification for 
being elected or continuing as a Councillor. He states that this has been 
sought to be achieved by a ‘‘deeming’’ provision which by a fiction of law 
introduces the disqualification retrospectively in s. 16 of the Municipal Act 
(vide Commissioner of Income-taz v. Bombay Trust Corporation,! St. Aubyn 
v. Attorney-General? and Ch. & P. Employers’ Assoon. v. A.T. Zambre). 
He contends that because of the deeming provision the disqualification el. (fa) 
in s. 16(/) of the Municipal Act introduced by cl. (a) of s. 2 of the Amendment 
Act should be read as if it existed from April 1, 1968 and cl. (g) in sub-s. (2) 
of s. 16 in the Municipal Act should be deemed not to have existed in s. 16 from 
April 1, 1968. In other words, from April 1, 1968 it has not been permissible 
under s. 16 of the Municipal Act for a Municipal Councillor to be lessee or 
tenant of the Municipal Corporation. Section 474 of the Municipal Act pro- 
vides for punishment for acquiring any share or interest in contract with the 
Municipal Corporation. The said section reads as under: 

“Any councillor who knowingly acquires, directly or indirectly, any share or in- 
terest in any contract or employment with, by or on behalf of the corporation, not 
being a share or interest such as, under section 16, it is permissible for a councillor to 
have, without being thereby disqualified for being a councillor, and any Commissioner, 
Deputy Commissioner, municipal officer or servant who knowingly acquires directly or 
indirectly, any share or interest in any contract or employment with, by or on behalf of 
the corporation, not being a share or interest such as under clauses (h) and (k) of sec- 
tion 16, it is permissible for a councillor to have, without being thereby disqualified for 
being a councillor, shall be deemed to have committed the offence made punishable by 
section 168 of the Indian Penal Code.” 


The contention of Mr. Singhvi is that any Councillor who has directly or in- 
directly any share or interest in a lease from the Municipal Corporation not 
being a share or interest which is permissible under s. 16 to have without be- 
ing thereby disqualified for being a Councillor, shall be deemed to have com- 
mitted the offence made punishable under s. 168 of the Indian Penal Code. 
He contends that having such a share or interest in a lease did not create a 
disqualification up to January 12, 1973 and that it was permissible to have 
such share or interest up to that date. But after January 12, 1973 having 
such share or interest in such lease has been made a disqualification retros- 
pectively and has been taken away from permissible interest restrospectively. 
He contends that thereby the having of such share or interest at any time 
after April 1, 1968 has been made retrospectively an offence punish- 
able under s. 168, Indian Penal Code. He contends that the petitioner has 
thereby been made liable to be convicted for an offence under s. 168, Indian 
Penal Code after January 12, 1973 when at the time of the acquisition of such 
interest prior to January 12, 1973 he was not under the law in force at that 
time liable to be convicted for such offence. He further contends that 
art. 13(2) of the Constitution provides that the State shall not make any law 
which takes away or abridges the rights conferred by Part III of the Consti- 

1 (1920) 32 Bom. L. R. 861, r.c, s.c. 8 [1960] A. I. R. Bom, 274, at p. 281, 


[1980] A.I.R. P. C. 54, s.c. 70 Bom, L.R. 506. 
2 los] A. C. 15. 


828 THE BOMBAY LAW REPORTER. {voL. LXXV., 


tution which pertains to fundamental rights and covers arts. 12 to 85 and any 
law made in contravention art. 18(2) shall to the extent of contravention be 
void. Mr. Singhvi contends that s. 2 of the Amendment Act creates a retros- 
pective or ex post facto offence contrary to art. 20(1) and is void under 
art. 13(2) of the Constitution. 

As against the above contention of the petitioner the respondents contend 
that s. 2 of the Amendment Act which is the impugned provision neither creates 
an offence nor provides that a certain act shall be an offence. It merely creates 
retrospectively a disqualification for being elected or continuing as a Coun- 
cillor. A deeming provision does introduce retrospectively a legal fiction which 
has to be carried to its logical conclusion but that has to be done only for 
“the field of the definite purpose for which the fiction is created. The field for 
which the impugned provision is created is to create a disqualification for be- 
ing elected and continuing as a Councillor. The field is not created for 
punishing a person for incurring such disqualification retrospectively. Mr. 
Joshi, therefore, contends that while the new cl. (fa) does create a disqualifi- 
cation retrospectively from April 1, 1968 it does not create an offence retros- 
pectively for the purpose of s. 474 of the Municipal Act and neither the peti- 
tioner nor any other person can be convicted or sentenced for incurring a 
retrospective disqualification. He contends that art. 20(1) of the Constitu- 
tion is not violated and s. 2 of the Amendment Act is not void under art. 18(2) 
of the Constitution. 

At this stage it will be relevant to refer to a controversy with regard to 
the interpretation of the impugned provision and s. 474 of the Municipal Act. 
© Mr. Singhvi first suggests that the word ‘‘has’’ in cl. (fa) should be read 
as ‘‘has acquired’. As the clause stands a Councillor will have incurred 
disqualification under the impugned provision if he has a share or interest in 
a lease even if he acquired it before April 1, 1968 and even if he acquired it 
when he was not a Councillor if he continues to have such share or interest 
after having been elected a Councillor after April 1, 1968. This in my opi- 
nion is the true interpretation of the clause. If the suggestion of Mr. Singhvi 
is accepted only acquisition of interest by a Councillor as such after April 1, 
1968 will be a disqualification. This result can only be achieved by addition 
of the word ‘‘acquired’’ in the clause for which there appears to be no war- 
rant. Mr. Singhvi argued that if this word is not added the words ‘‘having 
been elected a Councillor’’ will become redundant, as even without these words 
the clause will be capable of bearing the interpretation put by me. This is 
true. But on the other hand if the word ‘‘acquired’’ is added the disquali- 
fication will be narrowed down and exclude from its operation having of 
an interest acquired by a person before April 1, 1968 when he was not a Coun- 
cillor which may be inconsistent with his duty as a Councillor after he is 
elected. If the Legislature desired this result, it could have added the word 
“acquired” at the appropriate place in the clause and can do so even now. I 
find no warrant for accepting this suggestion. 

Mr. Singhvi next contends that in s. 474 the word ‘‘acquires’’ is synony- 
mous with the word ‘‘has’’ in the impugned provision. He, therefore, con- 
tends that under s. 474 a person can be convicted even if he has acquired a 
share or interest in the lease before April 1, 1968 but continues to have the 
share or interest as a Councillor after April 1, 1968. I am unable to accept 
this interpretation. The use of the word ‘‘acquires’’ in s. 474 can only relate 
to acquisitions after January 12, 1973. 

The most elementary rule of interpretation is that words and phrases have 
to be construed in their ordinary meaning and that phrases and sentences are 
to be construed according to the rules of grammar. What has been made a 
disqualification retrospectively is “having” a share or interest in any lease. 
The word used is ‘‘has’’. If a person acquired a share or interest in a lease 
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even prior to April 1, 1968 he still ‘‘has’’ the share or interest after April 1, 

1968 unless by surrender, forfeiture, transfer or otherwise he has ceased to 
have such share or interest. Whensoever acquired, if the Councillor ‘‘has’’ 
the share or interest after April 1, 1968 he is disqualified. Such share or in- 
terest may have been acquired before or after April 1, 1968. The material 
point is whether after April 1, 1968 and after having been elected a Council- 
lor he has such interest or not. If he has such interest after April 1, 1968, 

even if he ceases to have such interest, he still incurs the disqualification and 
ceases to be a Councillor. In s. 474 of the Municipal Act the word used is 
not ‘‘has’’ but ‘‘acquires’’. A Councillor can be punished under s. 168, 

Indian Penal Code if he ‘‘acquires’’ a share or interest in a lease. The word 
‘acquires’? can only relate to the present or the future after January 12, 

1978. The acquisition must be of a share or interest which is not permissible ` 
for a Councillor to ‘‘have’’ without being thereby disqualified. If the in- 
terest was acquired before January 12, 1973 it would have incurred a dis- 
qualification under s. 16 of the Municipal Act at the date of acquisition. In 
any case, even if the deeming provision in the impugned provision is to be 
read with effect from April 1, 1968 acquisition of such interest prior to that 
date may incur a disqualification if the Councillor continues to have that in- 
terest after April 1, 1968 but will not expose the Councillor for the prose- 
cution of an offence if the interest was acquired before April 1, 1968. I shall 
now deal with the contention of the respondents that the impugned provision 
merely creates a disqualification and not an ex post facto offence. 

Both sides have relied upon the ease of Shiv Bahadur Singh v. The State of 
V. P4 In this case charges against the two appellants were in respect of 
offences committed as having been under the various sections of the Indian 
Penal Code as adapted in the United States of Vindhya Pradesh by Ordinance 
No. 48 of 1949. This’ Ordinance was passed on September 11, 1949, while the 
offences themselves were said to have been committed in the months of Febru- 
ary, March and April 1949 i.e. months prior to the Ordinance. It was urged 
that the convictions in the case which were after the Constitution came into 
force were in respect of an ex post facto law creating offences after the com- 
mission of the acts charged as such offences and hence unconstitutional. The 
judgment of Jagannadhadas J. discusses the English and the American Law 
on the subject, points out that in U.S.A. there being a written Constitution 
the ex post facto law creating an offence retrospectively is itself invalid where- 
as in English system of Jurisprudence the Courts are not competent to invali- 
date laws passed by the Parliament and will, therefore, on the ground of 
repugnance of ex post facto laws creating retrospective offences to universal 
notions of fairness and justice merely refuse to convict in respect | of such 
offences: The Supreme Court decided that the phrase ‘‘law in force” as used 
in art. 20(7) must be understood in its natural sense as being the law in fact 
in existence and in operation at the time of the commission of the offence as 
distinct from the law ‘‘deemed’’ to have become operative by virtue of ‘the 
power of Legislature to pass retrospective laws. It was further held that 
art, 20(1) in its broad import has been enacted to prohibit convictions and sen- 
tences under ex post facto laws and that the Article must be taken to prohibit 
all convictions or subjections to penalty after the Constitution in respect of 
ex post facto laws whether the same was a post-Constitutional law or a pre- 
Constitutional law. It would appear from this decision of the Supreme Court 
that the present petitioner could not be convicted under s. 474 of the Muni- 
cipal Act for acquiring a share or interest in a lease contrary to s. 16 of the 
Municipal Act as it would read by virtue of the deeming provision. It is only 
the ‘‘law in force’’ which is in fact in existence and in operation at the time 
of the commission of the offence which would be invalid under art. 13(2) if it 


4 [1958] ALR. S.C. 394, 


880 THE BOMBAY LAW REPORTER. [VoL. LXXV. 


created an ex post facto offence, and not if it is introduced retrospectively by 
a deeming provision. 

The above case was followed by the Supreme Court itself in the case of M/s. W. 
R.E.D. Co. Ltd. v. State of Madras5 The Madras Electricity Supply Under- 
taking (Acquisition) Act, 1954 was retrospective in operation and s. 24 thereof 
had been enacted for the purpose of retrospectively validating actions taken 
under the provisions of the earliér invalid Madras Electricity Supply Under- 
takings (Acquisition) Act, 1949. The Supreme Court held that by the very 
retrospective operation of the relevant provisions that at the time when the 
Notification under the prior invalid Act was issued, the provisions of the 1954 
Act were in existence and it must be assumed that for the purpose of compli- 
ance with art. 31(1) of the Constitution the Notification was issued under the 
earlier Act. The Supreme Court held that this did not extend to creating ex 
post facto offences. It held that the expression ‘law in ‘force’’ is used in 
art. 20(/) of the Constitution indicating that if a criminal law is enacted-by any 
Legislature retrospectively, its retrospective operation will be controlled by 
art. 20 (1). A law in force at the time postulates actual factual existence of 
the law at the relevant time and that excludes the retrospective application of 
any subsequent law. 

In the case of Bengal Immuntty Co. v. State of Bihar, $ the Supreme Court 
held: that a legal fiction is to be limited to the purpose for which it was created 
and should not be extended beyond that legitimate field. Similarly in the 
case-of Commr. of Inc-tax v. Bat Vina,’ a Division Bench of the Gujarat High 
Court consisting of J.M. Shelat C.J. (as he then was) and P.N. Bhagwati J. 
(as he then was) held that legal fictions are created only for a definite purpose 
and they are limited to the purpose for which they are created and should not 
be extended beyond their legitimate field. The definite purpose for which the 
impugned provision in the case before me was enacted was to create a disquali- 
fication for being elected or continuing as a Councillor. The purpose of the 
provision was not to create an ex post facto offence. The legal fiction of giving 
retrospective effect to the impugned provision from April 1, 1968 must be 
limited to the purpose of creating disqualification and not for the purpose of 
s. 474 of the Municipal Act. To do so would be to extend the legal fiction 
beyond its legitimate field. 

Mr. Joshi invited my attention to the case of Milakhraj v. Jagdish Chandra§ 
There'a Municipal Act had been retrospectively validated. The Act naturally 
contained certain penal provisions also. The argument was that by reason of 
creating ex post facto offences the validating Act was itself invalid. The Divi- 
sion Bench consisting of Wanchoo C. J. and Modi J. held (p. 294): 

“There is, in our opinion, no force in this contention, It is enough to point out 
that this Act does not directly provide for any penal provisions of a retrospective nature. 
The argument that its effect would be to provide such penal provisions retrospectively 
is, in our opinion, of no force, for Art. 20 would immediately come to the rescue of 
any one who is prosecuted on the basis of any retrospective effect of this Act so far as 
penal provisions in the Rajasthan Town Municipalities Act are concerned. Article 20 
lays down that no person shall be convicted of any offence except for violation of a law 
in force at the time of the commission of the act charged as an offence. Therefore, ff 
any person is prosecuted on the supposed retrospective effect of the Validating Act 
with respect to penal provisions in the Rajasthan Town Municipalities Act, he can al- 
ways claim the protection of Art. 20 which in effect prohibits the retrospective creation 
of- offences: The protection of Art. 20 being thus available in case some one takes it into 
his head to use this Validating Act as a retrospective Act for the provision of offences 
under the Rajasthan Town Municipalities Act, there is no question of the Validating 
Act itself being hit by Art. 20 read with Art. 13, for the Validating Act nowhere pro- 


5 962] A. I. R. S.C. 1758. 7 [1965] 58 LTR. 100. 
6 [1955] A.LR. S.C. 661. 8 [1957] A.LR. Raj. 298. 
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vides directly for any such retrospective creation of offences. We are, therefore, of the 
opinion that the Validating Act is valid and is not hit by Art. 20.” 


A similar view was taken by a Division Bench of the Madhya Pradesh High 
Court in the case of M. P. Transport Co. v. State of M. PS 

Mr. Singhvi invited my attention to the case of Kanatyalal Chandulal v. Indu- 
mati! This was a case from Bombay and the question was whether s. 24 of 
the Bombay Rent Act created an offence, if an essential supply enjoyed before 
the Act came into force was cut off and was, therefore, ex post facto legisla- 
tion. The Supreme Court held that s. 24 must be construed in accordance 
with the intention of the Legislature which would not be to violate art. 20(J) 
of the Constitution. This case does not support the argument of Mr. Singhvi 
that the Amendment Act must be struck down as invalid. Mr. Singhvi also 
cited the case of Hathising Mfg. Co. v. Union of India," where the question was 
whether imprisonment in recovery proceedings was a punishment and violated 
art. 20(/) of the Constitution. It was held that such imprisonment was not 
a penalty under art. 20(1). The question of validity of the impugned law was 
therefore not decided. He also cited the case of Narottamdas v. State of Madh. 
Pra., wherein the attack on the validity of the impugned provision on the 
ground of art. 20(/) of the Constitution failed. 

In the result I hold that s. 2 of the Amendment Act merely creates a dis- 
qualification for being elected or continuing as a Councillor of the Municipal 
Corporation and is not an ex post facto law creating an offence retrospectively. 
What can be punished under s. 474 of the Municipal Act is acquisition after 
January 12, 1978 of a share or interest which is not permissible under s. 16 of 
the Municipal Act. The retrospective effect given to the impugned provision 
by the deeming provision or the legal fiction created thereby is confined only 
to the field of the purpose for which the said provision was created, viz. the 
creation of a disqualification. It cannot be extended to creating an ex post 
facto offence. Section 2 of the Amendment Act is, therefore, not invalid on 
the ground that it violates art. 20(/7) of the Constitution of India. 

The second contention taken by Mr. Singhvi on behalf of the petitioner is 
that s. 2 of the Amendment Act is discriminatory and therefore violates art. 14 
of the Constitution. He divided the discrimination in the following categories: 

(1) Discrimination inter se between sitting Councillors; 

(2) Discrimination inter se between voters in Bombay; 

(3) Discrimination between Councillors of the Bombay Municipal Corporation and 
Councillors of other local bodies of Maharashtra; 

(4) Discrimination between voters and citizens of Greater Bombay and voters and 
citizens of local bodies in the rest of Maharashtra; and 

(5) that there was no proper classification and all persons irrespective of their varying 
interest were lumped together. 


On the above point, a reference to the pleadings will be necessary. The 
petitioner contends that there is no rational reason why s. 2 of- the Amendment 
Act has been made retrospective with effect from April-1,-1968. According 
to him, the said date has no rational nexus with the object sought to be achiev- 
ed. . IÈ the object was to disqualify Councillors who by reason of their office 
obtained undue advantage or interest in any lease, sale or purchase of land 
by or on behalf. of the Corporation, there was no reason why only those Coun- 
cillors who had taken an advantage affer April 1, 1968 should be disqualified 
and not those who had during their term as Councillors in the earlier years 
obtained such advantage and continue to have those advantages during their 
term. as Councillors even after April 1, 1968. This, according to him, creates 
discrimination between sitting Councillors inter se and between voters and 

9 [1968] A.LR. M.P. 3 1 Hest A.LR. S.C. 923. 
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citizens in Bombay inter se by virtue of the date of the retrospective effect 
which, according to the petitioner, has been ‘‘picked out of a hat”. In my 
opinion, this contention fails on the interpretation that I have put on cl. (fa) 
of s. 16(/) of the Municipal Act viz., that the disqualification is incurred when- 
soever the share or interest is acquired even if it is before April 1, 1968 if the 
Councillor has such interest after April 1, 1968. On the said interpretation, 
there is no discrimination on that ground. I may also add that April 1, 1968 
isthe date when as a result of previous general election the present Councillors 
were elected for a term of five years which comes to an end on March 31, 1973. 
The date has neither been picked out of a hat nor pulled out of the air. The 
idea is to disqualify the sitting Councillors in respect of share or interest ac- 
quired at any time in the past if such share or interest is either acquired or 
retained during the term of the offence. 

Then we come to the contention as to whether there is discrimination between 
Councillors of Bombay Municipal Corporation and voters and citizens in Greater 
Bombay on the one hand and Councillors of other local bodies in Maharashtra 
and voters and citizens of that area and: whether there is any proper classifica- 
tion. Mr. P. C. Pandya, Deputy Municipal Commissioner of the Municipal 
Corporation has made an affidavit in reply dated February 3, 1973, wherein 
he-has stated that all local authorities in the State of Maharashtra are not 
similarly placed or cireumstanced. He states that the Municipal Corporation 
owns a large number of plots and buildings in the City and there is acute 
scarcity of accommodation in the City. He submits that the impugned provi- 
sions have been enacted so that Councillors may not take undue advantage of 
their position or office. 

-In determining the problems of Greater Bombay, the object sought to be 
achieved by the impugned legislation and the intention of the Legislature in 
enacting the impugned provision, one cannot ignore matters of common know- 
ledge. Greater Bombay has grown recently mainly on two islands with a 
limited area. The population has grown to about six millions who have to live 
within this limited area. This has led to acute scarcity of accommodation in 
the City. Notwithstanding the provisions of the Bombay Rent Act, accommo- 
dation of whatsoever sort whether residential or for business or manufacturing 
purposes can only be acquired in Bombay on payment of heavy purchase pride 
on ownership basis or exorbitant key money, which is known locally as ‘Pugree’ 
and in various other parts of India as ‘Salami’ or by other names. The 
amounts of ‘Pugree’ and the prices of ownership flats are fantastic. In the 
Matter of accommodation, the problems of Greater Bombay have no resem- 
blance with the problems of any other town or city in Maharashtra or even 
in India. - If at all, they can be compared to the problems of New York which 
due to its vertical growth has overcome its problems of accommodation. Ac- 
quisition of accommodation being so valuable, there is a possibility of tempta- 
tion in the way of Councillors in acquiring accommodation on leases or licenses 
from the Municipal Corporation which has become the biggest landlord in the 
City. Such acquisition would amount to taking an advantage of the office of 
a Councillor. Similarly there is a possibility of a Councillor using his office 
to get reduction of rent or frequent repairs or amenities and services if he is 
already a lessee or licensee. The intention of the Legislature obviously is to 
disqualify Councillors who acquire or retain such accommodation so as to put 
these temptations out of their way. We will have to see whether the impugned 
provision is discriminatory in light of these matters of common knowledge. 

At this.stage it will be pertinent to refer to the intention the Legislature 
appears to have had in mind in enacting the-Amendment Act. Prior to Janu- 
ary 12, 1973 having a share in any contract with the Municipal Corporation 
was a disqualification under s. 16(7) (f) of the Municipal Act. But sub-s. 
(2) (g) exempted from this disqualification leases and sales or purchases of 
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land or agreements for the same. The Bill introduced in the Legislative 
Assembly sought to do away with the exemption. The Amendment Act deletes 
the exemption retrospectively with effect from April 1, 1968. This indicates 
that the intention of the Legislature is not to exempt leases ete. from the dis- 
qualification incurred by having a contract with the Municipal Corporation. 
Sub-seetion (J) (fa) of s. 16 of the Municipal Act achieves in a positive man- 
ner what deletion of el. (g) of sub-s. (2) of s. 16 achieves negatively. It goes 
further and adds ‘‘including any leave or licence”. The intention of the 
Legislaure and the object sought to be achieved by the Amendment Act ob- 
viously is firstly that those who have an interest in leases, licences and agree- 
ments and contracts with the Municipal Corporation pertaining to land and 
tenements should be disqualified on being elected Councillors so that there is 
no conflict between duty and interest. A Municipal Councillor is certainly in 
a position to take advantage of his Councillorship in respect of his contracts 
of immovable property with the Municipal Corporation by getting reduction 
of rent, frequent repairs and other amenities and services. The second object 
is that a Councillor should not take undue advantage of his office during his 
term by getting leases, agreements or contracts relating to immovable property 
from the Municipal Corporation in ‘his favour. This is for maintaining purity 
in the administration of municipal affairs. We have to consider the question 
of discrimination bearing in mind the intention of the Legislature and the 
object sought to be achieved by ‘it. 

Both for the purpose of considering the contentions of the petitioner that 
the impugned provision violates art. 14 and art. 19(1) (f) and (g), I shall now 
deal with the exact interpretation and scope of the expression ‘‘any lease 
including any leave or licence’. During the course of arguments three alter- 
nate interpretations have been suggested : 

(1) Mr. Singhvi suggested that ‘‘lease including any leave or licence’’ should 
be given a narrow interpretation and applied only to those leases which are 
coupled with any leave or licence. For example if the Municipal Corporation 
grants the lease of a flat to a person and along with it grants him leave or licence 
to use along with other tenants the compound or the terrace or any private road 
over which the tenant, members of his family, and invitees may pass and repass 
for the purpose of ingress to or egress from the flat. He contended that the 
expression does not apply to a lease which is not coupled with any leave or 
licence. I am afraid J am unable to accept this interpretation, as this is 
not in consonance with the intention of the Legislature and the object sought 
to be achieved by ‘it. It will exclude from the disqualifying leases such as 
have no leave or licence coupled with them. There is no reasonable basis for 
excluding leases of immovable property which are not coupled with any leave 
or licence. I think if I were to put the interpretation suggested by Mr. 
Singhvi, the clause would be discriminatory between holders ‘of other leases 
and holders of leases coupled with leave and licence. Such discrimination will 
have no reasonable basis or nexus with the object sought to be achieved. I 
eannot put the interpretation which will render the clause void. Such an in- 
terpretation will also not cover the entire mischief sought to be remedied. 
This interpretation must, therefore, be rejected. 

(2) The second interpretation suggested by Mr. Singhvi is that the ex- 
pression ‘‘lease including any leave or licence’’ covers all leases of immovable 
property as well as other permissions and licences granted by the Municipal 
Corporation to persons which would include leave to use a municipal guest 
house for a few days, parking of cars in municipal parking lots whether on 
payment of a meter fee or otherwise, having a swim in a municipal swimming 
pool on payment of a fee or otherwise and doing of several things and carry- 
ing on of several trades which require: permission or licence of the Municipal 
Corporation under s. 394 or s. 411 of the Municipal Act.- I am afraid, I am 
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unable to accept this interpretation also. The first interpretation suggested 
by Mr. Singhvi was too narrow and the second one is too wide. I have indi- 
cated hereinabove the intention of the Legislature and the object sought to be 
achieved by the Amendment Act. It arises from the scarcity of accommoda- 
tion in the City and the object sought to be achieved is that having an inter- 
est in a lease etc. should disqualify a Councillor so that he should not take 
undue advantage of his position in getting undue benefits and advantages and 
further that he should not use his office for securing leases and contracts per- 
taining to land and tenements. Under ss. 61-and 63 of the Municipal Act, 
there are certain obligatory and discretionary duties cast on the Municipal 
Corporation. The obligatory duties are construction and maintenance of drains, 
water works, sanitary works, cremation grounds, streets, bridges, causeways 
ete. The discretionary duties are to open schools, libraries, museums, art 
galleries, botanical and zoological gardens, parks, recreation grounds ete. The 
intention of the Legislature in enacting s. 2 of the Amendment Act is not to 
deprive the Councillors of those amenities which are provided by the Munici- 
pal Corporation in discharge of its obligatory and discretionary duties. The 
wide interpretation suggested by Mr. Singhvi is, therefore, not justified. There 
is one more circumstance against such a wide interpretation. If the Legisla- 
ture wanted all leases, permissions and licences to be covered, the words ‘‘in- 
cluding any’’ in cl. (fa) would be redundant and the clause would read ‘‘any 
lease, leave or licence.” The purpose of adding the words ‘‘including any” 
appears to me to be to expand the definition of the word ‘‘lease’’ beyond its 
normal scope to other demises or contracts of similar nature. There is an- 
other objection to the interpretation suggested by Mr. Singhvi and that is that 
the leave or licence has to be in respect of land which qualifies the words 
lease, leave, licence, sale, purchase or agreement. The use of the qualifying 
word ‘‘land’’, would exclude trade licenses and other permissions. The put- 
ting of the wide interpretation suggested by Mr. Singhvi would again bring 
in the vice of making the clause discriminatory inasmuch as it would go be- 
yond the purpose intended to be achieved by the Legislature and would bring 
in a class of persons who fall outside the scope of the purpose sought to be 
achieved. Such an interpretation would also make the clause discriminatory 
and invalid and must be rejected for that reason also. 


(3) The interpretation suggested on behalf ‘of the respondents is that 
leave or licence must firstly be in respect of land built or unbuilt. Secondly, 
the ordinary connotation of lease is sought to be expanded by including the 
words ‘‘leave or licence’ in respect of land or immovable property. And 
thirdly that leave or licence to use municipal land or municipal property 
like guest houses or parking lots cannot be included because that would de- 
prive a Councillor of availing for himself and members of his family all the 
amenities provided by the Municipal Corporation under ss. 61 and 68 of the 
Municipal Act. The leave or licence pertaining to land or immovable property 
must, therefore, be of the nature of a possessory licence where exclusive pos- 
session of the land or property is given to the permissive user or licensee and 
must not be of a casual nature like the use of a guest house or a parking lot. 


It would of course have been better if the Legislature itself had indicated 
the minimum duration of the leave and licence so as to exclude casual per- 
missive uses or licenses for short durations. The Legislature could have pro- 
vided that such lease including any leave or licence should be from month to 
month or for a period of not less than a month. But in absence of any such 
indication I must find out the true interpretation of the expression from the 
intention of the Legislature as far as I can eather it and to sive effect to 
the purpose the Legislature had in mind. It therefore appears to me that the 
expression ‘‘any lease including any leave or licence’’ would mean a lease. 
permissive use or licence of a possessory type for a reasonable duration and 
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not such as to be a casual leave or licence. Permissive uses or licenses of a 
possessory type have been known to law (vide Ramjibhai Virpal v. Gordhan- 
das'3), 


In my opinion, the interpretation accepted by me would provide for the 
mischief sought to be remedied by the Legislature and achieve the object of 
the enactment. The narrower interpretation suggested by Mr. Singhvi would 
fail to achieve the manifest purpose of the legislation and the wider inter- 
pretation suggested by him would reduce the legislation to futility. I must 
assume that the Legislature would legislate only for the purposes of bringing 
about an effective result. The expression used by Legislature must, there- 
fore, be subjected to limitations and qualifications indicated by me hereinabove. 
It is a canon of interpretation that all words if they be general and not pre- 
cise are to be restricted to the fitness of the matter. A too literal construction 
would carry the operation of the Act far beyond the object with which it was 
enacted. An intention to produce an unreasonable result is not to be im- 
puted to a statute if there is some other construction available. To apply 
words literally would defeat the obvious intention of the legislation and pro- 
duce a wholly unreasonable result which must be avoided and more reasonable 
interpretation should be chosen. 

In the case of Seaford Court Estates Ld. v. Asher,'4 Lord Denning observes 
(pp. 498-499) : 

“|, Whenever a statute comes up for consideration it must be remembered that it is 
not within human powers to foresee the manifold gets of facts which may arise, and, 
even if it were, it is not possible to provide for them in terms free from all ambiguity. 
The Fnglish language is not an instrument of mathematical precision. Our literature 
would be much the poorer if it were. This is where the draftsmen of Acts of Parlia- 
ment have often been unfairly criticized. A judge, believing himself to be fettered by 
the supposed rule that he must look to the language and nothing else, laments that 
the draftsmen have not provided for this or that, or have been guilty of some or other 
ambiguity. It would certainly save the judges trouble if Acts of Parliament were drafted 
with divine prescience and perfect clarity, In the absence of it, when a defect appears 
a judge cannot simply fold his hands and blame the draftsman. He must set to work 
on the constructive task of finding the intention of Parliament, and he must do this 
not only from the language of the statute, but also from a consideration of the social 
conditions which gave rise to it, and of the mischief which it was passed to remedy, 
and then he must supplement the written word so as to give ‘force and life’ to the in- 
tention of the legislature...Put into homely metaphor it is this: A judge should ask 
himself the question: If the makers of the Act had themselves come across this ruck 
in the texture of it, how would they have straightened it out? He must then do as 
they would have done. A judge must not alter the inaterial of which it is woven, but 
he can and should iron out the creases”. 


I may also refer with advantage to the case of Dattatraya v. s .V. Bhave,'5 
where in interpreting s. 10(7)(f) of Bombay Provincial Municipal Corpora- 
tions Act, 1949, a Division Bench of this Court held that the interest con- 
templated by that provision for disqualifying a Councillor should be such as 
is likely to come into conflict with one’s duty as a Councillor. In other words, 
there must be a conflict between interest and duty in order to make the section 
applicable. In my opinion the interpretation accepted by me will exactly 
meet this purpose. 

Mr. Joshi has also suggested that the word ‘‘or’’ in the expression ‘‘leave 
or licence’’ should be read as “and”. In suggesting this perhaps he had in 
mind.an expression of common use in Bombay ‘‘leave and licence’’. I do not 
think it is necessary to change this word because the word ‘‘leave’’ by itself 
means permissive use which in this case must be of land or immovable pro- 
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perty. The intention of Legislature would be equally carried out if the dis- 
junctive word ‘‘or’’ is used. 

Principles to be borne in mind by Court in determining validity of a statute 
on the ground of violation of art. 14 are well established and have been enu- 
merated in the case of Ram Krishna Dalmia v. Tendolkar J.'6: 

“...It is now well established that while art. 14 forbids class legislation, it does not 
forbid reasonable classification for the purposes of legislation. In order, however, to 
pass the test of permissible classification two conditions must be fulfilled, namely, (i) that 
the classification must be founded on an intelligible differentia which distinguishes per- 
sons or things that are grouped together from others left out of the group and (ii) that 
that differentia must have a rational relation to the object sought to be achieved by the 
statute in question”. (p. 202). 

In determining whether the impugned provision is discriminatory ‘between 
Councillors of Bombay Municipal Corporation on the one hand and Council- 
lors of other local bodies in Maharashtra on the other hand or between voters 
who are entitled to contest a municipal election in Greater Bombay on the 
one hand and voters who are entitled to contest for Councillorship in other 
local bodies in the State of Maharashtra on the other hand, one has to see 
whether the classification for the purpose of legislation is reasonable. I have 
stated hereinabove that the problems of accommodation in Greater Bombay 
bear no resemblance to the problems of accommodation not only in the rest of 
the State but also in the rest of India. Similarly, the cost of acquiring such 
accommodation in Bombay bears no resemblance with the rest of Maharashtra 
or-even with other places in India. The temptation in the way of Councillors 
of taking advantage of their position would be commensurately greater in 
Bombay if at all the temptation exists elsewhere. The classification is, there- 
fore, founded on an intelligible differentia which distinguish Councillors and 
voters in Greater Bombay from those in the remaining parts of Maharashtra. 
The differentia have also a rational relation to the object sought to be achiev- 
ed by: the statute in question, viz. to put the temptation out of the way of the 
Councillors by creating a disqualification and by bringing in and maintaining 
purity in the municipal administration. The classification appears to me to 
be reasonable. The above case also Jays down that there is always a presump- 
tion in’ favour of the constitutionality of an enactment and the burden is 
upon him who attacks it to show that there has been a clear transgression of 
the constitutional principles and that it must be presumed that the Legisla- 
ture understands and correctly appreciates the need of its own people, that 
«its laws are directed to problems made manifest by experiences and that its 
discriminations are based on adequate grounds and that the Legislature is 
free to recognise degrees of harm and may confine its restrictions to those 
cases where the need is deemed to be the clearest and that in order to sustain 
the presumption of constitutionality, the Court may take into consideration 
matters of common knowledge, matters of common report, the historv of the 
times and may assume every set of facts which can be conceived existing at 
the time of legislation. Applying these principles I am of the view that there 
is a presumption of constitutionality of the impugned provision. The peti- 
tioner has not shown that the mischief sought to be remedied exists elsewhere 
to such an appreciable extent that it must be remedied. It is not in dispute 
that in Greater Bombay out of 140 Councillors. eight are tenants of the Munici- 
pal Corporation, twenty are licensees in respect of tenements, and some more 
have taken land on lease or license for building purposes which is ultimately in- 
tended to be transferred to Co-operative Housing Societies of which these 
Councillors propose to become members. There is nothing to show that similar 
problem exists outside Bombay. The petitioner has, therefore. not discharged 
the burden of showing that there is a clear transgression of the constitutional 
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principles. I have undoubtedly introduced in this judgment some glaring 
facts with regard to the position of accommodation in the City of Bombay. 
But these are matters of common knowledge and common report. I must also 
attribute to the Legislature an appreciation of the needs of the people and 
the degrees of harm that exist in different places in the State. 

On behalf of the respondents my attention was invited to the case of Bishnu 
Charan v. State of Orissa." In his judgment Jagannadhadas J. sets out a pas- 
sage from a judgment of the U.S. Supreme Court which is instructive and 
reads as: 

“|,.This Court has frequently held that the legislative authority, acting within its 
proper field, is not bound to extend its regulation to all cases which it might possibly 
reach. The legislature ‘is free to recognize degrees of harm and it may confine its re- 
strictions to those classes of cases where the need is deemed to be the clearest’, If 
‘the law presumably hits the evil where it is most felt, it is not to be overthrown be- 
cause there are other instances to which it might have been applied.’ There is no 
‘doctrinaire requirement’ that the legislation should be couched in all embracing terms”.!8 


The same principles have been laid down by the Supreme Court in the case 
of Sakhawant Ali v. State of Orissa,!® and in Board of Trustees v. State of 
Delhi”? 

Mr. Singhvi contended that the impugned provision is in excess of the re- 
quirement of the mischief sought to be remedied. He pointed out that s. 36, 
of the Municipal Act provides that a Councillor shall not vote in matters in 
which he is interested and this would sufficiently meet the mischief. This con- 
tention does not appear to be correct because under s. 92(a) the Municipal 
Commissioner has power to grant certain tenancies without the sanction of 
the Corporation. The question of the Councillor participating in proceedings 
where his interest is affected may not arise at all. Apart from this, the re- 
medy provided by s. 36 does not appear to me to be adequate and it is not 
for the Court to decide the measures to be taken to remedy the mischief. 

Mr. Singhvi also contended that the Municipal Corporation is a big land- 
lord in Bombay and no harm would be done if a few tenements are given on 
lease or permissive use or license to Municipal Councillors who are at the same 
time citizens of Bombay. He pointed out that the Central and the State 
Governments make living accommodation available not only to Government 
servants but also to legislators to enable them to discharge the duties of their 
office more efficiently. In my opinion there is no analogy between making ac- 
commodation available to Government servants and Municipal Councillors. No 
facts have been placed before me to show that the Central Government or the 
Government of Maharashtra has constructed or let any premises to legisla- 
tors at all or beyond the term of their holding public offices. If there are 
instances, where accommodation has been made available to legislators during 
the time they hold their public offices, it would stand on a different footing 
from granting ordinary leases or licenses to Councillors which are not res- 
tricted to their term of office. Further, legislators whether of Central or of 
State Legislatures have to perform their duties mostly outside their home 
towns at the seat of the Legislature whereas Municipal Councillors have to 
function in the city of their residence. In fact their residence within one of 
the wards of the city is a necessary qualification for being voters and for be- 
ing elected as Councillors. There is, therefore, no comparison between the 
situation of a legislator and of a Municipal Councillor. 

Mr. Singhvi cited two cases, viz, State of Rajasthan v. Manohar Stnghji?} 
and Saghir Ahmad v. State of U.P.,% in support of the argument that when 

17 potaj ALR. Ori. 11. i 20 fiosa A.LR. S. C. 458. 

18 est Coast Hotel Company v. Parrish, a 1954] A.LR. S.C. 297. 


(1986) 800 U.S. 379, 400. 1954] A.LR. S.C. 728. 
19 [1055] A.LR. S.C. 166. 
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an enactment on the face of it is found to violate a fundamental right, it 
must be held to be invalid unless those who support the legislation can bring 
it within the purview of exception laid down and for the proposition that the 
burden of proof for a valid classification is on those who allege it to be 
valid. These are however cases where on the face of it legislation was found 
to violate fundamental rights in which case undoubtedly the burden shifts to 
the person who alleges it to be valid. The case before me is not of that class. 


Mr. Singhvi tried to take me through the provisions of the Maharashtra 
Municipalities Act, 1965, the Maharashtra Zilla Parishads and Panchayat Sami- 
ties Act, 1961 and the Bombay Provincial Municipal Corporations Act ‘to 
show that there were no provisions in these Acts similar to cl. (fa), the im- 
pugned provision in the Bombay Municipal Corporation Act. There is un- 
doubtedly no provision equivalent to cl (fa) introduced by ‘the Amendment 
Act, but the existence of separate legislation for separate areas by itself esta- 
blishes the difference between the several areas within Maharashtra in respect 
of which legislation has been enacted to meet the situation existing there. 
Instead of pointing to discrimination, separate legislation points to the fact 
that the conditions in different areas are different. 


In.the result I hold that the impugned provision is not discriminatory be- 
tween the Councillors of Bombay Municipal Corporation and Councillors of 
other local bodies in Maharashtra or between citizens and voters of Greater 
Bombay and the citizens and voters of remaining local bodies in Maharashtra. 
I am also unable to accept the contention that there is no proper or valid 
classification or that the impugned provision is discriminatory or violative of 
art. 14 of the Constitution. 


The last contention taken on behalf of the petitioner is that the impugned 
provision violates art. 19(/) cls. (f) and (g) of the Constitution. Clause (f) 
provides that all citizen shall have right to acquire, hold and dispose of pro- 
perty while cl. (g) provides that all citizens shall have the right to practise 
any profession or to carry on any occupation, trade or business. Mr. Singhvi 
contended that the impugned provision took away the petitioner’s right to 
acquire and hold leasehold or other property from the Municipal Corporation. 
It also affected his business because the premises so acquired may be used for 
business purposes. 

I may straightaway say that there is no question of the petitioner’s right 
to practise any profession being affected. He is free to carry on whatever 
trade, business or occupation he likes notwithstanding the disqualification. 
The impugned provision also does not take away his right to acquire or hold 
property from the Municipal Corporation. It merely disqualifies him from 
being a Councillor. The right to stand as a candidate and contest an election 
is not a common law right. It has been held in the case of Jamuna Prasad v. 
Lachhi Ram,” that the right to stand as a candidate and contest an election 
is not a common law right. It is a special right created by the statute and 
can only be exercised on the conditions laid down by the statute. The fun- 
damental rights’ Chapter has no bearing on a right like this created by statute. 
Persons have no fundamental right to be elected members of Parliament. If 
they want that, they must observe the rules. Similarly, the right to contest 
a municipal election and to be elected a Municipal Councillor is also a statu- 
tory right and must be exercised subject to the rules of the game. The above 
case was followed by the Supreme Court in the case of Sakhawant Ali v. State 
of Orissa, which also further holds that legislation enacted for the achievement 
of a particular object or purpose need not be all embracing. It is for the 
Legislature to determine what categories it would embrace within the scope 
of the legislation. In that case a Municipal Councillor was disqualified if he 
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appeared as a lawyer for or against the Municipality and it was held that 
the right of a person to practise the profession of law guaranteed by art. 19(1) 
(g) cannot be said to have been violated, because in laying down the disqua- 
lification the Legislature did not prevent him from practising his profession 
of law but it only laid down that if he wants to stand as a candidate for being 
elected as Councillor, he shall not either appear on behalf of the Municipality 
or act as a legal practitioner against the Municipality. 

These observations of the Supreme Court apply with equal force to a Coun- 
cillor of the Municipal Corporation. He is not deprived of the right of ac- 
quiring immovable property from the Corporation. But he would be dis- 
qualified from being a Councillor if he does so. There is no fundamental 
right in any person to stand as a candidate for election to the Municipal 
Corporation. The only fundamental right which is guaranteed to him ig the 
right to acquire, and hold property and to practise a profession. There is 
no violation of that right in prescribing a disqualification for being a Coun- 
cillor. 

The restriction, if any, also appears to be reasonable in order to achieve the 
purpose of purity of Municipal Administration and to prevent taking advan- 
tage of an office. A Councillor is a public servant under s. 521 of the Muni- 
cipal Act and is a trustee for the citizens in respect of municipal property. A 
trustee is not allowed to buy the property of the trust nor a guardian the 
property of his minor ward. A Judge or an officer of a Court is not allowed 
to buy property at a Court auction. These are all healthy and reasonable 
restrictions on the right to acquire property. 

Mr. Singhvi contended that even according to the interpretation that I have 
put on s. 474 of the Municipal Act that it punishes acquisitions of property 
during the time a person is a Councillor under s. 168, Indian Penal Code after 
January 12, 1978, he contended that under s. 23 of the Contract Act such 
acquisition would be void and, therefore, this is a restriction on acquisition 
of property and violates art. 19(/)(f). I need not decide whether on convic- 
tion or without the conviction such an acquisition of property will violate 
s. 23 of the Contract Act and be void as being against public policy. I shall 
be content with saying that even if it is void, it is a reasonable restriction 
on the right to acquire property. 

I, therefore, hold that the impugned provision does not impose any restric- 
tion on acquisition of property or on carrying on any trade, business or occu- 
pation and is, therefore, not violative of art. 19(/) cls. (f) and (g). I must 
also add that if it amounts to a restriction, it is a reasonable restriction and 
once again is not violative of these provisions of the Constitution. 


In the result the petition fails and is dismissed. In the circumstances 
of the case, there will be no order as to costs. 


Petition dismissed. 
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ABATEMENT OF APPEAL. See APPEAL. | ACTS (Bombay)—(Contd.) 


75 Bom. L.R. 763. 


ACCIDENT—Motor vehicle—Evidence, ap- 
preciation of. 

If in a case of motor vehicle accident it 
appears to the Court that material evidence 
has not been collected by the investigating 
agency for reasons which are wholly uncon- 
vincing and the evidence actually produced 
leaves a serious lacuna in bringing the guilt 
home to the driver then merely because the 
nature of the accident prima facie requires 


an explanation from the driver will not be 


sufficient to sustain his conviction, if the 
truth of his explanation, which is not liable 
to rejection outright, could have been appro- 
priately judged if evidence left out by the 
prosecution had been produced. 
NAGESHWAR y. STATE OF MAHARASHTRA. 

75 Bom. L.R. S.C.) 483. 


ACTS (Bombay): 


1879-—V. 
See BOMBAY LAND REVENUE CODE. 


————____—_—- VI. 
See BOMBAY PORT TRUST ACT. 


—— 1887Y. 
See BOMBAY PREVENTION OF GAMBLING ACT. 


1888—11. 
See MUNICIPAL ACT (CORPORATION). 


————_1920—XVI. 
See BOMBAY PLEADERS ACT. 


1939—XXII. 
See BOMBAY AGRICULTURAL 
MARKETS ACT. 


——— 1 9V. 
See BOMBAY RENTS, HOTEL AND LODGING 
House RATES (CONTROL) ACT. 


1947—LVIL 
See BOMBAY RENTS, HOTEL AND Lonamma 
House RATES CONTROL ACT. 


——1948—XX, 
See UNIVERSITY OF POONA ACT. 


—LYNV I. 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT. 





PRODUCE 


See BOMBAY CHILDREN ACT. 


See BOMBAY SUGARCANE CESS ACT. 


1949—_LIX. 


See MUNICIPAL ACT (CORPORATIONS) 
(PROVINCIAL). 





























1950-—XXIX. 


See BOMBAY PUBLIC TRUSTS Act. 


1951—XXU. 


See BOMBAY POLICE ACT. 


1955——-KX VIL 
See BOMBAY TOWN PLANNING ACT. 


1959-1. 
See BOMBAY INFERIOR VILLAGE WATANS 
ABOLITION ACT. 


XXXVI. 
See BOMBAY COURT-FEES ACT, 


1969-—XL VII. 
See Bompay ButmLpiInc REPAIRS AND 
RECONSTRUCTION BOARD ACT, 


ACTS (Hyderabad): 


1950-—X XI. 
See HYDERABAD TENANCY AND AGRICULTURAL 
LANDS ACT. 


1954-—XX. 
See HYDERABAD Houses (RENT, EVICTION 
AND LEASE) CONTROL ACT. 


ACTS (ndia): 


1860—XLV. 
See PENAL CODE. 


1872—J, 
See EVIDENCE ACT. f 


1878—VIL. 


See Sea CUSTOMS ACT. 


1882—IV. 
See TRANSFER OF PROPERTY ACT. 


V. 
See EASEMENTS ACT. 


1887—VI, 
See SUITS VALUATION ACT. 


1898—V. 


See CRIMINAL PROCEDURE CODE. 


1908—¥. 


See CIVIL PROCEDURE CODE. 


See LIMITATION ACT. 


XVL 
See REGISTRATION ACT. 


1920-—V. 
See PROVINCIAL INSOLVENCY ACT. 


1923——-VIII. - 
See WORXKMEN’S COMPENSATION ACT. 


842 


ACTS (ndia)}—(Conid.) 


—1 932X. 
See PARTNERSHIP ACT. 


—— 1940 —X.' 
See ARBITRATION ACT. 


1947—II, 
See PREVENTION OF CORRUPTION ACT. 


XIV. 
See INDUSTRIAL DISPUTES ACT. 


XVII. 
See IMPORTS AND EXPORTS (CONTROL) ACT. 


1948—XXXIV. 
See EMPLOYERS’ STATE INSURANCE ACT. 


—————1951—XLOL 
See REPRESENTATION OF THE PEOPLE ACT. 


LS 
See STATE FINANCIAL CORPORATION ACT. 


—— LXV. 
See INDUSTRIES (DEVELOPMENT 
REGULATION) ACT. 


1952—-XXX. 
See REQUISITIONING AND ACQUISITION OF 
IMMOVABLE PROPERTY ACT. 


XXXI. 
See CONTEMPT OF COURTS ACT. 


1954—XX XVII. 
See PREVENTION OF FooD ADULTERATION 
ACT. 











AND 











——— XI. 
See SPECIAL MARRIAGE ACT. 


1955—X. 
See ESSENTIAL COMMODITIES ACT. 





————— XXV. 
See HINDU MARRIAGE ACT. 


—— 1956. 
See COMPANIES ACT. 


1957 —XX VIL 
See WEALTH TAX ACT. 


—1961—XXV. 
See ADVOCATES ACT. 


— XXX V I. 
See SUGARCANE CESS (VALIDATION) ACT. 


——1 962. 
See CUSTOMS ACT. 


—1963—XXXVI. 
See LIMITATION ACT. 


XLVI. 
See SPECIFIC RELIEF ACT, 


THE BOMBAY LAW REPORTER. 


[VoL. LXXV. 


ACTS (Maharashtra): 
1961—XXIV. 
See MAHARASHTRA CO-OPERATIVE SOCIETIES 


ACT. 





XXVII. 
‘See MAHARASHTRA AGRICULTURAL LANDS 
(CELING ON HoLDINGS) ACT. 


1962—XXXV. 








See MAHARASHTRA REVENUE PATELS 
(ABOLITION OF OFFICE) ACT. 
19653 XL. 
See MUNICIPALITIES ACT (MAHARASHTRA). 
————_—— 1 966 —LXI. 
See MAHARASHTRA LAND REVENUE CODE. 
1970—IX. 


See SuitS VALUATION AND BOMBAY COURT- 
FEES (AMENDMENT) AND Bompay Crry 
Cıva COURT DECRRES AND ORDERS 
(VALIDATING) ACT. 


1973—IV. 
See MUNICIPAL Acr (CORPORATION) 
(SECOND AMENDMENT) ACT. 


ADDITIONAL CHIEF PRESIDENCY 
MAGISTRATE—Powers and jurisdiction 
of—Criminal Procedure Code (Act V of 
1898), Secs. 18(4), 145. P 

Under s, 18(4) of the Criminal Procedure 
Code, 1898, an Additional Chief Presidency 
Magistrate has all the powers of a Chief 
Presidency Magistrate and those need not be 
expressly conferred upon him by the State. 
Therefore, an Additional Chief Presidency 
Magistrate has: jurisdiction to deal with a 
proceeding under s. 145 of the Code. 

If, however, the State Government intends 
to restrict those powers and to confer only 
some or particular powers upon him, it can 
do so by issuing a direction in that behalf. 
RAFIQ ISMAIL v. APPA YESHWANT. 

75 Bom. L.R. 281. 


ADMISSION-—Evidentiary value of, 

An admission is a substantive piece of 
evidence, though it is open to the person who 
made the admission to show that the fact 
admitted is not correct. In the absence of 
any such proof the admission has to be con- 
sidered as an important piece of evidence, 
NARAYAN SWAMY v. THE STATE. 
75 Bom. L.R. (S.C.) 478. 


ADOPTION. 
See HINDU Law, ADOPTION. 


ADVOCATES ACT (XXV of 1961)—Bom- 
Doy leaders Act (Bom. XVII of 1920), 
Although there is no provision in the Ad- 
vocates Act, 1961, similar to s. 14 of the 
Bombay Pleaders Act, 1920, the principle of 
this section is generally kept in mind by the 
Courts whenever a lawyer is unable to at- 
tend the Court on account of his indisposi- 
tion or any other reasonable cause. 
NANA RAMA y. THE STATE. 
75 Bom, L.R. 135. 


1978.] 


AMENDMENT OF PLAINT, order for— 
Order taking away by implication defence oj 
limitation in respect of additional claim— 
Whether such order “judgment”? and appeal- 
able. 

Limitation is one of the points which 
would arise in a controversy between parties 
to a litigation and a decision on this, ex- 
press or implied, must be held to be one 
on the merits of the case before the Court. 
Therefore, where an order for amendment 
of the plaint by implication takes away or 
negatives the defence of limitation available 
to the defendant in respect of an additional 
claim included in the application for amend- 
ment, such an order amounts to a “judg- 
ment” within the meaning of cl. 15 of the 
Letters Patent and is appealable as such. 
HOME INSURANCE Co. v. SHANTIKUMAR. 

75 Bom. L.R. (0.C.J.) 36. 


APPEAL—Abatement of,—Appeal by plain- 
tiffs in suit for partition claiming share 
of their branch of joint Hindu family pro- 
perty—One of the plaintiffs dying pending 
appeal—Whether appeal abates in respect of 
surviving plaintiffs—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 4. 

A suit for partition was filed by the plain- 
tiffs claiming a half share of their branch in 
joint Hindu family property against the de- 
fendants who belonged to another branch of 
the family. The suit was dismissed and the 
plagntiffs appealed. During the pendency of 
the appeal one of the plaintiffs died but his 
representatives were not brought on record 
of the appeal. On the question whether the 
appeal had abated:— 

Held, that applying the tests laid down by 
the Supreme Court in State of Punjab v. 
Nathu Ram, [1962] A.I.R. S.C. 89, the sur- 
viving plaintiffs could continue the appeal 
and would effectively represent their branch, 
and further 

that even if the appeal had abated as far 
as the deceased plaintiff was concerned, fol- 
lowing the decision in Chintaman v. Ganga- 
bai, 27 Bom. 284, the Court could hear the 
appeal and deal with the suit under O. XLI, 
T. 4 of the Civil Procedure Code, 1908. 
GANPATI GOPAL v. SHANKAR, 

75 Bom. L.R. 763. 


APPEAL—Malintainability of, —Co-plaintiff 
obtaining joint and indivisible decree against 
defendants in trial Court confirmed by lower 
appellate Court—One of the plaintiffs dying 
before hearing of second appeal filed in 
High Court by defendants—Defendants fail- 
ing to bring on record deceased plaintif’s 
heirs before date of hearing of second appeal 
—Whether appeal can be proceeded with 
against surviving plaintiff. 

The plaintiffs filed a suit against the defen- 
dants jointly as co-plaintiffs and obtained a 
decree in their favour by the trial Court 
which was subsequently confirmed by the 
lower appellate Court. The defendants chal- 
lenged this joint and indivisible decree in 
a second appeal to the High Court. Before 
this appeal reached hearing one of the plain- 
tiffs died. Intimation to this effect was con- 
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veyed to the defendants’ advocate before the 
date of the hearing of the second appeal but 
no steps were taken by the defendants to 
bring the deceased plaintiff’s heirs on record. 


‘On this admitted position the High Court 


held that the appeal had abated as far as 
the deceased plamtiff was concerned, On the 
question whether the appeal could be 
ceeded with against the surviving plain 
_ Held, that the appeal cannot be proceed- 
ed with only against the surviving plaintiff 
as it might amount to bringing on record 
two inconsistent decrees in the case and 
must, therefore, be dismissed. 

DEORAM ANA v. SONU PUNA. 

. 75 Bom. L.R. 710. 


APPEAL—Right of person submitting to the 
order of the Court to appeal therefrom. 

The propriety and/or validity of an order 
passed by the Court cannot be challenged 
in appeal at the instance of a party who 
had submitted to the orders of the Court 
unless the impugned order was without juris- 
diction altogether. 
SHANTI PRASAD v. UNION OF INDIA. 

75 Bom. L.R. (O.C.J.) 778. 


ARBITRATION ACT (X of 1940), 8.8. 
See ARBITRATION Act, 1940, S. 33. 
75 Bom. L.R. (S.C.) 410. 


—————S. 11. See ARBITRATION ACT, 1940, 
as 75 Bom, L.R. (0.C.J.) 335. 
———-S. 28. See ARBITRATION ACT, 1940, 
ete 75 Bom. L.R. (0.C.J.) 335. 
———S. 30. See ARBITRATION Act, 1940, 
oe 75 Bom. L.R. (0.C.J.) 335. 


———S. 33—Whether there can be valid 
appointment of umpire by arbitrators with- 
out obtaining consent of appointee—Whether 
arbitrators required to appoint umpire must 
obtain approval of their choice of personnel 
by parties appointing them as arbitrators— 

hat constitutes disagreement between arbi- 
trators. 

Under the Arbitration Act, 1940, the ques- 
tion of acceptance of appointment of umpire 
arises with reference to the stage when he 
is called upon to act. The Act does not say 
that appointment of umpire by arbitration is 
to be made only after obtaining consent of 
the appointee. The appointment of umpire 
and the acceptance of office are two sepa- 
rate matters arising at different stages in the 
proceedings. When the umpire is called up- 
on to proceed in terms of the appointment 
he will either assent expressly or by conduct 
to act or he will decline to act. 

Where the arbitrators appoint an umpire 
upon the condition of the umpire’s accept- 
ance of office, the arbitrators will have 
power to reappoint an umpire if the post is 
refused. Where, however, the arbitrators ap- 
point an umpire without any such condition 
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of acceptance of office and the appointee de- 
clines the office, the arbitrators in accord- 
ance with their powers under the arbitration 
agreement can appoint an umpire again. The 
Court under s. 8 of the Arbitration Act has 
also power to appoint in lieu of an poor 
ed umpire who refuses to act. In these 
cases the appointment of an umpire becomes 
effective by acceptance of the office. There- 
upon the power of appointment is exhausted. 
If the appointed person after yop dean of 
office refuses to act or will not act the parties 
have to take recourse to the Court. 

The appomtment of an umpire by two 
arbitrators means that the arbitrators are to 
concur in appointing an umpire. There is no 
particular method of appointment of an um- 
pire prescribed by the Act. The usual me- 
thod of appointment of an umpire by the 
arbitrators is in writing. Arbitrators who are 
required to appoint an umpire are under no 
obligation to obtain the approval of the 
choice of the personnel by the parties who 
appointed the arbitrators. If any party is dis- 
satisfied with the choice that not affect 
the validity of the appointment. 

As to what constitutes disagreement be- 
tween the arbitrators cannot be laid down 
in abstract or inflexible propositions. It will 
depend upon the facts of the case as to whe- 
ther there was a disagreement. Where one 
of the arbitrators decline to act and the other 
is left alone it will in a case of this type 
amount to disagreement between the arbi- 
trators. 

KESHAVSINH y. INDIAN ENGINEERING Co. 
75 Bom, L.R. (S.C.) 410. 


——_——--§, 34— Rules of conciliation and 
arbitration of the International Chamber of 
Commerce, Articles 7, 13, 23, 26, 29, 30 
—Whether Rules void as being inconsistent 
with provisions of Act—Arbitration agree- 
ment providing that disputes between parties 
to it to be settled in India in conformity 
with such Rules—Whether arbitration agree- 
ment void on ground of inconsistency of 
Rules with provisions of Act—Arbitrator 
whether can grant relief of declaration and 
injunction, 

Articles 7, 13, 23, 26, 29 and 30 of the 
Rules of conciliation and arbitration framed 
by the International Chamber of Commerce 
are not inconsistent with the provisions of 
the Arbitration Act, 1940 and are, therefore, 
not void. 

In an agreement it was provided that dis- 
putes and differences between the parties to 
It were to be settled in India in conformity 
with the Rules of conciliation and arbitra- 
tion framed by the International Chamber 
of Commerce. However, one of the parties 
to the agreement filed a suit relating to the 
disputes which had arisen between them and 
which were within the scope and ambit of 
the arbitration agreement, On the question 
whether the suit should be stayed under s. 34 
of the Arbitration Act, 1940, it was contend- 
ed that the aforesaid Rules were void as 
these were inconsistent with some of the 


THE BOMBAY LAW REPORTER, 


[VOL. LXXV. 


ARBITRATION ACT, S. 34—(Contd.) 


rovisions of the Arbitration Act and, there- 
‘ore, it was not open to the Court to con- 
strue the arbitration in a form other than 
as agreed between the parties and hence it 
was not permissible to the Court to stay 
further proceedings in the svit:— 

Held, that the Rules were not inconsistent 
with the provisions of the Arbitration Act 
and were not void, and 

that, therefore, that arbitration agreement 
was not void and the suit should be stayed. 

A relief that may be granted by the Court 
under the Specific Relief Act, can be gran- 
ted under the Arbitration Act, 1940, by the 
arbitrator if the parties decide to have the 
dispute relating to such relief referred to 
arbitration. 

If any of the Rules of conciliation and 
arbitration framed by the International 
Chamber of Commerce is void as being in- 
consistent with the law of a particular coun- 
try, then gua the disputes which are gov- 
erned by the law of that country such a rule 
has to be ignored and its provisions are 
clearly severable from the rest of the Rules. 
Even invalidity of any rule in view of the 
law of a particular coun by which the 
arbitration is to be governed, does not affect 
the validity of the arbitration agreement and 
the arbitration Nat have to be con- 
ducted in accordance with the rules framed 
by the International Chamber of Commerce 
in so far as they are not inconsistent with the 
law of the country by which the arbitration 
proceocin gs are governed, 

ISER CORP. v. CHEM. CONSTRN. Corp. 
75 Bom. L.R. (O.C.J.) 335. 


. I, Cl. 3. See ARBITRATION ACT, 


———_—_Sch 
1940, S. 34. 
75 Bom. L.R. (0.C.J.) 335. 


ARBITRATOR—Power to grant relief as in 
Spectfic Relief Act. 

A relief that may be granted by the Court 
under the Specific Relief Act, can be gran- 
ted under the Arbitration Act, 1940, by the 
arbitrator if the parties decide to have the 
dispute relating to such relief referred to 
arbitration. 

FERTILISER CORP. v. CHEM. CONSTRN Corp. 
75 Bom. L.R. (0.C.J.) 335. 


BETEL-NUT. See PREVENTION 
ADULTERATION ACT, 1954, Ss. 2, 16, 
75 Bom. L.R. 460. 


BOARD OF DIRECTORS, right to start 
action on behalf of Company. 

The normal rule is that in an action aris- 
ing out of a dispute within the Company 
the appropriate agency to start an action on 
the Company’s behalf is the board of direc- 
tors, though as an exceptional measure if 
the directors cannot and will not start pro- 
ceedings in the Company's name, the power 
to do so reverts to the general meeting. But 
the manner in which the general meeting 
can retain the ultimate control is only 
through its power to amend the articles of 
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association of the company and remove the 
directors and to substitute others more to its 
taste, and until the general meeting takes one 
or the other step, the directors can, if they 
are so advised, disregard the wishes and in- 
structions of the members in all matters not 
specifically reserved to a general meeting. 
SHANTI PRASAD v. UNION OF INDIA. 

75 Bom. L.R. (O0.C.J.) 778. 


BOMBAY AGRICULTURAL PRODUCE 
MARKETS ACT (XXII of 1939), 8. 20—~ 
Bombay Agricultural Produce Markets 
Rules, 1941. Rule 65—Whether civil Court 
has jurisdiction to entertain claim for re- 
covery of licence fees as damages from tra- 
ders trading in market yard without obtain- 
ing licence. 

The civil Court has jurisdiction to try a 
claim of a Market Committee, constituted 
under the Bombay Agricultural Produce 
Markets Act, 1939, for recovery of licence 
fees as damages from traders, who are trad- 
ing in agricultural produce in a market yard, 
without obtaining a licence as required 
under the Act. 

AGRICULTURAL P. M. COMMITTEE v. 


PENTAPPA, 
75 Bom. L.R. 503. 


BOMBAY BUILDING REPAIRS AND RE- 
CONSTRUCTION BOARD ACT (Mah. 
XLVII of 1969)—Constitution of India. Arts. 
ant, , 14—Whether Act violates arts. 
19(1) (f) and 14—Validity of Act. 

The Bombay Building Repairs and Recon- 
struction Board Act, 1969, is not violative of 
arts, 19(7)(f) and 14 of the Constitution of 
India and is valid. 

The rule is that taxes can be levied for 
public purposes and indirect and incidental 
benefits which may result to the public do 
not make a public purpose, where the ob- 
ject is directly private. But the purpose of 
a tax would not be regarded as private mere- 
ly because some persons might receive more 
benefits from the use of its proceeds than 
others or it is bar dio for a purpose other 
than revenue, such as tariff duties for en- 
couragement of manufacture or licence fees 
with a view to regulate a particular trade 
or industry. The principle that funds raised 
by taxation cannot be expended for private 
use does not prevent the Legislature from 
looking at the ultimate rather than the im- 
mediate result of the expenditure, and in- 
curring an expense or creating a liability 
on the part of the public which it was under 
no constitutional obligation to incur or 
create if the ultimate effect will be benefi- 
cial to the public. What is to be borne in 
mind is the distinction between the purpose 
and the method of its implementation. If in 
the course of the latter some benefit inci- 
dentally reaches to a particular person or 
persons, the former neither changes its cha- 
racter nor is it invalidated for that reason. 
VIVIAN JOSEPH v. MUNICIPAL Corp, 

75 Bom. L.R. (S.C.) 1. 
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BOMBAY CHILDREN ACT (Bom. LXXI 
of 1948), $. 57—-“Seduces,” meaning of 
word in s. 57. 

The word “seduces” in s. 57 of the Bom- 
bay Children Act, 1948, means to lead as- 
tray in conduct a girl or to draw away a 
girl from the right course of action. It would 
also include inducement to indulge in im- 
moral behaviour. 

NARASAPPA v. THE STATE. 
75 Bom. L.R. 221. 


BOMBAY CITY CIVIL AND SESSIONS 
COURTS RULES, 1948. RULE 360—Civil 
Procedure Code (Act V of 1908), O. II, 
r. 1—Whether under r. 360 Court can hear 
party in person when his advocate or attor- 
ney absent on day of hearing. 

Where on a particular date a party is pre- 
sent before the Court and his advocate or 
attorney is absent, rule 360 of the Bombay 
City Civil and Sessions Courts Rules, 1948, 
does not prevent the Court from hearing the 
party in person. It is only when as a matter 
of fact and in reality the is represented 
by an advocate in Court that the party ought 
not ordinarily be allowed to appear or ap- 
ply in person as a matter of practice. 

The word “representation” does not mere- 
ly mean filing of warrant of appearance or 
Vakalatnama. It implies tbat she ee 
appears in person or through a duly autho- 
red advocate on behalf of the party when 
the matter is called out for hearing. 
DURGAPRASAD v. AMIN & DESAI. 

75 Bom. L.R. 647. 


BOMBAY CIVIL SERVICES CLASSIFICA- 
TION AND RECRUITMENT RULES, 
1939. R. 10. See PREVENTION OF CorRUP- 
TION Act, 1947, S. 6(2) (c). 

75 Bom. L.R. 51. 


BOMBAY CIVIL SERVICES CONDUCT, 
DISCIPLINE AND APPEAL RULES. 
See BomBAY Ponce (PUNISHMENTS AND 
APPEALS) RULES, 1956, R. 3. 

75 Bom. L.R. 125. 


BOMBAY COURT-FEES ACT (Bom. 
XXXVI of 1959), 8. 6—Suits Valuation and 
Bombay Court-fees (Amendment) and Bom» 
bay City Civil Court Decrees and Orders 
(Validating) Act (Mah. 9 of 1970), Secs. 4, 
6(2) (b)—Suits Valuation Act (VII of 1887) 
Sec. 9—Plaintiffs’ suit filed in Bombay City 
Civil Court for declarations that mortgage 
and sale of mortgaged property by mort- 
gagees void and not binding upon them— 
Plaintiffs paying fixed Court-fee under 
s. O6(iv)(j) before its amendment—Plaint 
ordered to be returned to plaintiffs for pre- 
sentation to proper Court in view of a High 
Court decision—Plaint remaining to be re- 
turned to ars i when Acts amended by 
Mah. Act 9 of 1970—Whether iy Civil 
Court has jurisdiction to entertain suit. 

The defendants as mortgagees, in exercise 
of the powers conferred under the mortgage 
deed, sold by auction the mortgaged pro- 
perty for Rs. 48,000. The plaintiffs filed a 
suit against the defendants in the Bombay 
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City Civil Court on October 25, 1967, for 
a declaration that the mortgage in respect 
of the property was void and not binding 
upon them and for a declaration that the 
sale of the property was also void and not 
binding upon them. The plaintiffs inter alia 
contended that the property was actually 
worth Rs. 96,000. The plaintiffs paid a fixed 
Court-fee of Rs. 30 under s. 6(iv) (f) of the 
Bombay Court-fees Act, 1959, as it then 
stood, on the ground that the subject-matter 
of the suit was incapable of monetary valua- 
tion, In the meantime on October 15, 1968, 
the High Court in L.P.A. No. 44 of 1968 
held that where the subject-matter of a suit 
was not capable of being estimated in money 
value, it could not be said that the money 
value of such suit was less than Rs. 25,000 
and such a suit could not, therefore, be en- 
tertained by the City Civil Court but had to 
be filed in the High Court. In view of that 
decision, the plaint in the suit was ordered 
by the trial Judge to be returned to the 
plaintiffs for presentation to the proper 
Court. The plaint, however, remained to be 
returned to the plaintiffs, when amendments 
were effected in the Bombay Court-fees Act 
and the Suits Valuation Act, 1887, by Maha- 
rashtra Act 9 of 1970 which nullified the 
effect of the judgment of the High Court in 
the aforesaid L.P.A. No. 44 of 1968. The 
defendants thereupon raised a preliminary 
issue whether after the Amending Act came 
into Psi the suit pair said Faas with- 
in the pecuniary isdiction o Ci 
Civil Court. i 

Held, that the amendments effected in the 
Bombay Court-fees Act, in so far as they 
relate to the additidn of cl. (ha) in s. 6(iv), 
as well as the amendment in cl. (j), and the 
substitution of a new s. 9 in place of the old 
section in the Suits Valuation Act, are not 
retrospective in effect, 

that the suit came within art. 7 of Sche- 
dule I of the Bombay Court-fees Act in so 
far as the declaratory relief claimed in re- 
gard to the auction sale not being binding 
upon the plaintiffs, was one which was cap- 
able of being valued in terms of monetary 
gain or prevention of monetary loss, 


that the suit was not one to which the 
concluding portion of s. 6(2)(b) of the 
Amending Act could apply, and 


that as the plaintiffs had valued the suit 
property at Rs. 96,000 and had between 
them a five-sixth share in it, under art. 7 
of Schedule I of the Bombay Court-fees Act, 
it should be valued at Rs. 80,000 and 


that, therefore, the City Civil Court had 
no jurisdiction to entertain the suit and the 
plaint should be returned to the plaintiffs 
for presentation to the proper Court. 
KESHORE PREMLAL yv. UKAJI PREMAJI, 
75 Bom. L.R. 604. 


————-Sch. I, art. 7. See BOMBAY COURT- 
FEES Acr, 1959, S, 6. 
75 Bom. L.R. 604. 
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BOMBAY HIGH COURT (APPELLATE 
SIDE) RULES [OF 1960], CHAPTER 
XXEXA. R. 28. 

Applications for leave to appeal to the 
Supreme Court under art. 134 of the Con- 
stitution of India against the judgment of a 
single Judge in criminal matters lie to the 
single Judge, whether such applications are 
made in writing under Rule 28(%) or orally 
under Rule 28) of Chapter of the 
Bombay High Court Appellate Side Rules 
of 1960. 

Re. JONATHAN SAMUEL. 
75 Bom. L.R. 254. 


BOMBAY INFERIOR VILLAGE WATANS 
ABOLITION ACT(Bom. I of 1959), SS. 4, 5 
—Abolition of Watan held as joint family 
property or held by tenants in common— 
Resumption and regrant of land to Watan- 
dar of Watan—Whether on such resumption 
and regrant character of land as joint family 
property or as held by tenants in common 
taken away. 

After the abolition of a Watan, held as 
joint family property or held by tenants in 
common, under the Bombay Inferior Village 
Watans Abolition Act, 1958, the resumption 
and regrant of the land to the Watandar of 
the Watan, does not take away the charac- 
ter of the land as joint family property or 
as held by tenants in common. _ 

Even though the Watan is abolished and 
its incidents are extinguished under the Act 
and the lands are resumed under s. 4 of the 
Act, the Act maintains the continuity of the 
interest in the lands of the persons before 
and after the coming into force of the Act, 
provided the holder pays occupancy pe 
What the Act does is only to effect a change 
in the nature of the tenure or in the nature 
of the holding, in that before the abolition 
of the Watan the land was being held by the 
Watandar in consideration of rendering ŝer- 
vice and non-payment of assessment, but 
after the abolition of the Watan and its in- 
cidents be holds it in ee, a a 

ayment of occupancy price and the lan 
evene. It does not effect any other change 
in any other rights of the holders in such 
lands 

All that s. 5(3) of the Bombay Inferior 
Village Watans Abolition Act, 1958, says is 
that the land shall not be partible by metes 
and bounds without the previous sanction 
of the Collector, The section, therefore, does 
not prevent a suit being filed for partition 
of the land by metes and bounds without the 
previous sanction of the Collector. The 
Court in such a suit can pass a decree grant- 
ing the relief of partition of land by metes 
and bounds subject to the previous sanction 
of the Collector, Once such sanction is 
granted, the person entitled to mesne pro- 
fits will be entitled to it from the date of 
the suit under O. XX, r. 12 of the Civil 
Procedure Code, 1908. 

DHONDI VITHOBA v. MAHADEO Daou. 
75 Bom. L.R. 290. 


————S. 6. See BOMBAY INFERIOR VIL- 
LAGE WATANS ABOLITION ACT, 1958, Ss. 4, 5. 
75 Bom. L.R. 290. 
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BOMBAY INFERIOR VILLAGE WATANS 
ABOLITION ACT, S. 9. See BOMBAY 
INFERIOR VILLAGE WATANS ABOLITION ACT, 


1958, Ss. 4, 5. 
75 Bom. L.R. 290. 


BOMBAY LAND REVENUE CODE (V of 
1879), S. 84-1A,. 

Section 84-1A of the Bombay Land Re- 
venue Code, 1879, effects an unqualified re- 
peal of ss. 83 and 84 of the Code in respect 
of the tenancies to which the provisions of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, apply and so far as the tenancies 
falling under s. 88B of the Act are con- 
cerned, 8. 3 of the Act being made appli- 
cable to such tenancies, s. 106 of the Trans- 
fer of Property Act, 1882, and not s. 84 of 
the Code applies to such tenancies. 
MANEKJI EpuLJI v. MANEKSHA ARDESHIR. 

75 Bom. L.R. 609. 


BOMBAY PLEADERS ACT (Bom. XVII 
of 1920) S. 14. See ADVOCATES Act, 1961. 
75 Bom. L.R. 135. 


BOMBAY POLICE ACT (Bom. XXII of 
1951}—-Whether State Government em- 
powered to compulsorily retire a person. 

The State Government is empowered to 
compulsorily retire a person governed by the 
Bombay Police Act, 1951. 
RamĪmoo Baroo v. THE STATE. 

75 Bom. L.R. 125. 


————-8, 25, See BOMBAY Pouce 
E SRNERIS AND APPEALS) RULES, 1956, 


75 Bom. L.R. 125, 


BOMBAY POLICE (PUNISHMENTS AND 
APPEALS) RULES, 1956. RULE 3— 
Bombay Police Act (Bom. XXII of 1951), 
Secs. 25, 2(b)—Bombay Civil Services Con- 
duct, Discipline and Appeal Rules. Rules 33, 
55; Instructions Nos. 12, 4, 9—Constitution 
of India. Art. 311(2)—Whether r. 3 of Bom- 
bay Police Rules ultra vires s. 25 of Bom- 
bay Police Act—State Government whether 
can compulsorily retire member of State 
police force—Departmental inquiry—Whe- 
ther person charged has right to be represen- 
ted before inquiry by lawyer—Natural 
justice, rule of. 

Rule 3 of the Bombay Police (Punish- 
ments and Appeals) Rules, 1956, is not ultra 
vires 8. 25 of the Bombay Police Act, 1951. 

The State Government is empowered to 
compulsorily retire a person governed by the 
Bombay Police Act, 1951. 

Ordinarily, natural justice does not postu- 
late a right to be represented or assisted by 
a lawyer, in departmental inquiries. But in 
particular circumstances, the rules of natural 
justice may require that the person charged 
should have professional help if he so de- 
sires, 6,g., where the subject-matter is tech- 
nical (as where the person charged chal- 
lenges the opinion of a medical board) or 
where he has a substantial allegation of bias 
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BOMBAY POLICE (PUNISHMENTS AND 
(Cnn RULES, 1956. RULE 3— 
ontd. 


against the inquiring officer, or where the 
evidence is voluminous or where the prose- 
cution examines a handwriting expert or the 
charge is complicated or involves a question 
of law, which is not possible for a person of 
low educational attainments to comprehend. 


The right to appear by counsel or agent 
may not be absolute but if a party is entitled 
to show cause and has a right to cross-exa- 
mine witnesses, such a right would be ilu- 
sory in all but the simplest cases, if it is re- 
quired to be exercised by lay persons. If the 
case to be met requires a knowledge of law 
a lay person cannot ordinarily be expected 
to meet such a case. This is recognised in 
Courts of law by the appointment of coun- 
sel as amicus curiae where parties are unre- 
presented, and by the assignment of coun- 
sel to persons suing or sued in forma pau- 
peris, or to undefended persons in criminal 
cases. It is also recognised in the rules re- 
gulating departmental inquiries against gov- 
ernment servants, for such rules provide that 
in complicated matters, counsel may be 
allowed to appear for the “defaulter”. 


Where a departmental inquiry against a 
member of the State police force is not 
found to be fair, the facts and circumstances 
of the case should be considered in the light 
of the Bombay Civil Services Conduct, Dis- 
cipline and Appeal Rules and the require- 
ments of law that adequate reasonable op- 
portunity should be given to the delinquent 
against whom the inquiry is held. 

RAMOO BAPOO v. THE STATE. 
75 Bom. L.R. 125. 


————R. 18. See BOMBAY  Povice 
(PUNISHMENTS AND APPEALS) RULES, 1956, 
R. 3. 


75 Bom. L.R. 125. 


BOMBAY PORT TRUST ACT (VI of 1879) 
—Employee of Port Trust, whether public 
servant. 


A Gata in the service and pay of the 
Board of Trustees of the Port of Bombay 
constituted under the Bombay Port Trust 
Act, 1879, is a public servant as defined in 
sub-cl. (b) of the twelfth clause of s. 21 of 
the Indian Penal Code, 1860. 


Under the Bombay Port Trust Act, 1879, 
the Port Trust and its officers are called up- 
on to act in connection with the affairs of 
the Union. The phrase “in connection with” 
in s. 197(2)(a) of the Criminal Procedure 
Code, 1898, is very wide in its ambit and it 
is, therefore, not necessary in order to fall 
within cl. (a) or cl. (b) of s. 197(2) of the 
Code, as the case may be, that the activity 
in question should itself be an affair of the 
Union. It is sufficient if it has some con- 
nection with the affairs of the Union in 
general, 

NAOROZE DORABJI vy. LABHSHANKAR. 
75 Bom. L.R. 493, 
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BOMBAY PREVENTION OF GAMBLING 
ACT (Bom. IV. of 1887), 88, 3, 7—~Indian 
Evidence Act (I of 1872), Sec. 49—Whether 
to constitute a “common gaming house” 
under s. 3 of Gambling Act it is necessary 
that profit and gain must be apart from that 
which results Fom bet money—Distinction 
between cls. (i) & (ii) of s. 3—Presumption 
under 3. 7 how raised—Burden of proof on 
accused to prove to the contrary under s. 7 
how discharged—Expert evidence whether 
necessary to lead to prove case of prosecu- 
tion under Act. 

Under s. 3 of the Bombay Prevention of 
Gambling Act, 1887, “common gaming 
house” means premises in which instruments 
of gaming are found. These instruments must 
have been kept or used for the profit or gain 
of the occupier and this profit or gain could 
result by levying a direct charge for the use 
of the premises or instruments themselves 
or by ing to make profit in any other 
manner howsoever. Therefore to constitute 
a “common gaming house” under s. 3 of the 
Act it is not necessary that profit or gain 
must be one apart from that which may re- 
sult from the bet money itself. The profit or 
gain could be a probable profit or gain and 
need not necessarily be a profit or gain 
which is certain, 

The main distinction between clause (i) of 
s. 3 and clause (if) of s. 3 of the Act is that 
whereag under clause (i) the defence avail- 
able to the accused person would be to show 
that no gaming has taken place in the pre- 
mises concerned or the instruments though 
present in the premises were neither kept nor 
used for such gaming, in the case of other 
kind of gaming which are covered by clause 
(ii), it will have to be shown by way of de- 
fence that though the premises are there and 
certain instruments appear to be kept they 
are not kept or used for the profit or gain 
of the occupier. The other normal defence, 
viz. that the instruments found are not in- 
struments of gaming at all and, therefore, the 
Premises concerned do not become a com- 
mon gaming house, is always open. That be- 
ing a basic reply to a charge of gaming in 
either case it will, be a common defence 
available. In the case of gaming falling 
under clause (ii) a te defence is avail- 
able by way of showing that though instru- 
ments of gaming are found kept in certain 
house or premises they were not kept or 
used for profit or gain of the occupier. 

In the case of a common gaming house 
under s. 3 of the Bombay Prevention of 
Gambling Act, 1887, it has to be initially 
shown that the entry was effected under s. 6 
of the Act where the relevant authority 
under the Act had reasons to suspect that 
the place was reaf used as a common gam- 
ing house and he has to demonstrate before 


the Court to its satisfaction that ‘he had 
reason to suspect’. The next s i 
under s. 7 of the Act is that in the case of 


such entry instruments or things must be 
attached in respect of which the authority 
had reasonable ground for suspecting that 

7 were instruments of gaming. ere 
again, this has to be demonstrated to the 
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BOMBAY PREVENTION OF GAMBLING 
ACT, SS. 3, 7—(Contd.) 


satisfaction of the Court. The moment the 
Court is satisfied that the authority had rea- 
sonable ground to suspect that the things 
seized were instruments of gaming, a pre- 
sumption is raised under s. 7. If the prose- 
cution has to induce the Court to raise the 
presumption, it would be necessary to lead 
evidence. In cases of raid under the Act 


where the case against the ons 
is sought to be proved by merely asking thə 
Court to raise a presumption, ordi y it 


would be the oral evidence of the authority 
supported by some witnesses in a given case 
coupled with the finding of certain things in 
the place raided the only evidence available. 
The best case however will be where the 
game itself is fully proved before the Court 
so that there is direct evidence of gambling 
going on. 

The burden of proof on an accused per- 
son to prove to the contrary under s. 7 of 
the Bombay Prevention of Gambling Act, 
1887, is not that heavy as the burden on the 
prosecution in proving a criminal offence. It 
is enough if from circumstances on record 
or from such evidence as the accused chooses 
to lead, a case of preponderance of proba- 
bility is made out so that he may be deem- 
Ha to have discharged the burden lying on 


Even if there is gaming viz. betting or 
wagering but it relates to a mere game of 
skill it would be for the accused to point 
out that he falls within the exception of s. 13 
of the Act. 

An expert evidence need not be led at all 
for proving the case of the prosecution under 
the Act. 

STATE v. TALAKS! MALSI. 
75 Bom. L.R. 373. 


———-8, 13. See BOMBAY PREVENTION OF 
GAMBLING Acr, 1887, Ss. 3, 7. 
73 Bom. L.R. 373. 


BOMBAY PUBLIC TRUSTS ACT (Bom. 
XXIX of 1950), 8. 72—-Letters Patent. 
Cl. 15—-Civil Procedure Code (Act V of 
1908), O. XLI, r. 1; Secs. 107, 96—Bombay 
Civil Courts Act (XIV of 1869), Secs. 7, 8— 
Whether exercise of jurisdiction under s. 72, 
Bombay Public Trusts Act an exercise of ap- 
pellate jurisdiction for purpose of cl. 15 of 
Letters Patent—Decision of single Judge of 
High Court against decision of District Judge 
under s. 72—-Whether Letters Patent appeal 
filed under cl. 15 against decision of single 
Judge of High Court competent. 

j ictidn exercised by the District 
Court under s. 72 of the Bombay Public 
Trusts Act, 1950, is not an exercise of 
pellate jurisdiction for the p e of cl. 15 
of the Letters Patent. Therefore a Letters 
Patent appeal filed in the High Court against 
the decision of a single Judge of the High 
Court against the decision of the District 
Judge under s. 72 of the Act without obtain- 
ing leave of the single Judge of the High 
Court is not incompetent, 
KHIVARAJ v. SHIVSHANKAR. 

75 Bom. LR. 523. 
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BOMBAY RENTS, HOTEL RATES AND 
LODGING HOUSE RATES (CONTROL) 
ACT (Bombay VII of 1944), 8. 10—Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act (Bom. LVII of 1947), Secs. 14, 
15(2)—Bombay Rents, Hotel and Lodging 
House Rates Control (Amendment) Ordin- 
ance, 1959—Indian Contract Act (IX of 
1872), Sec. 23—Whether s. 10 of the Rent 
Act of 1944 prohibits sub-tenancy—Sub- 
tenant remaining in occupation of premises 
after repeal of Rent Act of 1944 whether 
protected under Rent Act of 1947—Intend- 
ment of s. 15(2) of Rent Act of 1947 as 
amended by Ordinance of 1959. 

Section 10 of the Bombay Rents, Hotel 
Rates and Lodging House Rates (Control) 
Act, 1944, did not prohibit sub-tenancy and 
it did not become unlawful merely on the 
failure of the tenant to comply with the con- 
ditions referred to in s. 10 of the Act. 

A sub-tenant who was in lawful possession 
of the premises when the Rent Act of 1944 
was in force and remains in occupation after 
its repeal, is entitled to protection available 
to any other sub-tenant under the Rent Act 
of 1947, 

Section 15(2) of the Rent Act of 1947 as 
amended by the Ordinance of 1959, is in- 
tended to cure the illegality attached to the 
sub-tenancies created between the period 
from the enforcement of the Rent Act of 
1947, ie, February 13, 1948 to May 21, 
1959, in defiance of the prohibition contain- 
ed in 8. 15(7) of the Act. 

AJITSINGH v. DHANJISHAW. 
75 Bom. L.R. 599. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVII of 1947). See TRANSFER OF 
Property Act, S. 116. 

75 Bom. L.R. (8.C.) 404. 


——-§, 5(8). See BOMBAY RENTS, 
HOTEL AND LobginG House RATES CONTROL 


ACT, 1947, S. 28. 
75 Bom. L.R. 29. 


———-S. 114)—Order for deposit of rent 
not complied with by tenant—Whether Court 
can strike out defences and pass ex parte 
decree. 

Where an order for deposit of rent under 
8. 114) of the pomar Rents, Hotel and 
Lodging House Rates mtrol Act, 1947, is 
not complied with by the tenant, the Court 
has no jurisdiction to straightway strike out 
the defences and order ex parte hearing of 
the suit. 

KLIM PLASTICS y, PARADISE CORPN. 
75 Bom. L.R. 224. 


—_——-S. 12()—“Consistent’, word in 
s. 12(1) whether means “not ’ inconsistent? — 
Term of tenancy regarding which no yi 
sion in Act consistent with it—Whether 
breach of such term disentitles tenant to 
protection under s. 12(1). 
The word “consistent” in s. 12(/) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, means nothing 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
8. 12—(Contd.) 


more or less than being consistent. There- 
fore the tenant is bourd to conform only to 
such terms and conditions of the tenancy 
which are consistent with the provisions of 
the Act. If there is no provision in the Act 
which is consistent with a term of the ten- 
ancy, the breach of that term will not dis- 
entitle the tenant from claiming protection 
under s. 12(/) of the Act. 

It is not open to the Court to read tho 
word “consistent” in s. 12(7) of the Act as 
including any condition which is “not in- 
consistent.” 

The words in a statute must be interpre- 
ted having due regard to the nature and ob- 
ject of the statute and not merely with re- 
ference to dictionaries however venerable 
and weighty they may be. The dictionaries 
cannot be taken as authoritative exponents 
of the meaning of words used by the Legis- 
lature although we are often sent for instruc- 
tion to these dictionaries to know the mean- 
ings of words. 

West END HOTEL v. MANU SUBEDAR. 
75 Bom. L.R. 228. 


——_——S8, 13(1) (e)— The [Indian] Ease- 
ments Act (V of 1882), Secs. 52, 55, 60 (a) 
Statutory tenant of plot of land letting out 
structures built by him upon plot—Whether 
landlord entitled to get possession under 
s. 13 (1) (e)—What constitutes transfer or 
assignment “in any other manner his interest” 
within s. 13 (1) (e). 

Defendant No. 1 was a tenant of the 
plaintiffs in respect of a plot of land on 
which he had built some structures. After the 
expiry of his lease defendant No. 1 let out 
these structures to four other defendants. On 
the question whether by inducting these de- 
fendants, defendant No. 1 rendered his ten- 
ancy liable to be terminated under s. 13(J) 
(e) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, as he had 
let out portions of the land on which the 
structures stood:— 

Held, that as none of the four defendants 
had become sub-tenants of the plot, the 
plaintiffs were not entitled to succeed on the 
ground of unlawful sub-letting, but 

that the plaintiffs were entitled to get pos- 
session under s. 13(7) (e) of the Act as it was 
established that defendant No. 1 who was a 
statutory tenant had unlawfully transferred 
a licence with respect to the plot to the four 
defendants, which was a transfer or assign- 
ment “in any other manner his interest” 
within the meaning of s. 13(1) (e). 

VASANT RAMCHANDRA v. NARAYANIBAI. 
75 Bom. L.R. 24. 


———§. 13(/) ee ie es Municipal 
Corporation Act (Bom. HI of 1888), Secs. 
346, 298—Whether notice under s. 346 of 
Municipal Act an order of demolition con- 
templated by s. 13 (1)(bhh) of Bombay 
Rent Act. 

A notice under s. 346 of the Bombay 
Municipal Corporation Act constitutes an 
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order of demolition under s. 298(7) of the 
Act and is, therefore, an order of demolition 
contemplated by s. 13(/) (AAA) of the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947. 
NARAYANLAL BANSILAL v. MEATTLE. 

i 75 Bom. L.R, 233. 


em, 13 (2) (k)—Question whether 
tenant has ceased to use premises without 
reasonable cause how to be decided—Burden 
of proof. 

Under s. 13(7) (k) of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947, the question as to whether the tenant 
has ceased to use the premises without rea- 
sonable cause, will depend on the facts and 
the circumstances of each case. If there is 
evidence on record to show that the tenant 
had something more than a vague wish to 
return and that he had a real hope coupled 
with the practicable possibility of its fulfil- 
ment within a reasonable time, it cannot be 
said that he had no reasonable cause for not 
using the premises. In every case it is the 
duty of the Court to satisfy itself that the 
tenant had no reasonable cause. Absence 
may be sufficiently prolonged or unintermit- 
tent to compel the inference prima facie of 
a cesser of occupation. The onus is on the 
tenant in such a case to repel the presump- 
tion and to establish that his possession had 
not ceased or that he had ceased to occupy 
on account of reasonable cause. This can 
be established if the tenant proves not with- 
standing the intention on his part to return 
after his absence, his helplessness in remain- 
ing absent from the premises. 

In the case of a tenant who is a Govern- 
ment servant, the Court cannot ignore the 
nature of his services and his liability to be 
transferred when deciding the question under 
s. 13 (J) (k) of the Act. The tenant must 
couple and clothe his inward intention to 
return, with some formal, outward and visi- 
ble sign of it, as for instance by installing 
some caretaker or representative, be it a re- 
lative or not, with the status of a licenses 
and with the function of preserving the pre- 
nuses, for his own ultimate homecoming. It 
may also be that the same result can be se- 
cured by leaving on the premises, as a deli- 
berate symbol of continued occupation, his 
furniture. 

ACHUT PANDURANG v. SADASHIV. 
75 Bom. L.R. 21. 


m, 15/2). 

Section 15(2) of the Rent Act of 1947, as 
amended by the Ordinance of 1959, is in- 
tended to cure the illegality attached to the 
sub-tenancies created between the period 
from the enforcement of the Rent Act of 
1947, i.e. February 13, 1948 to May 21, 
1959, in defiahce of the prohibition contain- 
ed in s. 15(/) of the Act. 
AJITSINGH yv. DHANJISHAW. 

: 75 Bom. L.R. 599. 
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BOMBAY RENTS, HOTEL -AND LODG- 
ING HOUSE RATES CONTROL ACT, 
S. 18. See TRANSFER OF Property ACT, 
S. 50. 


75 Bom. L.R. 678. 


———S. 23. See BOMBAY RENTS, HOTEL 
AND LopGINg House RATES CONTROL ACT, 
1947, S. 24. 


75 Bom. L.R. 245. 


———_S, 24—Lift stopped operating be- 
cause of mechanical defect due to wear 
tear and substitution of A.C. in place of 
D.C. current by suppliers of electrical ener 
—Whether landlord guilty of offence under 
s. 24(1) read with s. 24(4) for refusing to 
repair or replace lift—‘Withhold’”, meaning 
of word in s. 24(1). 


Some act of volition is implicit in the 
logy of the words “cut off” or “with- 
old” in s. 24(/) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
Therefore, without any conscious, deliberate 
and voluntary act or omission on the part 
of the landlord, essential service of a lift 
cannot be said to have been “cut off’ or 
“withheld” by the landlord. 


Mere omission to repair or replace the 
worn. out lift cannot amount to ‘withholding’ 
of services of lift, The word ‘withhold’ is 
not susceptible of such wide construction 
in view of the words that precede and follow, 
and the entire setting and collocation. Such 
wide connotation also does not fit in with 
the phraseology (1) “landlord either himself” 
or (2) “through any person acting or = 
porting to act on his behalf” of the secon: 
When compared with the positive obligation 
under s. 23, obligation cast under s8. 24 
would appear to be only of negative nature. 
These factors cannot be ignored while inter- 
preting such a penal provision. 


Section 24 is aimed at ensuring that the 
landlord does not render the protection 
afforded to the tenant illusory by compelling 
him to vacate by deliberately depriving him 
of any essential supply of services or by 
some positive acts of omission and commis- 
sion to that effect. Ensuring the continuance 
of such essential supelics and services to the 
tenant appears to be beyond the scope of 
the section. It will, therefore, not be per- 
missible to import into s. 24 an obligation 
on the landlord, in the absence of any clearer 
language to that effect, to restore the essen- 
tial supplies or services enjoyed by the tenant 
in respect of the premises, even when the 
same are lost to the tenant due to no fault 
of his. 


English cases based on covenants and com- 
mon law principles cannot be of any help 
to interpret s. 24 of the Act. 


“The precise extent of liability of the 
landlord under any such implied obligation, 
to keep the machimery and apparatus, from 
which essential supplies and services are 
made available to the tenant during the cur- 
rency of contractual or statutory tenancy, 
shall have to be worked out in a properly 
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instituted action in a competent civil Court. 
Section 28 of the Rent Act is wide enough 
to deal with any such claim or question aris- 
ing out of this Act or any of its provisions. 
T fo not find it possible to spell out any such 
absolute liability of the landlord in this 
penal provision of s. 24 to continue the 
essential supplies and services to the tenant 
in respect of the premises let out to him, 
even when the tenant stands deprived thereof 
as a result of some extraneous factor with 
which the landlord had nothing to do either 
directly or indirectly.” 
DHANRAJMAL v. STATE. 

75 Bom. L.R. 245. 


———_—S, 28— Transfer of Property Act (IV 
of 1882), Secs. 106, 111, 113—Civil Procedure 
Code (Act V of 1908), O. I, r. 1—Tenements 
in house occupied by tenants destroyed by 
flood waters—Landlord building new house 
on same site and offering tenements therein 
to third partie uit by tenants under 
Bombay Rent Act for declaration that they 
were entitled as tenants to tenements in new 
house whether sustainable. 


The petitioners were tenants of different 
small tenements in a house which was ex- 
cessively damaged by flood waters and which 
was ultimately pulled down by the munici- 
pal corporation as pelng dangerous to human 
life as the respondent-landlord had failed to 
do so. The respondent then commenced to 
construct a new building at the site of the 
old house seeking to let out rooms in it to 
third parties on tenancy. The petitioners 
filed a suit in the Court which had jurisdic- 
tion, to entertain the suit under s. 28 of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, for a declaration 
that their tenancies had not been extinguish- 
ed by any notice to quit, that they were en- 
titled to occupy as tenants in the newly con- 
structed building tenements equivalent to the 
original tenements occupied by them and for 
a mandatory injunction directing the res- 
pondent to deliver possession of the same. 
The respondent inter alia contended that the 
petitioners were not entitled to the protection 
under the Act as they were not tenants of 
any existing premises, the same having been 
wholly destroyed:— 


Held, that the petitioners’ claim for de- 
claration related to the tenements in the new 
building which would be within the meaning 
of the phrase “premises” as defined in s. 5(8) 
of the Act and therefore the Court had juris- 
diction to try the suit, and 


that as the contract of tenancy had con- 
tinued to exist between the parties, the peti- 
tioners’ right of occupation as tenants was 
incidental to it and therefore they would be 
entitled to occupy the new tenements in 
equal proportion at about the same place as 
in the original house. 
KRISHNA LAXMAN v. NARSINGHRAO. 
75 Bom. L.R. 29. 
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S. 24. 
75 Bom. L.R. 245. 


BOMBAY SUGARCANE. CESS ACT 
(Bom. LXXXI of 1948), S. 13(1), (2)— 
Persons nominated and deemed occupiers 
under Act, whether liable to pay cess impos- 
ed under Act. oo 
When a Managing Agent and/or an mdi- 
vidual partner or a member or a shareholder 
or a Director is deemed occupier by reason 
of the provisions in the Bombay Sugarcane 
Cess Act, 1948, he is, in fact, not the per- 
son who has ultimate control over the affairs 
of the notified Sea: He is merely an 
agent of the principal who is, in fact, the 
occupier and who has ultimate control over 
the affairs of the notified factory. The im- 
position and levy of cess is directly against 
the occupier thereby meaning the person who 
has ultimate control over the affairs of a 
notified factory. For administrative conveni- 
ence by deeming provisions and fictions, 
Managing Agents in certain cases and Direc- 
tors and shareholders etc. in the cases men- 
tioned in sub-ss. (7) and (2) of s. 13 of the 
Act are allowed to be nominated. This does 
not have the effect of providing that the 
persons who have ultimate control over the 
affairs of a notified factory are not occupiers, 
nor has it the effect of providing that the 
levy and cess cannot be recovered from such 
occupiers, 
CHANGDEO SUGAR MILLS v. COLLECTOR. 


75 Bom. L.R. 211. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (Bom. LXVII of 
1948), S$. 4—Decision on status of person 
by authority when appealable under's. 74 
(1) (a). 
Every decision on the status of a 

under the Bombay Tenancy and Agricultural 
Lands Act, 1948, cannot be treated to be a 
decision under s. 4 of the Act and, therefore, 
appealable under s. 74(1) (a) of the Act. Only 
a decision that a particular person is deem- 
ed tenant, strictly coming under s. 4 of the 
Act, would be appealable under s. 74(/) (a) 
of the Act. 


SHANTABAI RAMCHANDRA y. PANDURANG. 
75 Bom. LR. 79. 


——S. 4. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S, 47. 
75 Bom. L.R. 694, 


———S. 5 as amended by Bom, Act 
XXXII of 1952—A pplicability of to protect- 
ed tenants—Statutory tenancy, nature of. 

Section 5 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, as amended by 
Bombay Act XXXII of 1952, did not apply 
to protected tenants. 

The so-called statutory tenancy created 
under the Rent Acts upon the determination 


* 
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of Fase Spans pe anal is not, properly 
speaking, a species of tenancy; it is a per- 
sonal ont in the tenant not to have an 
order for possession made against him un- 
less certain specified conditions are fulfilled; 
it is a “status of irremovability”. 
MANEKJI EDULJI v. MANEKSHA. 

‘aa, 75 Bom. L.R. (S.C) 435. 


mf, 29A pplication by landlord 
under s. 31 read with s. 29(2)—Terminus a 
quo for determining nature of tenant's 
possession. 

In an application filed by the landlord 
under s. 31 read with s. 29(2) of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, the terminus a quo for determining the 
nature of the tenant’s possession, will be 
the final order, whether it is passed by the 
Mamlatdar or by tho appellate’ authority un- 
der s. 74 of the Act or by the revising au- 
thority viz. the Maharashtra Revenue Tri- 
bunal under s. 76 of the Act, and whether it 
is, pesed on confirmation or after setting 
aside the order of the lower authority. 

Quaere: Whether this terminus a quo can 
be further taken upto the High Court in 
case the final order of the Tribunal is chal- 
lenged under art. 227 of the Constitution 
of India. 

SURYAKANT RAMCHANDRA v. SHIVLINGA, 
75 Bom. L.R. 58, 


~S, 29—A pplication for possession of 
land for personal cultivation decided in 
favour of landlord before Tillers’ Day— 
Tenant remaining in possession after Tillers 
Day—Landlord not recovering possession 
and not cultivating land till proceedings 
started under s. 32G—-Whether tenant en- 
titled to purchase land. 

The landlord after terminating the tenancy 
of his tenant filed an application under s. 29 
read with s. 34 (as it stood before its amend- 
ment) for possession of land for inter alia 
personal cultivation. This application was 
decided by the Mamlatdar in favour of the 
landlord before the Tillers’ day i.e. Apeil 1, 
1957. An ap by the tenant to the De- 
puty District Collector was dismissed on July 
23, 1957. The possession of the land re- 
mained with the tenant and in proceedings 
under s. 32G of the Act it was held that 
the tenant was entitled to purchase the land 
as he was a lawful tenant on April 1, 1957. 
It was contended by the landlord that even 
though he did not actually recover posses- 
sion of the Jand and cultivate the land till 
the proceedings under s. 32G, the tenant was 
not entitled to purchase the land as an order 
was passed against him terminating his 
tenancy:— 

Held, that the mere fact that an order was 
passed under s. 34 or 31 will not efface the 
statutory tenancy of the tenant which con- 
tinued to be recognised under ss. 37 and 39 
of the Act, and 
_ that as the landlord had not taken posses- 
sion of the land for personal cultivation, the 
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restriction under s, 32 did not apply and 
the tenant became owner of the land. 
KONDAJI PUNDALIK v. JATWANTABAL, 

75 Bom. L.R. 69. 


———S. 29. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 32. 
75 Bom. L.R. 257. 


——S. 2%2). See BompBay TENANCY 
AND AGRICULTURAL LANDS Acr, 1948, S. 85A. 
75 Bom. L.R. 79. 


———S. 31—Minor landlord applying for 
possession of land under s. 31—Tenant put 
in possession of portion of land and proceed- 
ings under $s. 32G started—Landlord apply- 
ing that proceedings should be under s, 32F 
and not s. 32G as he was minor on Tillers’ 
Day—Whether _landlord’s 
tainable. 

The landlord during his minority appli 
for possession of his land under s, 31 of the 
Bombay Tenancy and Agricultural Lands 
Act, 1948, for bona fide personal cultivation. 
When the matter ultimately went up in re- 
vision to the High Court, a consent 
was passed on September 10, 1963, whereby 
the landlord was put in possession of one 
third portion of the land and the tenant was 
put m possession of the remaining two-thirds 
portion of the land, Thereafter proceedings 
were started under s. 32G of the Act for 
conferring statutory ownership on the tenant 
in respect of his portion of the land. In the 
course of these proceedings the landlord, 
who had by then attained majority on Decem- 
ber 17, 1959, made an application that the 
proceedings should be under s. 32F and not 
under s, 32G as he was a minor on Tillers’ 
Day i.e. April 1, 1957:— 

Held, that on September 10, 1963, when 
the landlord’s application for possession was 
m substance rejected by the High Court in 
respect of two-thirds portion of the land, the 
tenant became the statutory owner of the 
land under the proviso to s. 32(/)(b) of the 
Act, and 

that in view of s. 31C of the Act the 
landlord could not raise the contention that 
the tenant had not become the owner of the 
land because of the provisions of s. 32F 
of the Act. 

SHRIKANT TRIMBAK v. DHONDI DASHRATH. 
75 Bom. L.R. 45. 


contention sus- 


—S. 31. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, 9. 29. 
75 Bom. L.R, 58. 


———-S. 31. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 29. 
75 Bom. LR. ©. 


————S, 31. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 32, 
75 Bom. L.R. 257. 


———S. 31—Landlord’s application under 
s. 31 after attaining majority dismissed— 
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Whether tenant entitled to purchase land 
under $. 32. 

Where the landlord who has attained ma- 
jority applies under s. 31 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
to terminate the tenancy of his tenant and 
his application is dismissed, the tenant on 
whom the right of purchase is conferred un- 
der s. 32F in view of s. 32F(2) of the Act, 
is entitled to purchase the land under the 
first proviso to s. 32(/) of the Act. 

RAMA NINGAPPA v. KIRTIKUMAR. 
75 Bom. L.R. 701. 


————-§, JIC. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 31. 
75 Bom. L.R. 45. 


————-§, 32, See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 29. 
75 Bom. L.R. 69. 


—_———-8, 32—Widow obtaining possession 
of half portion of her land under s. 31 read 
with 3. 29—Tenant’s subsequent application 
under s$. 32G in relation to half portion of 
land left with him—Maintainability of 
application. 

A widow applied for possession of her 
land from her tenant under s. 31 read with 
s. 29 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, and obtained posses- 
sion of a half portion of it by an order 
passed by the Revenue Tribunal. Thereafter 
the tenant applied under s. 32G of the Act 
to determine price of half the land left over 
with him. On the question whether the ten- 
ant’s application was maintainable:— 

Held, that on the date of the passing of 
the order of the Revenue Tribunal, the ten- 
ant under the first proviso to s. 32(/B) of 
the Act became the statutory purchaser of 
half portion of the land left with him, 
an 


that, therefore, his application was main- 

tainable. 
SUJATAALI v. RUPCHAND. 
; 75 Bom. L.R. 257. 


————§, 32(7). See Bomspay TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 31. 
75 Bom. L.R. 701. 


————-S. 32 (1) (6). See Bompay TEN- 
ANCY AND AGRICULTURAL LANDS ACT, 1948, 


8. 31. 
75 Bom. L.R. 45. 


————S. 32(/B), See BOMBAY TENANCY 
AND AGRICULTURAL LaNnps Act, 1948, S. 32. 
75 Bom. L.R. 257. 


S, 32F. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 31. 
75 Bom. L.R. 45. 


—_——-S._ 32F—Tenant failing to exercise 
right to purchase land under s. 32F before 
its amendment in 1969—Tenant losing his 
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right in proceedings under ss. 32F & 32G 
ending in 1967—-Tenant in possession of land 
when amendment of s. 32F came into force— 
Application by tenant under s. 32G within 
time prescribed by newly added proviso to 
s. 32F(1A)—Maintainability of application. 

The landlord who was a minor on tillers’ 
day attained majority in 1961. The peti- 
tioner who was his tenant failed to exercise 
his right to purchase the land within the 

eriod prescribed under s. 32F of the Bom- 

bay Tenancy and Agricultural Lands Act, 
1948, as it stood before its amendment by 
Mah. Act 49 of 1969. Proceedings under 
ss. 32F and 32G of the Act were started 
which ended in 1967 whereby the petitioner 
lost his right to purchase the land under 
s. 32F and he was ordered to surrender the 
land in his possession to the landlord under 
8. 32P. When the amending Act came into 
force, the petitioner who was still in posses- 
sion of the land in dispute made an appli- 
cation under s. 32G within the period of 
two years prescribed under the newly added 
proviso to sub-s. (JA) of s. 32F to exercise 
is right to purchase the land and to fix its 
purchase price. On the question whether 
because of the earlier proceedings under 
8. 32F before its amendment, the benefit 
of the amendment should be refused to the 
petitioner: — 

Held, that the right to the land under s. 
32P had not vested in the Jandlord as a result 
of the previous order as the amendment was 
retrospective in its effect and it conferred 
a TIRDI on the petitioner to purchase the land, 
an 

that as the petitioner was in possession of 
the land on the date on which the amend- 
ment which added the proviso to s. 32F(14) 
came into force, he was entitled to exercise 
his right under the proviso and his appli- 
cation was, therefore, maintainable. 

The words “former tenant” in s. 32P (2) (a) 
of the Act only indicate a tenant whom the 
law wanted to make a purchaser, but who 
on account of his negligence or conduct 
made the purchase ineffective. The words 
do not thereby connote that he has ceased to 
be a tenant. 

A tenant who fails to exercise the right to 
purchase the Jand held by him within the 
prescribed time under s. 32F does not cease 
to be a tenant merely because he is liable to 
be evicted under s. 32P of the Act. 

KEDA KALU v. DEVIDAS. 
75 Bom. L.R. 92. 


———S. 32F. See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Acrt, 1948, S, 32. 
5 Bom. LR. 257. 


————S. 32F. See BOMBAY TENANCY AND 
AGRICULTURAL Lanps Acr, 1948, S. 31. 
75 Bom. L.R. 701. 


————S. 32F—Bombay Te and Agri- 
cultural Lands Rules, 1956. Rule 2 
Applicability of s. 32F(1A). 
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The respondents, who were successors-in- 
title of a widow who had leased certain lands 
to the petitioner, filed an application against 
the petitioner under s. 84 of the Bombay 
Tenancy and Agricultural Lands Act, 1948, 
for summary eviction of the petitioner. This 
application came to be finally dismissed and 
within three months of its dismissal the peti- 
tioner sent a notice to the respondents ex- 
pressing his willingness to purchase the 
lands. In proceedings under s. 32G read 
with s. 32F of the Act, the petitioner stated 
‘that he wanted to purchase the lands of 
which he was a lawful tenant. The respon- 
dents contended that he had lost his right to 
purchase the lands as he had failed to give 
intimation within the period of one year 
from the date of the death of the widow 
as required under s. 32F(JA) of the Act:— 

Held, that as the petitioner’s tenancy itself 
was challenged and he was prevented by the 
respondents from giving notice within the 
period specified in e. 32F(JA) of the Act, 
the respondents could not take advantage of 
their proceedings instituted against the peti- 
tioner and defeat his right to purchase the 
lands under s. 32F(JA). 

Sub-section (JA) of s. 32F of the Act a 
plies only in case the tenant’s tenancy 
not challenged by the landlord and cannot 
be applied to the case where the tenant 
could not comply with ‘the provisions of 
sub-s, (JA) on account of the Frere 
against him by the landlords challenging the 
tenancy. 

Held also, that the petitioner must be held 
to be vested with the statutory right to pur- 
chase the lands under s. 32F(/A) of the Act, 
even though he did not expressly send the 
intimation to the respondents under sub-s. 
(JA), as the notice given by him substantial- 
ly complied with what is required by Form 
X prescribed under Rule 20 of the Bomba 
Tenancy and Agricultural Lands Rules, 1956, 
by informing the respondents that he wanted 
to purchase the lands. 

An authority even of a Full Bench of the 
High Court must not be considered as a 
general commentary of law covering all the 
aspects of the matter before it, when a par- 
ticular aspect of it was never conside by 
the Full Bench. 

CHAND LADLESAHEB y. DATTATRAYA. 
75 Bom. L.R. 703. 


————-S. 32G. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 31. 
75 Bom. L.R. 45. 


———S. 32G. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 32F. 
75 Bom. L.R. 92. 


————S. 32G. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 32. 
75 Bom. L.R. 257. 


————S. 32G. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 32F. 
75 Bom. L.R. 703. 


THE BOMBAY LAW REPORTER. 


[VOL. LXXV. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, S. 32-0—Tenancy 
under s. 32-O(1) whether tenancy created 
by law and not by landlord. 

The tenancy referred to in s. 32-O(1) of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, is a tenancy created after the 
tillers’ day by a landlord and not a tenancy 
recognised and declared by the tenancy au- 
thorities de hors the landlord. If the ten- 
ancy was created by law only, it cannot be 
said that it was ‘created’ by the landlord 
until the landlord accepts the statutory ten- 
ancy or until his contentions denying the 
tenancy are finally and conclusively over- 
ruled 


BHILA KESHAV v. GANAPATI CHUNILAL. 
75 Bom. L.R. 98. 


——-S. 32-0. See MAHARASHTRA REVE- 
NUE PATELS (ABOLITION OF OFFICE) ACT, 
1962, S. 8. 

75 Bom. L.R. 267. 


———S._ 32P. 

The words “former tenant” in s. 32P(2) (a) 
of the Act only indicate a tenant whom the 
law wanted to make a purchaser, but who 
on account of his negligence or conduct 
made the purchase ineffective. The words 
do not thereby connote that he has ceas 
to be a tenant. ' 

A tenant who fails to exercise the right 
to purchase the land held by him within the 
prescribed time under s. 32F does not cease 
to be a tenant merely because ho is liable 
to be evicted under s. 32P of the Act. 
Kepa KALU v. DEVIDAS. 

75 Bom. L.R. 92. 


——S, 33B. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 88D. 
75 Bom. L.R. 264. 


———S. 33B. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 33C. 
75 Bom. L.R. 655. 


————S8. 33C—Certificated landlord subject 
to physical or mental disability giving notice 
to éxcluded tenant and making application 
for possession of land under s, 33B(1) and 
(3)—Landlord’s application finally rejected— 
Applicability of s. 33C(4) to such case— 
Whether provisos to s. 33C(1) and s. 33C(3) 
substantive provisions. 

Under the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, an excluded tenant 
of a certificated landlord belonging to the 
category of persons subject to any physical 
or mental disability, is not required to in- 
form his landlord and the Tribunal within 
one year as required by s. 33C(@) of the 
Act, 1f such a landlord has given notice and 
made an application as required by s. 33B(J) 
and (3) of the Act and his application is 
finally rejected. The case of such an ex- 
cluded tenant is governed by the proviso to 
s. 33C(/) and not by the proviso to s. 33C(3) 
of the Act, 
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The proviso to s. 33C(/) and the proviso 
to s. 33C(3) of the Act are substantive pro- 
visions independent of the provisions of the 
main enactments, viz. sub-ss. (7) and (3) of 
8. 33C, and, in fact, they are additions to 
these sub-sections respectively. 

KONDIBA YESHWANT v. GAJANAN. 
75 Bom. L.R. 655. 


—S. 34—Transfer of Property Act IV 
of 1882), Secs. 106, 116—Bombay Land 
Revenue Code (V of 1879}, Secs. 83, 84, 
84-1 4—Bombay General Clauses Act (Bom. 
l of 1902), Secs. 7(b), 7(c)—Tenancy of 
agricultural lands belonging to public trust 
terminated under s. 34 of Tenancy Act by 
notice dated October 25, 1955 with ect 
from April 1, 1957—Section 88B d 
to Tenancy Act by Amending Act of 1956 
coming into force on August 1, 1956—Whe- 
ther notice ineffective by reason of Amend- 
ing Act—Transfer of Property Act s. 106 or 
Bombay Land Revenue Code s. 84 whether 
applies to tenancy falling under s. 88B— 
Effect of s. 88B(2). i 

A tenancy in respect of agricultural lands 
belonging to a public trust was terminated 
by the appellants under s. 34 of the Bom- 
bay Tenancy and Agricultural Lands Act, 
1948, on October 25, 1955, with effect from 
April 1, 1957. The tenant contended that 
the notice which was initially valid in law 
was rendered ineffective on account of the 
provisions of s. 88B of the Act which was 
introduced by the Amending Act No. 13 of 
1956 which came into force on August 1, 
1956. The appellants on the other hand con- 
tended that as soon as notice was pa in 
accordance with s. 34 of the Act, the right 
to terminate the tenancy became vested in 
the appellants and, therefore, the Amending 
Act No. 13 of 1956 could not render such 
a notice ineffective and could be availed of 
by the appellants even on March 31, 1957 
for eftectively terminating the tenancy. 

Held, that the Amending Act No. 13 of 
1956. came into force on August 1, 1956 
before the right to possession on termina- 
tion of tenancy could accrue to the appel- 
lants and the Amending Act having provid- 
ed for requirements to be satisfied as to a 
valid notice before the appellants could eject 
the tenant, the notice already given by them 
to the tenant became ineffective. 

Section 84-1A of the Bombay Land Re- 
venue Code, 1879, effects an unqualified re- 
peak of ss. 83 and 84 of the Code in respect 
of the tenancies to which the provisions of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, apply, and so far as the tenan- 
cies falling under s. 88B of the Act are con- 
cerned, s. 3 of the Act being made appli- 
cable to such tenancies, s. 106 of the Trans- 
fer of Property Act, 1882, and not s. 84 
of the Code applies to such tenancies. 

The right to exemption is conferred by 
s. 88B(7) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, provi the two 
conditions in the last proviso to s. 88B of 
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the Act are satisfied, and all that sub-s. (2) 
of s. 88B does is to lay down a rule of evi- 
dence that if a trust claiming exemption ob- 
tains a certificate under that sub-section from 
the Collector, it would not be necessary for 
it again to prove compliance with these two 
Tequirements, because such a certificate 
would be a conclusive piece of evidence on 
the question whether or not the two condi- 
tions required to be fulfilled before the 
exemption is claimed are satisfied in a par- 
ticular case. 
MANEKJ1 EpuLJJ vy. MANEKSHA ARDESHIR, 
75 Bom. L.R. 609, 


———S§. 37. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 29. 
75 Bom. L.R. 69, 


———S. 39. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS ACT, 1948, S. 29. 
75 Bom. L.R. 69. 


—————S. 47-Manager granting lease under 
s. 47—-Whether lease ends with determination 
of management under s. 61—-Whether tenant 
who remains on land thereafter can claim to 
be deemed tenant under s. 4. 

A lease of land granted by a manager 
under s. 47 of the Bombay Tenancy and 
Agricultural Lands Act, 1948, comes to an 
end with the termination of the manage- 
ment of the land by virtue of s. 61 of the 
Act. If the tenant continues to remain on 
the land thereafter, he would be cultivating 
it unlawfully as a trespasser and he cannot, 
therefore, claim to be a deemed tenant under 
s. 4 of the Act. 

KESHAV VITHAL y. ARVIND. 
75 Bom. L.R. 694. 


———S. 61. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, S. 47. 
75 Bom. L. R. 694, 


————S§. 74. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 29. 
75 Bom. L. R. 58. 


———-S. 76. See Bomsay TENANCY AND 
AGRICULTURAL LANDS Act, 1948, S. 29. 
75 Bom. L. R. 58. 


———S. 78. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Act, 1948, 9. 29. 
75 Bom. L, R. 58. 


——-——S. 85A—Competent authority decid- 
ing question of its jurisdiction to grant relief 
—Such authority finding it has no jurisdiction 
as Act not FA RAA to lands in dispute 
—Whether such decision amounts to finding 
on status of person claiming to be tenant 
Every decision on status of person under Act 
whether appealable under s. 74(1) (a). 

In cases where the competent authority 
under the Bombay Tenancy and Agricultural 
Lands Act, 1948, after having determined the 
question which is necessary to be determined 
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in order to find out whether it has jurisdic- 
tion to grant any relief claimed under the 
Act, determines such a question and finds 
that because the Act does not apply to the 
lands in dispute, it has no jurisdiction to 
grant the relief claimed, such a decision will 
not amount to a finding on the status of a 
person who claims to be a tenant under the 
Act. 


Once the competent sutharlty under the 

Act comes to the conclusion the Act 

under which it has jurisdiction to decide any 
uestion required to be decided under the 
ct does not apply to the lands in dispute, 

it will have no pariin to record any 

oomi either positively or negatively under 
e Act, 


Every decision on the status of a person 
under the Bombay erg and Agricultural 
Lands Act, 1948, cannot be treated to be a 
decision under s. 4 of the Act and, therefore, 
appealable under s. 74(J)(a) of the Act. 
Only a decision that a particular person is a 
deemed tenant, strictly coming under s. 4 
of the Act, would be appealable under 
s, 74(1)(a) of the Act. 

SHANTABAI RAMCHANDRA v. PANDURANG. 
75 Bom. L. R. 79. 


—S. 88B. Effect of. 
The right to exemption is conferred 
s. 88B(1) of the Bombay Tenancy and - 
cultu Lands Act, 1948, provided the two 
conditions in the last proviso to s. 88B of 
the Act are satisfied, and all that sub-s, (2) 
of s. 88B does is to lay down a rule of evi- 
dence that if a trust claiming exemption 
obtains a certificate under that sub-section 
from the Collector, it would not be neces- 
sary for it again to prove compliance with 
these two requirements, because such a cer- 
tificate would be a conclusive piece of evi- 
dence on the question whether or not the two 
conditions required to be fulfilled before the 
exemption is claimed are satisfied in a parti- 
cular case, 
MANRKJI EDULJI yv. MANEKSHA ARDESHIR. 
75 Bom. L. R. 609. 


—_———-8, 88C. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. 88D. 
75 Bom, L.R. 264. 


——S. 88D —Whether Commissioner 
under s. 88D can revoke exemption certificate 
obtained under s. 88C where order for posses- 
sion passed in favour of landlord under 
y. 33B, 

An order for possession of land from his 
tenant was in favour of the landlord 
under s. 33B of the Bombay Tenancy and 
Agricultural Lands Act, 1948, who had. pre- 
viously obtained an exemption certificate 
under s. 88C of the Act. The tenant who 
was in possession of the land, then applied 
for revocation of the certificate and the Com- 
missioner revoked the certificate in exercise 


THE BOMBAY LAW REPORTER. 


[VoL LEXY. 


BOMBAY TENANCY AND AGRICUL. 
TURAL LANDS ACT, S. 88D—(Contd.) 


of the powers delegated to him under s. 88D 
of the Act. The Commissioner stayed the 
execution of the order under s. 33B. The 
landlord, however, did not challenge the 
validity of the revocation of the certificate. 
On the question whether the Commissioner 
could revoke the certificate after the proceed- 
ing under s. 33B had concluded with an order 
for possession in favour of the landlord:— 


Held, that in the circumstances of the case, 
as the landlord had not challenged the order 
of revocation of the certificate, merely be- 
cause an order was passed under s. 33B of 
the Act, the Commissioner was not deprived 
of Bd powers to revoke the certificate under 
8. : 

JAMUNABAI SHIVRAM v. MADHAV. 
75 Bom. L.R. 264. 


BOMBAY TOWN PLANNING ACT 
(XXVU of 1955)—Mahkarashtra Regional and 
Town Planning Act (XXXVII of 1966), Secs. 
88, 89, 90, 165(2)—Whether Bombay Muni- 
cipal Corporation owes duty to remove un- 
authorised structures on private final plots. 
Under the Bombay Town Planning Act, 
1954, the Municipal Corporation of Bombay 
is bound to remove such of the structures, 
sheds and huts situated in the private final 
plots in so far as they contravene the Town 
Planning Scheme. 
MUNICIPAL CORP. v. ADVANCE BUILDERS. 
75 Bom. L.R. (S.C.) 353. 


BURDEN OF PROOF. 
MARRIAGE. 


PROOF OF 
75 Bom. LR. 447, 


See 


BURDEN OF PROOF, under s. 7 of Bom- 
bay Prevention of Gambling Act, 1887, how 
discharged. 


The burden of proof on an accused = 
son to prove to the contrary under s. 7 of 
the Bombay Prevention of Gambling Act, 
1887, is not that heavy as the burden on 
the prosecution in proving a criminal offence. 
It is enough if from circumstances on re- 
cord or from such evidence as the accused 
chooses to lead, a case of preponderance of 
probability is made out so that he may be 
deemed to have discharged the burden lying 
on him. 

Even if there is gaming viz. betting or 
wagering but it relates to a mere game of 
skill it would be for the accused to point 
out that he falls within the exception of s. 13 
of the Act. 

STATE v. TALAKSI MALSI. 
75 Bom. L.R. 373. 


CEILING AREA, whether liable to fluc- 
tuation. 

The ceiling area fixed under the Maha- 
rashtra Agricultural Lands (Ceiling on Hold- 
ings) Act, 1961, is not liable to fluctuations 
with the subsequent increase or decrease in 
the number of the members of a family, for, 
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apart from the explicit language of ss. 3 and 
4 of the Act there is no provision. in the 
Act providing for the redetermination of the 
ceiling area of a family on variations in the 
number of its members. The Act visualises 
the ceiling area of every person with refer- 
ence to the conditions prevailing on the land 
held by him as on the appointed day; such 
a construction is borne out by the provisions 
of ss. 8 and 9 of the Act. 
RAGHUNATH LAXMAN v. THE STATE. 

75 Bom. L.R. (S.C.) 442. 


CHIEF PRESIDENCY MAGISTRATE. 
See ADDITIONAL CHIEF PRESIDENCY Macis- 
TRATE. 75 Bom. L.R. 281. 


CHOSE-IN-ACTION—Breach of trust whe- 
ther can be committed in respect of. — 
A chose-in-action is ‘property’ within the 
meaning of s. 405 of the Indian Penal Code, 
1860, in respect of which breach of trust 
can be committed. 
GOPALDAS BULAKHIDAS y. THE STATE. 
75 Bom. L.R. 323. 


CHOSE-IN-ACTION— Substitution of one by 
another when amounts to conversion. 

A repudiation or denial of liability or a 
false plea of extinguishment thereof would 
be one of the modes in which a chose-in- 
action could be misappropriated or converted 
to one’s use, but that could not be the only 
mode, Substitution of one chose-in-action by 
another might prejudicially affect the owner 
thereof in the matter of his remedies qua 
the two types of chose-in-action;—for ex- 
ample, where by substitution the period of 
limitation to bring an action is reduced; in 
such a case even though substitution may 
not be accompanied by a total repudiation or 
denial of liability it 1s bound to affect pre- 
judicially the owner of the prior chose-in- 
action and therefore, would amount to con- 
version in Jaw. Therefore, any tampering 
with a chose-in-action without the consent 
of the owner thereof which injudiciously or 
prejudicially affects his right of action would 
amount to conversion of it in law and if 
such injurious tampering is accompanied by 
mens rea or dishonesty, such conversion 
would be criminal. 

GOPALDAS BULAKHIDAS y. THE STATE. 
75 Bom. LR. 323. 


CIVIL COURT, exclusion of jurisdiction of. 
Exclusion of the civil Court is not to be 
readily inferred. Such exclusion, however, is 
inferred where the statute gives finality to 
the order of the tribunal on which it con- 
fers jurisdiction and provides for adequate 
remedy to do what the Courts would nor- 
mally do in such a proceeding before it. 
Even where a statute gives finality, such a 
provision does not exclude cases where the 
rovisions of the particular statute have not 
een complied with or the tribunal has not 
acted in conformity with the fundamental 
principles of judicial procedure, 
UNION OF INDIA v. TARACHAND GUPTA. ' 
75 Bom. L.R. (8.C.) 749. 
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CIVIL PROCEDURE CODE (dct V of 
1908) ,8S. 9, 9A—Bombay Public Trusts Act 
(Bom. XXIX of 1950), Sec. 50— Constitution 
a India. Arts. 25, 32, 226-—Suit by wor- 
shippers of idol for injunction against trustees 
of temple directing that in renovated temple 
only original idol should be installed and no 
other idol along with it, whether can be en- 
forced by civil Court—Suit by worshippers 
of idol when cognizable by Court—Article 25 
of Constitution whether arantees civil 
remedies for fundament rights—W hat 
rights are guaranteed by art. 25. 

Where the plaintiffs, worshippers of an 
idol, have filed a suit for injunction direct- 
ing the trustees of a temple that only the 
original idol should be installed in the re- 
novated temple and not other new idols 
along with it, on the ground that the inno- 
vation adopted by the trustees would dimi- 
nish the sanctity attached to the original idol, 
such a dispute between the parties is not a 
dispute of a civil nature within the meaning 
of s. 9 of the Civil Procedure Code and is 
not, therefore, capable of being enforced by 
a civil Court. . 

Generally suits by the worshippers of an 
idol, not based on any right to the property 
in the idol or to an office, against its custo- 
dians to locate it in a particular temple in- 
stead of another or to adorn it at certain 
seasons or a suit to establish a right to re- 
cite sacred texts in a temple without a claim 
to any office or emoluments are, all suits re- 
lating merely to religious rights and cere- 
monies and are not cognizable by civil 
Courts. It is only where a right to property 
or office or other civil rights are in question 
that the suit is cognizable by the Court even 
though it has to decide incidentally questions 
relating to religious rights or ceremonies. 

Article 25 of the Constitution of India 
guarantees fundamental rights and not civil 
remedies for fundamental rights which are 
regulated by the Civil Procedure Code and 
the Specific Relief Act or some other statute 
which empowers the aggrieved citizens to 
ventilate their grievances in accordance with 
law recognising such grievances and provid- 
ing remedies for such grievances. 

Article 25(7) of the Constitution of India 
guarantees only right to freedom of con- 
science and the right freely to profess, prac- 
tise and propagate religion which as inter- 
preted by the Supreme Court includes not 
merely religious liefs but also religious 
practices. is, however, does not mean that 
& person who wants to practise his religion 
according to his ideas can prevent other 
people from practising that very religion ac- 
cording to their ritual in that religion. 
RAMCHANDRA v. GAVALAKSHA, 

75 Bom. L.R. 668. 


——S. 60— Saleable property, what is. 

The words “saleable operty” imply 
that the property must in law be capable of 
being transferred. The property in which the 
judgment-debtor has no legally transferrable 

terest 'or the transfer of which is prohibi- 
ted by any law for the time being force 
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cannot be sold by the Court auction and 
will not be saleable property. 


HARSUKH y., RAMESH. 
75 Bom. L.R. 649. 


——_———S, 80—Suit against Union of India 
for loss suffered in respect of goods sent by 
railway—Notice under s. 80 addressed only 
to General Managers of railways concerned 
—Whether notice not in compliance with 
s. 80 as not addressed to Union of India. 

Section 80 of the Civil Procedure Code, 
1908, does not prescribe the ticular per- 
son to whom the notice should be address- 
ed. In respect of a suit for a claim relating 
to the Railway Administration what the sec- 
tion requires is that the notice should be de- 
livered to or left at the office of the General 
Manager of the Railway to which it relates. 
It is not necessary that the notice should be 
addressed to the Union of India against 
whom a claim is made, 
HARBANSING y. UNION OF INDIA. 

75 Bom. L.R. 559. 


~S, 115. See Hrnpu MARRIAGE ACT, 


1955, S, 24, 
75 Bom. L.R. 311. 
disapproving 62 Bom. L.R. 47. 


———-8. 115—Applicability of s. 115— 
Right of cross-examination rendered illusory 
by lower Court—Whether High Court can 
interfere under s. 115. 

If a party complaining before the High 
Court can successfully show that in the con- 
duct of the proceedings pending in the lower 
Court a matter has been concluded with 
material irregularity or involving illegality, 
the proceedings can be properly Brought be- 
fore the High Court under the provisions 
of s. 115 of the Civil Procedure Code, 1908. 

If ın a given case it is shown that the 
right of cross-examination has been made 
illusory by either a misconception of fact or 
of law, it would be not only an error of 
jurisdiction but a material irregularity in the 
procedure which will call for interference 
under s. 115 of the Code. 

SANJAY COTTON v. OMPRAKASH, 
75 Bom. L.R. 318. 


—#—-0. V, R 21A, See CIVIL PROCE- 
DURE Cope, O. XXX, RR. 3, 5. 
75 Bom. L.R. 766. 


. IX, R. 9—Whether O. IX, r. 9 
applicable to applications for probate or 
Letters of Administration, 

The provisions of O. IX, r. 9 of the Civil 
Procedure Code, 1908, do not apply to ap 
plications for probate or Letters of Admi- 
nistration. Therefore, where an application 
for Letters of Administration is dismissed 
for default, it is open to the applicant to file 
a fresh application for grant of Letters of 
Administration. 

SADASHIVRAO RAGHUNATHRAO ¥. ANANDRAO. 
78 Bom. L.R. 175. 


THE BOMBAY LAW REPORTER. 


[VOL. LXXV. 


60— | CIVIL PROCEDURE CODE (Act V of 


1908), O. XX, R. 12. See BOMBAY INFE- 
RIOR VILLAGE WATANS ABOLITION ACT, 1959, 
SS. 4, 5. 

75 Bom. L.R. 290. 


—0. XXI, R. 66(2}—Limitation Act 
(XXXVI of 1963), Arts. 127, 137—Whether 
notice to be given under O. XXI, r. 66(2) 
mandatory or directory—Effect of non-service 
of notice on judgment-debtor. 


The provision as to notice contained in 
O. , r. 66(2) of the Civil Procedure 
Code is directory and not mandatory and 
non-service of notice upon the judgment- 
debtor thereunder will render the subsequent 
sale voidable at the instance of the judg- 
ment-debtor, who will have to prefer an a 
plication for setting aside the sale under O. 
XXI, r. 90 of the Code and he will only 
succeed on proving substantial injury to him. 
Such an application will be governed by art. 
127 of the Limitation Act, 1963. 

SUNDRABAI RAMACHANDRA v. ANANDRAO. 
75 Bom. L.R. 198. 


——O, XXI, R. 90. See Cıvıl PROCE- 
DURE Cove, 1908, O. XXI, R. 66(2). 


75 Bom. L.R. 198. 


————O. XXI, R. 10. See PROVINCIAL 
INSOLVENCY ACT, 1920, S, 28. 
75 Bom. L.R. 561. 


——0. R. 1@)}—Plaintiff’s appli- 
cation for withdrawal of suit with liberty to 
file fresh suit—Whether Court can make 
order whereby suit stands withdrawn’ with- 
out liberty to file fresh suit. 


Where the plaintiff apie under O. 
XXI, r. 1(2) of the Civil Procedure Code, 
1908, for withdrawal of suit with liberty to 
file a fresh suit, the Court can reject that 
application and proceed with the hearing of 
the suit in the oann course, but it can- 
not make an order whereby the plaintiff's 
suit stands withdrawn without liberty to file 
a fresh suit, 
DEVIDAS vy. 
Corp. 


COMMR., POONA MUNICIPAL 


75 Bom, L.R. 632. 


—0. RR. 3, 5—Summons in 
suit against firm addressed in its name and 
sent by registered post with acknowledgment 
due—Envelope addressed in firm name— 
Notice under O. XXX, r. 5 not accompany- 
ing summons—Postal acknowledgment signed 
by person not partner of firm—Whether ser- 
piee of summons effected in accordance with 
aw. 


Under O. XXX, rr. 3 and 5 and O. V, 
r. 21A of the Civil Procedure Code, 1908, 
in the case of a suit filed against a firm in 
its firm name, (1) the summons must be ad- 
dressed to the firm in the name of the firm 
in which it is sued under O. XXX, r. 1 of 
the Code; (2) the summons must be sent by 
registered post, prepaid for acknowledgment; 
(3) the summons should be accompanied by 
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a notice in writing addressed to a particular 
person informing him whether he is served 
as a partner, or as a person in control or 
management of the business, or in both cha- 
racters. If, however, service is effected on 
a partner, he may be served with the writ 
of summons with or without notice, for if 
served without notice, he would be deemed 
to have been served as a partner; and (4) the 
summons and notice must be enclosed in an 
envelope addressed to the particular person 
who is sought to be served, either as a part- 
ner, or a person in the control or manage- 
ment of the business of the firm, or in both 
capacities, 
GANESHILAL RAMKUMAR V. JHANGIRAM. 

75 Bom. L.R. 760. 


—_———_O. R. 18—Plaint filed by 
next friend of plaintiff who is of unsound 
mind but not so adjudged—Whether neces- 
sary for next friend to make separate appli- 
cation requesting Court to hold inquiry con- 
emplated by r. 15 of O. XXXII—Procedure 
to be adopted by Court when such plaint 


filed. 
When a plaint is being examined by the 
Court for the purpose of admission and it 


contains a statement that the plaintiff is a 
person of unsound mind who is not so ad- 
judged by a competent Court and a next 
friend is suing on his behalf, the Court must 
at once hold an imquiry Sotana by 
O. XXX, r. 15 of the Civil Procedure 
Code, 1908. It is the Court’s duty to do so 
and it is not necessary for the next friend 
to make a separate application for that pur- 
pose. 

The inquiry to be held under O. XXXI, 
r. 15 of the Code should ordinarily include 
the calling of the plaintiff himself and ques- 
tioning him in Court. If the Court enter- 
tains doubt about the mental capacity or 
the soundness of his mind, it is open to the 
Court to take further assistance in the form 
of medical examination and the evidence of 
the doctor under whose observations the 
plaintiff may be kept. The quantum and ex- 
tent of inquiries must be left in each case 
to the circumstances prevailing. Such in- 
quiry is an ex parte inquiry for the Court 
to give a finding and to admit the plamt and 
issue the process to the other side. This find- 
ing of the Court, however, does not bind 
the defendant who may after entering ap- 
pearance point out to the Court that it has 
been misled into giving a wrong finding and 
the defendant was willing to prove that the 
plaintiff was a person who was capable of 
protecting his own interests. 

SOMNATH DNYANOBA v. TIPANNA. 
75 Bom. L.R. 177. 


————0. XII, R. 4. See APPEAL. 
75 Bom. L.R. 763. 


COMMISSIONS OF INQUIRY ACT (LX 
of 1952)—Inquiry in relation to incidents of 
violence, to determine whether police firing 
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COMMISSIONS OF INQUIRY ACT— 
(Contd.) ‘ 


was justified or not and whether excessive or 
not—Princlples to be followed by Com- 
missioner in determining whether the police 
or the party alleging that firing was unneces- 
sary or excessive should first lead evidence. 

Where a Commission of Inquiry under 
the Commissions of Inquiry Act, 1952, has 
been ordered to be held for the main pur- 
pose of determination by the Commissioner 
about the question of police firing being 
justified or not and whether excessive or 
otherwise, in relation to incidents of viol- 
ence, in ordinary circumstan having re 
gard to the Governmental and public in- 
terest, the first principle which may be notic- 
ed by the Commissioner would be that un- 
less there was BECHER justification for the 
purpose, firing would not be undertaken by 
the police. Even when it is undertaken, it 
should be limited to the requirements of pro- 
tection of public interest and it should not 
be excessive. Prima facie, all relevant facts 
justifying the resort to firing would be and 
should be within the knowledge of the 
officers involved in the incident and/or com- 
mencement of the firing. Therefore, the case 
that the firing was justified and not exces- 
sive, that would be made in chief, wonld 
have to be destroyed largely by cross-exami- 
nation of such evidence, and to some extent 
by positive counter-evidence, which may be 
led on behalf of the interested political par- 
ties and/or public. 

Therefore, where a Commissioner was ap- 
pointed under the Act to inquire into inci- 
dents of violence leading to firing by the 
police and to determine whether the firing 
was justified or not and whether excessive or 
otherwise, and the Commissioner directed 
that the parties who claimed that the firing 
was unnecessary or that it was excessive 
should lead their evidence first and the 
officers who resorted to the firing should lead 
their evidence later on, it was held, that the 
directions given by the Commissioner were 
inconsistent with the normal principles which 
should guide any Commission of Inquiry 
and that, therefore, the directions should be 
set aside, 

SARJERAO v, P. G. KARNIK. 
75 Bom. L.R. 76. 


COMMON WELL, rights of co-sharers. 
See CO-SHARERS. 
75 Bom. L.R. 689. 


COMPANY —Criminal liability—When com- 
pany can be held liable for offence commited 
y its officer. 7 


A company can be held liable for an 
offence involving proof of mens rea when 
such an offence is committed by its officer 
provided it is proved as a matter of fact 
that in committing the offence the officer was 
acting within the limits of his authority on 
behalf of the company. 

_ The law attributes to the company inten- 
tion of the officers of the company under 
certain circumstances. The company’s inten- 
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tion can be ascertained only when the com- 
pany in a general body or at the meeting of 
Board of Directors or in accordance with the 
Memorandum of Association or Articles of 
Association has expressed that intention in 
the form in which it should be expressed. 
Esso STANDARD v.’ UDHARAM. 

75 Bom. L.R. 417. 


COMPANY, Substratum of, how to be de- 
termined as gone. d 
An allegation that the substratum of a 
company gone has to be alleged and 
proved as a fact. In determining whether or 
not the substratum of a company has gone, 
the objects of the company and the case of 
the company on that question will have to 
be looked into. The mere fact that the com- 
pany has suffered trading losses will not de- 
stroy its substratum unless there is no rea- 
sonable prospect of it ever making a profit 
in the future and the Court is reluctant to 
hold that it has no such prospect. 
MADHUSUDAN GORDHANDAS v. Mapuu In- 


DUSTRIES. 
75 Bom. L.R. (S.C.) 13. 


COMPANY LAW BOARD—Jurisdiction 
exercised by, whether quasi-judicial, 

The jurisdiction exercised by the Company 
Law Board under s. 294(5)(c) of the Com- 
panies Act, 1956, is administrative in its 
character and not quasi-judicial. 

NANAVATI & Co. v. R. C. DUTT. 
75 Bom. L.R. (0.C.J.) 570. 


COMPANIES ACT (I of 1956), 8. 9. See 
COMPANIES ACT, 1956, SS. 397, 398, 402. 
75 Bom. L.R. (0.C.J.) 778. 


———S. 36. See COMPANES Act, 1956, 
SS. 397, 398, 402. 
75 Bom. L.R. (O.C.J.) 778. 


——S. 255. See COMPANIES Acr, 1956, 


SS. 397, 398, 402. 
75 Bom. L.R, (0.C.J.) 778. 


——S. 294— Constitution of India, Art. 
l4—Civil Procedure Code (Act V of 1908), 
Sec. 100—-Whether s. 294(5), Compantes Act 
violative of art. 14 of Constitution—Jurisdic- 
tion of Company Law Board under s, 294 
(5) (c) whether quasi-judicial or administra- 
tive—Order ed by Company Law Board 
under 3. 294(5)(c) without bringing to notice 
of sole selling agent main points that weigh- 
ed against him whether violates principles of 


natural fustice—Transformation of sole 
sélling agent into or ae agent whether 
permissible under s. 294¢(5)(c)—Agreement 


of sole selling ge? what is. 

The provisions of s. 294(5) of the Com- 
panies Act, 1956, are not violative of the 
principles of art. 14 of the Constitution of 

a. 

The jurisdiction exercised by the Company 
Law Board under s. 294(5) (c) is administra- 
tive in its character and not quasi-judicial, 

Where from pleadings in a writ petition 
filed by a sole selling agent of a company 
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against an order passed by the Company 
Law Board under s. 294(5)(c) of the Com- 
panies Act, 1956, and other material avail- 
able to the Court, it is found by it that the 
main points that weighed against such agent 
in relation to the agency were not specifical- 
ly brought to the notice of the agent so as 
to enable him to make a representation to 
the Company Law Board, this would amount 
to ‘failure of principles of natural justice in- 
asmuch as the agent was not given proper 
hearing or sufficient opportunity for g 
his representation. 

An agreement of sole selling agency in 
the real sense of the term as understood in 
the commercial world is only that contract 
eee the agent alone has a right to sell the 
goods, 


‘Transformation of a sole selling agent in- 
to just an ordinary agent is beyond the scope 
of s. 294(5)(c) of the Companies Act, 1956. 


The scheme of the section does not per- 
mit the mutilation of the contract of sole 
selling agency in such a manner as to change 
the character of the agency. The terms and 
conditions may be varied in such manner as 
to make them no longer prejudicial to the 
company, but what is to be retained is the 
sole selling agency. 

Nanavatit & Co. v. R. C. DUTT. 
75 Bom. L.R. (0.C.J.) 570. 


SS. 397, 398, 402—Extent of 
Court’s power under ss. 398, 402—Whether 
Court in passing orders under ss. 398 & 402 
can reframe or insert new article contrary 
to s. 255 in articles of association of com- 
pany—Which is the appropriate agency to 
start action on com vi behalf in dispute 
within company—Whether concluded com- 
plete agreement can be predicated between 
parties in pending proceedings where broad 
heads of agreement but not important matters 
agreed upon—Compromise between parties to 
proceeding under ss. 397 & 398 when Court 
can accept and record it—Whether propriety 
or validity of Court’s order can be challeng- 
ed in appeal by party who had submitted 
to orders of Court. 


While acting under s. 398 read with s. 402 
of the Companies Act, 1956, the Court has 
ample jurisdiction and very wide powers to 

ass such orders and give such directions as 
it thinks fit to achieve the object and there 
would be no limitation or restriction on such 
power, that the same should be exercised 
subject to s. 255 or other provisions of tho 
Act dealing with normal corporate manage- 
ment or that such orders and directions 
should be in consonance with such provisions 
of the Act. The only limitation onthe exer- 
cise of such powers is that a nexus must exist 
between the order that may be passed there- 
under and the object sought to be achieved 
by these sections, 


Sections .397, 398 and 402 of the Com- 


panies Act, 1956, by their very nature and 
contents indicate that they are intended to 
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operate as express provision to the contrary 
and are covered by the phrase “save as 
otherwise expressly provided in the Act” in 
s. 9 of the Act. Therefore, the Court while 
passing orders under s. 398 read with s. 402 
can reframe or insert a new article in the Arti- 
cles of Association of a company notwith- 
standing that such article contravenes the 
provisions of s. 255 of the Act. Such article 
will not be hit by s. 9(b) of the Act: 

The expression “shall in all respects, have 
the same effect” in s. 404(2) of the Com- 
panies Act, 1956, is to be read in the light 
of s. 36 of the Act which provides for the 
effect of the Memorandum and Articles of 
Association of a company i.e. that the al- 
tered article introduced by the Court’s order 
will have the same binding effect as con- 
templated by s. 36. 

Where a compromise or settlement is 
shown to have been arrived at between the 
parties to a proceeding under ss. 397 and 
398 of the Companies Act, 1956, the Court 
has to consider whether the said settlement 
was in the interests of the Company as well 
as in public interest and if it is not so, the 
Court is not bound to accept and record the 
same, 

The normal rule is that in an action aris- 
ing out of a dispute within the Company the 
appropriate agency to start an action on the 
Company’s bebalf is the board of directors, 
though as an exceptional measure if the 
directors cannot and will not start proceed- 
ings in the Company’s name, the power to 
do so reverts to the general meeting. But the 
manner in which the general meeting can 
retain the ultimate control is only through 
its power to amend the articles of associa- 
tion of the company and remove the direc- 
tors and to substitute others more to its taste, 
and until the general meeting takes one or 
the other step, the directors can, if they are 
so advised, disregard the wishes and instruc- 
tions of the members in all matters not speci- 
fically reserved to a general meeting. 

Where certain broad heads arising in pend- 
ing proceedings before a Court were agreed 
upon by the parties to the proceedings but 
other important matters which also arose in 
the proceedings were not covered and were 
not agreed upon between the parties, it was 
held that there was no concluded complete 
agreement or settlement between the: parties. 

The propriety and/or validity of an order 
passed by the Court cannot be challenged in 
appeal at the instance of a party who had 
submitted to the orders of the Court unless 
the impugned order was without jurisdiction 
altogether. 

SHANTI PRASAD v. UNION OF INDIA. 
75 Bom. L.R. (0.C.J.) 778. 


————-——-§._ 404(2).. See COMPANIES ACT, 
1956, SS. 397, 398, 402. , 
75 Bom. L.R- {(0.C.3.) 778. 


=. 433(€)—Whether Court can wind 
up company under. s. 433(e) where debi 
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bona fide disputed—-Where exact amount a) 
debt disputed whether Court can make wind- 
ing up order—Whether Court can decline to 
pass winding up order where creditors oppose 
winding up petition—-How to determine whe- 
ther substratum of company is destroyed. 


In a petition for winding up a company 
under s. 433(¢) of the Com es Act, 1956, 
if the debt is bona fide disputed and the de- 
fence is a substantial one, the Court will | 
not wind up the company. A tion for 
winding up by a creditor who claimed pay- 
ment of an agreed sum for work done for 
the company when the company contended 
that the work had not been done properly, 
cannot be allowed. 


Where the debt is undisputed the Court 
will not act upon a defence that the com- 
pany has the ability to pay the debt but the 
company chooses not to pay the particular 
debt. Where however there is no doubt that 
the company owes the creditor a debt en- 
titling him to a winding up order but the 
exact amount of the debt is disputed, the 
Court will make a winding up order with- 
out requiring the creditor to quantify the 
debt precisely. The principles on which the 
Court acts are first that the defence of the 
company is in good faith and one of sub- 
stance, secondly, the defence is likely to 
succeed in point of law and thirdly, the 
company adduces prima facie proof of the 
facts on which the defence depends. 

In a winding up petition if there is oppo- 
sition to the making of the winding up order 
by the creditors, the Court will consider 
their wishes and may decline to make the 
winding up order, The wishes of the share- 
holders are also considered though perhaps 
the Court may attach greater weight to the 
views of the creditors. The wishes of the 
creditors will however be tested by the 
Court on the grounds as to whether the case 
of the persons o ing the winding up is 
reasonable, secondly, whether there are mat- 
ters which should be inquired into and in- 
vestigated if a winding up order is made. A 
winding up order will not be made on a 
creditor’s petition if it would not benefit him 
or the company’s creditors generally. The 
grounds furnished by the creditors opposing 
the winding up will have an important bear- 
ing.on the reasonableness of the case. 


An allegation that the substratum of a 
company has gone has to be alleged and 
proved as a fact. In determining whether or 
not the substratum of a company has gon 
the objects of the company and the case o 
the company on that question will have to 
be looked into. The mere fact that the com- 
pany has suffered trading losses will not de- 
stroy its substratum unless there is no rea- 
sonable prospect of it ever making a profit 
in the, future and the Court is reluctant to 
hold that it has no such prospect. 

Improper motive in presenting a petition 
for winding up of a company can be spelt 
out where the petition is presented to coerce 
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the company in satisfying some groundless 
claims made against it by the petitioner. 
MADHUSUDAN GORDHANDAS v. MADHU In- 
DUSTRIES. , 
75 Bom. L.R. (S.C.) 13. 


————-S, 557. See COMPANIES ACT, 1956, 
S. 433(e). 
75 Bom. L.R. (8.C.) 13. 


COMPANIES (COURT) RULES, 1959. 
RULE 7—The Rules of the High Court of 
Bombay (Original Side), 1957. Rule 310— 
Whether words “an order” in r. 7 of Com- 
panies (Court) Rules and “any order” in 
r. 310 of High Court Rules include order 
made by consent of parties—Order admitting 
winding-u tition whether a procedural 
order—Whether Court can extend time 
under r. 7 of Companies (Court) Rules. 

The words “an order’ in Rule 7 of the 
Companies (Court) Rules, 1959, and the 
words “any order” in Rule 310 of the Rules 
of the High Court of Bombay (Original 
Side), 1957, are wide enough to include an 
order made by consent of parties. 

An order admitting a winding-up petition 
in pay is of a Company is not in the nature 
of a final order but is a procedural order. 

The Court has the jurisdiction to extend 
time under Rule 7 of the Companies (Court) 
Rules, 1959, even though it is a self-opera- 
mei order and the time fixed has already ex- 


p ‘ 
MARKETING & ADV. ASSOC. v. TELERAD. 
75 Bom. L.R. (O.C.J.) 238. 


COMPOUNDING OF OFFENCE, when 
invalid in law—Magistrate by one order 
granting permission, validity of such per- 
mission. s 

Where by a single order permission is 
granted by the Magistrate to compound a 
compoundable as well as a non-compound- 
able offence, it is not permissible to sever 
the permission into two parts and to uphold 
it: so far as-the compoundable offence is con- 
cerned and hold it to be invalid in respect 
of the non-compoundable offence. In such a 
case the permission would be invalid in its 
entirety. 
RAMESH v. A. P. JHAVERI. 

75 Bom. L.R. (S.C.) 364. 


CONSTITUTION OF INDIA, ART. 14. 
The Bombay Building Repairs and Recon- 
struction Board Act, 1969, is not violative 
of arts. 19(7)(f) and 14 of the Constitution 
,of India and valid. 
VIVIAN JOSEPH v. MUNICIPAL Corp. 
‘ ` 75 Bom. L.R. (8.C.) 1. 


—————art. 14. See INDUSTRIES a 
LOPMENT AND REGULATION) Act, 1951, 


S. 15A. 
75 Bom. L.R' (0.C.J.) 100. 
———art, 14. 


` So long as there is no violation of any 
-fundamental rights and if principles of natu- 


THE BOMBAY LAW REPORTER, 


[VOL. LXXV: 


CONSTITUTION OF INDIA, ART. 14 
—(Contd.) 


‘yal justice are not offended, it is not for the 
Courts to lay down the policy that should 
be adopted by the educational authorities in 
the matter of granting permission for start- 
ing schools. The question of policy is essen- 
tially for the State and such policy will de- 
pend upon an overall assessment and sum- 
mary of the requirements of residents of a 
particular locality and other categories of 
persons for whom it is essential to provide 
facilities for education. If the overall assess- 
ment is arrived at after a proper classifica- 
tion on a reasonable basis, it is not for the 
Courts to interfere with the policy leading 
up to such assessment. 
State v. Lox SHIKSHAN SANSTHA. 

75 Bom. L.R. (S.C.) 144. 


meneame 14, See RBEQUISITIONING AND 
ACQUISITION OF IMMOVABLE PROPERTY ACT, 


1952, S. 7. 
75 Bom. L.R. (0.C.J.) 155. 


t 14-——Sea Customs Act (VII of 
1878), S. 187A. 

Section 187A of the Sea Customs Act, 
1878, is not violative of art. 14 of the Con- 
stitution of India. The power conferred by 
s. 187A of the Act has to be exercised for 
effectuating the object and purpose of the 
Act keeping in view the entire scheme. It 
cannot, therefore, be said that any unguided 
discretion or power has been conferred of 
the nature which would come within the in- 
hibition of art. 14 of the Constitution. 
MANOHAR LAL v. THE STATE. 

75 Bom. LR. (.C.) 730. 


———arts. 14, 19 (1) (f) (2). 

Section 16(/) (fa) of the Bombay Muni- 
cipal Corporation Act is not violative of art. 
14 and art. 19(7), clauses (f) and (g) of the 
Constitution of India. 

WAMAN SHIVRAM v. M. W. DESAL 
75 Bom. L.R. (0.C.J.) 823. 


mE, LAY (f). 

The Bombay Building Repairs and Recon- 
struction Board Act, 1969, is not violative 
of arts. 19(7) (f) and 14 of the Constitution 
of India and is valid. 

VIVIAN JOSEPH v. MUNICIPAL Corp. 
a . 75 Bom. L.R. (S.C) 1. 


20(/). 

Section 2 of the Bombay Municipal Cor- 
poration (Second Amendment) Act, 1972, is 
not invalid on the ground that it violates 
art. 20(/) of the Constitution of India. 

_ The retrospective effect given to s. 2 of 
the Act by the deeming provision or the 
legal fiction created thereby is confined only 
to the field of the purpose for which the 
said provision was created, viz. the crea- 
tion of a disqualification. It cannot be ex- 
tended to creating an ex post facto offence. 
WAMAN SHIVRAM v. M. W. Desar. 

: 78 Bom. L.R. (0.C.J.) 823. 
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CONSTITUTION OF INDIA, ART. 203). 
The Court can direct an accused to give 
his specimen handwriting in Court with a 
view to forming its opinion as to whether 
the d‘sputed writing was in the handwriting 
of the accused or not. This power does not 
extend to directing the specimen handwriting 
of the accused so taken in Court to be sent 
to the handwriting expert to help the pro- 
secution. 
R. B. KHAJOTIA v. THE STATE. 
75 Bom. L.R. 116. 


—————art, 25—Whether article guarantees 
civil remedies for fundamental rights—Rights 
guaranteed by, 

Article 25 of the Constitution of India 
guarantees fundamental rights and not civil 
remedies for fundamental rights which are 
regulated by the Civil Procedure Code and 
the Specific Relief Act or some other statute 
which empowers the aggrieved citizens to 
ventilate their grievances in accordance with 
law recognising such grievances and provid- 
ing remedies for such grievances. 

Article 25(/) of the Constitution of India 
guarantees only right to freedom of consci- 
ence and right freely to profess, practisé and 
propagate religion which as interpreted by 
the Supreme Court includes not merely reli- 
gious beliefs but also religious practices, This, 
however, does not mean that a person who 
wants to practise his relicion according to 
his ideas can prevent other people from prac- 
tising that very religion according to their 
ritual in that religion. 

RAMCHANDRA v. GAVALAKSHA. 
75 Bom. L.R. 668. 


—~art. 134—The Bombay High Court 
Appellate Side Rules [of 1960], Chapter 
XXIXA Rule 28; Chapter I Rules 1, 2; Chap- 
ter XVII Rule 18—Application for leave to 
appeal to Supreme Court under art, 134 
against judgment of single Judge—Whether 
such application can lie to single Judge. 
Applications for leave to a to the 
Supreme Court under art. 134 of the Con- 
stitution of India against the judgment of a 
single Judge in criminal matters lie to the 
single Judge, whether such applications are 
made in writing under Rule 28(f) or orally 
under Rule 28(ii) of Chapter XXIXA of the 
ToT High Court Appellate Side Rules of 


RE. JONATHAN SAMUEL. 
: 75 Bom. L.R. 254. 


———art, 226—Writ petition—Delay in 


moving the Court—When can it be excused. 
If the petitioner seeks a remedy under art. 
226 of the Constitution of India from the 


High Court, then he must somehow move 
the Court and obtain such order as he may 
be entitled to do and not allow time to 
elapse whereby the rights of the respondents 
may be affected. It does not matter whe- 
ther the petition has been formally lodged in 
Court or not. : 

The High Court while exercising its writ 
jurisdiction is not bound, even though there 
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may be some illegality or irregularity in the 
impugned order, to give relief to the peti- 
tioner if his conduct is such that by his 
negligence he has deprived himself of the 
spew which he might otherwise have avail- 
of. 

P. NARAYANA v. T. V. RANGARAJAN. 

75 Bom. L.R. (0.C.J.) 775. 


art, 311—Government servant hold- 
ing temporary post sent back to his substan- 
tive post having lien on latter—Whether 
order for such reversion amounts to reduc- 
tion in rank by way of punishment—Order 
of reduction whether amounts to punish- 
ment. 

A Government servant holding a tempor- 
ary post and having lien on his substantive 
post may be sent back to the substantive post 
in ordinary routine administration or because 
of exigencies of service, A person holding 
a temporary post may draw a salary higher 
than that of his substantive post and when 
he is reverted to his parent department the 
loss of salary cannot be said to have any 
penal consequence. Therefore, though the 
Government bas right to revert a Govern- 
ment servant from the temporary post to a 
substantive post, the matter has to be view- 
ed as one of substance and all relevant fac- 
tors are to be considered in ascertaining whe- 
ther the order is a genuine one or “accident 
of service” in which a person sent from the 
substantive post to a temporary post has to 
go back to the t post without an as- 
persion against his character or integrity or 
whether the order amounts to a reduction 
in rank by way of punishment. Reversion 
by itself will not be a stigma and an order 
of reversion simpliciter will not amount to 
a reduction in rank or a punishment. On the 
other hand, if there is evidence that the order 
of reversion is not “a pure accident of ser- 
vice” but an order in the nature of punish- 
ment, art. 311 of the Constitution of India 
will be attracted. 

K. H. PHADNIS v. THE STATE. 
75 Bom. L.R. (8.C.) 745. 


—_———art. 311(2). See BOMBAY POLICE 
(PUNISHMENTS AND APPEALS) RULES, 1956, 


75 Bom. L.R. 125. 


CONTEMPT OF COURTS ACT (XXXII 
of 1952),8. 3—Allegations in transfer appli- 
cation that Magistrate friendly with party 
advocate and enjoying his hospitality—Whe- 
ther such allegation without more constitutes 
contempt of Court, 

In a transfer application the mere state- 
ment that a Magistrate is friendly with a 
party who happens to be an advocate and 
enjoys his hospitality or has friendly rela- 
tions with him will not constitute contempt 
of Court unless there is an imputation of 
some improper mofives as would amount to 
scandalizing the Court itself and as would 
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have a tendency to create distrust in the 
popular mind and impair the confidence of 
thé people in the Courts. The nature of the 
allegations will have to be closely examined 
and so long as they do not sa the re- 
quirements of what may be regarded as.con- 
aner of Court no punishment can be in- 
cted. 


Cases in which applications for transfer 
are made stand on a slightly different foot- 
ing from those where a party makes an alle- 
gation, either inside or outside the Court, of 
a scandalizing nature imputing improper mo- 
tives to the Judge trying the case. 

GoBIND RAM v. THE STATE. 
75 Bom. L.R. (S.C.) 428. 


CONTRACT OF- EMPLOYMENT —Con- 
tract of employment wrongfully broken by 
employer—Whether em ee entitled to 
arrears of salary—Employee gainfully em- 
ployed during period of dismissal, effect of. 

Where a contract of employment is wrong- 
fully broken by the employer, the employee 
is entitled to payment of arrears of salary 
on the footing that the contract of employ- 
ment had continued in existence. In such 
a situation whatever the employee has earn- 
ed during the period for which he was not 
effectively maintained in service must be ac- 
counted for by him and to that extent the 
liability of the employer must diminish. 

The question whether an employee has 
been gainfully employed during the relevant 
period must ordinarily be raised and agitat- 
ed not by the employee but by the employer 
in the proceedings before the Industrial Tri- 
bunal and/or Labour Court. 

Larr GoPAL v. M. V. HRWAY. 
75 Bom. L.R. (0.C.J.) 73. 

CO-PLAINTIFF. See APPEAL. 
75 Bom. L.R. 710. 


CO-SHARERS—Co-sharers in common 
well——Rights of co-sharers in well how to be 
regulated by Courts. 

There is no hard and fast rule which re- 
gulate the rights of co-sharers in spe ad of 
a common well. If.it is a matter of agree- 
ment between parties then that a t 
must be adhered to. When there imme- 
morial user and a sort of customary right is 
established, then also the Courts will have 
to pive due importance to such immemorial 
user while deciding the conflicting claims of 
the co-sharers to the common well. Persons 
who have acquired a share in a portion of 
the land and a share in the well must accord- 
ingly use the water for that land only. In 
the absence of any express terms in a docu- 
ment or other evidence of immemorial user, 
a co-sharer’s right cannot be restricted in any 
manner so long as the co-sharer does not 
exceed the enjoyment of his share in a com- 
mon well. 

TANHABAI yv. DHONDIRAM. 5 
75 Bom. L.R. 689. 


THE BOMBAY LAW REPORTER. 


[VOL. LXXV. 


COSTS. See SPECIAL MARRIAGE Acr, 1954, 
SS. 36, 37. 

75 Bom. L.R. 532. 
COSTS—Criminal case, award of, in. 


In an application in a criminal case for 
adjournment an order for costs is generally 


| made only in those cases where the circum- 


stances are exceptional and where for some 
reason or other the ordinary everyday me- 
thod of conducting criminal cases must be 
departed from. o such order, therefore, 
generally should be made where the adjourn- 
ment is inevitable because the lawyer repre- 
senting the accused was indi and un- 
able to attend the Court. 
NANA RAMA v. THE STATE. 

75 Bom. LR. 135. 


COURSE OF EMPLOYMENT, how far it 
extends. 

The course of employment normally be- 
gins when the employee reaches his place 
of work. To extend it to the journey to 
and from work it must be shown that, in 
travelling by the particular method and route 
and at the particular time, the employee was 
fulfilling an express or implied term of his 
contract of service. One way of doing this 
is to establish that the home is the employee’s 
base from which it is his duty to work and 
that he was travelling by a direct route from 
his home to a place where he was i 
to work, but that is only one way of showing 
this; the real question at issue is whether on 
the particular journey he was travelling in 
the performance of a duty, or whether the 
journey was incidental to the performance 
of that duty and not merely preparatory to 
the performance of it. The test is whether 
the employee was exposed to the particular 
risk by reason of his employment or whe- 
ther he took the same risks as those in- 
curred by any member of the public using 
the highway. 

GAJANAN BHAU v. E. S. I. CORPN, 
: 75 Bom. LR. 637. 


CRIMINAL PROCEDURE CODE (Aci 
V of 1898), 8. 18(4)—Whether Additional 
Chief Presidency Magistrate has jurisdiction 
to deal with proceeding under s. 145—Prac- 
tice—Proceeding under s. 145 whether can 
be ordered to fe dismissed. 

- Under s. 18(4) of the Criminal Procedure 
Code, 1898, an Additional Chief Presidency 
Magistrate has all the powers of a Chief 
Presidency Magistrate and those need not be 
expressly conferred u him by the State. 
Therefore, an Additional Chief Presidency 
Magistrate: has jurisdiction to deal with a 
proceeding under s. 145 of the Code. 

If, however, the State Government intends 
to restrict those powers and to confer only 
some or particular powers upon him, it can 
do so by issuing a direction in that behalf. 

An application filed under s. 145 of the 
Criminal Procedure Code was adjourned to 
enable the applicant to produce more ma- 
terial. On the-adjourned date, the applicant 
was absent and the Magistrate made an order 
“Application dismissed”. On the question 


1978.] 


CRIMINAL PROCEDURE CODE, S. 18(4) 
—{Contd.) 


whether a proceeding under s. 145 of the 
Code not being a complaint, the Magistrate 
could dismiss it:— 

Held, that the Magistrate’s order in sub- 
stance was correct, but that it would have 
been more correct as a matter of form if 
he had merely said that he declined to 
make a preliminary order under s. 145(J). 
RAFIQ ISMAIL v. PA YESHWANT. 

75 Bom. L.R. 281. 


S, 44—Indian Penal Code (Act XLV 
of 1860), Sec. 302—Whether duty to give in- 
formation under s. 44, Criminal Procedure 
Code ceases when information has reached 
police through some other source—Adequacy 
of punishment under s. 302, Indian Penal 
Code how to be determined. 

The requirements of s. 44 of the Criminal 
Procedure Code, 1898, are fully satisfied 
once information relating to an offence men- 
tioned in the section has reached the police. 
Therefore every eye-witness or every person 
who is in the know of the circumstances re- 
lating to an offence is not further expected 
to go to the Police Station so as to give a 
report of what he saw. 

While considering the adequacy of punish- 
ment for an offence under s. 302 of the 
Indian Penal Code, it is necessary to take 
into account the setting in which the crime 
appears to have been committed. A judicial 
balance is required to be struck as to which 
of the alternative punishments provided for 
in s. 302 of the Code should be chosen to 
best subserve the ends of justice in a given 
case. Both pre-crime and post-crime events 
would necessarily assume relevance enabling 
and guiding the judicial decision in this re- 
gard. If a crime appears to have been pre- 
planned, and circumstances indicate that it 
was cruel, cold-blooded murder, then reason- 
„ably it is ble to infer that such a crime 
is achie upon a planned motivation or 
is goal-oriented. If, on the other hand, the 
crime was an explosion accelerated by setting 
in of a frustration in the human mind, it 
may well be within the ken of impulsive 
agressions different from a pre-planned 
crime. Difficult though it ma fe to delve 
into the depths of human psychology and to 
reach its sources, psychological studies indi- 
cate a possibility which may aid a Court in 
making its choice of punishments. 

STATE v. DASHRATH LAHANU. 
75 Bom. L.R. 450. 


145. See CRIMINAL PROCEDURE 
S. 18(4). 
75 Bom. L.R. 281. 


S. 161—Whether prosecution can 
examine witness whose statement not record- 
ed under s. 161(3). 

A Magistrate cannot reject an application 
made by the prosecution before it closes its 
case to examine a witness whose statement 
has not been recorded under s. 161(3) of the 
Criminal Procedure Code, 1898. 


—_—5, 
Cope, 1898, 
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CRIMINAL PROCEDURE CODE, S. 161 
—({Contd.) 


The statement of that witness could still 
be recorded, and if the Magistrate found 
that the police officer concerned had not 
carried out his duty under s. 173(4) of the 
Code, the Magistrate should see to it that 


that was done. 
STATE v. LOKHANDE. 75 Bom. L.R. 285. 


S. 1734). See CRIMINAL PROCEDURE 
Cone, 1898, S. 161. 75 Bom. L.R. 285. 


———S. 196A—Indian Penal Code (XLV 
of 1860), Secs. 405, 477A—Sanction under 
s. 196A(2), Criminal Procedure Code whether 
necessary where accused’s main object was 
to commit offence under s. 405, 1.P.C. and 
offence under 8. 477, I.P.C. committed to ac- 
complish former offence—Director of com- 
pany whether trustee of debt payable to 
company—Whether breach of trust can be 
committed in respect of chose-in-action— 
When substitution of chose-in-action by an- 
other amounts to conversion. 

Where the main or sole object of the ac- 
cused was to commit criminal breach of trust 
(s. 405, Indian Penal Code) and falsification 
of accounts (s. 477A, Indian Penal Code) 
was indulged in to achieve that object i.e. 
the latter offence was committed as and by 
way’ of a device adopted to accomplish the 
criminal breach of trust and to prevent detec- 
tion thereof, sanction to prosecute the accus- 
ed under s. 196A(2) is not necessary. 

Though a director or a managing director 
of a company is in the position of a trustee 
of the assets and properties of the company 
that come into his hands or under his con- 
trol, he is not a trustee of a debt due and 
payable to the company. 

A chose-in-action is ‘property’ within the 
meaning of s. 405 of the Indian Penal Code, 
1860, in respect of which breach of trust 
can be committed. 

A repudiation or denial of liability or a 
false plea of extinguishment thereof would 
be one of the modes in which a chose-in- 
action could be misappropriated or convert- 
ed to one’s use, but that could not be the 
only mode. Substitution of one chose-in- 
action by another might prejudicially effect 
the owner thereof in the matter of his reme- 
dies qua the two of chose-in-action;— 
for example, where by substitution the period 
of limitation to bring an action is reduced; 
in such a case even though substitution may 
not be accompanied a total repudiation 
or denial of liability it is bound to affect 
prejudicially the owner of the prior chose-in- 
action and therefore, would amount to con- 
version in law. Therefore, any tampering 
with a chose-in-action without the consent 
of the owner thereof which injudiciously or 
prejudicially affects his right of action would 
amount to conversion of it in law and if 
such injurious tampering is accompanied by 
mens rea or dishonesty, such ‘conversion 
would be A : 
GOPALDAS BULAKHIDAS v. THE STATE. 

75 Bom. L.R. 323. 
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CRIMINAL PROCEDURE CODE— 
S. 196A(2)—Indian Penal Code (Act 
XLV of 1860), Secs. 419, 109, 471, 468— 
Charge-sheet' submitted by police officer to 
Magistrate against accused under s. 419 read 
with ss. 109, 471 and 468 of Penal Code— 
Hagetrate when passing committal order 
finding charge under s. 120B more appro- 
priate and directing that accused be tried 
under ss. 120B and 467 of Penal Code—Whe- 
ther failure to obtain consent under 
s. 196A(2) of Criminal Procedure Code 
vitiates committal order. 


A charge-sheet wae submitted by the police 
officer for the purpose of initiation pro- 
ceedings by the Magistrate against the ac- 
cused under s. 419 read with ss. 109, 471 
and 468 of the Indian Penal Code, 1860. 
While drawing up the charges and passing 
his order of committal, the Magistrate con- 
sidered that though the charge-sheet filed be- 
fore him alleged the commission of offences 
alleged in the charge-sheet submitted by the 
police officer, the proper charge on the ma- 
terials before him warranted a charge under 
s. 120B of the Indian Penal Code for crimi- 
nal conspiracy the object of which was to 
forge a passport, a non-cognizable offence. 
He, therefore, directed the accused to stand 
his trial under ss. 120B and 467 of the Indian 
Penal Code. It was contended 


without jurisdiction had 


Held, that it was at a later stage, ie. at 
the time of passing the committal order that 
the Magistrate considered that a charge un- 
der s. 120B of the Indian Penal Code was 
the more appropriate charge and not a 
eii under s. 109 of the Indian Penal 

ode, 


that being so, the Magistrate took cogni- 
zance of the offence of abetment of forgery 
and impersonation and not the offence of 
criminal conspiracy, and 

that, therefore, consent under s. 196A(2) 
of the Criminal Procedure Code was not re- 
quired as a condition precedent and the com- 
mittal order and the proceedings for com- 
mittal were not vitiated for want of such 
consent, 
DARSHAN SINGH v. THE STATE, 


75 Bom. L.R. (S.C.) 722. 


——-——-8. 197—Indian Penal Code (Act 
XLV of 1860), Secs. 21, 465, 109, 471—Bom- 
bay Port Trust Act (VI 1879), Secs. 79, 
ACD- Coniitunon of India, Seyenth Sche- 
dule, List I Item 27; Arts. 246, 73(1)(a)— 
Whether person employed by Board of Trus- 
tees of Port of Bombay a public servant— 
Clauses (a) and (b) of s. 197 (1), Criminal 
Procedurée..Code whether constitute condition 
for applicability of s. 197(1)—Ambit of 
phrase “in connection with” in s. 197(1) 
(a) ahd (b). 
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CRIMINAL PROCEDURE CODE, 8. 197 
—(Contd.) 


A person in the service and pay of the 
Board of Trustees of the Port of Bombay 
constituted under the Bombay Port Trust 
Act, 1879, is a public servant as defined in 
sub-cl. (b) of the twelfth clause of s. 21 of 
the Indian Penal Code, 1860. 

The conditions for the applicability of s. 
197(1) of the Criminal Procedure Code, 1898, 
are only those which are laid down in the 
substantive part of sub-s. (7) of the section 
and cls. (a) and (b) thereof only deal with 
the further’ question which would arise if 
s. 197(7) is applicable viz., whose sanction is 
it that is required, that of the Central Gov- 
ernment or of the State Government. There- 
fore, cls. (a) and (b} of s. 197(1) do not con- 
sone conditions for the applicability there- 
of. 

Under the Bombay Port Trust Act, 1879, 
the Port Trust and its officers are called up- 
on to act m connection with the affairs of 
the Union. The phrase “in connection with” 
in s. 197(1)(a) of the Criminal Procedure 
Code, 1898, is very wide in its ambit and 
it is, therefore, not necessary in order to 
fall within cl. (a) or cl. (b) of s. 197(/) of 
the Code, as the case may that the acti- 
vity in question should itself be an affair’ of 
the Union. It is sufficient if it has some 
connection with the affairs of the Union in 


general, 

The pine: a public servant, was the 
head of a department in which the respon- 
dent served under him as a clerk. The peti- 
tioner was empowered to appoint, remove 
etc. certain category of persons employed 
under him which included the respondent. 
The respondent filed a complaint alleging 
that a letter of resignation which the peti- 
tioner stated was handed over to him by the 
respondent bearing the latter’s signature was 
a forged letter which the petitioner had got 
forged by some other person and that the, 
petitioner who had acted upon it by purport- 
ing to accept the respondent’s resignation, had 
committed the offence of abetment of for- 
gery under s. 465 read with s. 109 of the 
Indian . Penal Code, 1860. The petitioner 
contended that the commission of the alleged 
offence consisted of acts done by him in 
virtue of his office and, therefore, in the 
absence of sanction under s. 197(7) of the 
Criminal Procedure Code, 1898, the Court 
could not take cognizance of the offence: 

Held, that, in the circumstances of the 
case, sanction under s. 197(/) of the Code 
was not necessary in respect of the offence 
of abetment of forgery under s. 465 read 
with s. 109 of the Indian Penal Code. 
NAOROZE DoraBJI v. LABHSHANKAR. 

75 Bom. L.R. 493. 


——-—S88, 207A, 208—Private and police 
complaints against same accused on same in- 
cident and same witnesses cited—Whether 
such complaints could be heard together— 
Procedure to be followed in such case whe- 
ther under s. 207A or 208—‘Actual commis- 
sion,” meaning of in s. 207A(4). 
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CRIMINAL PROCEDURE CODE, SS. 2074, 
208—(Contd.) , 


A private complaint was filed against the 
accused by the Deputy Chief Controller of 
Imports and Exports under s. 5 of the Im- 
ports and Exports (Control) Act, 1947. A 
police charge-sheet was also filed against the 
same accused under ss. 467 and 471 of the 
Indian Penal Code, 1860, as well as under 
s. 5 of the Imports and Exports (Control) 
Act. In both these proceedings the incident 
and the allegations were the same and the 
same witnesses were cited. The trying Ma- 
gistrate ordered that both the complaints 
should be tried together and that the proce- 
dure laid down in s. 207A of the Criminal 
Procedure Code, 1898, should be followed. 
On the question whether this order was legal 
and proper:— 

Held, that in the circumstances of the case 
the Magistrate was right in consolidating the 
two proceedings but that the Magistrate 
should follow the procedure under s. 208. of 
the Criminal Procedure Code and expedite 
their disposal according to the spirit of 
s. 207A of the Code. 

The words “actual commission’ in 
s.-207A(4) of the Criminal Procedure Code 
indicate evidence which goes directly to 
prove the fact in issue. In the case which is 
to be established by circumstantial evidence 
it would be difficult to find persons who can 
be said to be eye-witnesses to the actual 
commission of the offence and therefore in 
such a case no question can arise of witnesses 
to the actual commission of the offence be- 
ing examined as required under s. 207A(4) 
of the Code. 

HARNAM SINGH v. THE STATE. 
75 Bom. L.R. 138. 


————SS. 236, 237—Indian Penal Code 
{Act XLV of 1860), Secs. 366, 109—Prosecu- 
tion facts doubtful whether accused had com- 
mitted offence of kidnapping or abetment of 
it——Accused charged only with offence of 
Kuna LALA ies er accused could be con- 
victea of offence of abetment of kidnapping. 
Where the facts of the prosecution case 
against the accused were of such a nature 
that it was doubtful whether he had com- 
mitted the substantive offence of kidnapping 
itself under s. 366 of the Indian Penal Code 
1860, or the offence of abetment of kidnap- 
ping, and therefore by virtue of s. 236 of 
the Criminal Procedure Code, 1898, he 
could have been charged with both the 
offences but in fact he was charged only 
with the substantive offence of kidnapping, 
it was held that the provisions of s. 237 of 
the Criminal Procedure Code were attracted 
and he could be convicted of the offence of 
abetment of kidnapping provided it could be 
shown that he was not prejudiced in any 
manner thereby. ` 
SHAMRAO v. THE STATE, 
. : 75 Bom. L.R. 274. 


————_—-S. 344~—Bombay Pleaders Act (Bom. 
XVII of 1920), Sec. 14—~Advocates Act 
(XXV of 1961)—Application for adjourn- 
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CRIMINAL PROCEDURE CODE, 8. 344— 
(Contd.) 


ment by accused on ground of indisposition 
of his lawyer to attend Court—Whether ad- 
journment should be granted subject to pay- 
ment of costs to prosecution. — 

In an application in a criminal case for 
adjournment an order for costs is generally 
made only in those cases where the circum- 
stances are exceptional and where for some 
reason or other the ordinary everyday me- 
thod of conducting criminal cases must be 
departed from. No such order, therefore, 
generally should be made where the adjourn- 
ment is inevitable because the lawyer repre- 
senting the accused was indis and un- 
able to attend the Court. 

Although there is no provision in the Ad- 
vocates Act, 1961, similar to s. 14 of the 
Bombay Pleaders Act, 1920, the principle 
of this section is generally kept in mind by 
the Courts whenever a lawyer is unable to 
attend the Court on account of his indis- 
position or any other reasonable cause. 
NANA RAMA v, THE STATE. 

75 Bom. L.R. 135. 


——-S. 479A—Whether under s. 479A(1) 
necessary to give witness opportunity to show 
cause against contemplated complaint. 

Under s. 479A(1) of the inal Proce- 
dure Code, 1898, giving of an opportunity 
to the witness to show cause against the con- 
templated complaint is not mandatory. That 
step is required to be taken only if the Court 
thinks fit—a matter left to the discretion of 
the trial Court, 

An admission is a substantive piece of 
evidence, though it is open to the person 
who made the „admission to show that the 
fact admitted is not correct. In the absence 
of any such proof the admission has to be 
considered as an important piece of evidence. 
NARAYAN SWAMY v. THE STATE. 

75 Bom. L.R. (S.C.) 478. 


——————§, 488—Order for maintenance whe- 
ther suspended during reunion of spouses. 
The operation of an order for mainten- 
ance passed under s. 488 of the Criminal 
Procedure Code, 1898, is suspended amag 
the time the two spouses are reunited an 
the wife actually lives with her husband. 
GENU TATYABA y. TAIBAI. 
75 Bom. L.R. 283. 


———-8, 488—Proof of marriage—Burden 
of proof, how to be discharged. 

Under s. 488 of the Criminal Procedure 
Code, 1898, a prima facie case to support 
a claim that the applicant is the legally 
married wife of the non-applicant has to be 
established by the applicant. Evidence ten- 
dered on oath by both the ies, circum- 
stances relating to the conduct of parties, 
their previous admissions, their movements 
prior to coming in Court are all valuable 
guides in such matters. Preponderancs of 
probabilities, therefore, may indicate that the 
applicant’s claim ię trustworthy. That is 
sufficient to enable the Court to act under 
s. 488 of the Code. 
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(Contd.) 


The burden, in the matrimonial cases or 
when the matter is with regard to punish- 
ment to the accused upon the proof of the 
marriage, is not the same as is under s. 488 
of the Code, It is a quasi criminal jurisdic- 
tion, Thé probabilities involved in the case 
can be collected together to find out whe- 
ther the applicant has made out a case that 
she is the legally married wife of the non- 
applicant. 

STATE v. VITHABAI LAXMAN. 
75 Bom. L.R. 447. 


——-S. 516A—Customs Act (52 of 1962), 
Secs. 2(22), 110, 111, 115, 124—Powers of 
Court under s. SIGA of Code vis-a-vis powers 
of Customs authorities under Customs Act. 


A criminal Court before which proceedings 
are pending, not only has the power and the 
jurisdiction to make a proper order under 
s. 516A of the Criminal Procedure Code, 
1898, notwithstanding the fact that indepen- 
dent powers are vested in the Customs au- 
thorities under the Customs Act, 1962, but 
in a proper case, the criminal Court should 
exercise its powers under s. 516A of the 
Code notwithstanding the powers conferred 
on the Customs authorities under the Cus- 
toms Act. 


The question as to whether a vehicle is 
‘goods’ within the definition in s. 2(22) of 
the Customs Act, 1962 and is governed by 
ss. 110, 111 and 124 of the Act, or is a 
conveyance within the meaning of s. 115 
of the Act, would depend upon the use 
which is made of that vehicle. 

NAZIR GULAM SAHEB yv. MUGWE. 
75 Bom. L.R. 288. 


S. 539B—Whether power to inspect 
site under $. 539B can be exercised by Judge 
or Magistrate only after recording of evid- 
ence by Court—Local inspection of place 
whether can be assumed to prejudice Court 
against accused or reduce it to the position of 
a witness or it can take place of evidence. 


Under s. 539B of the Criminal Procedure 
Code, 1898, discretion is given to the Jud 
or the Magistrate to visit and inspect the 
site at any stage of the inquiry or trial. It 
obviously depends on the facts and circum- 
stances of each case whether the Judge or 
the Magistrate should exercise his discretion 
to visit and inspect the place at a particular 
stage. He may do so before, during the 
course of or after the completion of the re- 
cording of the evidence, Spanon on the 
facts and circumstances of the case. There 
is no justification for the view that the 
powers conferred under s. 539B of the Code 
should be exercised only in exceptional 
circumstances or only after the evidence is 
recorded by the Court, The only condition 
to be fulfilled before undertaking such a visit 
is that the Court must be of opinion that it 
is necessary to view the place for the pur- 
pose of properly appreciating the evidence 
given at the inquiry or trial. 
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CRIMINAL PROCEDURE CODE, 8, 539B 
—(Contd.) 


It is not possible to assume that the Court 
would be prejudiced against the accused by 
the inspection that may be made by it before 
the evidence is recorded nor is it possible to 
accept the contention that the Court would 
be reduced to the position of a witness by 
the inspection of the place. 

inspection made by the Judge or 
Magistrate under s. 539B cannot take the 
place of evidence. He can, however, use 
the inpet not only for understanding 
the evidence but also for testing the veracity 
of the witnesses deposing before him as re- 
gards the features of the locality. 
ABDUL KARIM y. THE STATE. 
75 Bom. L.R. 683. 


CROSS-EXAMINATION, right of, made 
illusory—High Court, whether can interfere 
under s. us Civil Procedure Code, 1908. 

If in a given case it is shown that the 
right of cross-examination has been made 
illusory by either a misconception of fact 
or of law, it would be not only an error 
of jurisdiction but a material irregularity in 
the procedure which will call for interfer- 
ence under s. 115 of the Code. 

SANJAY COTTON v. OMPRAKASH. 
75 Bom. L.R. 318. 


CUSTOMS ACT (52 of 1962), 8. 2(22)— 
Vehicle, whether goods. 
The question as to whether a vehicle is 


‘goods’ within the definition in s. 2(22) of 
the Customs Act, 1962 and is governed by 
ss. 110, 111 and 124 of the Act, or is a 


conveyance within the meaning of s. 115 of 
the Act, would depend upon the use which 
is made of that vehicle. 
NAZIR GULAM SAHEB v. MUGWE. 

75 Bom. L.R. 288. 


——S8. 108—Indian Evidence Act (I of 
1872), Sec. 24—Compulsion to speak truth 
amounting to threat under s. 108, Customs 
Act, whether hit by s. 24, Indian Evidence 
Act, 

A compulsion to speak the truth as envi- 
saged under s. 108 of the Customs Act, 1962, 
even though it may amount to a threat, is 
not hit by s. 24 of the Indian Evidence Act, 
1872, as it emanates not from a person in 
authority but from the provision of the sta- 
tute itself, namely s. 108(¢) of the Customs 
Act, 1962. 

Percy RusToMsi v. THe STATE. 
75 Bom. L.R. (8.C.) 715. 


~S. 110. See CRIMINAL PROCEDURE 
Cone, 1898, S. 516A. 

75 Bom. L.R. 288. 
———§. 111. See CRIMINAL PROCEDURE 
Cone, 1898, S. 516A. 

75 Bom. L.R. 288. 
115. See CRIMINAL PROCEDURE 


—_——_S. 
Cope, 1898, S. 516A. 
75 Bom. L.R. 288. 


1978.] 


CUSTOMS ACT—S. 124. See CRIMINAL 
PRocHDURE Cope, 1898, S. 516A. 
75 Bom. L.R. 288. 


CUSTOMS OFFICER, deciding complaint 
covered by items (8) and (81) of s. 167 of 
Sea Customs Act (VIII of 1878), how to act. 
See Sea Customs Act, 1878, S. 167, items 


(8) and (81). 
i 75 Bom. L.R. (8.C.) 730. 
DELAY—Consequence of delay in writ 
on. 


If the petitioner seeks a remedy under art. 
226 of the Constitution of India from the 
High Court, then he must somehow move 
the Court and obtain such order as he may 
be entitled to do and not allow time to elapse 
whereby the rights of the respondents may 
be affected, It does not matter whether the 
petition has been formally lodged in Court 
or not. 

The High Court while exercising its writ 
jurisdiction is not bound, even though there 
may be some illegality or irregularity in the 
impugned order, to give relief to the peti- 
tioner if his conduct is such that by his 
neginence he has deprived himself of the 
n A which he might otherwise have avail- 

of. 
P. NARAYANA v. T. V. RANGARAJAN. 
75 Bom. L.R. (0.C.J.) 775. 


DEPARTMENTAL INQUIRIES—<Against 
member of State Police Force. 

Where a departmental inquiry against a 
member of the State police force is not 
found to be fair, the facts and circumstances 
of the case should be considered in the light 
of the Bombay Civil Services Conduct, Dis- 
cipline and Appeal Rules and the require- 
ments of law that adequate reasonable op- 
portunity should be given to the delinquent 
against whom the inquiry is held. 

RAMOO Baroo v. THE STATE. 
75 Bom. L.R. 125. 


‘Rules of natural justice, applicable 
to. See NATURAL JUSTICE. 
75 Bom. L.R. 125. 


DIRECTOR OF COMPANY—Whether 
director of company trustee of debt payable 
to company. 

Though a director or a managing director 
of-a company is in the position of a trustee 
of the assets and properties of the company 
that come into his hands or under his con- 
trol, he is not a trustee of a debt due and 
payable to the company. 

GOPALDAS BULAKHIDAS y, THE STATE. 
75 Bom. L.R. 323. 


EASEMENTS ACT (V of 1882), 8. 15— 
Transfer of Property Act {IV of 1882), Sec, 
108(d)—Lease providing for interest therein 
to pass to heirs of lessee when can be con- 
strued as permanent lease—Lessee acquiring 
title by prescription to land encroached upon 
—Effect of such acquisition on landlord's 
possession of the land—Nature of access and 
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party failing in pleading ownership in suit 
can claim that right as an easement by 
prescription. . 

The mere fact that a lease provides for 
the interests thereunder to pass on to the 
heirs of the lessee would not always mean 
that it is a permanent lease. Such a provi- 
sion can be made in two ways resulting in 
two different consequences. A lease may 
provide a fixed period and then include a 
rovision that in the event of the lessee dy- 
ing before the expiry of such period, his 
heirs would be entitled to have the benefit 
of the lease for the remainder of the period. 
In such a case, although the lease may pro- 
vide for the heirs to succeed to the interests 
in the leased land, it would only mean that 
such heirs succeed to the rights upto the ex- 
piry of the lease period. If the lease, on 
the other hand,-were for an indefinite period, 
and contains a provision for the rights there- 
under being heritable, then, such a lease, 
though ordinarily for the lifetime of the 
lessee, would be construed as permanent. 

Under s, 108(d) of the Transfer of Pro- 
perty Act, 1882, if the accession is by en- 
croachment by the lessee, and the lessee ac- 
quires title thereto by prescription, he must 
surrender such accession together with the 
leased land to the lessor at the expiry of 
the term. The presumption is that the land 
so encroached upon is added to the tenure 
and forms part thereof for the benefit of the 
tenant so long as the lease continues and 
afterwards for the benefit of the landlord. 

Section 15 of the Easements Act, 1882, 
requires that the access and use, on the basis 
ofi which an easement is claimed, must be as 
and by way of easement and without inter- 
ruption for riod of 20 years. The ea- 
joyment must in other words, as of right 
and not permissive either under a licence or 
an agreement. 

A party in a suit can plead inconsistent 
pleas in the alternative such as the right of 
ownership and a right of easement. But, 
where he has pleaded ownership and has fail- 
ed, he cannot subsequently turn round and 
claim that right as an easement by prescrip- 
tion. To prove the latter, it is necessary to 
establish that it was exercised on some one 
else’s property and not as an incidence of 
his own ownership of that pro . For 
that purpose, his consciousness t he was 
exercising that right on the property treat- 
ing it as some one else’s property is a neces- 
sary ingredient in proof of the establishment 
of that right as an easement. 

CHAPSIBHAI y. PURSHOTTAM. 
A 75 Bom. L.R, (8.C.) 735. 


EMPLOYEES’ STATE INSURANCE ACT 
{34 of 1948), S. 2—Appellant on duty in 
mill reprimanding person working under him 
Pres re leaving for home on being re- 
lieve by ts reliever before his duty hours 
SF 5 t assaulted by person reprimanded 
at short distance away from mill premises 
and causing injuries resulting in loss of eye— 


use under s. 15, Easements Act—Whether | Whether injury caused to appellant ‘employ- 
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ment injury’ within s. 2(8) of Act—In course 
of employment, what is, 

The appellant when working in a textile 
mill reprimanded a coolie who was working 
under hi After about a week when the 
appellant was on duty he was relieved some- 
time before his duty hours by his reliever to 
whom he handed over charge and left the 
mill for going home. As soon as he came 
out of the mill compound and was at a dis- 
tance of about 25 or 30 paces away from 
the mill premises, he was assaulted by some 
assailants among whom was the coolie whom 
he had reprimanded. As a result of the in- 
juries sustained by him one of his eyes was 
‘completely lost. In an application made by 
him under the Employees’ State Insurance 
Act, 1948, for benefit in respect of employ- 
ment injury from the Employees’ State In- 
surance Corporation, it was contended by 
the Corporation that as the assault had taken 
place outside the mill premises after the ap- 
pellant’s employment had terminated by rea- 
son of his ding over the charge of his 
post to his successor, it could not be re- 
garded as arising in the course of employ- 
ment and he was, therefore, not entitled to 
any benefit under the Act. The Corporation 
however did not dispute the fact that the 
injury to the appellant arose out of his em- 
ployment, 

Held, that the appellant being at the place 
where he was assaulted was reasonably in- 
cidental to his employment and hence the 
personal injury caused to the appellant arose 
out of and in the course of his employment 
which was an insurable employment, and 


that, therefore, the injury was an employ- 
ment injury- within the meaning of s. 2(8) of 
the Act and the appellant was entitled to 
benefit under the Act. 


The course of employment normally be- 
gins when the employee reaches his place of 
work. To extend it to the journey to and 
from work it must be shown that, in travel- 
ling by the particular method and route and 
at the particular time, the employee was ful- 
filling an express or implied term of his con- 
tract of service. One way of doing this is 
to establish that the home is the employee’s 
base from which it is his duty to work and 
that he was travelling by direct route from 
his home to a place where he was required 
to work, but that is only one way of show- 
ing this; the real question at issue is whe- 
ther on the particular journey he was tra- 
velling in the performance of a duty, or 
whether the journey was incidental to the 
performance of that duty and not merely 
preparatory to the performance of it. The 
test is whether the employee was exposed to 
the particular risk by reason of his employ- 
ment or whether he took the same risks as 
those incurred by any member of the public 
using the highway. 

GAJANAN -BHAU v. E.S.I. CORPN. 
ee, 75 Bom. LR. 637. 
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EMPLOYEES’ STATE INSURANCE ACT, 
8. 51. See EMPLOYEES’ STATE 
INSURANCE Act, 1948, S. 2. 

75 Bom. L.R. 637. 


EMPLOYER AND EMPLOYEE. See 
INDUSTRIAL DISPUTE. 
75 Bom. L.R, (O.C.J.) 73. 


COMMODITIES ACT- (X of 
1955), S.  7(1)(b)—Maharashtra Scheduled 
Foodgrains (Stocks Declaration and Procure- 
ment and Disposal, Acquisition, Transport 
and Price Control) Order, 1966—Criminal 
Procedure Code (Act V of 1898), Sec. 517— 
Property in respect of which State Order 
made under Act contravened—Sale proceeds 
of such property whether can be claimed by 
State Government under s. 7(1)(b). 
Section 7(1) (b) of the Essential Commo- 
dities Act, 1955, which refers to forfeiture 
of the property in respect of which an order 
has been contravened does not apply to the 
sale proceeds of such property which is sold 
under an order of the Court. 
MASNNAJI y. STATE. 
75 Bom. L.R. 262. 


EVIDENCE—Accident by motor vehicle— 
Investigating agency failing to collect material 
evidence and evidence produced not suffi- 
cient to convict accused driver—Whether 
accused’s explanation leaves scope for doubt 
about his guilt—Practice—Court not im- 
pressed by testimony of witness—Court 
should not use strong language in condemn- 
ing him or cast aspersions on him. 

If in a case of motor vehicle accident it 
appears to the Court that material evidence 
has not been collected by the investigating 
agency for reasons which are wholly uncon- 
vincing and the evidence actually produced 
leaves a serious lacuna in bringing the guilt 
home to the driver then merely because the 
nature of the accident prima facie requires 
an explanation from the driver will not be 
sufficient to sustain his conviction, if the 
truth of his explanation, which is not liable 
to rejection outright, could have been appro- 
priately judged if evidence left out by the 
prosecution had been produced. 

Where the testimony of a witness does not 
impress the Court, it should not use strong 
language in condemning him or otherwise 
cast aspersions on him which are unneces- 
sary. The Court should express its opinion 
in temperate language elem associated with 
and reflecting the impersonal dignity of judi- 
cial restraint. 

NAGESHWAR v. STATE OF MAHARASHTRA. 
75 Bom. L.R. (S.C.) 483. 


(I of 1872), S. 8. See 
75 Bom. L.R. (S.C.) 368. 


————-§.  24—Compulsion to speak the 
truth by threat under s. 108, Customs Act, 
whether hit by s. 24. 

A compulsion to speak the truth as envisag- 
ed under s. 108 of the Customs Act, 1962, 
even though it may amount to a threat, is 


EVIDENCE ACT 
SUPREME COURT. 
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EVIDENCE ACT, S. 24—{Contd.) 


not hit by s. 24 of the Indian Evidence Act, 
1872, as it emanates not from a person in 
authority but from the provisions of the sta- 
tute itself, namely s. 108(4) of the Customs 
Act, 1962. 
Percy Rusroms: y. THE ST: 

73 Bom. LR. @.C.) 715. 


————§, 32(1). See SUPREME COURT. 
75 Bom. L.R. (S.C.) 368. 


S, 73—Constitution of India, Art. 
20(3)--Whether Court can direct accused to 
give his specimen handwriting for Court to 
compare it with disputed writing—Such 
power whether extends to Court directing 
specimen signature to be sent to handwriting 
expert to help prosecution, 

The Court can direct an accused to ete 
his specimen handwriting in Court wi 
view to forming its opinion as to whether 
the disputed writing was in the handwriting 
of the accused or not. This power does not 
extend to directing the specimen handwrit- 
ing of the accused so taken in Court to be 
sent to the handwriting expert to help the 
prosecution. 

R. B. KHAJOTIA v. THE STATE. 
75 Bom. L.R. 116. 


—S. 157—First information Report 
whether admissible under s. 157.. 

e first information report is not sub- 
dauie evidence. It can be used for one of 
the limited purposes of corroborating or 
contradicting the makers thereof. Another 
purpose for which the first information re- 
port can be used is to show the implication 
of the accused to be not an afterthought or 
that the information is a piece of evidence 
res gestae. In certain cases, the first informa- 
tion report can be used under s. 32(/) of the 
Indian Evidence Act, 1872, or under s. 8 of 
the Act as to the cause of the informant’s 
death or as part of the informer’s conduct. 
The first information report as such will not 
be adm'ssible under s. 157 of the Act. 
DAMODARPRASAD v. THE STATE. 

75 Bom, L.R. (S.C.) 368. 


EX PARTE ORDER—When Court 
vacate such order. 

Every Court whether a Court of Record 
or not has inherent jurisdiction to vacate an 

x parte order if it is necessary for the ends 
of justice or to prevent abuse of the process 
of the Court 
ULTRA CHEMICAL v. KISHORE IND. WORKS. 

. 75 Bom. L.R. 118. 


EXPERT EVIDENCE. . 

An expert evidence need not be led at all 
for proving the case of the prosecution under 
ne a Prevention of Gambling Act, 


can 


STATE v. TALAKSI MALSI. 
75 Bom. L.R. 373. 


FOOD ALLOWANCE. 
COMPENSATION Act, sll 


Work MEN’S 
>. LR. 696. 


See 
S. 2. 
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FOOD, meaning of. See PREVENTION OF 
Foop ADULTERATION ACT, 1954, SS. 2(v), 16. 
75 Bom. LR. 460. 


FULL BENCH, binding authority of. 

An authority even of a Full Bench of the 
High Court must not be considered as a, 
general commentary of law covering all the 
aspects of the matter before it, when a parti- 
cular aspect of it was never considered by 
the Full Bench. 

CHAND LADLESAHEB y. DATTATRAYA. 
75 Bom. L.R. 703. 


GOVERNMENT SERVANT, as tenant, 
See BOMBAY RENTS, HOTEL AND LODGING 
House RATES CONTROL Acr, 1947, S. 13 


1) (k). 
ae 75 Bom. L.R. 21. 


GOVERNMENT SERVANT, reversion of. 
See CONSTITUTION OF INDIA, ART. 311. 
75 Bom. LR. (S.C.) 745. 


GRANT-IN-AID CODE. RULE 3(1) & (2)}— 
Constitution of India, Arts. 14, 19, 358—W he- 
ther cls. (1) & (2) of r. 3 violate art. 14— 
Clauses a & (2) whether vague. 

_ Clauses (1) and (2) of rule 3 of the Grant- 

in-aid Code do not violate art. 14 of the 
Constitution of India. These clauses are not 
vague or ambiguous in any respect. 

The provisions of the Code are executive 
instructions and are in the nature of admi- 
nistrative instructions without any constitu- 
tional force. 

Quaere: Whether the Courts have got 
powers to strike down executive instructions 
on the ground of their being vague when 
such executive instructions are admitted! 
issued by the authorities concerned for guid- 
ance and for being acted upon. 

So long as there is no violation of any 
fundamental rights and if principles of natu- 
ral justice are not offended, it is not for the 
Courts to lay down the policy that should be 
adopted by the educational authorities in the 
matter of granting permission for starting 
schools. The question of policy- is esgentially 
for the State and such policy will depend u 
on an overall assessment*and summary of 
requirements of residents of a perticulár 
locality and other categories of persons for - 
whom it is essential to provide facilities for 
education. If the overall assessment is arrived 
at after a proper classification on a reason- 
able basis, it is not for the Courts to inter- 
fere with the policy leading up to such assess- 
ment. 

STATE v. LOK SHIKSHAN SANSTH 
75 Bom. LR. S.C.) 144. 


HANDWRITING, SPECIMEN SIGNA- 
TURE. See Evmence Act, 1872, S. 73. 
75 Bom. L.R. 116. 


HIGH COURT, jurisdiction of, under art. 
226, Constitution of India. 

The discretion in granting relief of rein- 
statement in service has to be exercised judi- 
ciously by the Industrial Tribunal, and the 
question of relief of reinstatement by it in 
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that light is liable to be reconsidered and in- 
vestigated by the High Court in its jurisdic- 
pon under art. 226 of the Constitution of 
India. 
Larr GOPAL y. M. V. Hirway. 

i 75 Bom. L.R. (0.C.3.) 73. 


——~— Powers of, in case of appeal against 
acquittal. 

In dealing with an appeal against an ac- 
quittal the High Court can go into the ques- 
ton of law and fact and reach its own con- 
clusion on evidence provided it pays due re- 
gard to the fact that the matter had been be- 
fore the Court of Sessions and the Sessions 
Judge had the chance and opportunity of 
seeing the witnesses depose to the facts. 
DAMODARPRASAD yV, THE STATE, 

75 Bom. L.R. (S.C.) 368. 


—————-Powers of revision of—Whether 
High Court can suo motu set aside order of 
acquittal based on compounding of offence 
invalid in law-—Magistrate by one order 
granting permission to compound compound- 
able and  non-compoundable  offences— 
Validity of such permission. 


Where an acquittal is based on the com- 

unding of an offence and the compound- 
ing is invalid under the law, the acquittal 
would be liable to be set aside by the High 
Court in exercise of its revisional powers. 
Where the High Court acts suo motu in 
setting aside such an order of acquittal, that 
fact would not show that there was any irre- 
gularity in the procedure adopted by the 
High Court. All that is necessary to bring the 
High Court’s powers of revision into ope- 
ration is such information as makes the Hi 
Court think that an order made by a - 
ordinate Court is fit for the exercise of its 
powers of revision. 


Where by a single order permission is 
granted by the Magistrate to compound a 
compoundable as well as a non-compound- 
able offence, it is not permissible to sever 
the permission into two parts and to uphold 
it so far as the compoundable offence is con- 
cerned and hold it to be invalid in res 
of the non-compoundable offence. In such a 
case the permission would be invalid in its 
entirety. 

RAMESH y. A. P. JHAVERI. 
75 Bom. L.R. (S.C.) 364. 


——---Revisional jurisdiction —Criminal, 


Where an acquittal is. based on the com- 
pounding of an offence and the compound- 
ing is invalid under the law, the acquittal 
would be Hable to be set aside by the High 
Court in exercise of its revisional powers. 
Where the High Court acts suo motu in set- 
ting aside such an order of acquittal, that 
fact would not show that there was any irre- 
gularity in the procedure adopted by the 
High Court. All that is necessary to bring 
the High Courts powers of revision into 
operation is such information as makes the 
High Court think that an order made by a 
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subordinate Court is fit for the exercise of 
its powers of revision. 

RAMESH v. A. P. JHAVERI. 

75 Bom. L.R. (S.C.) 364. 


———writ jurisdiction 

If the petitioner seeks a remedy under art. 
226 of Constitution of India from the 
High Court, then he must somehow move 
the Court and obtain such order as he may 
be entitled to do and not allow time to 
elapse whereby the rights of the respondents 
may be affected. It does not matter whether 
the petition has been formally lodged in 
Court or not, 

The High Court while exercising its writ 
jurisdiction is not bound, even though there 
may be some illegality or irregularity in the 
impugned order, to give relief to the peti- 
tioner if his conduct is such that by his 
negligence he has deprived himself of the 
nape sd which he might otherwise have avail- 

of. 
P. NARAYANA v., T. V. RANGARAJAN. 
75 Bom. L.R. (0.C.J.) 775. 


HIGH COURT RULES ( Side), 
1957 R. 310—Words “any order” in R. 310, 
whether include order made by consent of 
parties. 

The words “an order’ in Rule 7 of the 
Companies (Court) Rules, 1959, and the 
words “any order” in Rule 310 of the Rules 
of the High Court of Bombay (Original 
Side), 1957, are wide enough to include an 
order made by consent of parties. 
MARKETIN ADV 


G & 5 y. TELERAD. 
75 Bom. L.R. (0.C.J.) 238. 
HINDU LAW: 
1. Adoption. See Hinou Law, 
ADOPTION. 
2. Marriage. See HINDU MARRIAGE 
ACT. 
HINDU LAW-—Adoption—Widow’s power 


to adopt—Widow adopting to her husband 
after death of son and grand-sons and re- 
marriage of widow of grand-son—None left 
to continue lin¢ of widow's husband at time 
of adoption—Whether adoption valid, 

One A a Hindu died leaving a son T and 
his widow‘G. T had two sons, B and R. T, 
B and R died leaving M, the widow of R. 
M re-married and thereafter G adopted the 
plaintiff to her deceased husband A. On the 
question whether in the circumstances of the 
case rhe power to adopt had been extin- 


Held, that as when G adopted the plain- 
tiff, theré was no one to continue the line 
of A, her husband, the adoption of the plain- 
tiff was valid. 

VAIJOBA SHAMRAO v. VASANT ABAJI. 
75 Bom. L.R. 633. 


HINDU MARRIAGE ACT (25 of 1954), 
8. 24— Indian Divorce Act (IV of 1869), 
Secs. 55, 41—Whether order passed under 
s. 24 of Hindu Marriage Act can be chal- 
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lenged in revision under s. 115 of Civil Pro- 
cedure Code (Act V of 1908). 

An order passed under s. 24 of the Hindu 
Marriage Act, 1955, granting maintenance 
and expense of proceedings is appealable 
under s. 28 of that Act. Such an order can- 
not be challenged in revision under s. 115 
of the Civil Procedure Code, 1908. 
MADHUKAR TRIMBAKRAO v. MALTI. 

75 Bom. L.R. 311, 
disapproving 62 Bom. L.R. 47. 


m 28. See HinDU MARRIAGE ACT, 
1954, S. 24. 75 Bom. L.R. 311, 
disapproving 62 Bom. L.R. 47. 


HYDERABAD HOUSES (RENT, EVIC- 
TION AND LEASE) CONTROL ACT 
(XX of 1954), S. 15(3}— Landlord occupying 
house owned jointly with otheis—Whether 
such landlord can under s. 15(3) evict his 
tenant from other premises. 

Under s. 15(3) of the Hyderabad Houses 
(Rent, Eviction and Lease) Control Act, 
1954, if a landlord is occupymg a house own- 
ed by himself or jointly by himself and 
others, it is not open to him to make out a 
case that he was in need of other premises 
in the occupation of his tenant. 

KISHAN SALUBA v. DHARMADEVI. 
75 Bom. L.R. 708. 


HYDERABAD TENANCY AND AGRI- 
CULTURAL LANDS ACT (Hyd. XXI of 
1350), SS. 98, 99—Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region) Act (Bom. 
XCIX of 1958), Sec. 120—Bombay Tenancy 
and Agricultural Lands Act (Bom. LXVII of 
1948), Secs. 84, 72—Whether under s. 98 of 
the Hyderabad Tenancy Act the Collector 
can decide question whether person, alleged 
to be in unauthorised or wrongful possession 
of land, tenant under Act—Decision of ques- 
tion against such person whether bars him 
under s, 99(1) of Act from raising conten- 
ron in civil Court that he is tenant of such 
ana. 

The only question which the Collector is 
required to decide under s. 98 of the Hyde- 
rabad Tenancy and Agricultural Lands Act, 
1950, is whether a person was in unautho- 
rised occupation or wrongful possession of 
the land. He is not required to decide the 
question as to whether that person was a 
tenant under the Act. The bar of jurisdic- 
tion under s. 99(7) of the Act does not pre- 
clude such person from raising a contention 
in a civil Court that he is a tenant in res- 
pect of the land in question. 

DHONDO PANDHARINATH v: “SHRIPATI. 
. *.75 Bom. L.R. 725. 


IDOL, installation of. See CIVIL PROCEDURE 
Cone, 1908, S. 9. 

75 Bom. L.R. 668. 
IMPORTS AND EXPORTS (CONTROL) 
ACT (18 of 1947), SS. 5, 6—Indian Penal 


Code (Act XLV of 1860), Sec. 120B—Crimi- 
nal Procedure Code (Act V of 1898), Sec. 
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195—Accused charge-sheeted under s. 120B, 
LP.C. read with s. 5, Imports and Exports 
(Control) Act for breach of condition of 
licence issued under Act not to dispose of im- 
ported goods—Absence of complaint under 
s, 6 of Act—Whether accused could be pro- 
secuted merely for conspiracy under s. 120B. 

The petitioners were charge-sheeted for an 
offence under s. 120B of the Indian Penal 
Code, 1860, read with s. 5 of the Imports 
and Exports (Control) Act, 1947, alleging 
that they had entered into a criminal con- 
spiracy to dispose of imported oods in 
breach of the condition of licence issued un- 
der the Imports and Exports (Control) Act 
and that in pursuance of that conspiracy they 
had actually disposed of tha goods. The peti- 
tioners applied that in the absence of a com- 
plaint as required by s. 6 of the Act the 
Court was not entitled to take cognizance of 
the offence under s. 5 of the Act. The pro- 
secution contended that the provisions of 
s. 6 of the Act were no impediment, inas- 
much as the petitioners were being prosecu- 
ted merely for the offence of conspiracy un- 
der s. 120B of the Code read with s. 5 of the 
Act which was a distinct offence from the 
offence under s. 5 of the Act: 

Held, that the allegations contained in the 
charge-sheet disclosed primarily and essen- 
tially an offence squarely falling within the 
ambit of s. 5 of the Imports and Exports 
(Control) Act, 

that the mandatory provisions of s. 6 of 
the Act could not be permitted to be avoid- 
ed or circumvented by seeking to prosecute 
the petitioners merely for the offence of con- 
spiracy, and 

that as there was no complaint in writing 
against the petitioners as required under s. 6 
of the Act, the Court was debarred from 
taking cognizance of the offence under s. 5 
of the Act. 

PHOENIX MILLS v. C.B.I. 
75 Bom. L.R. 87. 


IMPORTS (CONTROL) ORDER, 1955. 
CLAUSE 3—Imports and Exports (Control) 
Act (XVIII of 1947), Sec. 3—Imports Trade . 
Control Policy (July-December 1956), Sche- 
dule I, Part IV, s. 11, Entries 294, 295—Sea 
Customs Act (VIII of 1878), Secs, 167(8), 
188—Importer under licence importing under 
Entry 295 parts and accessories of motor 
cycles and motor scooters other than tyres 
and tubes—Whether such parts and accesso- 
ries when put together would make them 
motor cycles and scooters in knocked down 
condition amount to breach of Entry 295—~ 
Words “a decision or order passed by an 
officer of Customs under this Act’ used in 
S. 188, Sea Customs Act, meaning of—Ex- 
clusion of Civil Court vis-a-vis finality of 
orders of Tribunal. 

The mere fact that goods imported under 
Entry 295 of s. 11 of Part IV of Schedule 
I of the Import Trade Control Policy for 
the period July-December 1956, were so 
complete (except for rubber tyres and tubes) 
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that when put together would make them 
motor cycles and scooters in a knocked down 
condition, would not amount to a breach of 
the import licence or of Entry 295. 

When the Collector examines goods im- 
ported under a licence in respect of goods 
covered by Entry 295 what he has to ascer- 
tain is whether the goods are parts and ac- 
cessories, and not whether the goods, though 
parts and accessories, are so comprehensive 
that if put together would constitute motor 
cycles and scooters in a knocked down con- 
dition. 

The words “a decision or order passed by 
an officer of Customs under this Act” used 
in s. 188 of the Sea Customs Act, 1878, 
mean a real and not a purported determina- 
tion. A determination, which takes into con- 
,Sideration factors which the officer has no 
right to take into account, is no determina- 
tion. 

Exclusion of the civil Courts is not to be 
readily inferred. Such exclusion, however, is 
inferred where the statute gives finality to 
the order of the tribunal on which it con- 
fers jurisdiction and provides for adequate 
remedy to do what the Courts would nor- 
mally do in such a proceeding before it. 
Even where a statute gives finality, such a 
provision does not exclude cases where the 

rovisions of the particular statute have not 
een complied with or the tribunal has not 
acted in conformity with the fundamental 
principles of judicial procedure. The word 
“jurisdiction” has both a marrow and a 
wider meaning. In the sense of the former, 
it means the authority to embark upon an 
enquiry; in the sense of the latter it is used 
in several aspects, one such aspect being that 
the decision of the tribunal is in non-com- 
pliance with the provisions of the Act. Ac- 
cordingly, a determination by a tribunal of 
a question other than the one which the 
statute directs it to decide would be a deci- 
sion not under the provisions of the Act, 
and therefore in excess of its jurisdiction. 
UNION OF INDIA v. TARACHAND GUPTA. 

75 Bom. L.R. (S.C.) 749. 


IMPORT TRADE CONTROL POLICY 
(JULY-DECEMBER 1956), SCHEDULE I, 
PART IV, S. 11, ENTRY 295, See Imports 
(CONTROL) ORDER, 1955, Cl. 3, 

75 Bom. L.R. (S.C.) 749. 


INCOME-TAX ACT (43 of 1961), S. 230A. 
See WEALTH Tax ACT, S. 34. 
75 Bom. L.R. 166. 


INDUSTRIES’ (DEVELOPMENT AND RE- 
GULATION) ACT (LXV of 1951), S. 3(d). 
See INDUSTRIES (DEVELOPMENT AND REGU- 
LATION) Act, 1951, S. 15A. 

75 Bom. L.R. (O.C.3.) 100. 


——S. 15A—Constitution of India. Arts. 
14, 31A—Whether s. 15A will apply to com- 
pany whose business has stopped some years 
prior to opinion contemplated by section 
formed by Central Government—Expression 
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INDUSTRIES (DEVELOPMENT & REGU- 
LATION) ACT, S. 15A—(Contd.) 


“industrial undertaking” in s. 15A whether 
means the same as that expression defined in 
s. 3(d)—Central Government whether must 
give hearing before forming opinion or tak- 
ing action under s. 15A—Whether s. I5A 
violative of art. 14. 

The phrase “the business of such company 
is not being contmued” in s. 15A(/) of the 
Industries (Development and Regulation) 
Act, 1951, means the company whose busi- 
ness is non-existent at a time when the re- 
quisite opinion contemplated by the section 
18 formed by the Central Government and 
if at such time the business is not continued 
or has stopped, the case would fall within 
that phrase. The section will, therefore, ap- 
ply even to a company whose business has 
stopped even for some years prior to forma- 
tion of requisite opinion by the Central Gov- 
ernment. 

The expression “industrial undertaking” 
occurring in s. 15A(/) of the Act cannot Be 
given the same meaning which has been 
given to that expression defined in s. 3(d) 
of the Act. 

Section 15A of the Act contemplates an 
opinion to be subjectively formed by the 
Central Government about the necessity to 
ripen ar into the possibility of restarting 
an industrial undertaking. The section does 
not ‘make it incumbent upon the Central Go- 
vernment to grant hearing of any kind to 
any person before forming an opinion or 
taking action under it and, therefore, the 
fact that no opportunity of hearing is afford- 
ed to a person does not vitiate the opinion 
of the Central Government, 

The provisions of s. 15A of the Act are 
not violative of art. 14 of the Constitution 
of India. 

UNION OF INDIA v. SAKSERIA COTTON MILLS. 
75 Bom. L.R. (0.C.J.) 100. 


INDUSTRIAL DISPUTE—Coniract of em- 
ployment wrongfully broken by employer— 
Whether employee entitled to arrears of 
salary—Liability of employer whether re- 
duced if employee during wrongful dismiss- 
al gainfully employed elsewhere—Burden of 
proof whether employee so employed—Dis- 
cretion exercised in granting reinstatement 
how to be exercised and whether High Court 
can interfere with such exercise of discretion. 

Where a contract of employment is wrong- 
fully broken by the employer, the employee 
is entitled to payment of arrears of salary 
on the footing that the contract of employ- 
ment had continued in existence. In such 
a situation whatever the employee has earn- 
ed during the period for which he was not 
effectively maintained in service must be ac- 
counted for by him and to that extent the 
liability of the employer must diminish. 

The question whether an employee has 
been gainfully employed during the relevant 
period must ordinarily be raised and agitated 
not by the employee but by the employer 
in the proceedings before the Industrial Tri- 
bunal and/or Labour Court. 
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INDUSTRIAL DISPUTE—(Contd.) 


The discretion in granting relief of rein- 
statement in service has to be exercised judi- 
ciously by the Industrial Tribunal and the 
Tar of relief of reinstatement by it in 

at light is liable to be reconsidered and 
investigated by the High Court in its juris- 
diction under art, 226 of the Constitution 
of India. 

Lair GopaL v. M. V. Hirway. 
75 Bom, L.R. (0.C.J.} 73. 


INDUSTRIAL DISPUTES ACT (XIV of 
1947), 8. 2G)—Whether activities of Bom- 
bay Panjrapole constitute an industry. 

The activities of the Bombay Panjrapole 
constitute an industry within the meaning of 
s. 2G) of the Industrial Disputes Act, 1947. 

The facts of the case justifably lead to the 
conclusion that the institution deliberately 
diversified its objects from only tendin 
the sick, infirm or unwanted cattle by adopt- 
ing the policy of keeping cattle not merely 
for their own sake but for the sake of im- 
proving the cattle population committed to 
its care with an eye to serve human beings 
by making large quantities of good milk 
available to them and thereby getting an in- 
come which would augment its resources. It 
pursued its policy just as any dairy owner 
would by having a few good quality bulls 
to impregnate the cows and thereby insur- 
ing a steady production of milk and also 
improve the quality of the progeny. 

BOMBAY PANJRAPOLE v. THE WORKMEN. 
75 Bom. L.R. (S.C.) 465. 


INDUSTRIAL TRIBUNAL, jurisdiction to 
re-instate employee, when exercisable. 

The discretion in granting relief of rein- 
statement in service has to be exercised judi- 
ciously by the Industrial Tribunal and the 
quesion of relief of reinstatement by it in 

at light is liable to be reconsidered and 
investigated by the High Court in its juris- 
diction under art. 226 of the Constitution 
of India. 

LaLrr GoPAaL v. M. V. Hirway. 
75 Bom. L.R. (0.C.J.) 73. 


INTERNATIONAL CHAMBER OF COM- 
MERCE— Rules of conciliation and arbi- 
tration; how far binding on parties. 

If any of the Rules of conciliation and 
arbitration framed by the International 
Chamber of Commerce is void as being in- 
consistent with the ae of a particular coun- 
try, then qua the utes which are go- 
verned by the law ed that country such a 
rule has to be ignored and its provisions 
are clearly severable from the rest of the 
Rules. Even invalidity of any rule in view 
of the law of a particular country by which 
the arbitration is to be governed, does not 
affect the validity of the arbitration a - 
ment and the arbitration proceedin Tave 
to be conducted in accordance with the rules 
framed by the International Chamber of 
Commerce in so far as they are not incon- 
sistent with the law of the country by which 
the arbitration proceedings are governed. 
FERTILIZER Corp. v. CHEM. CONSTRN. -CoRP. 

75 Bom. L.R. (0.C.J.) 335. 


GENERAL INDEX, 


875 


INTERPRETATION OF STATUTE—Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947, S. Mh wheter English 
cases helpful to interpret section. 

English cases based on covenants and 
common law principles cannot be of any 
help to interpret s. 24 of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947. 

DHANRAIJMAL v. STATE. 

75 Bom. L.R. 245. 
———_——lictionaries, use of. See INTER- 
PRETATION OF STATUTE, WORDS. 

75 Bom. L.R, 228. 


Words, how to be interpreted. . 
The words in a statute must be inter- 
preted having due regard to the nature and 
object of the statute and not merely with, re- 
ference to dictionaries however venerable 
and weighty they may be. The dictionaries 
cannot be taken as authoritative exponents 
of the meaning of words used by the Legis- 
lature although we are often sent for instruc- 
tion to these dictionaries to know the mean- 
ings of words. 
West Enb HOTEL yv. MANU SUBEDAR, 
75 Bom. L.R. 228. 


Words, how construed. 

All words if they be general and not pre- 
cise are to be restricted to the fitness of the 
matter. A too literal construction may 
carry the operation of the Act far beyond 
the object with which it was enacted. An 
intention to produce an unreasonable result 
is not to be imputed to a statute if there is 
some other construction available. There- 
fore, where to apply words literally would 
defeat the obvious intention of the legisla- 
tion and produce a wholly unreasonable re- 
sult it must be avoided and a more reason- 
able interpretation should be Ta 
WAMAN SHIVRAM v. M. W. 

75 Bom. L.R. Mon CJ) 823. 


INTRA VIRES. See ULTRA VIRES. 


JURISDICTION, meaning of. 

The word “jurisdiction” has both a nar- 
row and a wider meaning. In the sense of 
the former, it means the authority to em- 
bark upon an enquiry; in the sense of the 
latter it is used in several aspects, one such 
aspect being that the decision of the tribunal 
is in non-compliance with the provisions of 
the Act. Accordingly, a determination by 
a tribunal of a question other than the one 
which the statute directs it to decide would 
be a decision not under the provisions of 
the Act, and, therefore, in excess of its juris- 
diction. 

UNION OF INDIA v. TARACHAND GUPTA, 
75 Bom. L.R. (8.C.) 749. 


-Civil Court and Tenancy 

—Civil Court by statute deprived of jurisdic- 
tion to entertain tenancy matters—Whether 
consent of parties can confer jurisdiction up- 
on that Court to entertain such matters— 
Purshig jointly filed before District Court by 
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JURISDICTION—CIVIL COURT AND 
TENANCY TRIBUNALS-—(Contd.) 


parties that civil Court had jurisdiction to 
entertain suit for possession of agricultural 
lands in municipal borough in accordance 
with finding by Division Bench of High Court 
that civil Court had such jurisdiction in such 
suits—Full* Bench of High Court and Sup- 
reme Court holding that civil Court had no 
jurisdiction to entertain suits of this nature 
—Effect of parties filing joint Purshis—Whe- 
ther suit liable to be dismissed for want of 
jurisdiction of civil Court—Bombay Ten- 
ancy and Es) teuura Lands Act (Bom. 
LXVII of I , Secs. 43C, 85, 29. 

The plaintiffs-landlords filed a suit in the 
civil Court against the defendant who was 
a protected tenant under the Bombay Ten- 
ancy and Agricultural Lands Act, 1948, for 
possession of lands situated in a Municipal 
Borough. The defendant contended that the 
civil urt had no jurisdiction to entertain 
the suit m view of the provisions of the 
Act as amended by the Amending Acts of 
1952 and 1956. ‘The trial Court tried the 
issue as regards jurisdiction as a prelimi- 
nary issue and dismissed the suit. When 
the plaintiffs’ appeal was pending before the 
District Court, a Division Bench of the High 
Court took the view that the protection given 
by the Act to such tenants was taken away 
by the Amending Acts. The advocates of 
the parties before the District Court filed 
a joint Purshis referring to the decision of 
the Division Bench and stating that in view 
of that decision the civil Court had juris- 
diction to entertain the suit. Accordingly 
the District Court allowed the appeal and 
remanded the suit to the trial Court for dis- 

osal. Thereafter a Full Bench of the High 

urt reversed the decision of the Division 
Bench and held that the rights of tenants of 
lands within the limits of Munici 
Boroughs was restored with retrospective 
effect. This decision was approved by the 
Supreme Court. On the question of the effect 
of the parties filing the joint Purshis before 
the District Court, the plaintiffs contended 
that as by the order of remand by the 
District Court it was held that the civil 
Court had jurisdiction to entertain the suit, 
it was not open to the defendant to urge 
before the High Court in appeal that the 
civil Court had no jurisdiction to entertain 
it. 

Held, that the Purshis by the advocates 
of the parties cannot confer jurisdiction on 
the civil Court having regard to the settled 
position in law as found by the Full Bench 
of the High Court and by the Supreme 
Court, and 

that, therefore, the plaintiffs’ suit was lia- 
ble to be dismissed. 

UTTAMCHAND v. BINDRAWAN. 
75 Bom. L.R. 512. 


————Civil Court 
jurisdiction to 
licence fees. 
The civil Court has jurisdiction to try a 
claim of a Market Committee. constituted 


whether 


possesses 
entertain claim 


to recover 
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JURISDICTION—CIVIL COURT—{Contd.) 


under the Bombay Agricultural Produce 
Markets Act, 1939 for recovery of licence 
fees as damages from traders, who are trad- 
ing in agricultural produce in a market yard, 
without obtaining a licence as required un- 
der the Act. 

AGRICULTURAL P. M. COMMITTER v. 


PENTAPPA. 
75 Bom. L.R. 503. 


————inherent jurisdiction, to vacate ex- 
parte order. 

Every Court whether a Court of Record 
or not has inherent jurisdiction to vacate an 
ex parte order if it is necessary for the ends 
of justice or to prevent abuse of the pro- 
cess of the Court. 

ULTRA CHEMICAL y. KISHORE IND. WORKS. 
75 Bom. L.R. 118. 


LEASE, whether permanent. See EASE- 
MENTS Act, 1882, S. 15. 
75 Bom. L.R. (S.C.) 735. 


LETTERS OF ADMINISTRATION, See 
CIVIL PROCEDURE Cone, 1908, O. EX, R. 9. 
75 Bom. L.R. 175. 


LETTERS PATENT. CLAUSE 15—Order 
for amendment of plaint taking away by 
implication defence of limitation in respect 
of additional claim included in application 
for amendment—Whether such order “judg- 
ment” and appealable. 


Limitation is one of the points which 
would arise in a controversy between parties 
to a litigation and a decision on this, ex- 
press or implied, must be held to be one 
on the merits of the case before the Court. 
Therefore, where an order for amendment 
of the plaint by implication takes away or 
negatives the defence of limitation available 
to the defendant in respect of an additional 
claim included in the application for amend- 
ment, such an order amounts to a “judg- 
ment” within the meaning of cl. 15 of the 
Letters Patent and is appealable as such. 
HOME INSURANCE Co. v. SHANTIKUMAR. 

75 Bom. L.R. (0.C.J,) 36. 


——Cl. 15. 

The jurisdiction exercised by the District 
Court under s. 72 of the Bombay Public 
Trusts Act, 1950, is not an exercise of ap- 
pellate jurisdiction for the purpose of cl. 15 
of the Letters Patent. Therefore, a Letters 
Patent appeal filed in the High Court against 
the decision of a single Judge of the High 
Court against the decision of the District 
Judge under s. 72 of the Act without ob- 
taining leave of the single Judge of the High 
Court is not incompetent. 

KHIVARAJ yv. SHIVSHANKAR. 
75 Bom. L.R. 523. 


LIFT, repair of, See BOMBAY RENTS, HOTEL 
AND LODGING House RATES CONTROL ACT, 


1947, S. 24. 
75 Bom. L.R. 245. 
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LIMITATION ACT (IX of 1908), S. 14 
—Indian Partnership Act {IX of 1932), 
Sec. 69—Suit filed by partnership firm under 
bona fide belief that firm registered under 
Partnership Act—Plaintiff firm put to strict 
proof in written statement that firm duly re- 
gistered—Registration found to be made 
under Income-tax Act-—Plaintiff applying for 
registration and putting in Purshis conceding 
true positions and having suit dismissed— 
Whether subsequent suit by plaintiff beyond 
period of limitation on same cause of action 
against same defendant could get benefit of 
s. 14 of Limitation Act—Whether High Court 
in second appeal can go into question whether 
plaintiff has or has not prosecuted earlier 
proceeding in good faith or with due dili- 
gence on which lower appellate Court has 
made a finding—Suit instituted in contraven- 
tion of s. 69 of Partnership Act whether can 
be deemed to be non-existing for purposes of 
s. 14 of Limitation Act—Whether provisions 
of s. 14 available if previous proceeding 
decided on merits. 

For the purposes of s. 14 of the Indian 
Limitation Act, 1908, although the finding 
of the lower appellate Court on the question 
whether the plaintiff has or has not prose- 
cuted the earlier proceeding in good faith 
or with due diligence is one dependent upon 
the appreciation of facts and evidence, it is 
not a finding of fact but rather of proper 
inference to be drawn in law from the find- 
ing of fact. Such a question can, therefore, 
be gone into in a second appeal to the High 
Court and it would be permissible for the 
Court to come to a different conclusion from 
the facts as held proved by the lower appel- 
late Court. : 

A suit instituted in contravention of the 
requirements of s. 69 of the Indian Part- 
nership Act, 1932, cannot be deemed to be 
a non-existing suit or proceeding for the 
purpose of s. 14 of the Indian Limitation 
Act, 1908. 

The provisions of s. 14 of tbe Indian 
Limitation Act, 1908, are not available and 
cannot be utilised if the previous proceeding 
is decided on merits. If a cause is not de- 
termined on merits but is dismissed in 
limine by reason of defect of jurisdiction or 
similar other technical defects, whether of 
law or procedure, the plaintiff would be en- 
titled to claim the benefit of the provisions 
of s. 14 of the Act if it could be held that 
the plaintiff had acted bona fide at the 
earlier stage. 

The plaintiff, a partnership firm, instituted 
a suit against the defendant under a bona 
fide belief that the firm was duly registered 
under s. 69(2) of the Indian Partnership Act, 
1932. When the plaintiff was put to the 
strict proof in the written statement of the 
allegation that it was duly registered, it was 
found by the plaintiff that the registration 
was under s. 26A of the Indian Income-tax 
Act and not under the Indian Partnership 
Act. Thereafter an application for registra- 
tion of the firm under the Indian Partner- 
ship Act was made by the plaintiff and a 
Purshis was immediately filed by the plaintiff 
in Court conceding the true position which 
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LIMITATION ACT, S. 14—(Contd.) 


resulted in the dismissal of the suit. On the 
question whether in a subsequent suit filed 
by the plaintiff against the defendant on the 
same cause of action, the benefit of s. 14 
of the Indian Limitation Act, 1908, could 
be given to the plaintiff by excluding the 
time taken in the earlier proceeding:— 

Held, that the earlier suit suffered from 
a defect which was within the meaning of 
the expression “a defect of a like nature” 
in s. 14 of the Indian Limitation Act, 

that the non-compliance with the provi- 
sion of s.,69(2) of the Indian Partnership 
Act was under a bona fide error and could 
not be characterised as one done in utter 
disregard or defiance of the statutory pro- 
vision, 

that the plaintiff's conduct was bona fide 
and it had acted with due diligence, and 

that, therefore, the plaintiff was entitled to 
take advantage of the provisions of s. 14 of 
the Indian Limitation Act. 
SURAJMAL DAGDURAMJI v. SHRIKISAN. 

75 Bom. L.R. 186. 


LIMITATION ACT (XXXVI of 1963), 
ART. 127. See CIVIL PROCEDURE CODE, 1908, 


O. XXI, R. 66(2). 
75 Bom, L.R. 198. 


MAGISTRATE, jurisdiction of. See CRI- 
MINAL PROCEDURE Coor, 1898, S. 196A (2). 
75 Bom. L.R. .C.) 722. 


— Local inspection by. See CRIMINAL 
PROCEDURE CODE, 1898, S. 539B. 
75 Bom. L.R. 683. 


MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT 
(XXVI of 1961), SS. 3, 4, 8, 9-—Whether 
ceiling area fixed under Act liable to fluctua- 
tions with subsequent increase or decrease in 
number of members of family. 

The ceiling area fixed under the Mahara- 
shtra Agricultural Lands (Ceiling on Hold- 
ings) Act, 1961, is not liable to fluctuations 
with the subsequent increase or decrease in 
the number of the members of a family, 
for, apart from the explicit language of ss. 3 
and 4 of the Act there is no provision in 
the Act providing for the redetermination 
of the ceiling area of a family on variations 
in the number of its members. The Act 
visualises the ceiling area of every person 
with reference to the conditions prevailing 
on the land held by him as on the appoint- 
ed day; such a construction is borne out by 
the provisions of ss. 8 and 9 of the Act. 
RAGHUNATH LAXMAN vy. THE STATE. 

75 Bom. L.R. (S.C.) 442. 


——S. 12—Return under s. 12 filed by 
member of joint Hindu family in respect of 
joint family holding—Member dying after 
appointed day—Whether members surviving 
on appointed day constitute one unit for 
purposes of declaration under s. 21. 

Under s. 12 of the Maharashtra Agricul- 
tural Lands (Ceiling on Holdings) Act, 1961, 
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LANDS (CEILING ON HOLDINGS) ACT, 
S. 12—(Contd.) 


members of a joint Hindu family (living on 
the appointed day) constitute one single unit 
with reference to which the issue about the 
surplus land would be required to be decid- 
ed for making a declaration under s. 21 of 
the Act. Devolution arising after January 
26, 1962 by the death of a member of and/ 
or addition into the family of another mem- 
ber would be irrelevant in connection with 
ascertaining the ceiling area and/or the sur- 
plus land, which the unit of the family would 
be entitled to retain and/or would lose under 
the Act. Therefore, the surplus holding of 
the unit of the joint family will in no event 
be different because of addition of a new 
member in the family and/or death of one 
or more members of the family after Janu- 
ary 26, 1962. 
ASARAM ANANDA v. STATE. 

75 Bom. L.R. 121. 


————§8. 17, 20—Depu Collector ex- 
cluding tenants land in declaring his surplus 
land on ground that tenant not in actual 
possession of land because of decree of par- 
titton—Appeal by landlord rejected by 
Revenue Tribunal on ground that he had no 
right to challenge finding of Deputy Collec- 
tor—Maintainability of TribunaPs order. 


In an inquiry held under ss: 17 and 20 
of the Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act, 1961, the landlord 
contended that certain lands belonging to 
him of which his tenant, a declared surplus 
holder, was in possession should not be ex- 
cluded on the ground that the lands had 
ceased to be in the tenant’s possession under 
a decree for partition passed by the civil 
Court. The Deputy Collector however reject- 
ed this contention and excluded these lands. 
In an appeal by the landlord under s. 33(/)(2) 
of the Act, the Maharashtra Revenue Tri- 
bunal held that the landlord had no right 
of challenging the finding of the Deputy 
Collector and dismissed the appeal. 


Held, that what the Deputy Collector had 
to consider was the actual lawful possession 
of the lands by the tenant and if it was so 
found, then inspite of the decree for parti- 
tion, the lands had to be included in the 
holdings of the tenant, and 

that the Tribunal in holding that the land- 
lord had no right of challenging the finding 
of the Deputy Collector had erred in Jaw 
in not considering the appeal on merits. 
LAXMAN GOPAL v. NARAYAN GOVIND. 

75 Bom. L.R. 458. 


———S. 21. See MAHARASHTRA AgQRI- 
CULTURAL LANDS (CEILING ON HOLDINGS) 


Acr, S. 12. 
75 Bom. L.R. 121. 


———§. 33(1)(2). See MAHARASHTRA 
AGRICULTURAL LANDS (CEILING ON How- 
INGS) Act, SS. 17, 20. 

75 Bom. L.R. 458. 
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MAHARASHTRA CO-OPERATIVE SO- 
CIETIES ACT (XXIV of 1961), S. 29 
—Civil Procedure Code (Act V of 1908), 
Sec. 60—Member of housing society register- 
ed under Act prohibited by Act and its bye- 
laws and regulations from parting with his 
flat without society’s permission—Whether 
member'has saleable interest in flat capable of 
being attached and sold in Court auction— 
“Saleable property’’, what is in s. 60, Civil 
Procedure Code. 

Where by virtue of s. 29(2) of the Maha- 
tashtra Co-operative Societies Act, 1960, and 
the bye-laws and tenancy regulations of a 
co-operative housing society registered un- 
der the Act, the member of the society is 
prohibited to part with his flat by way of 
sale or otherwise without the consent of 
the society, such member cannot be said 
to have a saleable interest in his flat within 
the meaning of s. 60 of the Civil Procedure 
Code, 1908, so as to be capable of being 
attached and sold in a Court auction. 

The words “saleable property” imply that 
the property must in law be capable of be- 
ing transferred. The Property in which the 
judgment-debtor has no legally transferable 
interest or the transfer of which is prohi- 
bited by any law for the time being in force 
cannot be sold in Court auction and will 
not be saleable property. 

HARSUKH JADHAVJI v. RAMESH. 
75 Bom. L.R. 649. 


MAHARASHTRA FOODGRAINS RA- 
TIONING (SECOND) ORDER, 1966. 
CLAUSES 8, 23—Essential Commodities 


Act {X of 1955), Secs. 7, 8—Indian Penal 
Code (Act XLV of 1860), Sec. 71—Same 
person convicted for offences punishable 
under clauses 8 and 23 of Order—Whether 
sentence can be inflicted on both counts. 

Where the same person after acquiring 
foodgrains in contravention of clause 8 of 
the Maharashtra Foodgrains Rationing (O) 
Order, 1966, also transports the same in con- 
travention of clause 23 of the Order, he 
cannot be punished for both the offences 
under clauses 8 and 23 in view of s. 71 
of the Indian Penal Code, 1860, but only 
for the offence under clause 23. 
SURJITSINGH v. KARANSINGH. 

75 Bom. L.R. 223. 


MAHARASHTRA LAND REVENUE 
CODE (61 of 1966), S. 48—Whether de- 
legation as contemplated by s. 48(3) neces- 
sary for purposes of fixing compensation in 
respect of land from which minerals are to 
be extracted. 

For the purposes of fixing the compensa- 
tion under s. 48(4) of the Maharashtra Land 
Revenue Code, 1966, in respect of the rights 
in the land, surface of which is to be oc- 
cupied or disturbed for the purposes of ex- 
tracting minerals from that land, any dele- 
gation as contemplated by s. 48(3) of the 
Act is not necessary. Therefore any notice 
to the persons having rights in such land is 
not necessary. 

PUNJARAM MEHTA v. KHANDELWAL LTD. 
75 Bom. L.R. 301. 
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MAHARASHTRA MUNICIPALITIES ACT 
(Mah. XL of 1965). See MUNICIPALITIES 
ACT, (MAHARASHTRA). 


MAHARASHTRA, REVENUE PATELS 
(ABOLITION OF OFFICE) ACT (Mah. 
XXXV of 1962), S. 8— Bombay Tenancy 
and Agricultural Lands Act (Bom. LXVII of 
1948), Sec. 32-0—Regrant of land on lease 
under Mah. Act XXXV of 1962—-When lease 
deemed to commence. 

The expression “a lease shall be deemed 
to have commenced from the date of the 
regrant of the land under s. 5 or 6 or 9, 
as the case may be” in s. 8 of the Mahara- 
shtra Revenue Patels (Abolition of Office) 
Act, 1962, means “from the date of com- 
munication of the order of regrant not mere- 
ly to the Inamdar but also to the tenants 
of the land”. Therefore, the creation of 
the relation of landlord and tenant between 
the Inamdar and his tenant for purposes of 
s. 32-0(1) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, must be held to 
be from the date on which the order of re- 
grant is communicated both to the Inamdar 
and his tenant. 

BANDU DHANAJI v, CHATURSING. 
75 Bom. L.R. 267. 


MAINTENANCE ORDER. See CRIMINAL 
PROCEDURE Cope, 1898, S. 488. . 
75 Bom. L.R. 283. 


See HINDU MARRIAGE Acr, 1955, 
15 Bom. L.R. 311, 
disapproving 62 Bom. L.R., 47. 


MATRIMONIAL CAUSES RULES (ENG- 
LISH) 1950, R. 65(1). See SPECIAL 
MARRIAGE Acr, 1954, SS. 36, 37. 

75 Bom. L.R. 532. 


MENS REA—Company, whether capable of 
possessing. 

A company can be held liable for an 
offence involving proof of mens rea when 
such an offence is committed by its officer 
provided it is proved as a matter of fact 
that in committing the offence the officer 
was acting within the limits of his authority 
on behalf of the company. 

The law attributes to the company inten- 
tion of the officers of the company under 
certain circumstances. The company’s inten- 
tion can be ascertained only when the com- 
pany in a general body or at the meeting 
of Board of Directors or in accordance with 
the Memorandum of Association or Articles 
of Association has expressed that intention 
in the form in which it should be expressed. 
Esso STANDARD v. UDHARAM. 

75 Bom. L.R. 417. 


MENTAL INCAPACITY—Enquiry by 


S. 24, 


Court. See CIVIL PROCEDURE Coe, 1908, 
O. XXXII, R. 15. 75 Bom. L.R. 177. 
MUNICIPAL ACT (CORPORATION) 


(Bom. I of 1888), S. 16(1) (fa). See 
MUNICIPAL Acr (CORPORATION), S. 474. 
75 Bom. L.R. (0.C.J.) 823. 


GENERAL INDEX. 


879 


MUNICIPAL ACT (CORPORATION), 8. 64 
—Orders etc. issued under, binding force of. 
Circulars, orders and instructions issued 
by the Municipal Commissioner in exercise 
of his statutory powers under s. 64 read 
with s. 83 of the Bombay Municipal Corpo- 
ration Act have binding effect as if they 

are statutory rules or orders. 

DAMODAR v. S.E. SUKHTANKAR. 
75 Bom. L.R. (0.C.J.) 538. 


——S. 79. 

The word “Officer” is used in s. 79 of 
the Bombay Municipal Corporation Act as 
holder of office. It is used in the same 
sense as it is used in the previous sections 
of the Act which deal with appointment of 
specified officers. 

DAMODAR v. S.E. SUKHTANKAR, 
75 Bom. L.R. (0.C.J.) 538. 


————S, 83—Municipal Servants’ Con- 
duct and Disctpline Rules—Constitution of 
Indta. Art. 12—-Whether s. 83 imposes man- 
datory obligation upon dismissing authority 
to comply with rules of natural justice— 
Effect of such non-complianc irculars, 
orders and instructions issued by Municipal 
Commissioner under ss. 64 & 83 whether 
have binding effect as statutory rules or 
orders—Effect of breach of provisions of 
s. 83 or circulars, orders or instructions— 
Whether word “officer” in s. 79 means holder 
of an office. 

Section 83 of the Bombay Municipal Cor- 
poration Act imposes an implied mandatory 
obligation upon the dismissing authority to 
comply with the principles of natural justice 
and where the principles of natural justice 
are violated, an employee of the local au- 
thority will be entitled to have the order of 
dismissal declared null and void and to get 
it quashed. 

The distinction that was made in the Full 
Bench decision of the Bombay High Court 
in Madhav v, Sangamner Municlpality, 
(1971) 74 Bom. L.R. 483, F.B. between 
violation of the mandatory statutory provi- 
sion and a provision contained in the statu- 
tory rule is not accepted by the Supremo 
Court in Sirsi Municipality v. Cecelia Kom 
Francis Tellis, [1973] 1 S.C.C. 409, and 
the ratio of the Full Bench decision to the 
extent it is inconsistent with the Supreme 
Court decision cannot be regarded as laying 
down correct law. 

Circulars, orders and instructions issued 
by the Municipal Commissioner in exercise 
of his statutory powers under s. 64 read 
with s. 83 of the Bombay Municipal Corpo- 
ration Act have binding effect as if they 
are statutory rules or orders. 

Therefore a breach either of the provi- 
sions of 8, 83 of the Bombay Municipal Cor- 
poration Act, or even of any circular, order 
or instruction contained in Chapter I of 
the Municipal Servants’ Conduct and Disci- 
pline Rules, dealing with the Manual of De- 
partmental Inquiries, will furnish a concerned 
mumicipal officer or servant with a cause of 
action and if the rules of natural justice are 
violated, he will be entitled to come before 
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the High Court and any order of punish- 
ment passed in breach of such rules which 
regulate or codify the rules, of natural justice 
so far as the municipal authorities are con- 
cerned, will be null and void. 
DAMODAR v. S.E. SUKHTANKAR. 

75 Bom, L.R. (0.C.J.) 538. 


———S. 165. See MUNICIPAL ACT (Cor- 
PORATION), S. 217. 75 Bom. L.R. 96. 


~S, 217—Appeal under s, 217 whe- 
ther to be filed against Municipal Corporation 
or Municipal Commissioner. 

An appeal under s. 217 of the Bombay 
Municipal Corporation Act against the deci- 
sion of the Municipal Commissioner under 
s. 165 of the Act has to be filed against the 
Municipal Corporation of Greater Bombay 
and not against the Municipal Commissioner. 
MADHAVLAL v. MUNICIPAL CORP. 

75 Bom. L.R. 96. 


aS, 298. See BOMBAY RENTS, HOTEL 
AND LODGING House RATES CONTROL ACT, 
1947, S, 13 (1) (AAA). 

75 Bom. L.R. 233. 
S, 346. 

A notice under s, 346 of the Bombay 
Municipal Corporation Act constitutes an 
order of demolition under s. 298(7) of the 
Act and is, therefore, an order of demoli- 
tion contemplated by s. 13(7)(hhh)} of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. 

NARAYANLAL BANSILAL v. MEATTLE. 
5 Bom. L.R. 233. 


S, 394—“Keep, or suffer or allow to 
be kept,” meaning of expression in 
Se 394(1)(a)—W hether expression connotes 
storing of articles for some length of time 
and for some permanent purpose or for limi- 
ted purpose and period. 

Section 394(/) (a) of the Bombay Munici- 
pal Corporation Act prohibits the keeping 
or storing of articles referred to therein in 
excess of the permitted quantity without ob- 
taining a licence even for a limited purpose 
and period. That such keeping is not pro- 
ved to have been for sale is immaterial for 
attracting s. 394(1) (a) of the Act. 

Where the accused accepted from his cus- 
tomers large quantities of articles specified 
in Part II of Schedule M to the Bombay 
Municipal Corporation Act in respect of 
which no licence was obtained by him as 
required by s. 3947) of the Act and con- 
verted them in his shop into small packages 
for his customers, continuous retention by 
the accused of quantities in excess of the 
permitted one is implicit, because outflow 
of small packages is neutralised by the in- 
flow of big packages on and off and, there- 
fore, the accused could be said to be “keep- 
ing” the articles within the meaning of sub- 
cl. Gi) of sub-s. (2) (a) of s. 394 of the Act. 


STATE v. JAGASHI 
75 Bom. L.R. 270. 
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MUNICIPAL ACT (Corporation) $. 474— 
Point of time at which Councillor of Muni- 
cipality incurs disqualification under s. 16(1) 
(fa) of Act of 1888—“Any lease including 
any leave or licence”, meaning of expression 
in s. 16(1) (fa)—Whether s. 16(1) (fa) vio- 
lative of arts. 14 and 19(1) (£) & (g)—Inter- 
pretation of statutes—Literal interpretation 
of general and not precise words in a statute 
whether permissible. 

The word “acquires” in s. 474 of the 
Bombay Municipal Corporation Act relates 
only to acquisitions after January 12, 1973 
on which date the Bombay Municipal Cor- 
poration (Second Amendment) Act, 1972 
came into force, 

Under s. 16(/) (fa) of the Bombay Muni- 
cipal Corporation Act if a person acqui 
a share or interest in a lease even prior to 
April 1, 1968 he still “has”? the share or 
interest after April 1, 1968 unless by sur- 
render, forfeiture, transfer or otherwise he 
has ceased to have such share or intereat. 
Whensoever acquired, if the Councillor 
“has” the share or interest after April 1, 
1968 he is disqualified. Such share or in- 
terest may have been acquired before or 
after April 1, 1968. The material point is 
whether after April 1, 1968 and after having 
been elected a Councillor he has such in- 
terest or not. If he has such interest after 
April 1, 1968, evenif he ceases to have such 
interest, he still incurs the disqualification 
and ceases to be a Councillor. 

Section 16(/) (fa) of the Bombay Munici- 
pal Corporation Act is not violative of art. 
14 and art. 19(7), clauses (f) and (g) of 
the Constitution of India. 

The expression “any lease including any 
leave or licence” in s. 16(1) (fa) of the Bom- 
bay Municipal Corporation Act, means a 
lease, permissive use or licence of a posses- 
sory type for a reasonable duration and not 
such as to be a casual leave or licence, 

All words if they be general and not pre- 
cise are to be restricted to the fitness of the 
matter. A too literal construction may carry 
the operation of the Act far beyond the 
object with which it was enacted. An inten- 
tion to produce an unreasonable result is 
not to be imputed to a statute if there is 
some other construction available. Therefore, 
where to apply words literally would defeat 
the obvious intention of the legislation and 
produce a wholly unreasonable result it 
must be avoided and a more reasonable in- 
terpretation should be chosen. 

WAMAN SHIVRAM v. M.W. DESAN 
75 Bom. L.R. (0.C.J.) 823. 


MUNICIPAL ACT (CORPORATION) (SE- 
COND AMENDMENT) (Mah. IV of 
1973), 8. 2—Constitution of India, Arts. 
20(1), 13(2), 14—Whether s. 2 of the 
Amendment Act violates art. 20(1) of Con- 
stitution—Retrospective effect given to 3. 2 
whether creates an ex post facto offence. 
Section 2 of the Bombay Municipal Cor- 
portion (Second Amendment) Act, 1972, is 
not invalid on the ground that it violates 
art. 20(7) of the Constitution of India. 
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The retrospective effect given to s. 2 of 
the Act by the deeming provision or the 
legal fiction created thereby is confined only 
to the field of the purpose for which the 
said provision was created, viz, the creation 
of a disqualification. It cannot be extended 
to creating an ex post facto offence. 
WAMAN SHIVRAM v. M.W. DESAI 


15 Bom. L.R. (0.C.J.) 823. 


MUNICIPAL ACT 
(PROVINCIAL) (Bom. LIX of 1949), 
S. 406. See MUNICIPAL ACT (CORPORA- 
TIONS) (PROVINCIAL), Sch., Chap. VOI, R. 8. 


75 Bom. L.R. 766. 


(CORPORATIONS) 


SCHEDULE, CHAPTER VIII, R. 8 
—Whether r. 8(3) mandatory—Assessee not 
complying with notice under r. 8(1) whether 
precluded from filing appeal under s. 406 
challenging assessment made by Commis- 
sioner, 


Sub-rule (3) of Rule 8 in Chapter VII of 
the Schedule to the Bombay Provincial 
Municipal Corporations Act, 1949, is a man- 
datory provision. Therefore, if an assessee 
does not comply with the notice served up- 
on him under Rule 8(1), he is precluded 
from challenging the assessment made by 
the Commissioner by filing an appeal under 
s. 406 of the Act. 


No question as to whether a statutory pro- 
vision is mandatory or directory can arise 
when the Legislature has expressly specified 
the consequence of non-compliance. 


SHOLAPUR MUNICIPAL Corp. v. UMAKANT. 
75 Bom. L.R. 766. 


mR, 20, See MUNICIPAL ACT (CORPO- 
RATIONS) (PROVINCIAL), SCH., CHAP. VIII, 


75 Bom. L.R. 766. 


MUNICIPALITIES ACT (MAHARASH- 
TRA)(Mah. XL of 1965), 8. 138—Maha- 
rashtra Municipalities (Octroi) Rules, 1968. 
Rules 12, 13, 15—Whether prosecution for 
evasion of octroi can be launches against per- 
son before presenting such person bill de- 
manding octroi. 

It is not necessary that a bill demanding 
octroi as required under s. 138 of the Maha- 
rashtra Municipalities Act, 1965, should be 

resented to a person before he is prosecuted 
or evasion of octroi under s. 139 of the Act. 
KHEMRAJ RATTANLAL v. MUNICIPAL COUN- 
CIL. 


15 Bom. L.R. 298. 
i, 139, See MUNICIPALITIES ACT 
(MAHARASHTRA), S. 138. 

75 Bom. L.R. 298. 
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MUNICIPAL CORPORATION—W hether 
Corporation owes duty to remove unautho- 
rised’ structures on private final plots. 
Under the Bombay Town Planning Act, 
1954, the Municipal Corporation of Bom- 
bay is bound to remove such of the struc- 
tures, sheds and huts situated in the private 
final plots in so far as they contravene the 
Town Planning Scheme. 
MUNICIPAL Corp. v. ADVANCE BUILDERS. 
75 Bom. L.R. (S.C.) 355. 


MUNICIPAL SERVANTS’ CONDUCT 
AND DISCIPLINE RULES. See MUNICI- 
PAL ACT (CORPORATION), S. 83. 

75 Bom. L.R. (0.C.J.) 538. 


NATURAL JUSTICE, principles of, failure 
to comply with. See MUNICIPAL Acr (Cor- 
PORATION), S. 83. 

75 Bom. L.R. (0.C.J.) 538. 


NATURAL JUSTICE—Points weighing 
against sole-selling agent not brought to his 
notice by the Company Law Board to enable 
him to make representation, 

Where from pleadings in a writ petition 
filed by a sole-selling agent of a company 
against an order passed by the Company Law 
Board under s. 294(5) () of the Companies 
Act, 1956, and other material available to 
the Court, it is found by it that the main 
points that weighed against such agent in 
relation to the agency were not specifically 
brought to the notice of the agent so as to 
enable him to make a representation to the 
Company Law Board, this would amount to 
failure of principles of natural justice inas- 
much as the agent was not given proper hear- 
ing or sufficient opportunity for making his 
representation. 

NanavaTl & Co. yv. R. C. DUTT. 
75 Bom. L.R. (0.C.J.) 570. 


NATURAL JUSTICE, Rules of—Right to 
be represented by lawyers. 

Ordinarily, natural justice does not pos- 
tulate a right to be represented or assisted 
by a lawyer, in departmental inquiries. But 
in particular circumstances, the rules of na- 
tural justice may require that the person 
charged should have professional help if 
he so desires, e.g., where the subject-matter 
is technical (as where the person charged 
challenges the opinion of a medical board) 
or where he has a substantial allegation of 
bias against the inquiring officer, or where 
the evidence is voluminous or where the 
prosecution examines a handwriting expert 
or the charge is complicated or involves a 
question of law, which is not possible for 
a person of low educational attainments to 
comprehend. s 

The right to appear by counsel or agent 
may not be absolute but if a party is entitled 
to show cause and has a right to cross-exa- 
mine witnesses, such a right would be illu- 
sory in all but the simplest cases, if it is 
required to be exercised by lay persons. If 
the case to be met requires a knowledge of 
law a lay person cannot ordinarily be ex- 
pected fo meet such a case. This is recog- 
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nised in Courts of law by the appointment 
of counsel as amicus curiae where parties 
are unrepresented, and by the assignment of 
council to persons suing or sued in forma 
pauperis, or to undefended persons in cri- 
minal cases. It is also recognised in the 
rules regulating departmental inquiries 
against government servants, for such rules 
provide that in complicated matters, counsel 
may be allowed to appear for the “de- 
faulter’’. 
RaMOO BAPOO y. THE STATE. 

75 Bom. L.R. 125. 


OFFICIAL RECEIVER. See PROVINCIAL 
INSOLVENCY Act, 1920, S. 28. 
75 Bom. L.R. 561. 


OVERSEAS ALLOWANCE DEVALUA- 
TION SUPPLEMENT. See WORKMEN’S 
COMPENSATION ACT, 1923, S. 2. 

75 Bom. L.R. 696, 


OVERTIME WAGES. See WORKMEN’S 
COMPENSATION Act, 1923, S. 2. 
: 715 Bom. L.R. 696. 


PARTNERSHIP ACT (IX of 1932), S. 69. 
A suit instituted in contravention of the 
requirements of the Indian Partnership Act, 
1932, cannot be deemed to be a non-exist- 
ing suit or proceeding for the purpose of 

s. 14 of the Indian Limitation Act, 1908. 

SURAJIMAL DAGDURAMJI v. SHRIKISHAN. 
75 Bom. L.R. 186. 


PENAL CODE (Act XLV of 1860), S. 21 
—Port trust employee, whether public ser- 
vant, 

A peson in the service and pay of the 
Bo of Trustees of the Port of Bombay 
constituted under the Bombay Port Trust 
Act, 1879, is a public servant as defined in 
sub-cl. (b) of the twelfth clause of s. 21 of 
the Indian Penal Code, 1860. 

NaorozE DORABJI yv. LABHSHANKAR. 
' 75 Bom. L.R. 493. 


———§. 71. See MAHARASHTRA Foop- 
GRAINS RATIONING (SECOND) ORDER, 1966, 


Cls. 8, 23. 
75 Bom. L.R. 223. 


—— S. 120B. See IMPORTS AND EXPORTS 
(CONTROL) Act, 1947, S. 5. 
75 Bom. L.R. 87. 


—————§. 161—Talathi demanding money 
for depositing it in post office augment its 
deposits as motive or reward for effecting 
changes in mutation register—W hether Talathi 
guilty of offence under s. 161. 

Where a public servant employed in the 
capacity of a Talathi accepted a sum of 
money from a person to be deposited in the 
post office for such person for the purpose 
of augmenting deposits in post offices, as a 
motive or reward for effecting for that per- 
son changes in the mutation register, it was 
held that the amount paid was not indepen- 
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dent, but was by way of gratification other 
than legal remuneration for doing his official 
act, and the Talathi could be convicted of 
the offence under s. 161 of the Indian Penal 
Code, 1860. 
MANOHAR SRINIVASRAO v. THE STATE. 

75 Bom. L.R. 490. 


——S, 302—Adequacy of punishment 
under s. 302, Indian Pena? Code, how to be 
determined. 

While considering the adequacy of punish- 
ment for an offence under s. 302 of the 
Indian Penal Code, it is necessary to take 
into account the setting in which the crime 
appears to have been committed. A judicial 
balance is required to be struck as to which 
of the alternative punishments provided for 
in s. 302 of the Code should be chosen to 
best subserve the ends of justice in a given 
case. Both pre-crime and post-crime events 
would necessarily assume relevance enabling 
and guiding the judicial decision in this re- 
gard. If a crime appears to have been pre- 
planned, and circumstances indicate that it 
was cruel, cold-blooded murder, then reason- 
ably it is possible to infer that such a crime 
is achieved upon a planned motivation or is 
goal-oriented. If, on the other hand, the 
crime was an explosion accelerated by set- 
ting in of a frustration in the human mind, 
it may well be within the ken of impulsive 
agressions different from a pre-planned 
crime. Difficult though it may be to delve 
into the depths of human psychology and to 
reach its sources, chological studies indi- 
cate a possibility which may aid a Court in 
making its choice of punishments. 

STATE v. DASHRATH LAHANU. š 
75 Bom. L.R. 450. 


——S. 405— Breach of trust, whether 
can be committed in respect of chose-in-ac- 
tion—Conversion. 

A chose-in-action is ‘property’ within the 
meaning of s. 405 of the Indian Penal Code, 
1860, in respect of which breach of trust 
can be committed. 

A repudiation or denial of liability or a 
false pka of extinguishment thereof would 
be. one of the modes in which a chose-in- 
action could be misappropriated or convert- 
ed to one’s use, but that could not be the 
only mode. Substitution of one chose-in- 
action by another might prejudicially affect 
the owner thereof in the matter of his re- 
medies qua the two types of chose-in-action; 
—for example, where by substitution the 
period of limitation to bring an action is re- 
duced; in such a case even though substitu- 
tion may not be accompanied by a total re- 
pudiation or denial of liability it is bound 
to affect prejudicially the owner of the prior 
chose-in-action and therefore, would amount 
to conversion in law. Therefore, any tam- 
pering with a chose-in-action without the 
consent of the owner thereof which injudi- 
ciously or prejudicially affects his right of 
action would amount to conversion of it in 
law and if such injurious tampering is ac- 
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companied by mens rea or dishonesty, such 
conversion would be criminal. 
GOPALDAS BULAKHIDAS v. THE STATE. 

75 Bom. L.R. 323. 


PLAINTIFF, umsoundness of mind of. 
See CIVIL PROCEDURE CopE, 1908, O. XXXII, 


R. 15, 
75 Bom. L.R. 177. 


PLEADING—Jnconsistent pleas in suit. 

A party in a suit can plead inconsistent 
pleas in the alternative such as the right of 
ownership and a right of easement. But, 
where he has pleaded ownership and has 
failed, he cannot subsequently turn round 
and claim that right as an easement by pres- 
cription. To prove the latter it is necessary 
to establish that it was exercised on some 
one else’s property and not as an incidence 
of his own ownership of that property. For 
that purpose, his consciousness that he was 
exercising that right on the property treat- 
ing it as some one else’s property is a neces- 
sary ient in proof of the establish- 
ment of that right as an easement. 
CHAPSIBHAI v, PURSHOTTAM. 

75 Bom. L.R. (S.C.) 735. 


POLICE FIRING, inquiries in respect of 
—Principles to be followed by Commission 
of Inquiry—Burden of Proof. 

Where a Commission of Inquiry under 
the Commissions of Inquiry Act, 1952, has 
been ordered to be held for the main pur- 
pose of determination by the Commissioner 
about the question of police firing being 
justified or not and whether excessive or 
otherwise, in relation to incidents of viol- 
ence, in ordinary circumstances, having re- 
gard to the Governmental and public m- 
terest, the first principle which mày be 
noticed by the Commissioner would be that 
unless there was proper justification for the 
purpose, firing would not be undertaken by 
the police, Even when it is undertaken, it 
should be limited to the requirements of 
protection of public interest and it should 
not be excessive. Prima facie, all relevant 
facts j OTRE the resort to firing would be 
and ho within the knowledge of the 
officers. involved in the incident and/or com- 
mencement of the firing. Therefore, the 
case that the firing was justified and not ex- 
cessive, that would be made in chief, would 
have to be destroyed largely by cross-exa- 
mination of such evidence, and to some ex- 
tent by positive counter-evidence, which may 
be led on behalf of the interested political 
parties and/or public. 

Therefore, where a Commissioner was ap- 
pointed under the Act to inquire into inci- 
dents of violence leading to firing by the 
police and to determine whether the firing 
was justified or not and whether excessive or 
otherwise, and the Commissioner directed 
that the parties who claimed that the firing 
was unnecessary or that it was excessive 
should lead their evidence first and the 
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lead their evidence later on, it was held, that 
the directions given by the Commissioner 
were inconsistent with the normal principles 
which should guide any Commission of In- 
quiry and that, therefore the directions 
should be set aside. 
SARJERAO v. P. G. KARNIK. 

75 Bom. L.R. 76. 


PRACTICE (Civil). 
Industrial Tribunal, 
instate dismissed employee. 
DISPUTE. 
75 Bom. L.R. (0.C.J.) 73. 


Party present in Court while advo- 


jurisdiction to re- 
See INDUSTRIAL 


‘cate or attorney is absent. 


Where on a particular date a party is pre- 
sent before the Court and his advocate or 
attorney is absent, rule 360 of the Bombay 
City Civil Court and Sessions Courts Rules, 
1948, does not prevent the Court from hear- 
ing the party in person. It is only when 
as a matter of fact and in reality the party 
is represented by an advocate in Court that 
the party ought not ordinarily be allowed 
to appear or apply in person as a matter 
of practice. 

DURGAPRASAD v. AMIN & DESAI. 
75 Bom. L.R. 647. 
up. See COMPANIES ACT, 
75 Bom. L.R. (.C.) 13. 
PRACTICE (Criminal)—Compounding of 
offence. 


Where an acquittal is based on the com- 
pounding of an offence and the compound- 
ing is invalid under the law, the acquittal 
would be liable to be set aside by the High 
Court in exercise of its revisional powers. 
Where the High Court acts suo motu in set- 
ting aside such an order of acquittal, that 
fact would not show that there was any 
i arity in the procedure adopted by the 

Court. All that is necessary to bring 
the High Court’s powers of revision into 
operation is such information as makes the 
High Court think that an order made by a 
subordinate Court is fit for the exercise of 
its powers of revision. 

Where by a single order permission is 
granted by the Magistrate to compound a 
compoundable as well as a non-compound- 
able offence, it is not permissible to sever 
the permission into two parts and to uphold 
it so far as the compoundable offence is con- 
cerned and hold it to be invalid in respect 
of the non-compoundable offence. In such 
a case the permission would be invalid in 
its entirety. 
ots yv. A. P. JHAVERI, 

75 Bom. L.R. (S.C.) 364. 





Winding 
1956, S. 433 (e). 


Expression of opinion by Court. 
Where the testimony of a witness does not 
impress the Court, it should not use strong 
language in condemning him or otherwise 


officers who resorted to the firing should | cast aspersions on him which are unneces- 
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sary. The Court should express its opinion 

in temperate language usually associated 

with and reflecting the impersonal dignity of 

judicial restraint. 

NAGESHWAR vy. STATE OF MAHARASHTRA. 
75 Bom. L.R. (S.C.) 483. 


—-—-Statement of witness not recorded 
under s. 161(3), Criminal Procedure Code— 
Duty of Magistrate. > 

A Magistrate cannot reject an application 
made by the prosecution before it closes its 
case to examine a witness whose statement 
has not been recorded under s. 161(3) of the 
Criminal Procedure Code, 1898. 

The statement of that witness could still 
be recorded, and if the Magistrate found that 
the police officer concerned had not carried 
out his duty under s. 173(4) of the Code, the 
Magistrate should see to it that that was 
done. 

STATE v. LOKHANDE. 
75 Bom. L.R. 285. 


PREVENTION OF CORRUPTION ACT 
(II of 1947), 8. 6(1) (c)—Bombay Civil Ser- 
vices Classification and Recruitment Rules, 
1939. Rule 10—Constitution of India. Art. 
311—Sanction to prosecute Extension Officer 
(Co-operation) under s. 6(1)(c) of Act for 
accepting illegal gratification refused by Re- 
gistrar, Co-operative Socteties—State Govern- 
ment according such sanction—Whether 
ae Government can validly accord sanc- 
tion, 

The accused was employed as an Exten- 
sion Officer in the Co-operative Department 
of the State Government as a non-gazetted 
officer to aid and attend to the registration 
of Co-operative Societies. A complaint was 
lodged against him for accepting illegal gra- 
tification in the discharge of his duty and 
the Registrar of Co-operative Societies after 
holding a departmental enquiry refused to 
sanction the prosecution of the accused under 
s. 6(1)(c) of the Prevention of Corruption 
Act, 1947, The State Government, however, 
by its order accorded sanction to prosecute 
the accused for the offence under s. 161, 
Indian Penal Code, 1860, and s. 5(2) of the 
Prevention of Corruption Act. The accused 
inter alia contended that under s. 6(J)(c) of 
the Act the authority competent to remove 
the accused from his office was the Regis- 
trar of Co-operative Societies and as he had 
refused to accord sanction, the power of ac- 
cording sanction had been exhausted and, 
therefore, it was not open to the State Gov- 
ernment to accord sanction for the prosecu- 
tion of the accused:— 

Held, that the power of the Registrar of 
Co-operative Societies as Head of the De- 
partment to make appointments to the posts 
of Extension Officers or to remove them from 
such posts is under rule 10 of the Bombay 
Civil Services Classification and Recruitment 
Rules, delegated to him subject to the gene- 
ral and supervisory control of the State Gov- 
ernment, 


THE BOMBAY LAW REPORTER. 


[VOL, LXXV. 


PREVENTION OF CORRUPTION ACT, 
S. 6—(Contd.) 


that as the State Government has super- 
visory power over the action of the Regis- 
trar in the matter of making appointment or 
removing the incumbent from the post, the 
State Government would fall within the ex- 
pression “the authority competent to remove 
him from his office” in s. 6(1)(c) of the Act, 
and 
that, therefore, the sanction to prosecute 
the accused could be validly accorded by the 
State Government under s. 6(Z)(c) of the Act. 
STATE v, GOVIND PURUSHOTTAM. 
75 Bom, L.R. 51. 


PREVENTION OF FOOD ADULTERA- 
TION ACT (37 of 1954), 8. 2(v)—Whether 
betel-nut (Supari) food within s. 2(v). 

Betel-nut (Supari) is food within the mean- 
ing of s. 2(v) of the Prevention of Food 
Adulteration Act, 1954. 

The word “food” cannot be so narrowly 
construed as to permit adulteration of seve- 
ral edibles which may not strictly come with- 
in the purview of the word “food” as under- 
stood ın common parlance. 

An article cannot cease to be an article 
of food merety because it possesses certain 
medicinal properties. 

Imposing of minimum sentence cannot be 
dispensed with unless proviso to s. 16(/) of 
the Act ‘is attracted. 

MAHADEO RAMCHANDRA v. PYAR ALLI. 
75 Bom. L.R. 460. 


——S. 16(7). See PREVENTION OF Foop 
ADULTERATIN ACT, 1954, S. 2(v). 
75 Bom. L.R. 460. 


PROOF OF MARRIAGE—Burden of proof, 
how to be discharged. 

The burden, in the matrimonial cases or 
when the matter is with regard to punish- 
ment to the accused upon the proof of the 
marriage, is not.the same as is under s, 488 
of the Code of Criminal Procedure, 1898. 
It is a quasi criminal jurisdiction, The pro- 
babilities involved in the case can be collect- 
ed together to find out whether the applicant 
has made out a case that she is the legally 
married wife of the non-applicant. 

STATE v. VITHABAI LAXMAN. 
75 Bom. L.R. 447, 


PROVINCIAL INSOLVENCY ACT (Act V 
of 1920), S. 28—Civil Procedure Code (Act 
V of 1908), O. XXII—Mortgagor adjudged 
insolvent after passing of mortgage decree in 
favour of mortgagee to recover mortgage 
amount—Mortgagee filing, after adjudication 
order, darkhast application hs sale of mort- 
gaged property to realise decretal amount— 
Whether Official Receiver a necessary party 
to application filed by mortgagee. 

In a mortgage suit a decree was passed in 
favour of the mortgagee to recover the mort- 
gage amount. Thereafter the mortgagor was 
adjudged insolvent under the Provincial In- 
beac Act, 1920. The mortgagee then filed 
a Darkhast against the mortgagor for sale of 
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ACT, 


the mortgaged property to realise the decre- 
tal amount. The mortgagor opposed the ap- 
plication on the ground that as the Official 
Receiver was not made a party to the appli 
cation the mortgagee could not proceed with 
it. On the question whether under s. 28(6) of 
the Act the remedies of a secured creditor 
were not affected by the insolvency of the 
mortgagor and hence it was not necessary to 
make the Receiver a party to the applica 
tion:—- 

Held, that the provisions of r. 10 of O. 
XXII of the Civil Procedure Code, 1908, ap- 
plied to execution proceedings: 

that the Receiver on whom, after his ap- 
pointment, the property had devolved under 
s. 28 of the Act, alone represented the’ pro- 
perty, and 

that, therefore, the application filed against 
the mortgagor alone without bringing the 
Receiver on record was misconceived in law 
and should be dismissed. 

The operation of s. 28 of the Provincial 
Insolvency Act which automatically com- 
mences upon the passing of the order of ad- 
judication is saved or suspended in case of 
a secured creditor to the extent of two of 
his rights, viz., the power to deal with the 
security and the manner in which he deals 
with it for the purpose of realising his dues. 
Therefore if a secured creditor has a right 
to sell the property through Court or pri- 
vately, or to foreclose it, that right is not 
affected. The manner of enforcing the secu- 
rity, viz. selling privately or through Court 
foreclosing through the same manner is also 
not affected. This does not mean that the 
secured creditor could deal with the property 
in the absence of any legal representation 
of that property. If by operation of law 
from the date of adjudication the insolvent 
ceases to represent the property altogether 
and the only person that can represent that 
property and deal with it is the Receiver ap- 
pointed by the Insolvency Court, the secured 
creditor cannot ignore that fact. Therefore, 
a devolution by the operation of law can- 
not be ignored by the secured creditor. 
BaBu RAMA v. GOODWILL BANK LTD. 

75 Bom. L.R. 561. 


ns, 47, See PROVINCIAL INSOL- 
vency Act, 1920, S. 28 


75 Bom. L.R. 561. 


PUBLIC PURPOSE, 
BUILDING REPAIRS 
Board Act, 1969, 


meaning of. See 
AND RECONSTRUCTION 


75 Bom. L.R. (S.C.) 1. 


PUBLIC SERVANT—Person employed by 
Board of Trustees of Port of Bombay, whe- 
ther a. 

A person in the service and pay of the 
Board of Trustees of the Port of Bombay 
constituted under the Bombay Port Trust 
Act, 1879, is a public servant as defined in 
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sub-cl. (b) of the twelfth clause of s. 21 of 
the Indian Penal Code, 1860. 
NAOROZE DORABJI v. LABHSHANKAR. 

75 Bom. L.R. 493. 


RAILWAY ADMINISTRATION, 
against, notice to, 


suit 
See CIVIL PROCEDURE 
Cope, 1908, S. 80. 75 Bom. L.R. 559, 


REGISTRATION ACT (XVI of 1908), 
5S. 34, 35—Wealth Tax Act (27 of 1957), 
Sec. 34—Income-tax Act (43 of 1961), 
Sec. 230A—Maharashtra Registration Rules, 
1961. Rule 44—Ambit of inquiry by Regis- 
fering Officer under ss. 34 & 35 of Registra- 
tion Act—Document specified in s. 34 of 
Wealth Tax Act and s. 230 of Income-tax Act 
executed by several persons some of whom 
only produce tax clearance certifiates—W he- 
ther Registering Offier can decline to register 
such document. 

Under ss. 34 and 35 of the ‘Registration 
Act, 1908, the Registering Officer is pri- 
marily concerned with the question of the 
identity of the person executing the docu- 
ment and the fact of an admission regarding 
execution thereof by him and with his lega 
capacity to do so. No other and further in- 
quiry is contemplated by and on behalf of 
the Registering Officer under the Act. How- 
ever when a Registering Officer has to con- 
sider the applicability of the provisions of 
s. 34 of the Wealth-Tax Act, 1957, or 
s. 230A of the Income-tax Act, 1961, his in- 
quiry is not so restricted as it normally 
would be under the provisions of the Re- 
gistration Act. Under these two latter sec- 
tions the Registering Officer is not entitled 
to confine his attention to mere provisions 
of the document itself and to ignore all the 
relevant surrounding circumstances. 

If a document of a nature specified in 
s. 34 of the Wealth-Tax‘Act, 1957 or s. 230A 
of the Income-tax Act, 1961, is executed by 
more than one person and if some of the 
persons produce tax clearance certificates 
and admit execution thereof, then it is not 
open to the registering officer to decline to 
register the document qua such persons sim- 
ply on the ground that the other executants 
to the document have failed to produce such 
clearance certificates. The question of regis- 
tration qua such latter executants can be kept 
pending till they produce tax clearance certi- 
cates as required by the two sections. 
AJIT INVESTMENT Co. v. K. G. MALVADKAR. 

75 Bom. L.R. 166. 


REINSTATEMENT. See INDUSTRIAL 
DISPUTE, 75 Bom. L.R. (O.C.J.) 73. 


REPRESENTATION, by advocate, meaning 
of. 
The word “representation” does not mere- 
ly mean filing of warrant of appearance or 
Vakalatnama, It implies that the advocate 
appears in person or through a duly autho- 
rised advocate on behalf of the party when 
the matter is called out for hearing. 
DURGAPRASAD v. AMIN & DESAI 

75 Bom, L.R. 647. 


Th 
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REPRESENTATION OF THE PEOPLE 
ACT (XLIII of 1951), $S. 83—Conduct of 
Election Rules, 1961. Rule 94A, form 35 
—Civil Procedure Code (Act V of 1908), O. 
XIX r. 3—Affidavit filed under proviso to 
s. 83(1) of Act XLIII of 1951 whether ren- 
dered defective for failure to disclose source 
of information regarding corrupt practices. 
An affidavit required to be filed by the 
proviso to s. 83(/) of the Representation of 
the People Act, 1951, is not rendered defec- 
tive because it does not disclose the source 
of information on the basis of which the 
averments regarding corrupt practices are 
made in the petition. 
MANOHAR NARAYAN v. RAMU MHATANG. 
75 Bom. L.R. 305. 


REQUISITIONING AND ACQUISITION 
OF IMMOVABLE PROPERTY ACT 
(XXX of 1952), S. T—Land Acquisition Act 
(I of 1894)—Constitution of India, Art. 14— 
Whether s.7 of Act XXX of 1952 ultra vires 
of art. 14. 

Section 7 of the Requisitioning and Ac- 
quisition of Immovable Property Act, 1952, 
is ultra vires of art. 14 of the Constitution 
of India and is, therefore, void. 

UNION OF INDIA v. KANTILAL, 
75 Bom. L.R. (0.C.J.) 155, 


SEA CUSTOMS ACT (VIII of 1878), S. 167, 
items (8) and (81). 

While deciding whether a complaint 
should be instituted for an offence which 
is covered both by items 8 and 81 of s. 167 
of the Sea Customs Act, 1878, a customs 
officer must take into account the enormity 
and magnitude of the contravention and the 
evidence which is available. In all cases the 
customs officers have to act in a reasonable 
and bona fide manner and they cannot just 
discriminate between similar cases according 
‚to their whim and fancy. 
MANOHAR LAL v. THE STATE. 

75 Bom. L.R. (S.C.) 730. 


————S. 187A—Foreign Exchange Re- 
gulation Act (VII of 1947), Sec. 23D—Con- 
stitution of India. Art. 14—Whether s. 187A, 
Sea Customs Act unconstitutional. 

Section 187A of the Sea Customs Act, 
1878, is not violative of art. 14 of the Con- 
stitution of India. The power conferred by 
s. 187A of the Act has to be exercised for 
effectuating the object and purpose of the 
Act keeping in view the entire scheme. It 
cannot, therefore, be said that any unguided 
discretion or power has been conferred of 
the nature which would come within the 
inhibition of art. 14 of the Constitution. 
MANOHAR LAL v. THE STATE. 

; 75 Bom. L.R. (S.C.) 730. 


———-S. 188. 

The words “a decision or order passed by 
an officer of Customs under this Act’? used 
in s, 188 of the Sea Customs Act, 1878, 
mean a real and not a purported determina- 
tion. A determination, which takes into con- 
sideration factors which the officer has no 
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right to take into account, is no determina- 
tion. 
UNION OF INDIA v. TARACHAND GUPTA. 

75 Bom. L.R. (S.C.) 749. 


SINGLE JUDGE, application for leave to 
appeal to Supreme Court under art. 134, Con- 
stitution of India against judgment of—W he- 
ther such application can lie to single judge. 
Applications for leave to appeal to the 
Supreme Court under art. 134 of the Con- 
stitution of India against the judgment of a 
single Judge in criminal matters lie to the 
single ‘Judge, whether such applications are 
made in writing under Rule 28c) or orally 
under Rule 28(łi) of Chapter of the 
Bombay High Court Appellate Side Rules of 
1960. 
RE. JONATHAN SAMUEL. 
75 Bom. L.R. 254, 


SOLE SELLING AGENCY, what is. 

An agreement of sole selling agency in 
the real sense of the term as understood in 
the commercial world is only that contract 
where the agent alone has a right to sell the 


goods. 
NAanavaTr & Co. v. R. C. DUTT. 
75 Bom. L.R. (O.C.J.) 570. 


SPECIAL MARRIAGE ACT (43 of 1954), 
SS. 36, 37—Whether under s. 36 order for 
payment pendente lite of expenses can be 
made after petition for divorce has been dis- 
posed of—Section 36 whether bars fresh ap- 
plication for payment of alimony or costs 
pendente lite—“*Expenses”, expression in 
s. 36 whether limited to costs on party and 
party jaraen E Matrimonial Causes 
Rules, 1950. Rule 65(1). 

Under s. 36 of the Special Marriage Act, 
1954, an order for payment pendente lite of 
the expenses of the proceeding cannot be 
made after the substantive petition for 
divorce has itself been disposed of. 

Section 36 of the Special Marriage Act, 
1954, does not bar a fresh application for 
alimony pendente lite or for payment pen- 
dente lite of the expenses of the proceedin 
to the wife. The English practice in regar 
to the same ought to be followed. 

The word “expenses” in s. 36 of the Spe- 
cial Marriage Act, 1954, is not limited to 
the amount that would be payable by way 
of costs on party and pa taxation under 
the rules of the Court. e Court, under 
s. 36 of the Act, has power to order pay- 
ment pendente lite of all or such part of the 
attorney and client costs incurred by the 
wife as it may consider to be reasonable. 
Louise DINSHAW v. DINSHAW SHIAVAX. 

75 Bom. L.R. 532. 


SPECIFIC RELIEF ACT (47 of 1963), 
S. 28—Self-operative final decree providing 
for dismissal of suit if payment under it not 
made in time fixed—Whether extension of 
time for payment can be granted under s. 28. 
; The provisions of s. 28 of the Specific Re- 
lief Act, 1963, are not applicable to a self- 
operative final decree which provides in ex- 
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press terms that if payment is not made with- 
im the time fixed under it, the suit would 
stand dismissed. 
BHUJANGRAO y. SHESHRAO. 

75 Bom. L.R. 772. 


STARE DECISIS. See FuLL BENCH. 
75 Bom. L.R. 703. 


STATE FINANCIAL CORPORATION ACT 
(63 of 1951), SS. 31, 32—Whether oppent 
lies to High Court against order under s. 
32 (8). 

An appeal lies to the High Court against 
an order made under s. 32(8) of the State 
Financial Corporation Act, 1951. 

ASNEW DRUMS v. MAH. STATE FINANCE 
CORP. 75 Bom, L.R. (S.C.) 352. 


STATUTORY PROVISION, 
datory or directory. 

No question as to whether a statutory pro- 
vision is mandatory or directory can arise 
when the Legislature has expressly specified 
the consequence of non-compliance. 
SHOLAPUR MUNICIPAL Corp v. UMAKANT, 

75 Bom. L.R. 766. 


STATUTORY TENANCY, nature of. 

The so-called statutory tenancy created 
under the Rent Acts upon the determination 
of a contractual tenancy is not, properly 
speaking, a species of tenancy; it is a perso- 
nal right in the tenant not to have an order 
for possession made against him unless cer- 
tain specifled conditions are fulfilled; it is a 
“status of irremovability”. 

MANEKJI EpULJI v. MANEKSHA. 
75 Bom. L.R. (S.C.) 435. 


SUB-TENANT, protection available to. 

A sub-tenant who was in lawful possession 
of the premises when the Rent Act of 1944 
was in force and remains in occupation after 
its repeal, is entitled to protection available 
to any other sub-tenant under the Rent Act 
of 1947, 

AJITSINGH v. DHANJISHAW. 
75 Bom. L.R. 599. 


SUGARCANE CESS (VALIDATION) ACT 
(38 of 1961), 8. 3—Bombay Surgarcane Cess 
Act (Bom. LXXXH of 1948), Secs. 2(4), 
3, 4, 5, 6, 7, 8, 13—-Bombay Sugarcane Cess 
Rules 1959 Rules 4-13—General Clauses Act 
(X of 1897), Secs. 5, 3(13)—Section 3 of 
Sugarcane Cess (Validation) Act, 1961, whe- 
ther retrospective and prospective in its appli- 
cation—Whether persons nomniated and deem- 
ed occupiers under Bombay Act LXXXII of 
1948 liable to pay cess imposed under Act. 

Under s. 3 of the Sugarcane Cess (Vali- 
dation) Act, 1961, the levy of sugarcane cess 
under the Bombay Sugarcane Cess Act, 1948, 
is validated in a manner whereby the levy 
continued to be valid, and assessment and 
collection could be made in respect of sugar- 
cane used and consumed in notified fac- 
tory after the date of the Bombay Sugarcane 
Cess Act continuously and prospectively 
after September 11, 1961, when the Valida- 
tion Act came into force, 


whether man- 
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The language of s. 3 of the Sugarcane 
Cess (Valdation) Act is clearly indicative 
that validation must be so effective that all 
relevant action taken under the previous le- 
gislative authority in Maharashtra was as re- 
gards the past actions valid and as regards 
the future continued to be operative making 
all actions valid. The language of the sec- 
tion is clear in indicating t the validation 
was made as to operate both retrospectively 
and prospectively. ; 
CHANGDEO SUGAR MILLS v. COLLECTOR. 

> 75 Bom. L.R. 211. 


SUITS VALUATION ACT (VII of 1887), 
S. 9. See BOMBAY COURT-FEES AcT, 1959, 
S. 6, 75 Bom. L.R. 604. 


SUITS VALUATION AND BOMBAY 
COURT-FEES (AMENDMENT) AND 
BOMBAY CITY CIVIL COURT DECREES 
AND ORDERS (VALIDATING) ACT 
(Mah. IX of 1970), SS. 4, 6. See BOMBAY 
CourT-FEES ACT, 1959, S. 6. 

75 Bom. L.R. 604. 


firm, how served. 
Cobe, O. XXX, RR. 2, 
75 Bom. L.R. 760. 


SUPREME COURT—High Court setting 
aside order of acquittal passed by trial Court 
and convicting accused—When Supreme 
Court can interfere with such order of con- 
viction—First information report whether ad- 
missible under s. 157; Indian Evidence Act 
(1 of 1872). 

Once the appellate Court comes to the 
conclusion that the view of the trial Court 


SUMMONS agianst 
are CIVIL PROCEDURE 


‘in acquitting the accused was unreasonable, 


that itself would provide a reason for inter- 
ference. If it was found that the High Court 
applied the correct principles’ in setting aside 
the order of acquittal, the Supreme Court 
would not ordinarily interfere with the or- 
der of conviction passed by the High Court 
in an appeal against acquittal or review the 
entire evidence where the High Court was 
right in its view of evidence. Therefore, if 
the High Court has kept in view the rules 
and principles of appreciation of the entire 
evidence and has given reasons for setting 
aside the order of acquittal, the Supreme 
Court will not interfere with the order of 
the High Court. 

In dealing with an appeal against an ac- 
quittal the High Court can go into the ques- 
tion of Jaw and fact and reach its own con- 
clusion on evidence provided it pays due 
regard to the fact that the matter had been 
before the Court of Sessions and the Sessions 
Judge had the chance and opportunity of 
seeing the witnesses depose to the facts. 

The first information report is not sub- 
stantive evidence. It can be used for one 
of the limited purposes of corroborating or 
contradicting the makers thereof. Another 
purpose for which the first information re- 
port can be used is to show the implication 
of the accused to be not an afterthought or 
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that the information is a piece of evidence 
res gestae. In certain cases, the first infor- 
mation report can be used under s. 32(/) of 
the Indian Evidence Act, 1872, or under s. 8 
of the Act as to the cause of the informant’s 
death or as part of the informer’s conduct. 
The first information report as such will not 
be admissible under s. 157 of the Act. 
DAMODARPRASAD v. THE STATE. 
75 Bom. L.R. (S.C.) 368. 
leave to appeal to. Sée CONSTITU- 
TION OF INDIA, ART, 134. 
75 Bom. L.R. 254. 


TEMPLE, installation of new idols with 
old, after renovation, See CIVIL PROCEDURE 
Cope, 1908, S. 9. 75 Bom. L.R. 668. 


TRANSFER OF PROPERTY ACT 
(IV of 1882), 8. 3. See TRANSFER OF PRO- 
PERTY Acr, 1882, S. 50. 

75 Bom, L.R. 678. 


—S. 50—Bombay Rents, Hotel and 
Lodging House Rates Control Act (LYH of 
1947), Sec. 18—Adyance amount paid as 
rent by tenant to predecessor of plaintiffs b 
registered lease for fixed period—Plaintiffs 
purchasing leased property by registered sale 
deed before expiry of fixed period of lease— 
Whether plaintiffs entitled to recover rent 
from tenant from date of sale deed—A ppli- 
cability of s. 50, Transfer of Property Act— 
Section 18 of Bombay Rent Act whether pre- 
vents application of s. 50, Transfer of Pro- 
perty Act. 

The defendant under a registered lease 
executed in 1958 in favour of the plaintiffs’ 
redecessor-in-title paid a certain lump sum 
in advance towards rent of the premises at 
a fixed annual rate for a period of four 
years. The plaintiffs purchased the leased 
property under a registered sale-deed in 1959 
and demanded rent from the defendant from 
the date of the sale-deed as arrears of rent. 
The lower appellate Court, relying upon 
s. 50 of the Transfer of Property Act, 1882. 
held that what was paid by the defendant 
to the predecessor of the plaintiffs was not 
rent in advance but was a loan and there- 
fore the plaintiffs were entitled to recover 
Tent subsequent to the date of the sale-deed. 

Held, that the definition of lease under 
s. 105 of the Transfer of Property Act, was 
wide enough to cover even a lease accom- 
panied with payment of advance rent, 

that as the rent note was registered, the 
plaintiffs under Explanation I to s. 3 of the 
Transfer of Property Act must be deemed to 
have notice of the contents of the rent note, 

that s. 50 of the Transfer of Property Act 
granted immunity to the defendant who had 
paid the amount as advance rent under a re- 
gistered rent note to the predecessor of the 
plaintiffs, 

that s. 18 of the Bombay Rents, Hotel ‘and 
Lodging House Rates Control Act, 1947, 
does not prevent the application of s. 50 
of the Transfer of Property Act, and 
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TRANSFER 
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that, therefore, the plaintiffs were not en- 
titled to recover the rent claimed by them. 

LACHMANDAS v. ZUMBERLAL. 
75 Bom. L.R. 678. 


eeen S 105. See TRANSFER OF PROPERTY 


Act, 1882, S. 50. 
75 Bom. L.R. 678. 


3, 106. See BOMBAY TENANCY 
AND AGRICULTURAL LANDS ACT, 1948, S. 34. 
75 Bom. L.R. 609. 


————-S. 108 (d)—Accession by encroach- 
ment by lessee, 

Under s. 108(d) of the Transfer of Pro- 
perty Act, 1882, if the accession is by en- 
croachment by the lessee, and the lessee ac- 
quires title thereto by prescription, he must 
surrender such accession together with the 
leased land to the lessor at the expiry of 
the term. The presumption is that the land 
so encroached upon is added to the tenure 
and forms part thereof for the benefit of 
the tenant so long as the lease continues and 
afterwards for the benefit of the landlord. 
CHAPSIBHAI v. PURSHOTTAM. 

75 Bom. L.R. (S.C.) 735. 


— S. 116—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. 
LVU of 1947}—Tenancy determined by 
efflux of time-——Lessee however continuing to 
remain in possession and paying monthly 
reni—Lessor by notice terminating tenancy— 
Whether fresh tenancy created by lessee’s 
holding over by acceptance of rent by lessor. 
The basis of s. 116 of the Transfer of 
Property Act, is a bilateral contract between 
the erstwhile landlord and the erstwhile 
tenant. If the tenant has the statutory right 
to remain in possession, and if he pays the 
rent, that will not normally be referable to 
an offer for his continuing in possession 
which can be converted into a contract by 
acceptance thereof by the landlord. How- 
ever, the operation of s. 116 of the Act is 
not always excluded whatever may be the 
circumstances under which the tenant pays 
the rent and the landlord accepts it. The 
Supreme Court in Ganga Dutt Murarka v. 
Kartik Chandra Das, [1961] 3 S.C.R. 813 
has set out some of. the circumstances in 
which a fresh contract of tenancy may be 
inferred. The whole basis of s. 116 is that, 
in case of normal tenancy, a landlord is 
entitled, where he does not accept the rent 
after the notice to quit, to file a suit in 
ejectment and obtain a decree for posses- 
sion, and sa his setts pape of rent is an un- 
equivocal act referable only to his desire to 
assent to the tenant continuing in possession. 
That is not so where the Rent Act exists; 
and if the tenant says that the landlord ac- 
cepted the rent not as statutory tenant but 
only as legal rent indicating assent to 
the tenant’s continuing in possession, it is 
for the tenant to establish t. 
BHAWANJI LAKHAMSHI v. HIMATLAL. 
75 Bom. L.R. (8.C.) 404. 


1973.] 
ULTRA VIRES—Bombay Bullding Repairs 
and Reconstruction Board Act, 1969. 


The Bombay Building Repairs and Re- 
construction Board Act, 1969, is not viola- 
tive of arts. 19(7) (f} and 14 of the Consti- 
tution of India and is valid. 

VIVIAN JOSEPH v. MUNICIPAL Corp. 
75 Bom. L.R. (S.C.) 1. 


——~——Bombay Municipal Corporation 
Act, 8. 16(1) (fa). 

Section 16(1) (fa) of the Bombay Munici- 
pal Corporation Act is not violative of art. 
14 and art. 19(1), clauses (f) and (g) of 
the Constitution of India. 

WAMAN SHIVRAM v. M. W. DESAL 
75 Bom. L.R. (0.C.J.) 823. 


—Bombay Municipal Corporation 
(Second Ammendinient Act, 1972, S. 2. 


Section 2 of the Bombay Municipal Cor- 
poration (Second Amendment) Act, 1972, is 
not invalid on the ground that it violates 
art. 20(J) of the Constitution of India. 

The retrospective effect given to s. 2 of 
the Act by the deeming provision or the 
legal fiction created thereby is confined only 
to the field of the purpose for which the 
said provision was created, viz. the creation 
of a disqualification. It cannot be extended 
to creating an ex post facto — 

WAMAN SHIVRAM v. M, W. D 
75 Bom. L.R. FOCI) 823. 


—Bombay Police (Punishments and 
Appeals) Rules, 1956. R. 3. 

Rule 3 of the Bombay Police (Punish- 
ments ae Appeals) Rules, 1956, is not ultra 
vires 8, 25 0 ombay Police Act, 1951. 
RAMOO Bapoo y. THE STATE. 

75 Bom. L.R. 125. 


————Companies Act, 1956, S. 294(5). 


The provisions of s. 294(5) of the Com- 
panies Act, 1956, are not violative of the 
principles of art. 14 of the Constitution of 
India. 

Nanavati & Co. v. R, C. 
75 Bom. LR L Ô.CI) 570. 


———Grant-inaid Code. Rule 3(1) & (2). 


Clauses (1) and (2) of rule 3 of the ’Grant- 
in-aid Code do not violate art. 14 of the 
Constitution of India, These clauses are not 
vague or ambiguous in any respect. 

The provisions of the Code are executive 
instructions and are in the nature of admi- 
nistrative instructions without any constitu- 
tional force. 

STATE v. LOK SHIKSHAN SANSTHA. 
75 Bom. L.R. (S.C.) 144. 


————-[ndustries (Development and Re- 
gulation) Act, 1951, S. 15A. 


The provisions of s. 15A of the Act are 
not violative of art. 14 of the Constitution 
of India. 

UNION OF INDIA vy. SAKSERIA COTTON MILLS. 
75 Bom. L.R. (0.C.J.) 100. 


GENERAL INDEX. 


889 


ULTRA VIRES—({Contd.) 


ae E Chamber of Com- 
erce, Rules of conciliation and arbifration, 
pone 7, 13, 23, 26, 29, 30. 

Articles 7, 13, 23, 26, 29 and 30 of the 
Rules of conciliation and arbitration fram- 
ed by the International Chamber of Com- 
merce are not inconsistent with the provi- 
sions of the Arbitration Act, 1940 and are, 
therefore, not void. 

FERTILIZER CORP. v. CHEM. CONSTRN. CORP. 

75 Bom. L.R. (0.C.J.) 335. 
~ Regquisitioning and Acquisition of 
Immovable Property Act, 1952, 

Section 7 of the Requisitioning and Ac- 
quisition of Immovable Property Act, 1952, 
is ultra vires of art, 14 of the Constitution 
of India and is, therefore, void. 

UNION OF INDIA v. KANTILAL. 
75 Bom. L.R. (0.CJ.) 155. 


-Sea Customs Act, 1878, S. 187A. 

Section 187A of the Sea Customs Act, 
1878, is not violative of art. 14 of the Con- 
stitution of India. The power conferred by 
s. 187A of the Act has to be exercised for 
effectuating the object and purpose of the 
Act keeping in view the entire scheme. It 
cannot, therefore, be said that any unguid- 
ed discretion or power has been conferred 
of the nature which would come within the 
inhibition of art. 14 of the Constitution. 
MANOHAR LAL v. THE STATE. 

75 Bom. L.R. (S.C.) 730. 


UMPIRE, appointment of, by arbitrators. 
See ARBITRATION ACT, S. 33 


75 Bom. L.R. (S.C.) 410. 


UNIVERSITY OF POONA ACT (Bom. XX 
of 1948), Ordinances 134, 131, 132—Mean- 
ing of expression “verifying a candidate’s 
answers” in Ordinance 134. 

The expression “verifying a candidate’s 
answers” in Ordinance 134 framed under 
the University of Poona Act, 1948, implied- 
ly means verifying also the genuineness of 
a candidate’s answers and marks. It does 
not mean a mere mechanical check up of the 
three things mentioned in the Ordinance, 
namely, omission to examine an answer, 
omission to mark an answer and a mistake 
in totalling of marks. 

NEMINATH vy. POONA UNIVERSITY. 
75 Bom. L.R. 332. 


UNSOUNDNESS OF MIND. 
TAL INCAPACITY, 
75 Bom. L.R. 177. 


See MEN- 


VAKALATNAMA. See Bomspay Crry CWIL 
AND SESSIONS Courts Rues, R. 360. 
75 Bom. L.R. 647. 


WAGES, meaning of. See WoORKMEN’S 
COMPENSATION Acr, 1923, S. 2. 
75 Bom. L.R. 696, 


s 
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WATAN LANDS, change in the nature of 
holding after resumption and regrant, See 
BOMBAY INFERIOR VILLAGE WATANS ABOLI- 
TION ACT, 1959, SS. 4, 5. 

75 Bom. L.R, 2%. 


WEALTH TAX ACT (27 of 1957), S. 34. 
If a document of a nature specified in 
s. 34 of the Wealth Tax Act, 1957 or s. 
230A of the Income-tax Act, 1961, is exe- 
cuted by more than one person and if some 
of the persons produce tax clearance certi- 
ficates and admit execution thereof, then it 
is not open to the registering officer to de- 
cline to register the document qua such per- 
sons simply, on the ground that the other 
executants to the document have failed to 
produce such clearance certificates. The ques- 
tion of registration qua such latter execu- 
tants can be kept pending till they produce 
tax clearance certificates as required by the 

two sections. 
AJIT INVESTMENT Co. vy. ` K. G. MALVADKAR. 
. ` 75 Bom. L.R. 166. 


, See'' COMPANIES ACT, S. 
75 Bom. L.R. S.C.) 13. 


——+—Order of—Nature of such order. 
An order admitting a winding-up' petition 

in respect of a Company is not in the nature 

of a final order but is a procedural order. 

MARKETING & ADV. ASSOC. v. TELERAD. 

75 Bom. LR. (0.C.J.) 238. 


Ai appreciation of evidence of, by 
Where the testimony of a witness does not 
impress the Court, it should not use strong 
language in condemning him or otherwise 
cast aspersions on him which are unneces- 
sary. The Court should express its opinion in 
temperate language usually associated with 
and reflecting the impersonal dignity of judi- 
cial restraint. 
NAGESHWAR v. STATE OF ay 
75 Bom. LR. (S.C) 483. 


WORDS AND PHRASES: 
“A decision or order passed by an officer 
of Customs under this Act”. See IMPORTS 
(CONTROL) ORDER, 1955, CL 3. 

75 Bom. LR. (S.C.) 749. 


See LIMITA- 


WINDING UP. 
433(e). 


“A defect of a like nature”. 
TION Act, 1908, S. 14. 
75 Bom. L.R. 186. 


“A lease shall be deemed to have com- 
menced from the date of the regrant of the 
land under s. 5 or 6 or 9, as the case may 
be” See MAHARASHTRA PNTE PATELS 
(ABOLITION or OFFICE) Acr, 1962, S. 8, 

75 Bom. L.R. 267. 


“Accident-of service”. See CONSTITUTION OF 
INDIA, ART. 311., 
` 75 Bom. L.R. S.C.) 745. 


“Actual commission”. See CRIMINAL 
PROCEDURE Cope, 1898, SS. 207A, 208. 
75 Bom. L.R. 138. 
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WORDS AND PHRASES—{Contd.) 
“An order”. See 
RuLes, 1950, R. 7. 

75 Bom. L.R. (O.C.J.) 238. 


COMPANIES (COURT) 


COMPANIES (COURT) 


“Any order”, See 
Rues, 1959, R. 7. 
75 Bom. L.R. (0.C.J.) 238. 


“Common gaming house”. See BOMBAY 


TEEVEN PON OF GAMBLING Acr, 1887, 
E 75 Bom. L.R 373. 
“Consistent”. See BOMBAY RENTS, HOTEL 


AND Lopcinc House Rates CONTROL ACT, 
1947, S. 12(2). - 
75 Bom. L.R, 228. 


“Created”. See BOMBAY TENANCY & AGRI- 
CULTURAL LANDS Acr, 1948, S. 32-0. 
75 Bom, L.R. 98. 


“Cut off”. See BOMBAY RENTS, HOTEL AND 
Lovcina House RATES CONTROL Act, 1947, 


S. 24. 
75 Bom. L.R. 245. 
SPECIAL MARRIAGE ACT, 
75 Bom. L.R. 532. 


“Food”. See PREVENTION OF Foop ADULTE- 
RATION Act, 1954, S. 2(v). 
75 Bom. L.R. 460. 


“Former tenant”. See BOMBAY TENANCY & 
AGRICULTURAL LANDS Act, S. 32F. 
- 75 Bom. L.R. 92. 


“Goods”, See CRIMINAL PROCEDURE CODE, 
1898, S. 516A. 

73 Bom. L.R. 288. 
“In any other manner his interest’. See 
Bombay RENTS, HOTEL AND Lopaing House 


Rates CONTROL Acr, 1947, 9. 13(/) (e). 
73 Bom. L.R. 24. 


“In connection with’, See CRIMINAL PROCE- 
DURE Cone, 1898, S. 197. 
75 Bom. L.R. 493. 


“Industrial undertaking’. See 
(DEVELOPMENT AND REGULATION) 


1951, S. 15A. 
75 Bom. L.R. (0.C.J.) 100. 


See LETTERS PATENT, Cl. 15. 
75 Bom. L.R. (0O.C.J.) 36. 


“Premises”. See Bombay RENTS, HOTEL 
AND LopcING House RATES CONTROL ACT, 


1947, S. 28. 
75 Bom. L.R. 29. 
“Representation”. See Bompay Crry Cvr. 


AND SESSIONS COURTS RULES, 1948, R. 360. 
75 Bom. L.R. 647. 


“Expenses”, See 
1954, SS. 36, 37. 


INDUSTRIES 
ACT, 


“Judgment”. 


1978.] 


WORDS AND PHRASES—(Contd.) 

“Saleable property”. See MAHARASHTRA CO- 

OPERATIVE SOCIETIES ACT, pols S, 29. 
75 Bom. L.R. 649. 


“Save as otherwise expressly provided in 
the Act”. See Companies Act, 1956, SS. 


397, 398, 402. 

75 Bom. L.R. (0.C.J.) 778. 
ACT, 
221. 


BOMBAY CHILDREN 
75 Bom. L.R. 
“Shall in all respects, have the same eff 


See CoMPANIES ACT, 1956, SS. 397, 398, 402. 
75 Bom, L.R, (0.C.J.) 778. 


“Seduces”. See 


1948, S. 57 


“Status of irremovability”. See BOMBAY 
TENANCY AND AGRICULTURAL LANDS ACT, 


1948, S. 5.0 
75 Bom. L.R. (S.C) 435. 


“The authority competent to remove him 
from his office’. See PREVENTION OF Cor- 
RUPTION ACT, 1947, S. 6(J)(c). 

75 Bom, L.R. Si. 


“The business of such company is not bens 
continued”, See INDUSTRIES (DEVELOPMENT 
AND REGULATION) Act, 1951, S. 15A. 

5 Bom. L.R. (0.C.J.) 100. 


“Verifying a candidates answers”. 
UNIVERSITY OF POONA Acr, 1948, 
75 Bom. L.R. 332. 


See 
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| WORDS AND PHRASES—(Contd.) 


“Withhold”. See BOMBAY RENTS, HOTEL 
AND Lopcincg House RATES CONTROL ACT, 
1947, S. 24. 


75 Bom. L.R. 245. 


WORKMEN’S COMPENSATION ACT 
(VII af 1923), S. 2—Merchant Shipping 
Act (XLIV of 1958), Sec. 2(57)—Food 
Allowance, Overseas Allowance Devaluation 
Supplement and overtime wages paid to a 
seaman whether ‘wages’ within the meaning 
of s. 2(1) (m). 

Food Allowance, Overseas Allowance De- 
valuation Supplement and overtime wages 
paid to a seaman, who is a workman as de- 
fined in s. 2(1) (n) of the Workmen’s Com- 
pensation Act, 1923, in addition to his basic 
wages, are privilege or benefits which are 
capable of being estimated in money and 
are, therefore, wages within the meaning of 
8. XD (m) of the Act. : 

LUIZIANA CYRIL v. CALTEX LTD. 


75 Bom. L.R. 696. 


WORSHIPPERS, rights of, against custo- 
dans of § of mei See CIVIL PROCEDURE CODE, 
1 S, 9 


75 Bom. L.R. 668. 


WRONGFUL DISMISSAL. Sce INDUSTRIAL 
DISPUTE. 


75 Bom. L.R. (0.C.3.) 73. 
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